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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



BAUMGARDNBB T. BONO FBKTILIZER 00. et al., (two cases.) 

(Circuit Court, W. D. Virginia. October 20, 1893.) 

1. Service of Procbss— Publication — Attachment. 

Service upon a nonresident by publication prior to attachment of his 

property is a nulllty, and Is net made good by a subséquent attachment. 

S. RBMOVAii OF Causes — Waiveb of Right — Spécial Appeakancb in State 

COUBT. 

Where a nonresident défendant, appeartng speclaUy for the piurose, 
procures the setting aside of a Judgment against him for want of service, 
moves to dismiss the case, and takes a bill of exceptions to the court's 
déniai thereof, this does not constitute a gênerai appearance, or a waiver 
of his right to remove the cause to a fédéral court. 

At Law. Thèse are two actions on the case, brought by J. H. 
Baumgardner against the Bono Fertilizer Company and others in 
the circuit court of Wythe county, Va., and thence removed by de- 
fendant. Heard on motion to remand. Denied. 

Statement by PAUL, District Judge: 

Thèse cases were removed Into this court from the circuit court of Wythe 
county. Va., by an order of that court entered at its February term, 1893. 
The actions were brought on the 18th day of April, 1891, and the déclarations 
flled at first July rules, 1891. On the 18th day of April, 1891, what pur- 
ported to be an order of publication was made In one of the cases, whicli 
■was the only process or notice issued against the défendants, or any of them, 
ail of whom were nonresidents of the state of Virginia. At the September 
term, 1891, of the circuit court of Wythe county, there being no appearance 
on tie part of the défendants, or any of them, juries were impaneled, ver- 
dicts rendered, and judgments entered for $5,000 In each case. At the Sep- 
tember term, 1892, of the circuit court of Wythe county the défendants flled 
a pétition therein, praying that thèse cases be reopened, and the judgments 
expunged from the record, on the foUowing grounds: "First. Because more 
than one month had elapsed after the return day of the process executed 
without the déclaration belng flled, when It was the duty of the clerk to enter 
the suits dismissed, ipso facto, and therefore the cases were improperly on 
the docket at the September term, 1892. The déclarations were not flled until 
the first July rules, 1891, when by the order of publication they ought to 
hâve been flled wlthin four weeks from the 18th of April, 1891. Second. 
Because your petitioners belng nonresidents of the commonwealth of Vir- 
ginia, and not being served with process in the state, or in Wythe county, 
V. 58p.no. 1 — 1 
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or anywhere, the so-called 'judgments' against them were nulUtles, and are 
vold." Thereupon the court entered an order setting aslde the Judgments 
entered at the September term, 1891, but refusôd to dismlss the suits, holding 
that there had been a Talld exécution of the orders of publication tn the 
cases; that the déclarations had been properly filed thereln, and that, after 
the institution of the sults, and since the rendition of the judgments therein, 
the plaintiff had flled proper affldavlts, and sued out attachments, in eaeh of 
the suits; that said attachments had been duly executed on one R. W. Priée, 
in Wythe county, a debtor of the défendants, and that said Priée had that 
day appeared and answered the attachments, aeknowledging himself indebted 
to one of the défendants, to wlt, the Bono Fertillzer Company, In the sum of 
?167, wlth interest thereon from May 1, 1891. It further appears from the 
papers in thèse cases that after the rendition of the judgments at the Sep- 
tember term, 1891, of the circuit court of Wythe county, what purported to 
be attachments were issued and levied on certain real estate in the city of 
Bristol as the property of J. Marshall Smith, one of the défendants. The 
order of the court also gave leave to the petitioners to plead to both of said 
actions if they desired to do so, and the order then proceeds as foUows: 
"And thereupon, this day, again came the défendants, by thelr attorney, and 
moved the court to dismiss the said actions on the ground that the petition- 
ers, and each of them, are nonresidents of the commonwealth of Virginia, and 
that no service of process had been had on either of said petitioners in the 
commonwealth of Virginia or In Wythe coimty; said counsel in open court 
stating that he only appeared for the purpose of raislng the question of 
jutlsdictlon. On considération whereof the court overruled said motion to 
dismiss, to which action of the court the petitioners excepted, and tendered 
their biU of exceptions." And the cases were continued imtil the February 
term, 1893, of the court, whereupon the circuit court of Wythe county. Va., 
ordered the removal of the cases into this court. 

Walker & Caldwell and Blair & Blair, for plaintiff. 
W. S. Poage, for défendants. 

PAUL, District Joidge, (after stating the facts.) Tlie plaintiff 
contends that thèse cases were improperly removed into this court, 
because — 

First. The pétition for removal was not filed "before the défend- 
ants were required by the laws of the state of Virginia, or the rule 
of the state court, to answer or plead to the déclaration, or com- 
plaint, of the plaintiff," as required by section 1 of the act of con- 
gress of Mareh 3, 1887, as corrected by the act of August 13, 1888. 
An examination of the record shows that there was no time, from 
the institution of thèse actions to the tnne when the application 
for removal into this court was made, at which the défendants were 
required to plead to the plaintiff's déclaration. There had never 
been any proper process served on tih.e défendants, or any of them. 
It is not claimed that there had ever been any personal service of 
process on them, or any of them- It is admitted that ail the de- 
fendants were and are nonresidents of the state of Virginia. The 
circuit court of Wythe county could acquire jurisdiction of thèse 
cases only by personal service of process on the défendants, or some 
of them, or by attaching so^me ijroperty found within the jurisdiction 
of the court belonging to the défendants, or some of them, and fol- 
lowing this up by an order of publication giving notice of the in- 
stitution of the action and the attachment of the property of the de- 
fendants, or some of them. It appears that in this case no attach- 
ment issued untii after the rendition of the judgments at the Sep- 
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tember term, 1891, of the court, and that no order of publication 
was made after such. attachment was issued, and that there was no 
Personal service of process on the défendants, or any of them. Code 
Va. 1887, § 2959, provides that: 

"If at the time of, or after the Institution of, any action at law for the re- 
covery of • * • damages for a wrong, the plaintlflf, his agent, or attor- 
ney shall make affidavlt stating that the plalntiff's daim Is believed to be 
jnst ♦ * • a certain sum which (at the least) the afflant believes the 
plalntift is entltled to or onght to recover, and stating also • • * to the 
best of afflant's belief * * • that the défendants, or one of the défend- 
ants, Is not a résident of this state, and has estate or debts owlng to said 
défendant wlthin the county or corporation where the action is • * * the 
clerk of the court where the action is shall Issue an attachment as the case 
may reaulre." 

As to an attachment so issued, section 2979 of the Code of Vir- 
ginia of 1887 provides that when it is "returned executed, if the de- 
fendant has not been served with a copy of the attachment, or with 
process in the suit wherein the attachment issued, an order of 
publication shall be made against him," which order of publication 
section 3231 of the Code of Virginia oif 1887 provides shall require 
the défendants "to appear within 15 days after due publication there- 
of, and do what is necessary to pro^tect their interest." It is very 
clear that no order of publication requiring the défendants to ap- 
pear within 15 days after publication thereof, and do what is 
necessary to protect their interests, can be made until after an 
attachment has been issued and levied and return made thereon. 
If the clerk issue an order of publication without thèse require- 
ments of the law having been complied with, as was done in 
thèse cases, such an order of publication is a mère nullity. "When 
an order of publication is substituted for personal service, 
the substituted service of process by publication against nonresi- 
dents is effectuai only where, in connection with process against the 
person for commencing the action, property in the state is brought 
under the control of the court." Pennoyer y. Nefif, 95 U. S. 714. 

The second ground urged by the plaintiff for remanding thèse 
cases to the state court is that the appearancë of the défendants by 
counsel at the September term, 1892, of the circuit court of Wythe 
county, said counsel moving the court to vacate the judgments 
entered at the September term, 1891, of the court, then moving the 
court to dismiss the cases because process had not been served on 
the défendants, and taking a biU of exceptions to the order of the 
court overruling the latter motion, was such an appearancë as to 
amount to a waiver of notice, notwithstanding the statement of the 
défendants' counsel in open court that he appeared only for the 
purpose of objecting to the jurisdiction of the court It is clearly 
settled by the authorities that the spécial appearancë of a défend- 
ant for the purpose of objecting to the jurisdiction of the court on 
the ground of the illegality of the service of the process, or for any 
other reason, is not a waiver of the defendant's right to hâve his 
case removed into the fédéral court. In thèse cases counsel for the 
défendants expressly stated in open court that he appeared only 
for the purpose of objecting to the jurisdiction of the court for want 
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of proper service of process. At no time did the défendants snbmit 
themselves to the jnrisdiction of the court on the merlts of the cases. 
It is claimed that the taking of a bill of exceptions by the défend- 
ants to the order of the court overruliug the motion of the défend- 
ants to dismiss thèse cases was a waiver of objection to the jurisdic- 
tion of the court. As laid down by Mr. FOster, (Fed. Pr. § 101,) the 
doctrine of the law is that: 

"After a spécial abpearance for the purpose ol objecting to the jnrisdiction 
has been made, and the objection overmled, the right to insist upon this ob- 
jection on an appeal is riot lest by a subséquent appearance and défense to 
the suit on the merits." 

In Harkness v. Hyde, 98 U. S. 476, the suprême court of tiio 
United States held that — 

"Illegallty in the service of process by whlch jnrisdiction is to be obtained 
is not walved by the spécial appearance of the défendant to move that the 
service be set aside; nor, after such motion is denied, by his answerîug to 
the merlts. Snch lllegality is considered as walved only when he, without 
having Insisted upon it, pleads in the flrst instance to the merits." 

See, aiso, Parmer v. Association, 50 Fed. Rep. 829. 
Thèse cases were properly ronoved into this court, and the motion 
to remand them must be overruled. 



TALLEY T. CURTAIN et al. 

(Circuit Court of Appeals, Fom-th Circuit. June 13, 1893.) 

No. 33. 

Appeal— Rbviewablb Obdhrs— Final Deckeb. 

A decree of a fédéral court is final, for the purposes of an appeal, 
when it ends the litigation on the merits so that, if afflrmed, nothing 
would be left to the trial court but to exécute it. A decree setting aside 
an assignment, and orderlng a référence to ascertain the amounts and 
priorities of creditors' elaims, Is not finsil, withln the rule. 

Appeal from the Circuit Cîourt of the United States for the East- 
ern District of Virginia. 

In Equity. Creditors' biU by Curtain & Corner, suing for them- 
selves and others, agalnst Williamson Talley, trustée of Ernest H. 
Chalkley, to set aside a deed of trust from Chalkley to Talley. A 
decree was entered setting aside the deed. 46 Fed. Eep. 580. De- 
fendants appealed, and the decree was reversed in part 4 O. 0. A. 
177, 54 Fed. Rep. 43, AppeUees now move for a rehearing. Denied. 

Legh R. Page and James ALston Cabell, for appellants. 
Wm. Megenheimer and A. L. HoUaday, for appellees. 

-Before FULLER, Circuit Justice, GOPF, Circuit Judge, and 
MORRIS, District Judge. 

GOFF, Circuit Judge. In this case the appellees ask for a re- 
hearing. The decree entered by this court, of which a rehearing 
is desired, was passed during the February term, 1893. Under rule 
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29, a pétition was duly presented, and the matters arising thereon 
were continued until the présent teran. 

It is claimed that the deeree of the court below, rendered August 
6, 1891, was a final deeree, and that, as no appeal was taken fronx it 
within the time prescribed by law, this court is without jurisdiction, 
and that the appeal should hâve been dismissed. 

This question was fuUy oonsidered by the court before the deeree 
complained of was entered. We did not consider the deeree of Au- 
gust 6, 1891, a final deeree. The test of what is a final deeree is 
stated by Chief Justice Waite in Mower v. Fleteher, 114 U. S. 128, 
5 Sup. et. Eep. 799, in the following words: 

"That judgment is final, for the purposes of a wrlt of error to this court, 
which terminâtes the lltigatlon between the parties on the merits of the 
case, so that, If there should be an aflarmance hère, the court below would 
hâve nothing to do but to exécute the judgment It had already rendered." 

In this case the deeree of August 6, 1891, sets aside the deed of 
assignment made by Ernest H. Chalkley to Williamson Talley, 
trustée, as fraudulent and void; but it then proceeds to provide for 
a référence to ascertain who are ereditors of Chalkley, the amounts 
and respective priorities of their claims, and directs the master to 
report sueh other matters germane to the suit that any party to the 
record might require. Surely that deeree did not terminate the 
litigation between the parties to said suit. There is some apparent 
conflict in the cases on this subject, and it is frequently a difficult 
matter to détermine when decrees in equity are final, in connection 
with the law relating to appeals. But in this case the deeree of 
the court below does not dispose of the proi)ei"ty described in the 
deed and in the possession of the court, nor does it détermine who 
the ereditors of Chalkley are, nor find the sum due any of them. In 
fact, among the numerous prayers for relief asked for in the biU, 
the only one disposed of by the deeree is that relating to the fraud- 
ulent character of the assignment. Had this court simply afiirmed 
the deeree, would there hâve been anything for the court below to 
bave done, other than earry into efifeet the provisions of the deeree 
appealed from? Certalnly there would; and this disposes of the 
question as to it being a final deeree. 

We see no reason for changing the conclusion reached iv the opin- 
ion heretofore filed in this case. We see no error in the deeree flled 
herein at the February term, 1893. No one of the judges concurring 
in the judgment entered desires a rehearing, and the motion is de- 
nied. 

This conclusion is readhed by the court as constituted when the 
deeree complained of was rendered, by whom the pétition for re- 
hearing was eonsidered. The court, as so constituted, bas been con- 
eulted, with the resuit stated. Motion denied. 

Chief Justice FTJLLEE and Judge T. J. MOERIS concur in this 
announeemeut. 
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MBROANTILB TRUST CO. v. KANAWHA & O. ET. OO. et al., (ADAMS 
BXP. 00., Intervener.) 

(Circuit Court o( Appeals, Sixth arcuit. July la, isas.) 

No. 70. 

1. Appbal— Pabtibs— Who mubt Joisr. 

After confirmation of a foreclosure sale of a rallroad, a decree was 
made, declaring certlflcates Issued by a recelver In a former suit a prior 
lien on the proceeds of tbe sale, whlch were less than one-half the mort- 
gage indebtedness. There was no llabUity for a deflclency on the part of 
the stockholders, or otherwise. EeU that, the rallroad corporation having 
become practically defunct by the decree of foreclosure, the sale, and the 
subsequenf decree of confirmation, and having no interest in the pro- 
ceeds, It need not be jolned as an appellant from the decree, but that 
the appeal migtit be proseeuted by the complainant alone. Hardee v. 
Wilson, 13 Sup. Ct. Rep. 39, 146 U. S. 179, disUngulshed. 

3. Same— Sbverancb. 

After confirmation of the sale, stipulations as to évidence were entered 
Into betwèeh the holder of the certiflcates, who had Intervened In the 
suit, and the cOmplainant, and thereafter the court proceeded as If the 
rallway company had no interest in the proceeds. Beld a substantiel 
severance of the Interests of complainant and the défendant rallroad 
corporation. 

8. Railroad Companies — Mobtgages — Fobbci.osure — Vbsting Titlb Fkbk 
FBOM Liens— Receiver's Certificates. 

A final decree In a foreclosure suit against a railroad company, whereby 
the purchasers at the foreclosure sale are vestfd wlth a title free from 
aU liens for receiver's debts, opérâtes to set aside so much of a previous 
order authorizing the Issue of receiver's certificates as made them a para- 
mount lien on the road, and transfers the lien of the certificates. If any, 
to the proceeds of the sale. 

4. Same— DuTT OF HoiiDER op Rbceiver's Certificates. 

The holder of receiver's certificates Is put upon Inqulry as to aU that 
has been doue In the Utigatlon in whlch the certiflcates were autbor- 
Ized, and Is eharged with notice of ail subséquent proceedlngs thereln, 
and that by final action of the court the validity or securlty of the cer- 
tiflcates may be prejudicially affected; the holder's duty being to advise 
the court of his clalm at an early day. 

6. Same— Lâches— Res Jddicata. 

An order authorizing a recelver In a foreclosm-e suit against a railroad 
company to Issue certificates was made ex parte, the Issue was without 
notice to the court or to the parties to the suit, and tlie proceeds were 
not used for the purpose speclfied in the order, or for any other purpose 
of the recelver, or for the beneflt of the property or the parties to the 
cause. The holder made no demand for three years, until after the fore- 
closure sale had been confirmed and the debts of the recelver judicially 
ascertained, the certificates in question not being included, and a final 
decree of confirmation and distribution had been made. Helê, that the 
holder of the certiflcates was gullty of gross lâches, and was estopped 
by the decree from seeking payment of his claim against the purchasers 
or distributees. Vilas v. Page, 13 N. E. Rep. 743, 106 N. Y. 439, dis- 
tinguished. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Southern District of Ohio. 

In Equity. Suit by the Mercantile Trust Company against the 
Kanawha & Ohio Kailway Company and others for foreclosure of a 
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mortgage. The Adams Express Company intervened by pétition, 
claiming a lien prior to the mortgage for certificates Issued to the 
express Company by a receiver in a préviens suit for foreclosure of 
a former mortgage on the same property. A decree was made de- 
claring said certiflcates a first lien on the property. Complainant 
appeals- Eeversed. 

Statement by TAPT, Circuit Judge: 

The principal action In the court below was by the Mercantile Trast Com- 
pany, as trustée, to foreclose a raUroad mortgage agalnst the Kanawha & 
Ohio Railwaj' Company. The mortgaged road lay partly In Ohio and parQy 
In West Virginia. The decree, which was hère appealed from, was baaed on 
an Intervening pétition filed by the Adams Express Company, and declared 
that certain receiver's certificates held and owned by the interrener were a 
lieu upon the railroad, prier in rigtit to the mortgage of complainant, and 
directed their payment, with interest, In the sum of about $53,000, out of the 
proceeds of sale. The road had been bid off at a llttle more than half of 
the mortgage debt. The certiflcates ordered paid had been Issued by Thomas 
R. Sharp, receiver of the part of the railroad lylng in West Virginia, ap- 
polnted by the district court of the United States for West Virginia, exer- 
cising circuit court powers, in a previous foreclosure suit begun In that court 
In November, 1883, by the Central Trust Company agalnst the then owner of 
the railroad, the Ohio Central Railway Company. The result of that suit was 
the purchase of the railroad at tlie foreclosure sale by a committee of the 
then bondholders, and the organizatlon by them of the Kanawha & Ohio 
Railway Company, the défendant and mortgagor below, as a Consolidated 
corporation of Ohio and West Virginia, to own and operate it. The force 
of the receiver's certificates held by the appellee, as liens upon the railroad, 
depended upon the proceedings in the West Virginia suit in which they were 
issued, and référence must be made to thtose proceedings in some détail. 

As already stated, the West Virginia suit was begun in November, 1883, 
and on the next day Slharp was appointed receiver to take charge of and 
operate so much of the road as lay In West Virginia. On December 13, 1883, 
the court entered an order as follows: "On reading and filing the verifled 
pétition of Thomas R. Sharp, receiver of the Ohio Central Railroad, and it 
appearing therefrom that it is necessary for the protection and préservation of 
the property of sald raUroad company that certain bridges should be repaired, 
and certain portions of roadbed of said raUroad be ditched and ballasted, and 
certain necessary expenses of maintenance, repair, and management be pro- 
vided for, and that a sum not exceedlng fifty thousand doUars wiU be requlred 
for the piu-poses aforesaid, on motion of WlUlam H. De Lanoy, soliciter for 
sald receiver, ordered, that said Thomas R. Sharp, receiver of the Ohio 
Central RaUroad Company, be, and he is hereby, authorizod and empowered 
to issue certiflcates of indebtedness to an amount not exceeding fifty thousand 
dollars, and bearlng Interest at the rate of six per cent per annum, and 
payable not exceedlng twelve months after date, at the ciiy of New York, 
for the purposes aforesaid, with power to renew the same; that said certifl- 
cates shall be a first and paramount lien on so much of the property of the 
said Ohio Central Railroad Company now in hls possession, or which he may 
hereafter get aetual possession of, and the revenues thereof; that the sald 
receiver shall not negotiate said certiflcates at less than their fac« value with- 
out the further order of the court. And It Is further ordered that the said 
receiver pay said certiflcates so issued as aforesaid, and the Interest thereon, 
out of the revenues of said railroad company, as reeelved by lilm from time 
to time." 

And on March 24, 1884, the court modifled the foregoing order as follows: 
• "On reading and filing the verifled pétition of Thomas R. Sharp, receiver of 
the Ohio Central Railroad Company, and it appearing therefrom that the 
said receiver cannot sell or negotiate the certiflcates of Indebtedness hereto- 
fore authorized to be issued by order of thls court dated the 13th of 
December, 1883, wlthout paylng a commission for the sale or negotlatlon of 
the same: Now, on motion of William H. De Lancy, soliciter for said peâ- 
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tioner, Iti Is ordered that Said Tbomas R. Sbarp, receiTer of the Ohio Central 
lîailroad Company, be, and he is hereby, autliorized, empowered, and dlrected 
to sell or negotlate the certiflcates of indebtedness heretofore autborized 
to be issued by him by order of tbls court dated tlie 13th of December, 1883, 
upon such terms and at such rates as he may deem proper, and as he may 
be able to obtain." 

Sharp, the recelver, Issued 10 certiflcates to the Adams Express Company, 
ail like the following: 

"Otdo Central Railroad Co., Recelver's OfQce, April 16, 1884. 
"In pursuance of an order of the district court of the United States for the 
district of West Virginia, this is to certlfy that Thomas R. Sharp, as re- 
celver of the Ohio Central Railroad Company, will pay to Adams Express 
Company, or order, one day after date, the sum of fourteen thousand three 
hundred dollars, wlth interest at the rate of six per cent, per annum. This 
certiflcate Is a flrst and paramount lien on the property and revenue of the 
Ohio Central Railroad Company In possession of Thomas R. Shaip, recelver, 
la transférable by Indorsement, and payable at 50 Broadvyay, Nevs? Yorli city. 

"Thos. R. Sharp, 
"Receiver Ohio Central Railroad Co." 

The amounts of the ten certiflcates varied. The flrst three were issued 
on the 16th of April, 1884, and the last one April 3, 1885, and they aggre- 
sated $35,535.39. The money recelved by Sharp from the Adams Express 
Company was not used for the purpose specifled in the order of December 
13, 1883, or for any other purpose of the receiver, or for the benefit of the 
property held therein or of the parties to the cause. Neither the district 
court of West Virginia, nor the purchasers, nor the Mercantile Trust Com- 
pany, nor the Kanawha & Ohio Railway Company, knevir of the existence of 
sald certiflcates until three yeara after they were issued, and until two 
years after the cause in which their issue had been authorized had been 
flnally adjudicated, and had completely passed from the jurisdictlon of the 
court. The Adams Express Company never demanded of the Kanawha & 
Ohio Railway Company payment of the certiflcates, nor in any way, until 
the flling of its Intervening pétition in the action below, did it seek to enforce 
the lien which It claimed on the railroad property. On May 26, 1885, the 
decree of the foreclosure was entered In the action In the West Virginia 
aistrict court. The decree of sale provided for the payment of §.50,000 of the 
purchase money in cash, and for the payment of the remainder in bonds 
and coupons, to be taken at such value as the holders would be entitled to 
receive on distribution if the entlre purchase prioe had been paid in money. 
The decree further provided: "But, so far as the purchaser shall pay 
the purchase money in bonds and coupons, such paymeuts shall not be final 
until the same is reported to, and shall be supervised and approved by, the 
court. It is further ordered, adjudged, and dccreed that the funds arising 
from said sale shall remain subject to the further order of the court, and 
that ail questions touching said fund and the distribution thereof, not dis- 
posed of by the foregoing decree, are reversed." 

The property was sold to Davis, Gallup, and Homans, piu*chasing trustées 
for the bondholders, for $600,000, and $50,000 was deposited, as required by 
the decree. The purchasing trustées also transferred to the depository of the 
court 5,103 of the mortgage bonds secured by the mortgage which was fore- 
closed. The sale was conflrmed, but the decree of confirmation provided 
that, because it appeared that the portion of said purchase price necessary 
to be paid in cash could not be fully ascertained and determlned until the 
coming in of the report thereinafter ordered and the action of the court 
thereon, the conveyance which the commissioners were ordered to exécute 
to the purchasers should be made. subject to the payment of any sums 
which the court might thereafter direct to be paid in cash on aocount of 
said purcliase money, and that a vendor's lien should be reserved in said 
deed on the property and promises thereby conveyed for the security of sucli 
payment, wlth the rlght to resell on rule said property and promises, or 
any part thereof. If such payment should not be made within 30 days from 
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the order of the court to tbat effect. The decree further appointed Joseph 
Ruffner a commissloner to ascertaln and report to the court the amount of 
Indebtedness due from the said reeelvers, or either of them, and he was 
ordered to file hls report at or before the spécial tenu to be held In the 
month of January, 1886. The two reeelvers referred to were Sharp, ap- 
pointed In West Virginia, and another appointed by the clrctut court for the 
southem district of Ohlo In an anclUary suit to sell In foreclosure the Obio 
part of the road. The same decrees and orders of sale and confirmation 
were entered concurrently In both courts. 

On the 19th of December, 1885, the spécial commlssloners conveyed the 
rallroad to the purchasing trustées, and the conveyance contained thls qual- 
Ifylng clause: "Thls conveyance la made subject to the payment of any 
sums whlch either of sald courts may direct to be pald In cash on account 
of the purchase money, and a vendor's lien Is hereby reserved upon the prop- 
erty and premlses hereby conveyed, for the security of such payment, wlth 
the rlght reserved to either of said courts to resell on rule said propei-cy 
and premlses, or any part thereof, if any such payment shall not be made 
wltbln thlrty days after the order of either of sald courts to that efCect." 

The purchasing trustées conveyed the West Virginia part of the road to a 
corporation under the laws of West Virginia, known as the Kanawha & 
Ohlo Rallway Company, and the Ohlo part of the road to the Ohlo & 
Kanawha Rallway Company, a corporation organized under the laws of 
Ohlo. The deeds by whlch thèse conveyances were made contained the fol- 
lowing: "Subject, however, to any and ail obligations and UabUlties as- 
sumed or Incurred by the parties of the flrst part hereto, or by the com- 
mlttee hereinbefore named. In the various acts and thlngs done by them, 
in maklng or carrylng into efCect the sald agreement of organizatlon, or in 
making the sale or procuring the purchase of the property hereby con- 
veyed." 

April 19, 1886, the two new companles were Consolidated under the name 
of the Kanawha & Ohio Rallway Company, the agreement subjectlng the 
Consolidated company to ail the obligations of the two constituent com- 
panles. 

On May 26, 1886, Commissloner RufCner, appointed in the decree of con- 
firmation and sale, flled hls report, whlch contained a statement of the lia- 
blllties of Thomas R. Sharp, receiver, in whlch report the name of the 
Adams Express Company did not appear, nor did It appear thereln that any 
certiflcates had been issued by the receiver. On the lOth day of June, 1886, 
the West Virginia court entered Its further decree,. in whlch was reclted the 
report of Sharp, receiver, showlng hls dlsbursements made in accordance 
wlth the previous order of the court. Sharp's report, Ruffner's report, and 
the conveyances made by the commlssloners to the purchasing trustées were 
approved and confirmed. The decree requlred the purchasers to pay to the 
receiver an addltlonal sum on the purchase prlce in money, to enablê the re- 
ceiver to pay aU hls indebtedness, as reported by Ruffner and approved by 
the court. The total cash pald by the purchasers was $176,000. The re- 
mainder of the purchase money they were permitted to pay by turnlng over 
bonds of such an amount that. If the whole purchase prlce had been pald in 
money, the holders of thèse bonds would hâve been entltled to recelve, on 
distribution, such remainder. The decree concluded: "It Is further ordered, 
adjudged, and decreed that upon payment of the balance of the purchase 
money aforesaid, and the sums herein dlrected to be paid by them, the said 
Thomas R. Sharp, as spécial commissloner, shall make, exécute, acknowl- 
edge, and dcllver to sald purchasers or their assigns, as they may direct, 
good and sufficlent deeds of release, releasing and dlscharging aU the liens 
upon ail the property herein sold and conveyed to sald purchasers, whieh 
were retained and reserved m and by the sald decree of confirmation of 
sale made herein on the 12th day of December, 1885, and by deed of the 
spécial commlssloners of sale to the said purchasers; and, upon such pa>- 
ments as aforesaid being made, it is declared and decreed that sald liens are 
relc-ased and discharged." 

On October 13, 1887, Thomas R. Sharp, spécial commissioner, havlng thcro- 
tofore recelved payment of ail sums dlrected to be paid to him in the decree 
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of June ip, 3,886, esecuted and dellvered to the Kanawlia & Ohio RaUway 
Company Us deed of release in accordancé wlHi the deoree, whereby he re- 
leased and qultcjaimed nnto the raUroad company ail the property mentioned 
and descrlbed In his deed of December 19, 1885; and the deed further con- 
tained the foUowing clause: "And the said Thomas R. Sharp, aa spécial com- 
missioner as af oresaid, doth hereby release and discharge ail the liens upon 
ail the property In ail the causes aforesaid sold and oonveyed, whlch were 
retained and reserved in and by the sald decree of confirmation of sale made 
in said causes in the district court of the United States for the district of 
West Virginia on the 12th day of December, 1885, and by said decree of con- 
firmation of sale made In sald causes in the circuit court of the United States 
for the southem district of Ohio, eastem division, on the 15th day of Decem- 
ber, 1885, and by the deed of the spécial commlssioners aforesaid, except the 
lien herelnbefore expressly reserved and retained upon the property in the 
Btate of Ohio." 

The lien so reserved had no relation whatever to the claim of the Adams 
JSxpress Company hereln. 

Before thls appeal was heard on Its merits, a motion was made on behalf 
of appellee to dismiss it on the ground that the decree appealed from was 
a joint decree against the Central Trust Company and the Kanawha & Ohio 
Eailway Company, and that the trust company had appealed without either 
Joining the défendant railway company or instituting any proceeding in the 
nature of a summons and severance. The facts upon which the motion to 
dismi^ tumed were as foUows: 

The olaim of the Adams Express Company was for a lien prior to and 
adverse to the mortgage which was the basis of the main action, and the 
express company was therefore neither a necessary nor a proper party to 
the action as an intervener, but It vras aUowed to file Its pétition under 
the foUowlng agreement ^read upon the minutes of the court: "The par- 
ties hereto consent to said application and to the adjudication of said lien 
in tMs suit; it belng agreed that the sale under the decree hereln shall 
be f ree from said aUeged lien, and that the same, if adjudicated in favor of 
said Adams Express Company, shall be transferred to the proceeds of sale, 
and pald ont of the same." 

This entry was made upon the same day upon which the decree of sale 
and foreclosure was entered. The intervenhig pétition was flled at once, and 
in due course the Adams Express Company and the Kanawha & Ohio Rail- 
way Company flled answers. Thereafter, on March 4, 1890, the railroad was 
sold under the decree, and the sale was confirmed April 7, 1890. Upon April 
27, 1891, and upon May 5, 1892, stipulations as to t!he évidence to be used 
upon the hearing of the express company's pétition were entered taito, and 
suttsequently placed on the minutes of the court. Thèse stipulations were 
signed by the solicitors for the Central Trust Company and the Adams Ex- 
press Company. The soliciter for the défendant raUway company did not 
sign either stipulation. 

On June 6, 1892, the circuit court entered the decree appealed from, as 
foUows: "This cause coming on to be heard upon the Intervening pétition of 
the Adams Express Company, the answers thereto and the évidence was 
argued by counsel and submltted to the court; upon considération "whereof 
the court flnds that there Is due to said the Adams Express Company, upon 
the receiver's certiflcates mentioned in the sald intervening pétition, the 
sum of ?53,058.04:, with interest from this date, and that for the payment 
thereof said Adams Express Company bas a ftrst and prior lien upon the 
property involved in thls suit, which, under the stipulation of the parties 
herein, has been transferred to the proceeds of sale of said railway heretofore 
made. It is tiherefore ordered, adjudged, and decreed that there be paid to 
sald Adams Express Company, out of the proceeds of said sale, said sum of 
?53,058.04, with Interest from thls date, and also its costs." 

The Kanawha & Ohio Railway Company was a corporation of Ohio and 
West Virginia. The mortgage foreclosed below covered ail its property and 
franchises of every character. The bonds issued by the company, and secured 
by the mortgage. amounted to $1,160,000. They contained on thelr face a 
stipulation that the stocbholders of the Kanawha & Ohio RaUway Company 
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were released from any Ilabllity on their stock beyond the paid-up capital of 
the Company. The road sold for $505,000. The mortgage debt was more 
than double that amount. 

Thomas Thacher and Stevenson Burke, for appellant. 
Eamsey, Maxwell & Kamsey, (Lawrence Maxwell, Jr., of counsel,) 
for appellee. 

Before JACaECSON and TÂFT, Circuit Judgea, and BAEE, Dis- 
trict Judge. 

TAFT, Circuit Judge, (after stating the facts as above.) Two ques- 
tions are presented for our considération. The flrst one arises 
on the motion to dismiss, and the second on the merits. 

First It is argued that the decree of the circuit court, api)ealed 
from, affected equally the Kanawha & Ohio Eailway Company and 
the Mercantile Trust Company, and that therefore, in order to give 
this court jurisdiction of the appeal, both the trust company and 
the railway company should hâve been made appellants, or some 
proceedings in the nature of a summons and severance against 
the railway company should hâve been had in the court below. 
We are of opinion that the circumstances of this case and the 
character of the decree entitled the trust company to bring this 
appeal alone. By the decree of foreclosure and sale, and the de- 
cree of confirmation, the Kanawha & Ohio Eailway Company, which 
was the défendant below, was deprived of everything it had except 
its franchise to be a corporation. For ail practical purposes it 
became defunct. Under the decree of confinnation in the court 
below, its property had passed from it to the purchaser free of ail 
liens and claims, and the proceeds of sale, which amounted to not 
more than half of the bonded debt due the complainant, became 
the property of the complainant. To thèse proceeds, by stipulation of 
ail the parties, the lien, if any, which the Adams Express Company 
had, was transferred. The only shadow of an interest which it can 
be contended that the Kanawha & Ohio Eailway has in a reversai 
of the order of the circuit court in favor of the Adams Express 
Company is that, if it is reversed, the unpaid indebtedness on the 
bonds of the railway company will be reduced by the amount 
ordered paid to the Adams Express Company. As the Kanawha 
& Ohio Eailway Company is a defunct corporation, with no means 
with which to pay its debts and no franchises to exercise, the 
amount of its indebtedness, which it never can pay, and never will 
pay, is wholly immaterial If its stockholders were liable for the 
unpaid portion of the mortgage debt to an amount equaJ to their 
capital stock, as provided by the Ohio statute and constitution, 
there might be some ground for saying that the Kanawha & Ohio 
Eailway Company had an appréciable interest in the decree, re- 
quiring its présence in the appeal proceeding or a severance. But 
the contract in the bonds expressly waives such liability. The com- 
plainant did not seek to obtain a judgment for the unpaid balance 
on the bonds against the company; doubtless, for the very good 
reason that the foreclosure and sale under the mortgage wouîd de- 
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prive the company of ail means and' power to pay another dollar 
iipon the claim. After the sale for less than the face of the mort- 
gage the railway company became a mère nominal party to the 
suit, with no interest whatever in the distribution of the proceeds. 
After the confirmation of the sale, the only controversy remaining 
was between the complaînant and the Adams Express Cîompany, 
becausethe order only afifected the proceeds, and, in any possible 
aspect of the case, they were the only parties entitled to share 
therein. 

The sale was conflrmed on the 7th day of April, 1890. Thereafter 
stipulations with référence to évidence were entered into, to which 
only the Adams Express Cîompany and the complainant were par- 
ties. The court below proceeded as if the railway company had no 
interest in the proceeds, and we think that in this the court was 
Tight : This constituted a substantial severance ôf the interests of 
the railway company and the trust company. It would be yielding 
to the mçrest technicality to hold, under such circumstances, that 
the omission of a nominal and useléss party from the appeal pro- 
ceedings should deprive the real party in interest of its right to 
hâve the question re-examined on its merits by the appellate court. 

But how as to the authorities? Undoubtedly, the gênerai rule is 
that ail parties named as défendant, where the decree is a joint one 
in favor of the complainant, must join in the appeal. Owings v. 
Kincannon, 7 Pet. 399 ; Mussina v. Cavazos, 6 Wall. 355 ; Masterson 
V. Herndon, 10 Wall. 416; Hardee v. Wilson, 146 TJ. S. 179, 13 Sup. 
et Eep, 39. But this rule is not inexorable. In Forgay v. Conrad, 
6 How. 201, a bill was flled by an assignée of a bankrupt against 
the bankrupt and three other défendants to set aside three several 
deeds tb each as fraudulent The deeds were set aside by decree 
of the court below, and one of the alleged fraudulent grantees took 
an appeal. A motion to dismiss was made on the ground that the 
other three défendants below were not joined. The motion to 
dismiss was overruled. The suprême court, speaking by Chief 
Justice Taney, said: 

'The appeal is taken by Samuel A. Forgay and Ann Fogarty, otherwise 
called Ann WeUs, and they alone are interested In that portion of the decree 
last above mentioned. ïhe banlinipt and the three other défendants hâve 
not appealed. Thèse three défendants claimed other property, which had 
been eonveyed to them at différent times and by separate con voyances, as 
mentioned in the proceedlngs, and it was not, therefore, necessary that they 
should join in this appeal." 

The railway company in the présent action would seem to hâve 
no more real interest in the appeal from the order in favor of the 
Adams Express Company than the bankrupt in the case of Forgay 
V. Conrad had in appeaiing from the decree in that case. 

In Brewster v. Wakefield, 22 How. 118, the bill was to foreclose 
a mortgage, and subséquent lienholders were made parties. A 
decree of foreclosure was entered. The mortgagor alone appealed 
from the, amount of the Judgment rendered against him on the 
mortgage debt. It was held that it was not necessary to make 
the liea claimants parties to the appeaL Chief Justice Taney said: 
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"Nor was It necessary that the parties wbo acquired liens on the mort- 
gaged premises subséquent to the mortgage In question should join in the 
appeal. They were not neœssary parties to a proceeding in equity to 
foredosè the mortgage, and none of them hâve appeared to the suit to 
contest the clalm of Wakefleld. And if It had been otherwise, yet the ques- 
tion in controversy hère is the amount due from the appellent ; and in the 
case of Forgay v. Conrad, 6 How. 201, thls court dedded that a défendant in 
equity, whose interest is separate from the other défendants, may appeal 
without them." 

And yet it is very évident that the other lienholders were very 
fiubstantially interested with the mortgagor in reducing the 
amount due from the mortgagor to the mortgagee, because such a 
réduction would necessarily give them a better chance of collecting 
their claims out of the mortgaged property. 

In Germain v. Mason, 12 Wall. 259, suit was brought by Mason 
and others to recover judgment for worlc and material furnished, 
and for the establishment of a mechanic's lien prior to those of a 
number of other lien claimants, made parties défendant. Judg- 
ment was rendered against Germain for the amount claimed, and 
it was decreed to be a lien prior to ail the rest. It was held that 
Germain might appeal alone from this decree without bringing in 
the other lien claimants, although it established the debt of Mason 
as a paramount lien on the real estate as to aU the other défend- 
ants. It is very clear in this case that the interest of the other 
lien claimants to hâve the judgment in favor of Mason against Ger- 
main set aside was substantial, and that it affected the security of 
the other liens. 

In Eailroad Co. v. Johnson, 15 Wall. 8, a mortgagee flled a biU 
for foreclosure against his mortgagor, and against certain trustées 
who held shares of stock as collatéral security for the same debt, 
praying for the foreclosure of the land mortgaged, and the sale of 
it and the stock. The decree was against the mortgagor for fore- 
closure, and against the trustées for sale of the collatéral. The 
mortgagor sued out a writ of error. It was held that the trustées 
were not necessary parties to the writ. 

In MilnBr v. Meek, 95 U. S. 252, an assignée in bankruptcy brought 
suit in equity to sell land of the bankrupt, and to secure an adjust- 
ment of the liens upon the land against ail the lien claimants and 
the gênerai creditors. The decree determined the amount and 
priority of the several liens. It was held that one lien claimant 
who was defeated might appeal without making the other lien 
claimants parties to the appeal. 

In Hanrick v. Patrick, 119 U. S. 156, 7 Sup. Ct. Kep. 147, a plaintifE 
brought trespass to try title against one défendant. The other 
défendants were made parties on their own motion, according to the 
Texas practice, and claimed title to the land through the plaintiff, 
and adverse to both the plaintifE and the défendant. It was held 
that it was not necessary for the three défendants to join in a 
writ of error, because their interests were distinct. Mr. Justice 
Matthews says, (page 164, 119 U. S., and page 151, 7 Sup. Ct. Rep. :) 

"In equity, where interventions pro Interesse suo hâve been permitted to 
those affected by the proceedings, but not parties to the original contre- 
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verey, or where the original parties hâve distinct and separable interests, 
the same gênerai rule applies to appeals as to joint decrees; but it has always 
been beld tbat, -where the decree Is final and separate or separable, those not 
affected by it are not necessary parties to the appeal. Forgay v. Conrad, 6 
How. 201." 

We think ît quite clear from the foregoing authorities that the 
railway company, considering its defunct condition, had no such 
interest in reversing the decree in favor of the Adams Express 
Company as to make it a necessary party to the appeal. It cer- 
tainly had no direct interest in the proceeds, and the indirect inter- 
est — that of redncing its indebtedness — was as immaterial as if the 
road had passed through bankruptcy. The order was not made 
against the railroad company, but was made against the proceeds 
which belonged to the trust company. By the decree of foreclosure 
and isale, the railway company was deprived of ail Interest in the 
subject-matter which the order in faror of the Adams Express Com- 
pany affected, namely, the proceeds of sale. It is well settled that 
a party to a decree or order who has parted with ail his interest 
in the subject-matter thereof, and cannot be injured by such decree, 
cannot appeal from the decree. Kelly v. Israël, 11 Paige, 147; 
Mills V. Hoag, 7 Paige, 18. 

I Much reliance is placed on the case of Hardee v. Wilson, ubi 
Bupra. The original action in that case was by the complainant 
against a. debtor who had conveyed real estate of his own to him- 
self, in trust for his wife, and had thereafter conveyed the same 
land to one Hardee, with the purpose, as charged, of hindering, 
delaying, and defrauding his creditors. The decree below de- 
clared that the conveyance of the debtor in trust to himself for 
his wife was fraudulent, because made for the purpose alleged, 
and that the subséquent conveyance to Hardee was in reality 
a mère security for a debt. Hardee appealed. It was hdd that 
he should hâve joined with him the debtor and his wife. The 
decree of the court below obviously was to the disadvantage of the 
debtor and his wife. They had, therefore, an appealable interest 
in reversing it, though it may be difiQcult to see why their inter- 
est was not so separable from that of Hardee that he might, un- 
der previous décisions of the suprême court, hâve appealed alone. 
However this may be, the case at bar seems to us clearly distin- 
guishable from the Hardee Case, in the two respects already men- 
tioned: First, the course of the proceedings below showed a sub- 
atantial severance and ousting from the controversy of the rail- 
way company; secondly, there was an absence of interest in the 
railway company to reverse the decree as a whole, or any part of 
it. 

An examination of the cases in the suprême court (and there 
are many of them) where, on the question of the distribution of the 
proceeds, the foreclosing complainant has appealed from a decree 
in favor of an intervening claimant, shows that the suprême court 
has not regarded it as necessary to join in the appeal the defunct 
corporation, whose life was substantially ended by the confirmation 
of the sale in foreclosure. Thus, in Fosdick v. Schall, 99 U. S. 235, 
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the original action was by trustées against a railway company to 
foreclose the mortgage and sell the entire property, franchises, and 
rigMs of the company. The question which the court had to con- 
sider in that case was whether certain roUing stock belonged to 
the mortgagor company so that it was covered by the mortgage, 
or whether it belonged to an intervening claimant, who alleged 
that, under the contract by which the company acquired the use 
of the roUing stock, the tïtle still remained in him. The court 
below held that the vendor of the roUing stock stUl held the title 
in himself ; that he was entitled to rent out of the proceeds of the 
sale of the mortgaged property. From this decree the complain- 
ants, representing the bondholders who would be entitled to the 
proceeds, appealed. The défendant railway company did not ap- 
peal. The appeal was considered on its merits. It is said the 
case is not authority, because the question of jurisdiction was not 
raised. It is, however, the weU-known custom and disposition of 
the suprême court to make an independent examination of the rec- 
ord in every case for jurisdictional defects, and the fact that the 
question was not made by counsel by no means establishes that it 
was not considered by the court. The presumption is otherwise 
with respect to such a question. See, also, Parmers' Loan & Trust 
Co., Petitioner, 129 U. S. 206, 9 Sup. Ct. Rep. 265. 

Second. We come now to the merits of the order in favor of the 
Adams Express Company. It is well established in the fédéral 
courts, by numerous décisions of the suprême court of the United 
States, that a court of equity which, in foreclosure or other suit, 
bas taken into its custody raiiroad property, may authorize its 
receivers to borrow money for the préservation, maintenance, or 
necessary betterment of the road, and may, by its order, make the 
loans thus incurred a paramount lien on the income and corpus. 
Wallace v. Loomia, 97 U. S. 146; Union Trust Co. v. Illinois M. 
Ry. Co., 117 U. S. 434, 6 Sup. Ct. Rep. 809. The court does not 
act as the agent for the parties in tîie sensé that it créâtes the 
lien by contract of the parties with the lenders, but, by yirtue of 
its custody of the property and its jurisdiction of the parties, it 
pledges its own faith to the lender that it wiU enforce such a lien 
against the property and the parties as a condition of its releas- 
ing the property, and of its enforcing any equities in favor of 
any of those who invoke its assistance. Now, it may enforce the 
lien in one of two ways: It may directly order out of the pro- 
ceeds of sale the prior payment of the loans, or it may impose a 
continuing lien on the property by providing in its decree for sale 
that the purchaser shall take it subject to such a lien. If the 
latter method is foUowed, then a lien is established by contract 
with the purchaser in favor of the lender, which, appearing in the 
chain of title by which the purchaser holds, is attached to the 
property in the hands of ail subséquent grantees of the purchaser, 
and may, of course, be enforced by the lender in an independent 
action. Swann v. Clark, 110 U. S. 602, 4 Sup. Ct. Rep. 241. But 
the court may order the sale of the property free of ail liens, 
in which case the purchaser takes a title freed from the burden. 
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as well of receiver's loans as of mortgage debts, and the pledge 
of the court that the receiver's debts shall constituté a para- 
mount lien can only be fulâlled by the court in its distribution 
of the proceeds of sale. It is very clear from the record of the 
proceedings of the district court of West Virginia in the flrst 
foreclosure suit against this railroad that the final order and de- 
cree of that court was intended to and did vest in the purchasers 
a title free of ail liens for receiver's debts. There was a deed of 
release expressly declaring and effectuating this intention. This 
was inconsistent with the order maMng the receiver's certificates, 
to be issued, a paramount lien on the road, and pro tanto it set 
that order aside, and transferred the lien, if any, to the proceeds 
of the sale. 

But it is contended, and it was so held by the leamed court below, 
that the permission given to the purchasing committee to pay part 
of the purehase money in bonds which were themselves subséquent 
in priority of lien to receiver's debts prevented the purchasers from 
taMng as bona fide purchasers of the property for cash, without 
notice. The argument is that, as the bonds represented a lien în- 
ferior to thé receiver's debts, the substitution of the property for 
them in the hands of the bondholders preserved the prior lien of 
the receiver's debts in the property in spite of the terms of the re- 
lease, because the deposit of the bonds was only a constructive pay- 
ment. Vilas v. Page, 106 N. Y. 439, 13 N. E. Rep. 743. The pur- 
chasers were pennitted to deposit bonds în payment of the pur- 
ehase priée after paying into court sufScient cash to extinguish aU 
costs and liens prior to the bonds, as adjudiceted by the court; the 
bonds to be taken as équivalent to the cash which, if the price had 
been paid in money, their holders would hâve received on distribu- 
tion. This was precisely the same as if the purchasers had paid 
the whole price in money, and had then withdrawn, on distribution, 
their pro rata share of the proceeds. Their rights cannot be différ- 
ent because they dîd not go through this useless formality. The 
railroad property, to the estent that it was paid for by bonds, was, 
in the hands of the purchasing bondholders, proceeds of sale. The 
real question hère is, therefore, whether the holder of receiver's 
certificates could foUow the proceeds of the sale into the hands of 
bondholders receiving the same on distribution by final decree of 
the court, because that court had failed to redeem its pledge to 
mate the receiver's debts a paramount lien by provîding on distribu- 
tion for their payment. If the holder of receiver's certificates were 
in court at the time of the entry of the decree of distribution, pro- 
testing against and excepting to the same, it seems perfeetly mani- 
fest that his only recourse would be by appeal from the decree, 
and, on a failure to appeal, the decree would finally eut off his rights. 
The controversy would then hâve become res judicata. He would 
bé thereby estopped in any subséquent independent action to re- 
cover against the bondholders his équitable share of the proceeds of 
the sale. Does the Adams Express Company, os a holder of re- 
ceiver's certificates, stand in any better position than if it had been 
présent by counsel in court when the final decrees of confirmation. 
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release, and distribution were entered, objecting to the same? It 
is very clear that it does not. When the Adams Express Company 
receired from Sharp the évidences of indebtedness on which it now 
relies for its lien, it was informed, by what was written thereon, that 
Sharp was a receiver acting nnder order of the district court of West 
Virginia, and having custody for the court of the Ohio Central Kail- 
road, of which the court had taken possession in a case then pend- 
ing before it, and that the lien assured to the express company on 
the face of the certiflcates was dépendent on an order and adjudica- 
tion of that court. 

The doctrine of lis pendens would charge any one, who purchased 
this railroad, or acquired an interest in it, pending the litigation, 
with notice of the litigation, and would subject the property in his 
hands to the final action of the court, without his being brought 
into court as a party. If this be true of one acquîring an interest 
by deed, conveyance, or mortgage, a fortiori must it be true of one 
whose interest is acquired, and bas its existence, only by virtue 
of the litigation. 

The express company was put upon inquiry, then, as to ail that 
had been done in that litigation, and was charged with notice of 
ail the subséquent proceedings therein, much as if it had been a 
party to the record. It is said that the company had the right to 
await notice from the receiver before presenting its claims. We do 
not think so. If it rdied on the receîver, it Was a personal trust, 
in which it has been deceived, and must bear the loss. It was its 
plain duty at an early day to advise the court of its claim against 
the receiver and the railroad. Inquiry would hâve shown it that 
the order àuthorizing the issue of thèse certiflcates was made ex 
parte. It was charged with notice, therefore, that by final action 
of the court the validity or security of the certiflcates might be 
prejudically affected. Said Mr. Justice Blatchford, speaking for the 
suprême court in Union Tnist Co. v. Illinois M. Ey. Co., 117 U. 
S. 4:34--456, 6 Sup. Ct. Eep. 809: 

"The receiver, and those lending money to hlm on certiflcates Issued on 
orders made without prier notice to parties interested, take the risk of the 
final action of the court In regard to the loans. The court always retains 
control of the matter, Its records are accessible to lenders and subséquent 
bolders, and the certiflcates are not negotiable instruments." 

For three years the company made no demand of any kind. This 
was lâches of the grossest character, and entitles it to no considéra- 
tion in a court of equlty. Meantime an oflBcer of the court had 
been especially authorized by decree of the court to investigate and 
report on the receiver's debts, and a final decree had been entered, 
adjudicating, in elfect, that there were certain valid debts, not in- 
cluding that of the express company, and no others, and ordering 
confirmation and distribution. This is a final decree, unappealed 
from and unreversed. It estops the express company, as an alleged 
créditer of the receiver in the first foreclosure sale, from seeking 
payment of its claims against either the purchasers or the dis- 
tributees in that suit. 
v.58F.no.l — 2 
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The case of Vilas v. Page, 106 N. Y. 439, 13 N. E. Eep. 743, wMch 
the court below relied on, is in our opinion quite distingnishable 
from the case at bar, becanse in that case, by the deçree and by 
express agreement between the parties to the foreclosure suit, a 
lien was secured to the holder of the receiver's certrflcates, upon the 
property mortgaged, and the title of the vendees was made subject 
to the claim of the holder of the receiver's certiflcates, if any should 
be flnally adjudged. 

The decree in favor of the Adams Express Company is reversed, 
with instructions to dismiss its intervening pétition. 



GREENBANK v. FERGUSON et aL 
(Circuit Court, N. D. lUinols. August 24, 1803.) 

QUIETINO TiTLB— DeED AS MOKTGAGE— FkAUDULENT CoNVEYANCE. 

The crantée lu a deed absolute lu form brought suit to set aside, as a 
cloud ou his title, a subséquent deed from hls grantor, He daimed that 
hls deed was glven lu payment cl a note, but it appeared that he did not 
surrender the note, that he regarded his grantor as stlU indebted to him, 
and that he permitted his grantor to continue to pay the taxes and col- 
lect the reut The grantor testified that the deed was giveii to keep the' 
land Irom hls credltors. Held, that the grantee had no rlght to the relief 
prayed, slnce hls deed was elther an équitable mortgage or a fraudulent 
oouveyance, whlch a court of equlty would not ald. 

In Equity. On exceptions to master's report. Suit by John 
Greenbank against John S. Ferguson, Bachel Ferguson, D. B. Ean- 
som, William Kelsey Reed, Henry C. Keed, James W. Converse, 
and the Illinois Land & Loan Company to set aside certain deeds 
as clouds on complainant's title. Bill of revivor against repré- 
sentative of Rachel Ferguson. There was a référence to a master, 
who reported in favor of the complainant. Défendants except. BUl 
dismissed. 

The master's report was as foUows; 

1. I, Henry W. Blshop, master In chancery, to wbom, by an order of the 
com-t entered on the 12th day of December, A. D. 1892, in the above-entl- 
tled cause, the same was referred for the purposes in sald order expressed, 
hereby report that I bave been attended at varions times by Mr. Levl 
Sprague, solicitor for the complainant, and Messrs. Peckham & Brown and 
Mr. Pease, solicitors for the défendants, and by the witnesses whose testi- 
mony is herewith reported. The exhlbits whlch are referred to In connection 
with the testimony hâve been examlned by me, and also the évidence of wit- 
nesses taken elsewhere by stipulation of the parties hereto. I hâve also heard 
the arguments of counsel at length, and carefully examlned the testimony 
and dépositions and exhiblts referred to in connection with the pleadings in 
the case. Upon considération of aU whldi, I flnd and report, as a matter 
of fact, that the materlal allégations of the blU and biU of revivor herein 
are sustained by the proof s. 

2. That the deed of John Ferguson, dated November 10, A. D. 1874, and 
set eut in said bill, conveying to said complainant the premises in question, 
was executed, acknowledged, and delivered to sald complainant in the 
manner and for the purposes In said bill and bill of revivor set forth, and 
was accepted in full payment of a certain promissory note of the said de- 
fendant John Ferguson, which note was dated April 10, 1874, and was for 
the payment to said complainant of the sum of ten hundred and thirty-âve 
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dollars. I find, aleo, that saJd deed was given and accepted as an absolute 
conveyance of said premlses; that subsequently, and on tte 25tli day of Jan- 
uary, A. D. 1882, said défendant John S. Ferguson and Ms then wife, Eachel 
Ferguson, at the request of said Kachel, executed and delivered to one D. B. 
Ransom a conveyance of the same premises without considération, and wlth- 
out an actual delivery thereof to said grantee, whlch deed was recorded on 
the 28th day of March, A. D. 1887, and before the date of the record of said 
deed to oomplainant; that afterwards, and upon the same day last men- 
tioned, the said Ransom conveyed said premises to said Rachel Ferguson, 
whlch last conveyance was also prier to the date of the record of said cc*m- 
plainant's deed, and was without considération. 

3. That afterwards, to wlt, on the 24th day of December, A. D. 1891, the 
said Rachel Ferguson died, leavlng a last will and testament whereby she 
bequeathed to her husband, the said John S. Ferguson, défendant, the prem- 
ises in question; that on the 19th day of August, 1874, William Kelsey Reed 
and Sarah O. Reed, his wife, execnted and delivered thelr certain quitclaim 
deed of that date, oonveying the said premises to the Illinois Loan & Land 
Company, which deed was on the 2d day of September, A. D. 1874, recorded 
In the office of the recorder of deeds in and for the oounty of Cook aforesaid, 
whieh said deed, I flnd, is shown, as a matter of fact, to hâve been made 
without right or title; that afterwards, to wlt, on the 28th of June, A. D. 
1875, said Illinois Loan & Land Company executed and deUvered Its deed of 
conveyance of said premises to Henry O. Reed, whlch deed was afterwards, 
to wlt, on the 2d day of August, A. D. 1875, recorded in the office of the r^:^ 
corder of deeds in said county of Cook, which deed, I find, also, was made 
without right; that afterwards, to wlt, on the 12th day of November, A. D. 
1881, said Reed and his wife executed and delivered a quitclaim deed convey- 
ing said premises to James W. Converse, which deed was on the llth day 
of August, A. D. 1882, recorded in the office of the reoorder of deeds in and 
for said Cook county; that said last-mentionel deed was made without right. 

I recommend, therefore, that an order be entered hereln in conformity with 
thèse flndings. 

Levi Sprague, for complainant, 

Peckham & Brown, and Mr. Pease, for défendants. 

WOODS, Circuit Judge. I am not able to agrée with the mas- 
ter's view of this case. I am convinced that the conveyance of 
NoTember 10, 1874, instead of having been executed in discharge 
of the debt CTidenced by the promissory note of April 10, 1874, 
was intended as a security additional to that theretofore given 
for the payment of that note, and perhaps for any other liability 
of Ferguson to Greenbank which might be incurred; and, this 
being so, the deed, though absolute in form, was, in equity, only 
a mortgage, and affords no support for this action. Or, if this 
is not so, then the deed was made, in fraud of creditors, upon a 
secret trust for Ferguson, or for his wife and children. The com- 
plainant, after receiving the deed, though 'in straitened circum- 
stances, did not act as if he considered the land his. He retained 
possession of the note, which, if paid, should hâve been surren- 
dered. He pennitted Ferguson to pay the taxes upon the land, 
and to receive the rents from it. His testimony is by no means 
positive to the contrary; and his letters, especially that of April 
2, 1891, show that he regarded Ferguson as still indebted to him; 
and that if the debt were paid the land ought to be reconveyed. 
The testimony of Kansom shows that Mrs. Ferguson understood 
that Greenbank had advanced money, and held the deed as a se- 
curity. If guided by Ferguson's testimony alone, the court 
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W'ould be eampelled to flnd that the deed was made wîth the in- 
tent to put the property beyoDd the reàch of Ferguson's creditors, 
and that Greenbank, having received and held the deed in fur- 
therance of that design, haa no standing in equity. 

It follows that the conclusions of the master should be set 
asidé, and the bill dismissed, at the complainant's costs, but with- 
out préjudice to his rights as mortgagee. So ordered. 



SIOUX NAT. BANK OF SIOUX OITY v. OUDAHY PAOKING CO. 
(Circuit Court, N. D. lowa, W. D. October 16, 1893.) 

1. Bquit:? Jurisdiction — Rembdt at Law. 

A packing company making daily purchases of stock gave to the sellera 
tickets for the amounts due, payable at the office of a trust company. By 
arrangement between the trust and packing company, the former pald 
thèse tickets on présentation, and received from the latter a draft for 
the amount, payable at Chicago or Omaha banks. The trust company, be- 
coming insolvent, was unable to pay the tickets issued on a certain day, 
and thereupon made an arrangement with a bank to advance the neces- 
sary money, indorsing to It the corresponding draft of the packing com- 
pany. The packing company refused to pay this draft, on the groimd 
that, at the time the same was drawn, It had on deposit wlth the trust 
company a sum in excess of the amount of the draft, which it claimed 
should be set off against the draft. Eeld, that a bUl by the bank against 
the packing company setting up thèse facts should be dismissed, because 
complainant had an adéquate remedy at law. 

2. Same— SuBKOGATioN. 

There was no ground for the application of the doctrine of subrogation, 
on the theory that the bank was entitled to succeed to the rights of the 
ticket holders who had been pald with its money, as the bank held, in 
the draft itself, ail the security upon which it advanced the money. 

In Equity. Suit by the Sioux National Bank of Sioux City 
against the Cudahy Packing Company. On demurrer to the bill, 
on the ground that it fails to show a case for équitable relief. De- 
murrer sustained. 

Joy, Call & Joy, for complainant. 
Lewis & Holmes, for défendant. 

SHIRAS, District Judge. As averred in the bill, the facts în 
this case are as follows: The Cudahy Packing Company is en- 
gaged in the pork-packing business at Chicago, Omaha, and Sioux 
City, and in conducting this business at the latter place, in the 
spring of 1893, it made daily purchases of hogs, giving to the per- 
sons selling the same tickets for the amounts due, which were 
payable at the office of the Union Loan & Trust Company in Sioux 
City. The arrangement between this company and the packing 
company was to the effect that the former would pay the tickets 
upon présentation, and the packing company would doliver to it an 
instrument, termed a "voucher," whereby the packing company de- 
clared itself to be "a debtor to the Union Loan & Trust Co. for the 
purchase oflive stock this day, as follows: * ♦ ♦ When approved 
and dated and signed, this Toucher becomea a draft of the Cudahy 
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Packing Ck)., of South Omaha, Neb., payable throughthe Union Stock 
Yards National Bank of South Omaha, or the Bankers' National 

Bank of Chicago, for ." It is further averred in the MU that 

on the 24th day of April, 1893, the Cudahy Packing Company ex- 
ecuted a voucher in the usual form, whereby it acknowledged itself 
to be a debtor to the Union Loan & Trust Company in the sum of 
$13,509.52, and the same was duly approred, dated, and signed by 
the proper ofi3cers of the packing company, and thereby became a 
draft for the said sum of f 13,509.52, drawn upon the Cudahy Pack- 
ing Company, and as such was delivered to the Union Loan & Trust 
Company; that the latter was in fact in an insolvent condition, and 
had not in hand the money necessary to pay the tickets drawn on 
it by the packing company, and delivered to the persons from whom 
that company had made purchases of live stock; that thereupon the 
Union. Loan & Trust Company applied to the Sioux National Bank 
to advance the money necessary to pay the tickets, and to that end 
the trust company delivered to said bank the draft above described, 
and thereupon the bank accepted the draft, and gave the trust 
company crédit for the amount thereof, and agreed to pay and did 
pay the checks of the trust company given in payment of the ticket 
presented to it, and issued by the packing company for the live 
stock bought by it. It is further averred that the packing com- 
pany was promptly notifled of the action thus taken, but that, upon 
présentation of the draft to it, it refused to accept or pay the same, 
assigning as a reason that, at the time the draft was executed, it 
had on deposit with said Union Loan & Trust Company a sum in 
excess of the amount of the draft, which it claims is a set-off to the 
draft delivered to the complainant. 

It is averred in the bUl that, under the circumstances set forth, 
the défendant company is equitably estopped from claiming the 
set-off against the draft, and the prayer is that the défendant be 
decreed to pay the amount of said draft, with interest and oosts. 
To this bUI a demurrer is interposed, upon the ground that the 
remedy at law is complète and adéquate, and that the facts averred 
faU to show cause for équitable relief. According to the aver- 
ments of the bill, the agreement under which the bank advanced 
the sum needed for the payment of the ticket drawn upon the 
trust company was a contract between the trust company and the 
bank with which the packing company had no connection. The 
bank agreed with the trust company that it would give crédit to 
the trust company, and pay its checks for the given amount, and 
in considération thereof the trust company delivered to the bank 
the voucher or draft executed by the packing company. From the 
averments of the bill it does not appear that the trust company at- 
tempted to create, or that it had the authority to croate, any rela- 
tion of debtor and creditor between the bank and the packing com- 
pany, other or différent from that growing out of the exécution and 
deliver-y of the vouchers or draft. It is that instrument, read in the 
light of the attending circumstances, which détermines the relation 
between the complainant and défendant. It is, in substance, 
averred in the bUl, that this instrument is an inland bill of ex- 
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change or commercial drâft, and tliat the holder thereof is entitled 
to ail the rights of a purchaser for value of negotiable paper. To 
secure and enforce thèse rights, if théy in fact exist, does not re- 
quire the aid of a court of equity. 

The question whether the défendant can set ofE against this 
draft in the hands of the bank the deposit held by it in the trust 
Company is a question which can be fully determined in a law 
action. There is nothing, therefore, in the averments in the bill 
which shows a necessity for invoking the ald of a court of equity 
in order to solve the questions at issue between the parties, or to 
secure adéquate relief to the complainant. In argument it is 
claimed by counsel for complainant that the bank is entitled to be 
subrogated to the rights of the holders of the tickets which were 
taken up by the money passed to the crédit of the trust company 
under the arrangement already stated. 

No foundation is laid in the bill for relief of this character, 
nor do the facts alleged constitute a case for the application of the 
doctrine of subrogation. Thèse tickets gave the holders thereof 
the right to demand payment thereof from the trust company, as 
the agent of the packing company. When presented to the trust 
company, they were paid by checks drawn by the trust company 
upon a deposit made to the crédit of the trust company in the 
Sioux National Bank. To secure this crédit, the trust company had 
indorsed to the bank the draft fumished by the packing company. 
The bank holds ail the security upon which it agreed to advance 
the money to the trust company. It did not buy the tickets from 
the holders thereof, nor did it rely thereon in making the advance 
to the trust company. No grounds exist for holding that the bank 
has succeeded to the rights of the ticket holders, and, even if such 
ground did exist, the holders of the tickets hâve no existing rights 
against the packing company. The acceptance by them of the 
tickets in question gave them the right to demand of the trust com- 
pany payment of the sum for which the tickets called, and the trust 
company has discharged the obligation resting upon it by paying the 
tickets upon présentation. Ail the obligations created by the exécu- 
tion and delivery of the tickets hâve been thus fully performed. It is 
true that, to provide the means to pay thèse tickets, the trust com- 
pany secured a loan from the Sioux Bank, but that fact did not 
hâve the effect of making the bank the équitable owner of the 
tickets. It might be true that the bank could be subrogated to the 
rights of the trust company as against the packing company, but 
that is what the bank is desirous of avoiding. But, however this 
may be, it is clear that the complainajut is seekiug to enforce the 
rights belonging to it as owner of the vouchers or draft delivered 
to it by the trust company, and to do so does not require the aid of 
a court of equity. 

The remedy at law being adéquate, it follows that the demurrer 
must be and is sustained. 
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WALKER et al. v. BROWN et al. 
(Circtilt Court, S. D. lowa. Central DiTlslon. September 9, 1893.) 

1. EQTIITY JURISDICTION— RbMBDT AT LaW— CONTRACT LiBN. 

An agreement made with a prospective creditor of a mercsantile flrm by 
one who haa loaned bonds to It that such bonds, "or tbe value thereoif," 
shall not be retumed to Mm until any money ovplng to such creditor shall 
be paid, and that the bonds, "or the value thereof," shall remaln at the 
risk of the flnn's business so far as any olalm of such creditor is conœrned, 
does not create a lien on the bonds themselves, for the owner has a rlght to 
take them back at any time by paying their value into the flrm; and hence 
the taking of them back without leaving their value is a mère breach of 
contraot, for which the proper remedy is damages at law, and a bill in 
equity will not lie to subject the bonds or their proceeds to the creditor's 
debt 

2. Bill of Discoveby — When Sustainablb. 

A blll brought against an administrator to enforce an alleged lien upon 
certain bonds or their proceeds belonging to the estate, there belng in 
fact no lien, cannot be sustaJned as a bill for discovery, merely, because of 
a prayer for disclosnre as to ttie whereabouts of said bonds, and whether 
they or their proceeds now constitute part of the estate, and for an ac- 
ooimldng touching the assets of flie estate and the administrator's dealing 
therewlth, especlally when the answer fully shows the whereabouts of 
the bonds. 
8. Saue — Trusts — Administrator and Creditor op Estate. 

A creditor of an estate is not such a cestul que trust of the administra^ 
tor as will entitle him to maintaln a bill in equity in the fédéral courts 
for the purpose of securtng acoounting by the administrator and pay- 
ment, merely on the ground of the trust relation, unaideâ by averments 
of fraud, maladmlnlstration, or nonadminlstration. 

In Equity. Bill dismissed for want of jurisdiction. 

Willits, Eobbins & Case, for complainants. 
Kauflfman & Guemsey, for respondents. 

WOOLSON, District Judge. This is an action in equity, brought 
by James H. Walker, Columbus R. Cmnmings, and William B. How- 
ard, résidents and citizens of the state of Illinois, and doing busi- 
ness under the name and style of James H. Walker & Co., against 
Anna L. Brown, in her own right and as administratrix, and Willis 
S. Brown and Edward L. Marsh, as admlnistrators, of the estate 
of Talmadge E. Brown, deceased, ail of said respondents being 
résidents and citizens of the state of lowa, 

The facts, as contended for by complainants, are substantially 
as foUows: That in the summer of 1889 a corporation known as 
the Iloyd Mercantile Company, doing business at EUensburg, 
Wash., was indebted to said Walker & Co. for merchandise sold 
to said Company. That about August 1, 1889, a copartnership 
under the name and style of Lloyd & Co. succeeded to the assets 
and assumed the liabilities of said mercantile company. That 
said Lloyd & Co. applied to said Walker & Co. for sales of mer- 
■chandise upon crédit. That, as said Walker & Co. understood, one 
Talmadge E. Brown had been a stockholder in said mercantile 
company, and his relation was now changea, as to said new com- 
pany, to that of a creditor of said Lloyd & Co. That Walker & 
Co. declined to make said sales upon crédit to said Lloyd & Co. 
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That at that time said Brown had |15,000 in bonds, (of the city 
of Memphis, Tenn.,) which he had loaned to J. C. Lloyd, (one of the 
membera of Uoyd & Co.,) to be and which were used as security 
for a loan of that aimount at the Union National Bank of Chicago, 
m. That at the instance of said Walker & Co., and to enable 
said Uoyd & Co. to obtain crédit with Walker & Co., said Brown 
wrote and delivered to said Walker & Oo. a letter and agreement, 
as follows: 

"Chicago, Sept. 21, 1889. 
"Messrs. Jas. H. Wallier & Co., Chicago, 111.— Gentlemen: I beg to ad- 
vlse you that the loan of fifteen thousand dollars, Memphls bonds, made by 
me to Mr. J. C. Lloyd for the use of Messrs. Lloyd & Co., Ellensburg, Wash. 
Ter., is wlth the ilnderstanding that any hidebtedness they may be owing to 
you at any time shall be paid before the retum to me of thèse bonds, or the 
value thereof, and tliat thèse bonds, or the value thereof, are at the risli o( 
the business of Lloyd & Co., so far as any daim you may haVe against said 
Lloyd & Co. is concemed. 

"Yours, truly, T.'E. Brown." 

— ^And thereupon said Walker & Co. sold and delivered to said 
Lloyd & Co., on crédit, and between August 20, 1889, and De- 
cember 11, 1889, a large qùantity of merchandise, in value, and 
for which said Lloyd & Co. agreed to pay, over |12,000. That 
thereafter said Brown, "for the purpose of avoiding and escaping 
from the effects of his said agreement" with said Walker & Co., 
"and without any équivalent or considération moving from said 
Brown to said Lloyd & Co.," took said bonds into his (Brown's) 
possession, and retained same till his death, and the same came, 
as a part of his estate, into the hands of respondents as his ad- 
ministratrix and administrators. That said complainants did not 
know of said bonds having been so taken up by said Brown until 
after ail of said indebtedness had been contracted by Lloyd & Co. 
That Lloyd & Co. bave become whoUy insolvent, and are unable 
to pay said debt; and therefore complainants pray discovery as 
to whereabouts of said bonds, and by whom held and claimed, and 
further pray — 

(1) A spécifie lien on said bonds, or any part thereof, if owned 
by tiie estate of said Brown, and that same be sold, and proceeds 
thereof to the amount of the unpaid indebtedness of said Lloyd & 
Co., which is averred to be over $13,000, be paid complainants. 

(2) If said bonds hâve been sold or exchanged for other proper- 
ties, which are now traceable to the hands of said administrators, 
that a lien in like manner be adjudged thereon in favor of com- 
plainants, and same sold, proceeds applied, etc. 

(3) If the bonds or proceeds do not now form a part of said es- 
tate in said administrators' hands, complainants may be adjudged 
creditors of said estate, and their claim be herein established to 
amount found due. 

(4) That "said administrators be ordered to render and state 
under the direction of this court an account of ail their doings as 
sunh administrators touching the administration and management 
of said estate, as well as of ail creditors or other elaimants upon 
said estate." 
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The proof is not entirely, although mostly, in harmony witli 
thèse contended-for facts. It is proven that Ùoyd & Co.'s account 
with complainants shows over $13,000 due for merchandise by Uoyd 
& Co. purchased; that complainants refused to sell Lloyd & Ce. 
said merchandise on crédit unta said Brown wrote and delivered 
to them said letter or agreement, (above set ont in full,) and that 
said sales were made on the strength of said letter; that Brown 
never was a stockholder in the Lloyd Mercantile Company; that 
said Memphis bonds were never the property of said mercantile 
Company, but were the property of said Brown, and the same, to 
wit, $10,000 about October 26, 1889, and |5,000 about December 
11, 1889, were taken up and returned to said Brown, and without 
the knowledge of said complainants, but that at the time of their 
taking up an equal amount of money was paid into said Union 
iNational Bank, and the debt for whose payment they stood there- 
by paid off; that about December 25, 1889, Lloyd & Co. failed, 
and their property has ail been disposed of under judgments 
against them; that before said Brown's death he gave to his wife, 
respondent Anna L. Brown, said Memphis bonds, and same are 
now her property, in her own right. The évidence has also gone 
into other Unes, particularly the methods to secure and obtain 
payment of complainants' debt after failure of Lloyd & Co., and 
what is claimed worked a payment of said debt. 

The flrst point of défense we meet, which is made in the answer 
and vigorously urged on the trial, is that complainants, under 
the évidence, hâve no standing in equity in this case, and that what- 
ever remedy complainants hâve lies at law; that they hâve "a 
plain, adéquate, and complète remedy at law." There is little 
opportunity for dispute as to the doctrine prevailing in the fédéral 
courts on this point. Section 723 of the Eevised Statutes is in 
thèse words: "Suits in equity shall not be sustained in either of 
the courts of the United States in any case where a plain, adéquate 
and complète remedy may be had at law." The court is bound to 
enforce this demand in any case falling under it; and if counsel 
did not raise the point, in a case where the same applied, it ia 
the duty of the court, sua sponte, to take notice of the point, 
and act accordingly. Parker v. Woolen Co., 2 Black, 545; Lewis 
V. Cocks, 23 Wall. 466; Killian v. Ebbinghaus, 110 U. S. 574, 
4 Sup. et. Rep. 232. Insurance Co. v. Bailey, 13 Wall. 621, ap- 
plies with noticeable vigor the doctrine of this section. Bailey 
took ont two policies in the insurance company on his own life In 
the name of his wife. After his death, due proofs thereof, in ac- 
cordance with the terms of the policy, were presented to the 
company, who refused to pay the amount of the insurance therein 
expressed, on the ground that the policies were obtained by fraudu- 
lent représentations, etc., of material facts; and thereupon the 
company instituted this action in equity to enjoin the wife, the 
beneflciary, from assigning or disposing of the policies, and prayed 
for decree adjudging the policies void, and that she deliver the 
same up to be canceled, etc. The court below dismissed the bill. 
After quoting the sixteenth section of the judiciary act, — which 
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is now section 723 of the Eevised Statutes, — and citing a number 
of cases in which that section had corne under considération in 
the suprême court, tlie court thereupon announce as their déci- 
sion that: 

"Wherever a court of law In suoh a case [entorcement of a légal rlght] is 
compétent to take cognizance of a right, and lias power to prooeed to a 
judgment wMeh aflords a plaln, adéquate, and complète remedy witliout tlie 
aid of a court of equlty, tlie plalntlff must in gênerai proceed at law, because 
the défendant, under sucli circumstances, bas a right to a trial by jury;'* 
citing, among other cases, Insurance Oo. v. Delevan, 8 Palge, 422; Alexander 
V. Mulrhead, 2 Desaus, Eq. 162; Insurance Co. v. Standifleld, 5 Amer. Law 
Rot. 564. 

After a somewhat minute considération of the classes of cases 
wherein equity is given jurisdiction, the court, returning to the 
facts before them, flnd that — 

"By the death of the cestul que vie the obligation to pay, as expressed in the 
policies, became flxed and absolute, subject only to the condition to give no- 
tice and furnish proof. This condition complied witli, tiie obligation to pay 
certalnly became iixed by the terms of the policies, and the sums insured be- 
came a purely légal demand, and. If so, it is dlflicult to see wbat remedy, 
more perfeet and complète, the appellants can hâve than is afCorded them 
by their right to make défense at law, which eecures them a trial by jury. 
Where a party, if this theory of .the oontroversy is correct, bas a gôod dp- 
fense at law to a 'purely légal demand,' lie should be left to that means of 
défense, as he has no occasion to resort to a court of equlty for relief, unless 
he is prepared to allège and prore some spécial circumstances to show that 
he may suffer irréparable injury If he Is denied préventive remédies." 

To the same gênerai eflect, and largely on the same reasoning, 
Is the case of Insurance Co. t. Stanchfield, 1 Dill. 424. In that case 
a flre Insurance company, after loss of buildings therein described, 
brought suit to cancel the policy, on account of fraudulent repré- 
sentations, etc. 

" 'Chancery,' says Lord Bacon, "ia ordained to supply the law, not to sub- 
vert the law;' In other words, the parties must litlgate in the law courts, 
unless there are good and légal reasons for involilng the aid of equity. In 
the case before us no reason is set forth in the bUl showing that the Insurance 
company needs the aid of a court of equlty to relieve itself of liabllity on the 
policy, * * • If the facts averred In tâie blll are true, they oonstitute a 
complète défense to such an action, and nothlng is set forth showing that any 
obstacles stand In the way of making this défense at law. * * * If no hard- 
ship, no injustice, will resuit, and no reason appears for not leaving thèse 
parties to thedr rights and remédies at law, equlty wiU leave them there." 

Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. Eep. 249, illustrâtes 
with great distinctness how the fédéral courts apply section 723. 
Défendant contracted with plaintiffs to deliver at a date named a 
lot of cattle at a given price. Before the arrivai of the named date, 
by representing one Mosty as good, solvent, able to fiU the contract, 
etc., défendant succeeded in inducing plaintiffs to take, in lieu of 
the contract he had signed, an assignment without recourse on 
him of a contract he (défendant) had with Mosty to deliver cattle 
at the date and place named in the original contract. Thereupon 
plaintiff, relying on defendant's représentations, surrendered to de- 
fendant the original contract, and accepted from défendant his as- 
I signment of the Mosty contract. As a fact, as défendant at the time 
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well knew, Mosty was then insolvent, and naable to perform the 
contract. Plaiiitiffs now bring their bill in equity, to cancel the as- 
signment of the Mosty contract, to decree the origiral contract in 
force, and for recovery of $15,000 paid to défendant by plaintiff on 
the contract, and for recovery of $10,000 damages, etc. After quot- 
ing and briefly commenting on what is now section 723, Mr. Justice 
Gray, speaking for the court, says : 

"A suit In equity to enforce a légal right can be brought only when the 
court can give more complète and effectuai relief, In Wnd or degree, on the 
equity side tlian on the common-law side; as, for instance, by compelling a 
spécifie performance, or the removal of a doud on the tltle to real estate; or 
preventlng an injury for which damages are not recoverable at law, as In 
Watson V. Sutherland, 5 Wall. 74; or -wliere an agreement procured by fraud 
Is of a contlnxilng nature, and Its rescission wlll prerent a multiplicity of 
suits, as in Boyœ v. Grundy, 3 Pet 210; Ambler v. Choteau, 107 U. S. 586, 
1 Sup. Ot. Kep. 586; LltcMeld v. Ballou, 114 U. S. 190, 5 Sup. Ct Bep. 
820." 

More ezteoded quotations and further citations would seem un- 
necessary, but the same doctrine will be found applied in Hipp v. 
Babin, 19 How. 271; Grand Chute v. Winegar, 15 Wall. 376; Lewis 
V. Gocks, 23 Wall. 466; Koot v. KaUway Co., 105 U. S. 189; Killian t. 
Ebbinghaus, 110 U. S. 568, 4 Sup. Ct. Eep. 232; New York Guaranty 
& Indemnity Co. v. Memphis Water Co., 107 U, S. 205, 2 Sup. Ct. 
Eep. 279. 

Counsel for complainants, while not combating the gênerai 
doctrine announced in the cases cited, insist they do not apply in 
this case, because of the discovery sought herein. The basis of this 
discovery is thus stated in the bill: 

"your orators further show that the true condition and character of said 
estate, and whether sald Memphis bonds, or the proceeds thereof, either in 
money or other property, now form a part of sald estate, cannot be ascer- 
taUied without a discovery from said défendants, as hereinafter Indicated, 
and unless an accounting shaU be had under the direction of this com-t by 
sald administratOFB, touching the assets and property of said Talmadge B. 
Brown, which hâve come Into their hands as such administrators, and their 
dealings therewith." 

The answer flled herein to the bill will dispose of this matter 
if any doubt appear on the reading of the bUl. The discovery, 
and only discovery, as to said bonds, prayed, is as to whether 
the bonds are in the hands of said administrators as a part of the 
estate, and, if not, as to where they are, and what disposition has 
been made of them. There is no charge of fraud on part of décèdent 
Brown, except as to the retum from Union National Bank of the 
Memphis bonds to h'im, and the fact of the retum is admitted in 
the answer. As to that no discovery is necessary. Besides, the 
death of said Brown precludes further discovery as to that point. 

It cannot be seriously clalmed that the prayer for an accounting 
by respondents of ail their acts as administrators is in the nature of 
a discovery prayed. The înterrogatories attached to the bill are as 
to the whereabouts and condition of said Memphis bonds. The am- 
swer shows they were given by said Brown to his wife, who held 
them at the time of his death, and stUl owns them. In fact, if 
equity jurisdiction be made to dépend on discovery herein, that juris- 



28 FEDEBAL BEPORXEB, VOl. 58. 

diction csmnot be sustained. The progresa of courts under the later 
législation, Which has made parties in civil actions witnesses com- 
pétent in theîr own behalf and compulsory on bebalf of oppostag 
parties, bas greatly narrowed the field wberein tbe courts are dis- 
posed to sustain discovery as a legitimate basis for equity jurisdic- 
tion. Judge DUlon, in losurance Co. v. Stancbfleld, supra, speaking 
of this point, says: 

"Bills for discovery had their ori^n at a Urne when at law a party was not 
entitled to and could not obtain the évidence of hls adversary. [And he pro^ 
oeeds to cite the state statutes and fédéral statutes which make parties 
compétent witnesses In their own behalf or at the command of the opposite 
party.] The effect of this législation is to remove the grounds or reasons 
which originaUy exlsted for bills of discovery, and it may admit of doubt 
whether a bdli merely to obtaln discovery in aid of another action or dé- 
fense ought longer to be sustained; but this Is a point not now necessary 
to be determined. If the présent bill be treated as one for discovery and re- 
lief, and as one where the neeessity of obtaàning a discovery is the gi^ound 
of equity jurisdictlon, the discovery sought has failed, for the answer dénies 
ail the essential averments of the bill charging fraud, and, where this is the 
resuit, the bill must be dismissed." 

The suprême court of the United States, in Brown v. Swann, 10 
Pet. 497, had occasion to consider the same point. That case came 
to the suprême court on appeal from the District of Columbia, and 
brought under considération a statute of the state of Virginia. In 
speaking of this statute and its eiïect, the court say: 

"When the législature of the state of Virginia passed the statute it fixed 
the estent of the jurisdiction of a court of equity to compel a discovery 
under oath from an interested party in a suit eitlier at law or equity, and the 
rules which equity had prescribed to itself to enforce its jm'isdiction in this 
regard. It knew the distinction between a biU for such discovery and other 
biUs in chancery, which are also bills for discovery. One of the former is a, 
biU for the discovery of facts alleged to exist only on the knowledge of a 
person a party to a private transaction with the person seeking the dis- 
closure; In other words, it is a bill to diseover faots which cannot be proved 
according to the existing forms of procédure at law. The jurisdiction of a 
court of equity in this regard rests upon the disability of courts of common 
law to obtain or to compel such testimony to be given. It has no other 
foundation; and whenever a discovery of this lànd is sought in equity, if it 
shall appear that the same facts can be obtalned by the process of the courts 
of common law, it is an abuse of the powers of chancery to interfère. The 
courts of common law havlng full power to compel the attendance of vtlt- 
nesses, it foUows that the aid of equity can alone be wanted for a dis- 
covery in those cases where there is no witness, to prove what is sought 
from the conscience of an interested party. Courts of chancery hâve, then, 
establlshed rules for the exercise of this jurisdiction, to keep It wlthin its 
proper limits, and to prevent it from encroaching upon the jurisdiction of 
the courts of common law. The rule to be applled to a bill seeking for dis- 
covery from an interested party is that the complainant shall charge in his 
bUl that the facts are known to the défendant, and ought to be disclosed by 
him, and that the complainant is imable to prove thein by other testimony; 
and when the facts are desired to* asslst a court of law in the progress of a 
case, It should be afflrmatively stated In the biU that they are wanted for 
such purpose. • • * Unless such averments are required, it is obvious 
that the boimdaries between the chancery and common-Jaw courts would 
be broken down, and that chancellors would flnd themselves, imder bills 
for discovery from an interested party, engaged in the settlement of con- 
troversies by évidence aliunde, which the common-law courts could havQ 
procured, under process of subpoena, in delaying proceedings at law, by 
prêteuses that a discovery is wanted for the sake of justice, and In en^i 
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Jolnlng Judgments, upon Indeflnite allégations of the plalntiff havlng a 
knowledge of facts whlch gave to a défendant an equlty to be released, 
though the défendant might hâve availed himself of the évidence of third 
persons ta establish the same facts, in the progress of the cause, or of the 
poiwers of chancery to procure them, by a dlscovery to assist the court in de- 
cidlng it, which last case Is the case under considération. • • * Surely it 
Is not unreasonable that a complainant's biU, seeking discovery, for the 
want of ail other testimony, shoûld not be retained after the answer has 
denied the matter sought." 

In 119 U. S. 355, 7 Sup. Ct, Eep. 249, (Buzard v. Houston, supra,) 
the suprême court say of tlie case then before them: 

"It is enough to say that the case clearly falls within the statement of 
Chief Justice Marshall: 'But this njle cannot be abused by belng employed 
as a mère pretext for hringing causes, proper for a court of law, into a 
court of equlty. If the answer of défendant discloses nothing, and the 
plalntiff supports himself by évidence in hls own possession, unaided by the 
confessions of défendant, the establlshed rules limiting jurisdiction of courts 
require that he should be dismlssed from the court of chancery, and per- 
mitted to assert his rights in a court of law.' " 

The letter or agreement of Brown of September 21, 1889, is above 
copied. Cîomplainants' bill avers that thereby they "acquired an 
équitable lien in their favor upon said bonds, or the proceeds theçe- 
of, as a security for the payment of said indebtedness of Lloyd & Co. 
to your orators; and that, if said bonds hâve come in specie into the 
hands of the administrators, your orators are entitled by the decree 
of this court to hâve adjudged a lien in their favor for said indebted- 
ness, and to hâve said bonds sold, and proceeds thereof applied to 
payment of saîd indebtedness, and, if said bonds hâve been sold or 
otherwise disposed of , and proceeds invested in other property, your 
orators are entitled to hâve said lien adjudged on said other prop- 
erty or proceeds; and that, if said bonds or other property or pro- 
ceeds cannot be so traced, then said Brown in his lifetime was, and 
saîd administrators are novr, liable to your orators for the value of 
said bonds," etc. 

Let it be hère noticed that no équitable lien is claimed on said 
bonds because of any attempt by Brown, in this letter or agreement, 
to give a lien thereon, which, by reason of mistake or failure, was 
not perfected into a lien. No basis for equity jurisdiction is thus 
claimed. This letter was prei>ared by Mr. Mason, who was the 
"crédit man" of complainants, and Mr. Brown signed it as it was 
thus prepared. Whatever rights complainants may bave thereon 
are based on the phraseology of the letter. So that this inquiry 
as to this letter is narrowed down to cons'idering whether by this 
letter complainants acquired a lien on the bonds therein described. 
Upon the trial no such lien was claimed by counsel for complainants 
în the event that Mr. Brown deposited or paid in the value of the 
bonds in lieu of the bonds themselves. That is, it was conceded that 
by the very terms of the letter, Mr. Brown, if he so desired, could de- 
posit wîth the Union National Bank the value of the bonds, and take 
up the bonds, or he could pay into the partnership of Lloyd & Co. 
115,000, (the value of the bonds,) and then take up the bonds. There 
was therefore no contract lien on the bonds. Wherein, then, is this ac- 
tion, in this matter, other than an action for damages, because of Mr. 
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Brown's f allure to fulflll Ms agreement? He had agreed with c'om- 
plamants that lie woùld leave th.e bonds, or their value, în th.e Com- 
pany as long as the company was indebted to complainants, and as 
to any sucli indebtedness tkese bonds, or their value, should be "at 
the risk of the business" of Lloyd & Co. It is now claimed that he 
did not leave said bonds, or their value, as agrèed in said letter, and 
thereby the bonds, or their value, were not left, as to complainants, 
"at the risk of the business" of said company. In other words, that 
Brown violated his agreement, and that, because of Brown's f ailure 
to keep or fulflU his said agreement, complainants, who in their 
sales to Lloyd & Co. relied on such agreement, hâve been damaged. 
What îs such a statement but that of an action at law? And 
wherein does the bill aver other matters, giving to this court the 
right to déclare that by reason thereof respondents must submit to 
the court their défense, and shall be refused their demand that a 
jury shall pass thereon? 

In Buzard v. Houston, supra, the suprême court of the United 
States déclare with référence to a case wherein was the averment of 
fraud as a ground for action and prayer for cancellation of an as- 
signment, thus presenting a stronger case for equity than does 
the case at bar, ^age 350, 119 U. S., and page 252, 7 Sup. Ot. Bep. :) 

"In Newmaji y. May, 13 Prlce, 749, Chlef Baron Alexander said: 'It ia 
not in every case of fraud that relief is to be admlnlstered by a court of 
equity. In the case, for Instance, of a fraudulent warranty on the sale of a 
tiorse, or any fraud upon the sale of a chattel, uo one, I apprehend, ever 
thotight of flllng a blU in equity.' The présent biU States a case for which 
an action of deceit cotild be maintained at law, and would afCord fxill, 
adéquate, and complète remedy. • • ♦ if the exchange of the contracts 
was procured by fraud alleged, it would be no more binding upon the plain- 
tlfCs at law than in equity; and in an action for deceit the plaintiffs might 
treat the assignment as void, and, upon delivering up that contract to the 
défendant, recover fuU damages for the nonperformance of the original 
agi-eement. * * * A judgment for pecuniary damages would adjust and 
détermine ail rlghts of the parties, and is the only redress to which the 
plaintiffs, if they prove their allégations, are entltled. There is, therefore, 
no ground upon which the bill can be maintained." 

But counsel for complainant insist that equity has jurisdiction 
herein, because of the trustée relation, which respondentsi, as ad- 
ministrators of estate of said Brown, sustain to complainants, who 
are creditors of said estate; that is, that any creditor of an estate 
is such a cestui que trust (using substantially the language of 
counsel) as to hâve a right (if the citizenship be proper) to go into 
a fédéral court with a bill in equity to bave this estate, as to his 
claim, administered. The authorities cited by counsel do not ap- 
pear to sustain so broad a statement of the proposition. He cites 
Bank v. JoUy's Adm'r, 18 How. 503 ; Green's Adm'r v. Creighton, 23 
How. 106; Payne v. Hook, 7 Wall. 425; Lawrence v, Nelson, 143 U. 
S. 215, 12 Sup. et. Kep. 440. 

In Bank v. JoUy's Adm'r, supra, the actual controversy was as 
to whether a state law, limiting to the courts of the state the 
remédies in matters of decedents' estâtes, could bê applied to the 
fédéral courts, so as to prevent citizens of other states from litigat- 
ing as to such matters in the fédéral courts. The bill was dismissed 
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below. The suprême court, holding such state remédies did not 
apply in the "United States courts so as to prevent citlzens of other 
States from litigating such matters therein, sustain the jurisdiction 
of the fédéral courts. A judgment had been obtained in the United 
States court, and exécution thereon returned nulla bona. The bill 
averred assets in the hands of the administrators of greater amount 
than the judgment, and that said administrator was about to pay 
same to Jolly's heirs without paying plaintiff's said judgment. Thus 
this action was to prevent the funds alleged to be available to the 
judgment from being dispersed, and then for accounting and distri- 
bution so as to include payment of plaintiff's judgment; in other 
words, maladministration was au ingrédient of the bill. But plain- 
tiff had theretofore submitted his claim to a suit at law, and es- 
tablished it therein as a claim or judgment. 

Payne v. Hook, supra, also présents peculiar éléments of equity 
jurisdiction. In his statement of the case Justice Davis states: 

"This bill cliarged gross misoonduct on tiie part of the administrator,— that 
he made false settlements with the court of prol)ate, witliheld a true in- 
ventory of the property in his hands, used the money of the estate for his 
private gain, and obtained from eomplalnant by fraudnlent représentations a 
reoeipt in full of her sbare of the estate, on a payment less than sihe was en- 
titled to reeeive. The object of the bill is to obtain relief against the frauda- 
ient proceedings, and to compel a true accounting of administration, in order 
that the real conditton of the estate can be ascertalned and the complainant 
paid what justly belongs to her." 

If this statement does not contain sufflcient to give undoubted 
equity jurisdiction to the case,- the task would be difflcult to in- 
vent a case which would confer it. 

Lawrence v. Nelson, supra, did not présent the point now under 
considération. Nelson had established in the United States cir- 
cuit court in the state of Arkansas a claim against the estate 
whose administrator Lawrence was, and obtained an order for 
its payment by Lawrence out of the funds of the estate. The 
domîciliary administration was in the state of Hlinois. In fact, 
no administration had been taken in Arkansas; the adminis- 
trator, as such, entering his appearance in the Arkansas action. 
The administrator filed a pétition for rehearing, which was over- 
mled. Within a year thereafter he filed in said Arkansas court 
a bill of review and for reversai of the decree ordering payment, 
etc. This was dismissed by the court for want of equity. Subse- 
quently the administrator settled the estate in the Illinois pro- 
bate court, without paying plaintiff's said established claim. The 
présent bill charged the administrator with having falsely and 
fraudulently represented to said probate court that ail claims and 
debts against said estate were fuUy paid, and that the estate 
had, been distributed among the lawful heirs, and flnally settled, 
and Lawrence discharged as administrator, etc. The bill called 
for an accounting, etc., and, if assets were ail paid off, that the 
administrator be adjudged guilty of devastavit, and decreed to 
pay the claim, — ^a clear case of maladministration charged. 

The bill in Green's Adm'x v. Creighton, 23 How. 90, charges devas- 
tavit upon the administrator of an estate on whose bond Kendall's in- 
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testàte was surety; that the proper^robate court, on aa àccotmting 
by such administrator, found such administrator Indébted to the 
estate orer $60,000, ordered it paid over, and that suit be brought 
on his bond The bill further shows that said administrator and 
his said surety were dead, and the other sureties on the bond in- 
solyent, but titat said Kendall, as administratrix of said surety'a 
estate, has assets in her hands for administration, and seeks dis- 
covery of assets, accounting, and payment. The opinion concludes: 

"The remalnlng question to be consldered Is wliether the debt described 
In the bill entitles the plaîntiff to corne into a court of equity under the circum- 
stances. It is well settled that no one can proceed against the sureties on an 
administration bond at law who has not recovered a judgment against the 
administrator. But this rule is not founded upon the supposition that there 
is no breach of the b)nd until a judgment is actually obtained. The duty of 
the administrator arises to pay the debts when th^r existence is discovered, 
and the bond is forfv^ited when that duty is dlsregarded. The jurisdlction 
of a court of equity to enforce the bond arises from its jurisdlction over ad- 
ministrators, its dlspo&'.tion to prevent multiplicity of sults, amd its power 
to adapt Its deerees to the subsîtantial justice of the case. In thls case the 
origiaal debtor has dled insolvent. His surety has died Insolvent A portion 
of the assets belonging to the estate of the latter is In the hands of the siu'ety 
of thls administrator. A discovery of the nature and amount of the assets in 
hand, and thelr application to the payment of the debt, are required If 
they are subject to th» application." 

It thus appears ihat of the cases cited to sustain the bill on 
this i)oint not one ia on aU fours with it, and, indeed, we ând in 
each of them that the principles therein laid down do not sustain 
complainants' contention as to the présent bill haring standing in 
equity. The latest expression of the views of the suprême court 
of the United States is found in Kailroad Co. v. Gomila, 132 U. S. 
478, 10 Sup. et. Eep. 155, and it is believed such expression is in 
complète harmony with former décisions. In that case the rail- 
road company had recovered judgment in the United States cir- 
cuit court for the eastem district of Louisiana. After real and 
Personal estate had been advertised for sale under exécution issued 
on said judgment, and before sale, one of the judgment debtors 
died. A new sale was advertised, such debtor's représentatives 
having been made parties to the proceedings under the exécution. 
Before the day of the sale arrived, the public administrator moved 
the United States court for an order directing the marshal tû 
wfthdraw advertisement of sale, and to desist from making sale, 
etc., on the ground that the advertised assets should be adminis- 
tered with decedent's other assets in the probate court of that 
State, and also for delivery to him (public administrator) of said 
property for such administration. The motion was sustained by 
the court below. On appeal the suprême court are brought to a 
direct considération of certain features of the courts of the United 
States with référence to decedents' estâtes. The court déclare: 

"We do not question the gênerai doctrine laid down In Yonley v. Lavender, 
21 Wall. 276, to the efifect that the administration laws of a state are not 
merely rules of practlce for the courts, but laws limltlng the rlghts of par- 
ties, and will be observed by the fédéral courts in enforcement of indlvidual 
rights, and that those laws upon the death of a party wlthdraw the estate of 
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the deceased from the opération af ';he exécution làws of the srtatp, an*! place 
them in tlie hands of liis exécuter or admînistrator for the beneflt of his cred- 
itors and distrlbutees. But that doctrine only applies wliere the property has 
not been, previous to the death of the debtor, talien into eustody by the fédéral 
court upon its process, and thus specifically appropriated to the satisfaction of 
such judgment. In this case, had Gomila died before the property in ctues- 
tion had been seized upon procesa issued upon a judgment against him, the 
doctrine of the case cited mlght hâve been applicable. We do not recaU any 
case now where the fédéral courts hâve not paid respect to the principle that 
ail debts to be paid out of the dec-edent's estate are to be established in the court 
to whicli the law of his domicile has conflded the gênerai administration of 
estâtes; and that judgments against the deceased, unaccompanled by a sei- 
zure of property for their satisfaction, stand in the same position as other 
daims against his estate, and are to be paid in like manner. The jurisdlction 
of ohanoery to enforce the équitable rights of a nonresident creditor in the 
case of maladministration or nonadministration of the estate of a décèdent, 
stands upon a différent principle, (Payne v. Hook, 7 Wall. 425;) the rule pre- 
valling, as stated in Hyde v. Stone, 20 How. 170, that the jurisdiction of the 
courts of the United States over oontroversies between citlzens of différent 
Btates cannot be impaired by the laws of the state whlch prescribe the modes 
of redress in their courts, or vehieh regulate the distribution of their judicial 
power." 

In tke case at bar th.e showing is that Brown's estate is sol- 
vent, and no averment is made of fraud or maladministration or 
nonadministration or the like by the respondents as administrators 
theréof. Having arrived at the conclusion that the complain- 
ants hâve, with respect to the matters at issue in this case, a 
"plain, adéquate, and complète remedy at law," it follows that the 
insistance of respondents upon their right to submit thèse matters 
to the verdict of a jury cannot be denied, and therefore this action 
in equity cannot be sustained. The decree of dismissal will follow 
the précèdent in Buzard v. Houston, supra. The bill herein will 
be dismissed for want of jurisdiction, and at complainants' costs, 
but without préjudice to another action, at law. 



KEINACH V. ATLANTIC & G. W. B. OO. et aL 

(Circuit Court, S. D. Ohio. January, 1878.) 

Fbdbkal CotTBTS— Jurisdiction— Citizenship — Beneficiaht and Hostile 
Tbusteb. 

A suit to foreclose, brought by an alien railroad mortgage bondholder 
in his own right, is maintainable in a fédéral circuit court, although the 
trustée under the mortgage, who holds the légal title, Is a citizen of the 
same state with some of the défendants; such suit being in hostility to 
the trustée, who refuses to act, and who is made a party défendant. Un- 
der such circumstances, the court wiU not look behind the parties to the 
record. 

Same— Injunction— Sdits in State Coubts. 

A fédéral court has no power to enjoin a recelver In possession of a 
railroad imder appointment of a state court from Issuing receiver's cer- 
tificates, or to restrain the parties in the state court from carrying out an 
agreement sanctloned by that court. Eev. St. § 720. 

Judgment — CoIjLatbeal Attack — Jurisdictional and Quasi Jurisdic- 

TIONAL FaOTS. 

There is a clear distinction between those facts which involve the ju- 
risdiction of the court over the parties and the subject-matter, and those 
v.ôSF.no.l — 3 
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quasi Jurisaictlonal facts, wlthout allégation of whldh the court cannot 
be set in motion, and witiout proof of whicii a decree should not 
be pronounced. In tlie absence of the former tlie judgment of the court 
is void, and may be attacked in collatéral proceedlngs, while in respect to 
the latter it Is concluslve, and cannot be questioned except on review. 

4. Same— State and Fbdebal Cottkts. 

In a suit in a state court to foreclose a railroad mortgage, the trustées 
in a prier mortgage of a portion of the property filed a cross blll, claim- 
Ing priorlty. Thereupon a committee appointed for the purposes of a 
former litigation by holders of the bonds secured by such prior mortgage 
entered! into a contract xKWtponin'g payment thereof, subject to ap- 
proval of the court The nature of the oommittee's apiwintment was 
brought to the attention of the court, but it confirmed and proceeded to 
carry ont the oontract for extension. BM that, as the court had jurisdic- 
tion of the subject-matter and the parties, the question of the committee's 
authorlty was oniy quasi jurlsdiotional, and the conrt's décision thereof was 
concluslve, so that a fédéral court could not question the proceedlngs based 
thereon in a collatéral proceeding brought by a bondholder who was a 
party to the contract appointing the committee. Such bondholder's remedy 
was by appeal from the decree of the state court 

In Equity. On motion for an injnnction. Denied. 
Statement by BEOWN, District Judge. 

Thls was a bill to foreclose a mortgage made on the Ist day of October, 
1855, by the Atlantic & G-reat Western Kailroad Company, to Flagg and Sted- 
man, to secure the issue of $4,000,000 of bonds, payable 21 years from date, i. 
e. on the Ist day of October, 1876. About $2,500,000 of such bonds were al- 
leged to be outstanding. The complalnant, who is an alien, aUeges to own' 
$15,000 of the same. 

The défendants Schuchardt and Meyer were the successors of Flagg and 
Stedman as trustées under this mortgage, whlch was commonly known as the 
"Ohio Mortgage." 

The railroad company subsequently made a second mortgage to John E. 
Peim, trustée, to secure $18,485,000 of bonds to be Issued thereunder. On such 
second mortgage, foreclosure proceedlngs were instituted in the court of com- 
mon pleas for the county of Summit, in the state of Ohio, and under the decree 
entered therein in April, 1869, the mortgaged property was sold, subject, how- 
ever, to the lien of the flrst or Ohio mortgage. The complalnant allèges that 
the défendant Schuchardt and his then cotrustee, Flagg, filed in such fore- 
closure suit a cross biU or pétition praying, inter alla, that the road might be 
sold, and the proceeds used in paying the principal and interest of the bonds 
represented by them; that the court, however, refused so to adjudge. 

By the decree In the Penn foreclosure suit, it was, among other things, pro- 
vided, that any purchaser under the decree should purchase the property sub- 
ject to the lien of the sald Ohio mortgage, and to the rlghts of its trustées, 
and, as declared in sald decree, that tf default were made In the payment of 
the principal of the bonds secured by sald Ohio mortgage when the same be- 
came due, and such default should continue for 10 days thereafter, leave was 
thereby "given to the sald Flagg and Schuchardt, or their successors in sald 
trust, to apply to this court, or to one of the judges thereof in vacation, upon 
notice In wrlting to sald Ùpson and Penn, or their successors In their re- 
spective trust, • • » for an order directlng the clerk of this court to issue 
an order upon this judgment, and sell the sald premises, property, and fran- 
chises covered by said mortgage to sald Flagg and Stedman, * * * to- 
gether with the subsequently acquired property." Such decree also author- 
ized the court or judge to grant such order, and to direct an order of sale to 
Issue upon the praecipe of sald Flagg or Schuchardt, or their successors in 
trust, if it should be satlsfactorily proven that such default had been made 
and continued. 

On the institution of the Penn fpreclosure suit, a large body of the owners 
of the bonds imder the Ohio mortgage, who reslded in Europe, for the 
purpose of protecting their iuterests in said suit, and in order to reallze the 
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money due on thelr bonds, (which, the complalnant allèges, were then sup- 
posed to be due by reason of the nonpayment of Interest thereon,) associated 
themselves together, and constltuted the flrm of Wertheim & Gompertz and 
Frederick W. Oewel, ail bankers in Amsterdam, as their agents for the pur- 
pose of representing them in thé said suit, and of enforeing their rights under 
sald bonds. A copy of the agreement so entered Into was annexed to the bill, 

It provided, among other things, that the holders of the bonds should sur- 
render them to their said agents, and that they were to issue certlflcates there- 
for, and such bonds were to remain in the custody of the persons designated 
therein. 

The complalnant surrendered his bonds under said agreement, and received 
a certlflcate therefor. 

The decree in the Penn foreclosure suit, adjudglng that the principal of the 
Ohio mortgage had not become due, was claimed to hâve terminated the 
agreement, and the purposea for which it was entered into, although the 
owners of the bonds thereaftsr left the same in the custody of the said 
agents, who collected and remitted the interest thereon. 

The purchasers under the Penn decree subsequently became the Atlantic & 
Great Western RaUroad Company, and thereafter sald company made another 
mortgage to the défendants Taylor and Dunphy, as trustées, and Issued there- 
under a large number of bonds, amounting to upwards of $56,000,000. The 
company, shortly after the issuing of sald bonds, became flnancially embar- 
rassed; and thereupon, in 1874, the défendants Taylor and Dunphy com- 
menced a suit In the common pleas of Summit county for the foreclosure of 
such mortgage. In which Schuchardt and Meyer Interrened and flled a cross 
pétition. In such suit the défendant Devereux was appointed receiver, and 
an order was made permitting the receiver to issue receiver's certiflcates for 
the running and other expenses of the road, which, it was conceded In the 
bUl filed by Taylor and Dunphy, could not be paid from the earnings of the 
road. The order likewise provided that the receiver's certlflcates should take 
precedence of the lien created by the Ohlo mortgage, under which Meyer and 
Schuchardt were then the acting trustées. Complalnant allèges that Instead of 
proceeding to the foreclosure of the Ohio mortgage when the same became 
due, or exercising the right conferred on them by the decree in the Penn suit, 
Meyer and Schuchardt consented to the other défendants procuring an order 
from the court in Summit county conflrming an alleged contract for the ex- 
tension of the payment of the principal of the Ohio mortgage for three years 
from its maturity. Such contract purported to be entered into by Wertheim 
& G«mpertz and Oewel, claimhig to represent a majority of the Ohlo bondhold- 
ers, and a committee on the part of subséquent lieuors and of stockholders, 
the purport and result of which, it is claimed, would be to extend the tlme 
of payment of the principal due on the Ohio mortgage for three years; to 
permit the receiver, Devereux, during such three years, to remain In pos- 
session, and to create a prier Uen to such flrst mortgage by the continued 
issuance of receiver's certlflcates for money necessary to be borrowed to 
pay the interest on the Ohio mortgage during such additional three years. 
The défendants Taylor and Dunphy, as such trustées and plaintiffs, petltioned 
the Summit coimty court to confirm such contract, and the défendants Schuc- 
hardt and Meyer represented to the court that a large majority of bondholders 
under the Ohio mortgage approved such contemplated contract; that a minor- 
ity dld not approve; but that they thought the contract would be for the 
beneflt of the cestuis que trustent,— and submitted the entire matter to the 
considération of the court. It was not shown to the sald court that any of the 
bondholders had personally approved or ratlfled such contract, but its alleged 
ratification or approval consisted in Its exécution by Wertheim & Gompertz 
and Oewel, by an aUeged attomey. The only authorlty in the premises pos- 
sessed by Wertheim, Gompertz, and Oewel was derived from the agreement, 
which was called to the attention of the Summit county court. One Von Lan- 
gen appeared, and objected to sald extension of the mortgage, and called upon 
Meyer and Schuchardt to coUect the principal due on the mortgage, which they 
refused to do. 

The défendant Schuchardt, after the maturity of the mortgage, resigned his 
position as trustée by a letter of résignation addressed to the Atlantic & 
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Great Western Rallroad Company, and by It accepted. The complaînant 
averred that such alleged, résignation was nugatory, and conld not legally be 
effected In such manner, and that the défendant Schuchardt was stlll one ot 
the trustées under said mortgage. 

The coniplahiant allèges that other bondholders, similarly situated, applled 
to the Summit county court lor leave to Intervene, and to be heard In opposi- 
tion to the confirmation ot said alleged cohtract; that their right in that re- 
spect was opposed by ail the défendants, Including the défendant Meyer, 
clalmlng that the application for the confirmation of said alleged contract was 
purely ex parte, and that he (Meyer) represented ail the bondholders, and 
that they therefore had no rlght to intervene; that the court accepted such 
Tlew, and decllned to admit said dlssenting bondholders to such suit. Com- 
plaînant thereupon flled hls blll In thls court, and prayed: 

(i) That the mortgage mlght be foreclosed, the property sold, and the mon- 
eys ari^ing from the sale brought into court, to be distributed to the parties 
entitled thereto. 

(2) That durlng the pendency of thls suit the said Devereux, or some other 
fit and proper person, might b.e appolnted receiver of the property covered by 
the said mortgage. 

(3) i?iat the said Devereux mlght be restralned from Issulng any receiver's 
certiflcates, whlch should take precedence of the Uen of the said mortgage; 
that the said Meyer might be decreed to deliver to complaînant the said bonds 
80 deposited by hlm under the said agreement wlth the Amsterdam bankers; 
and that. In default of hls so dolng, complaînant mlght hâve the same relief 
upon the said certiflcate as If the said bonds represented thereby were pro- 
duced by the said Meyer. 

(4) That thls court might prohlblt the exécution of any agreement by any 
party défendant whereby the tlme of payment of the said mortgage, or of 
the bonds Issued thereunder, should be postponed, enlarged, or In any way 
prolonged. 

(5) That any such agreeijient, if executed, mlght be set aslde. and declared 
to be illégal and void. 

(6) That complaînant mlght hâve such other relief, or such further and dif- 
férent relief, as should be ji;st and équitable. 

Charles M. Da CSosta and Stanley Matthews, for complaînant. 
Mr. Adams, for défendant Meyer. 
R P. Kanney, for Taylor and Dunphy. 
Durbin Ward, for Devereux, receiver. 

Before SWING and BROWN, District Judges. 

BROWN, District Judge, (orally, after stating the fiacts.) Enter- 
taining, as we do, no serions doubts as to what our conclusion in 
this case ought to be, we bave determined to dispose of it whilt^ tlie 
facts are fresh in ooir minds, and while the counsel who argued the 
case are présent in court, although the limited time we bave had for 
the examination of authorities will prevent that extended review of 
the facts and the law of the case which its importance, and the 
ability with whîch it was argued, invite. 

1. The first défense made to this bill is that this court has no juris- 
diction, inasmuch as the trustée who holds the légal title to the bonds 
is a citizen of the same state as several of the défendants. It ap- 
pears, however, that the plaintiff, who is a bondholder under Mr. 
Meyer, trustée, is an alien,— a citizen of the republic of France; 
that the Atlantic & Great Western Railroad Company and Mr. 
Devereux, the receiver, are citizens of Ohio, though the latter is a 
ïesident of the northem district; that Schuchardt, Meyer, and 
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Dunphy are citizens of New York; and Taylor, a citizen of New 
Jersey. Under thèse circumstances, so far as the question of 
citizensMp is concerned, we think the court has full jurisdiction of 
the case. 

There is, undoubtedly, a class of cases which hold that, where 
an action is prosecuted by a merely nominal plaintiff, — a person 
who, by law or statute, is made a nécessary plaintiff, — the juris- 
diction of the court is to be determined by the real parties to the 
action ; but we believe this doctrine is confined to that class of cases 
of which Brown v. Strode, 5 Cranch, 303, is the earliest example. 
This was an action upon an executor's bond, given to justices of the 
peace, in conformity with a statute of Virginia. The object of thé 
suit was to recorer a debt due from the testator, in his lifetime, 
to a British subject, Tlie défendant being a citizen of Virginia, 
the court held it had jurisdiction of the case. 

A somewhat similar case was that of McNutt v. Bland, 2 How. 
10. This was an action on a bond given by a sherifif of a county in 
Mississippi to the governor of the state, and was prosecuted in the 
name of the governor for the use of citizens of New York. Upon 
demurrer it was held that the circuit court had jurisdiction. "In 
this case," saîd the court, "there is a coutroversy and suit between 
citizens of New York and Mississippi; there is neither between the 
governor and the défendants; as an instrument of the state 
law to afford a remedy agaihst the sheriff and his surettes, his name 
is on the bond, and to the suit upon it, but in no just view of the 
constitution or law can he be considered as a litigant party. * » * 
Where the real and only controversy is between citizens of différent 
States, or an alien and a citizen, and the plaintiff is, by some posi- 
tive law compelled to use the name of a public officer, who has not, 
or ever had, any interest in or control over it, the courts wUl not 
consider any others as parties to the suit than the persons between 
whom the litigation before them exists." 

The case of Ir^dne v. Lowry, 14 Pet. 293, draws clearly the dis- 
tinction between the cases where the court can, and where it can- 
not, take jurisdiction. This suit was brought upon a promissory 
note against the défendant, the maker of the note, who was a citizen 
of the state of New York, by the plaintiff, the payée of the note, who 
was a citizen of Pennsylvania, for the use and beneflt of a certain 
bank, part of the stockholders of which were also citizens of New 
York. The court observed: 

"Nothing then remalns but to ascertaln from the record, as certified, 
whether the bank Is the real plaintiff, for, if they are not, then, as Irvine 
Is admltted to be a citizen of Pennsylvania, and Lowry, of New York, the 
jurisdiction is undoubted. The paper upon which the suit is brought is not 
negotiable by the usage or custom of merchants. * * * The bank, there- 
lore, cannot sue In thelr own name, in virtue of the indorsement of Irvine 
in blanU, nor could they so sue It if it were speciaUy indorsed to them, be- 
cause the légal right of action would stIU remain in Irvine, though the 
équitable interest in the thing promised may hâve passed to the bank. 
* * * Standing as such to the bank, their rights are derivative through 
him, and as the indorsement passes only an equity the légal interest is in 
him. He is the real plaintiff in a court of law, in which the légal rights 
alone can be reeognized." 
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The court theç pfoceeds to draw the distinction between this and 
the case of Brown v< Strode, where the jurisdiction of the circuit 
court was sustaii^ed on the ground that, though the plaintiffs and 
défendants were citizens of the same state, the former were merely 
nominal parties, witbout any interest or responsihility, and made 
by the law of Virginia the mère instruments or conduits through 
whom the légal right of the real plaintiflf could be asserted. 

The case of Goal Cp. v. Blatchford, 11 Wall. 172, relied upon by the 
défendant, is no authority for the dismissal of this bill. This was 
a bill brought by trustées to foredose a mortgage upon the prop- 
erty of, a railroad and coal company. The défendant demurred to 
the bill on the ground that one of the plaintiffs and the défendant 
corporation being citizens of the same state, the court had not 
jurisdiction of the case. The demurrer was sustained upon the 
authority of Chappedelaine v. Dechnaux, 4 Granch, 307; Childress 
V. Emory, 8 Wheat 669, and Osbom t. Bank, 9 Wheat 738. To 
the same effect is the case of Knapp v. Eailroad Go., 20 Wall. 117. 
As the cause of action was vested in the plaintiff in this case as 
trustée under the mortgages, the court looked upon their citizen- 
ship in determining the question of jurisdiction, and not to the 
résidence of those persons who were beneficiaries in the subject- 
matter of the litigation. 

It does not, however, foUow that, where the cestui que trust is 
himself the complainant, the jurisdiction of the court will be 
ousted by the citlzenship of his trustée. In the case under con- 
sidération, the suit is brought by a single bondholder in his own 
right It is prosecuted, not under the trustées, but in hostility 
to them, and the trustées are made parties défendant. The plain- 
tiff does not claim under them, in any sensé, except that they hold 
the légal title, but he does as he may rightly do if a trustée bas 
died, or has betrayed or refused to exécute his trust, — prosecute the 
suit in his own name. Railroad Oo. t. Gowdrey, 11 Wall. 459 ; Alex- 
ander t. Eailroad Co., 3 DiU. 487. 

Although a deceased party may haye been a citizen of the same 
state with the défendant, his executor is regarded as the party 
to the record, and except in a case where the party is a merely 
nominal plaintiff for the use of the real plaintiff, and, perhaps we 
may add, a plaintiff made such by statute, we know of no case 
where the court wUl look behind the parties to the record. It fol- 
lows that this point is not well taken. 

2. The second and more serious défense is that this court has no 
jurisdiction on account of the pendency of a suit in the court of com- 
mon pleas of Summit county for the foreclosure of a subséquent 
mortgage, to which suit the trustées of this mortgage were made 
parties under the practice in this state, and in which certain dis- 
senting bondholders hâve petitioned to be heard. In this suit a 
receiver has been appointed, and is in possession of the road, and it 
is claimed that this court has no jurisdiction to interfère in any 
way with that receiver, or to enjoin him from contracting debts 
which that court has held he miglit contract; that the state court 
has full and complète jurisdiction and control over the entire sub- 
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ject-matter. and over the issues before it. In order to appreciate 
fuUy this claim, it will be necessary to rehearse to some extent the 
facts connected with the original mortgage now sought to be fore- 
closed. It was made in October, 1855, a few days after the organ- 
ization of the company, to Flagg and Stedman, trustées, who hâve 
been since superseded by Schuchardt and Meyer, of whom Schu- 
chardt has resigned liis trust, leasing Meyer sole trustée. About 
the same time, another mortgage was executed to one Penn for some 
$18,000,000. Default having been made by the railroad company 
upon the coupons annexed to the Penn mortgage, a bUl was filed in 
the court of common pleas of Summit county for the foreclosure of 
this mortgage, to which the trustée under the présent mortgage 
waa made a party, as was required by the practice in this state. 
He was then not only a proper, but a necessary, party to this suit 
He iiled his answer, and also a cross-bill setting up the prior rights 
of bondholders under the Ohio mortgage. On the institution of 
this foreclosure, however, a large body of the bondholders who are 
résidents of HoUand, for the purpose of protecting their interests, 
and in prder to realize the money due upon their bonds, which they 
then supposed was due, associated themselves together, and con- 
stituted a flrm of Amsterdam bankers their agents for the pur- 
pose of representing them in such suit, and of coUecting the amount 
due upon their bonds. A copy of this agreement, known as the 
"Amsterdam Contract," is made a part of the bill, and référence 
will be had to it hereafter. The plaintiff was a party to that agree- 
ment, — ^became such by depositing his bonds with those bankers, — 
and the agreement is so far binding upon him that he is estopped 
f pom taking any action inconsistent with the authority he had given 
them. The road was reorganized after having been sold on the 
Penn decree, October 3, 1871, subject to the Ohio mortgage, and a 
new mortgage was given, for $56,000,000, to Taylor and Dunphy, 
as trustées. Much comment has been made by counsel upon the 
enormous différence between the mortgages of eighteen and flfty- 
six million dollars. It should be remembered, however, that the 
road was reorganized, and Consolidated with other roads; that 
large expenses were incurred; and it is but natural that the mort- 
gage should hâve been increased. It seems to us a matter we hâve 
no right to look into, in any view of this case. The charge of fraud 
is fuUy depied by the answer, as we understand it; and, being so 
denied, the answer, for the purposes of this motion, must be taken 
as true. Suit was brought to foreclose the Taylor and Dunphy mort- 
gage in 1874 for nonpayment of the coupons, to which Meyer, sur- 
viving trustée of the Ohio first mortgage, was made a party. He 
flled his cross bUl, as had been doue by the trustées under this 
mortgage in the previous suit, and again set up his priority of lien. 
An agreement was thereupon entered into between the Amsterdam 
bankers, on the one part, representing the bonds under the Ohio 
first mortgage, and a committee of English bondholders under the 
second Penn mortgage, bearing date September 30, 1876, by which 
it was agreed the Dutch bondholders should be postponed in the 
payment of their mortgage for three years. At least the purpose 
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and resuit of it would be to extend the time of payment on tlieir 
part for three years. 

No question is made hère of the power of the English committee 
to make that contract on behalf of the bondholdefs under the sec- 
ond mortgage. The Dutch bankers assumed, undoubtedly, to sign 
it upoQ the faith of the power given to them by what is known as 
the "Amsterdam Agreement" between themselves and bondholders 
representing about nine-tenths of the entire amount of the bonds 
under the Ohio first mortgage. Whether the Amsterdam agreement 
did give this authority or not, is a question open to doubt. It was 
strenuously insisted upon the argument that it did not. The sub- 
stance of the agreement is as follows: After reciting "that, for a 
long time past, the coupons of thèse bonds are in default; that a 
number of holders of such defaulted coupons hâve handed the 
same to the déponent, Oewel, to enforce against the said company 
the rights that appertain to the holders of such coupons and bonds ; 
that, conséquent upon advices received from America, it becomes 
necessary, in order to enforce such rights, to hâve the bonds there 
for submission to the court, or to produce and use them in the légal 
proceedings that may arise," — it pro^ddes : 

"Art. 5. The déponent, Oewel, is authorizecl, by the surrender of the 
bonds, to enforce, in hls name, or in the name of the party he appoints in 
America, ail the rights and claims which the o-wuerehip of the surrendered 
bonds imply, and to institute ail suits and measures whlch he may deem 
necessary,: He Is likewise authorized to compromise about thèse rights, 
elalms, oi* the payment thereof. He is to intrust the proceedings, and the 
framing and the exécution of ail necessary measures, to such persons in New 
Yorli, and wherever else it may be necessary, as he may consider most fit." 

"Art. 7. The holder of a certificate cannot reclalm the bonds against 
whlch it was issued until the proceedings which Mr. Oewel shaU hâve in- 
stituted on the strength of Its delivery shall bave been concluded. 

"Art. 8. The moment the proceedings relerred to in the precedlng article 
shall be brought to an end, the holder of a certillcate will, on delivery of 
same, receive frorn Messrs. Wertheim and Gompertz and Oewel, joUitly, (after 
déduction of his proportionate share of the expenses,) ail that they may hâve 
on hand, as corresponding to the bond against which the certificate was 
issued." 

It is not unusual, in cases of railway mortgages, vs^here the 
bondholders are very numerous, to employ a committee to act for 
them. Indeed, it is obviously impossible that so large a num- 
ber of bondholders, residing so far distant from the subject-matter 
of litigation, should be able, personally, to superintend the collec- 
tion of the coupons, or the légal proceedings that may arise in con- 
nection with them. The prime object of this agreement was evi- 
dently to secure co-operation among the bondholders; to appoint 
an agent, who should see to the collection and enforcement of thèse 
bonds, and the foreclosure of this mortgage. It is claimed that, 
while this agreement did give the Amsterdam bankers au- 
thority to transact their business connected with the suit then 
pending, after the termination of that suit the agreement became 
functus ofiftcio; that thèse parties ceased to be the agents of the 
bondholders in any further litigation; that they had no right, in 
the suit of 1874, brought some five years after the first one, to com- 
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promise in any way the rights o£ the bondholders; that their action 
in signing the Dutch-English agreement for the extension was 
Tiltra vires; that it gare no right to the trustées or the court to 
approve it; and that the decree of the court was itself ultra vires 
and void. Though it does not become necessary to décide that 
question, we are inclined to the opinion that considering the gên- 
erai scope and purpose of this contract, and the object for which 
thèse bonds were placed in the hands of thèse bankers, their au- 
thority continued until the bonds were coUected; at least, in the 
absence of any redelivery of the bonds to the bondholders, or of 
any attempt on their part to reclaim or to put an end to their 
contract. As a matter of fact, the bonds were intrusted to them, 
and were sent to America, and placed in the hands of American 
counsel. They were, after the termination of the suit, returned to 
the Amsterdam bankers. but bave never been returned to the bond- 
holders themselves. The bankers continued to collect the cou- 
pons, and to see that the interests of the bondholders were pro- 
tected. They acquired, as it is claimed, by large expenditures 
made by them, an interest themselves in the exécution of this 
trust; and, if they did not continue to hold the bonds under this 
contract, it is not easy to see under what contract they did hold 
them. Clearly, they held them for the beneflt of the bondholders. 
They were continuing to collect the coupons, and pay the inter- 
est over to the owners, and, so far as it appears, no dissent had 
been expressed to their continuing to hold them; and, the main 
object of the contract being to appoint an agent for the collec- 
tion of the bonds, it would seem as though the authority of thèse 
parties continued until the bonds were actually coUected. If the 
mortgage securing thèse bonds was foreclosed by the decree pro- 
nounced in the Penn suit in 1869, then there is no mortgage to 
foreclose hère. It is already merged in the Penn decree. If that 
mortgage was not, however, merged in that decree, then, at least. 
it is an open question whether the second suit and the cross bill 
of Schuchardt and Meyer is not a continuance of the original pro- 
ceedings, although filed in the suit for the foreclosure of another, 
namely, the Taylor and Dunphy mortgage. While it may not be, 
perhaps, the same suit, or a continuance of the same suit, still it 
is a continuation of the proceedings originaUy instituted to enforce 
payment of this mortgage. And, if it were our duty to détermine 
what construction we should give to this contract, we should hesi- 
tate very long before saying that the Dutch bankers were not 
authorized by it to exécute this Dutch-English contract, extending 
the time for payment. They undoubtedly assumed to make this 
contract upon the faith of the Amsterdam agreement, which was 
called to the attention of the court. The contract itself was laid 
before the trustées, the légal holders of the mortgage, who ap- 
proved it. It was also made subject to the approval of the court, 
which did in fact eonflrm it. 

We hâve very serions doubts as to the power of thèse trustées, 
as against dissenting bondholders, to waive their right to an iiu- 
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médiate ffaireclosure, and to grant an extension of three years, 
and we conôider it at least open to question whetlier the suprême 
court, upon writ of errer, would not hold that sucli action im- 
paired the obligation of the original mortgage. We do not deem 
it necessary, however, to pass upon this question. There is no 
dissenting boridholder before this court. The only party hère is 
one who claims to hold certiflcates from Wertheim & Gompertz, 
and is bound by their agreement, if they had power to bind any 
one. Whether this Amsterdam contract gave to them the power 
claimed, — tb sign the Dutch-English contract, — and the trustées 
the right to approve it, and the court to carry it out by authoriz- 
ing the receiver to contract debts for the current expenses of the 
road, and to issue certiflcates therefor, which should take preced- 
ence of the Ohio mortgage, was a matter before the state court. 
It had full jurisdiction of the subject-matter, namely, the prop- 
erty in controversy. Ail parties to the case — not only those to 
the original bill, but the trustées under the flrst mortgage, who 
flled their cross bill — ^were before that court, which had full and 
complète jurisdiction of the case; and, having such jurisdiction, 
we hold that Its action is binding. 

The court having decided thèse questions, and having inferen- 
tially, if not directly, held that the Amsterdam agreement did 
authorize the Dutch bankers to sign the Dutch-English contract, 
and the trustées to approve it, we feel quite clear that we are 
concluded, so far as this case is concerned, by that decree. Mr. 
Von Langen, who represented the dissenting bondholders, appeared 
in the state court, and asked to be made a party to the proceed- 
ing. The court refused it. We hâve no right to criticise this 
refusai. His remedy is by invoking the action of a superior court. 
It was certainly not a matter of discrétion to refuse him an ap- 
pearance, and it must, in some way, be reviewable by the su- 
prême court of this state, by writ of error, appeal, or mandamus. 
If Mr. Beinach, the plaintiff in this suit, had applied to that court, 
and been refused a hearing, we should hâve felt concluded by its 
decree. We cannot review the action of the state court in that 
particular. Notwithstanding the Summit county court may not, 
as it is claimed by counsel for the plaintifî, hâve had jurisdiction 
to enforce this contract, stiU the court itself determined that it 
had jurisdiction, and we understand the rule to be that, where 
there is jurisdiction of the parties and of the subject-matter, the 
court may then pass upon its own jurisdiction, and its judgment 
upon that point is flnal and absolute. 

There is a clear distinction between those facts which involve the 
jurisdiction of the court over the parties and the subject-matter and 
those quasi jurisdictional facts without allégation of which the court 
cannot be set in motion, and without proof of which a decree should 
not be pronounced. The judgment of a court having no jurisdiction 
of the subject-matter or the parties is nuU and void, and may be im- 
peached in collatéral proceedings, and the record of the court 
showing such jurisdiction may be contradicted by paroi évidence. 
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Galpin v. Page, 18 Wall. 350; Starbuck v. Murray, 5 Wend. 148; 
Williainson v. Berry, 8 How. 495; Thompson v. Whitman, 18 Wall, 
457 ; Knowles v. Gasligkt & Coke Oo., 19 Wall. 58. 

But there are certain facts termed "quasi jurlsdictional" -wliicli 
must be alleged and proved, but, wben so iroved, are res adjudicata 
and binding in collatéral proceedings. Such, for example, as that, 
in a pétition for letters of administration, the décèdent left 
no will; in informations in rem under the revenue laws, that the 
property has been seized by the coUector; and, in proceedings to sell 
real estate for the payment of debts, that the deceased left no 
sufflcîent personalty. Exampleg of thèse litigations, and of the 
conclusiTe character of the judgments rendered under them, are 
found în the folio wing cases: Hudson v. Guestier, 6 Cranch. 281; 
Thompson v. Tohnie, 2 Pet 157; Ex parte Watkins, 3 Pet. 193; 
Grignon's Lessee v. Astor, 2 How. 319; U. S. t. Arredondo, 6 Pet. 
709; Grifflth v. Bogert, 18 How. 158; Beauregard v. New Orléans, 
Id. 497; Florentine v. Barton, 2 Wall. 210; Coanstock v. Crawford, 
3 Wall. 396; Segee v. Thomas, 3 Blatchf. 11; Sheldon v. Wright, 5 N, 
Y. 497; Dyckman v. Mayor, Id. 434; Jackson v. Crawfords, 12 Wend. 
533; Jackson v. Kobinson, 4 Wend. 436; Wright v. Douglass, 10 Barb. 
97; Pisher v. Baseett, 9 Leigh, 119, 131. 

So, in proceedings in involuntary bankruptcy, the allégation with 
regard to the debt of the petîtioning créditer is treated as juris- 
dictional, and the judgment of the district court is binding, in an 
action by the assignée. Michaels v. Post, 21 Wall. 398; Betts v. 
Bagley, 12 Pick. 572. 

Even if the détermination of the court with regard to the power 
given to the Amsterdam bankers to sign the Dutch-English con- 
tract involved a jurîsdictional question, which we are by no means 
disposed to concède, it was clearly of that character which cannot 
be reviewed hère in a collatéral proceeding. Its error in that regard 
could not be made the foundation of a suit hère. 

We are aslied, in this case, not only to foreclose a mortgage which 
is in process of foreclosure in the state court, but to appoint a re- 
ceiver of the property covered by the mortgage, without power to 
deliyer Mm possession, possession haring been already obtained 
by a receiver of the state court. The decree of the state court, post- 
poning a sale, may at any time be reversed and a sale of the prop- 
erty ordered under the flrst mortgage. Of what avail, then, would 
It be for us to decree a sale of the same property? Ought this court 
to go through the idle form of a sale, without the porter to deliver 
possession to the purchaser? 

We are also asked to restrain the receiver of the state court from 
issuing certiâcates in obédience to the power given by that court; 
to prohibit the exécution of an agreement made by a party de- 
fendant in a state court, which has already been executed and 
carried into eflect by that court; and to set aside sudh agreement, 
if already made, as illégal and void. 

By the Revised Statutes, (section 720,) we are prohibited from 
granting injunctions to stay proceedings in any court of a state, 
except in cases where such injunct'ion may be authorized by any 
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law rélating to proceedings in banikrtiptcj. We see no reason why 
this section is not fully applicable hère. It is held to extend, not 
only to the offlcers of the state court, but to tlie parties litigant there. 
So far as we know, the décisions hâve been uniform that the fédéral 
and state courts are so far independent of each other that injunc- 
tions will not be granted by eîther against the oJflcers or the parties 
litigant in the other, staying proceedings in such courts. Diggs v. 
Wolcott, 4 Cranch, 179; Peck v. Jenness, 7 How. 612. In this case 
it is said, (pages 624, 625:) 

"It Is a doctrine of law too long established to require a citation o£ author- 
Ities that, where a court lias Jurisdiotion, it bas a rlght to décide every ques- 
tion which occurs in tàe cause; and, whether Its décision be correct or other- 
■wlse, its judgment, till reversed, is regarded as binding in every other court; 
and that where the jurisdictlon of a court, and the right of a plalntM to 
prosecute hls suit in it, hâve once attached, that rlght cannot be arrested or 
taken away by proceedings In another court. * * * The fact, therefore, 
that an injunetion issues only to the parties before the court, and not to the 
court, is no évasion of the difQcultles that are 1;he necessary resuit of an 
attempt to esierclse that power over a party who is a litigant in another and 
independent forum." 

Eiggs V. Johnson Co., 6 WalL 166: 

"Circuit courts and state courts act separately, and independently of each 
other; and, In their respective sphères of action, the process Issuéd by the one 
Is as far beyond the reach of the other as if the Une of division between 
them was traced by landmarks and monuments visible to the eye." 

IL S. V. Oouncil of Keokuk, 6 Wall. 514; Duncan v. Darst, 1 How. 
301; McKim y. Voorhies, 7 Cranch, 279; Watson t. Jones, 13 Wall. 
719; City Bank v. Skelton, 2 Blatchf. 14, 28; Memphis City v. Dean, 
8 Wall. 64; Mallett v. Dexter, 1 Curt. 178; Parsons t. Lyman, 5 
Blatchf. 170; Peale v. Phipps, 14 How. 368; Bell v. Trust Co., 1 Biss. 
260, and casés page 274; Union Trust Co. v. Eockford, etc., É. Co., 6 
Biss. 197. 

It is also a doctrine too familiar for extended comment that prop- 
erty in the possession of a court acting under one jurisdiction can- 
not be wrested from it by an oflQcer acting under another jurisdic- 
tion. Taylor v. Carryl, 20 How. 583; Freeman v. Howe, 24 How. 
450; Buck v. Colbath, 3 Wall. 334; Keating v. Spink, 3 Ohio St. 105. 

The rîghts of the parties in this suit are protected in a state court. 
Whether fully protected or not is not for us to détermine. We can- 
not say hère that the action of the state court in confirming an 
âgreement for the extension of the first mortgage has been in- 
judicious. There are many reasons for saying it has been a judi- 
cious action. Great diflficulties are suggested in the way of an im- 
médiate foreclosure under the first mortgage, which covers, it seems. 
only a part of the road, and a fraction of .,347-388 of the lease of 
a branch line represented to be the most valuable feature of the 
organization. To say that the rights of this complainant are not 
fully protected in the state court; to pronounce that there is col- 
lusion and fraud there; and to demand of us, virtually, to stop the 
progress of this suit, and to sweep the subject-matter of the litiga- 
tion and the contentions of thèse parties within the jurisdiction of 
this court, — ^is requiring of us more, we believe, than has ever been 
granted in any court of the United States. 
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We cannot better conclude this opinion than by tbe following 
quotation from tbe décision of Mr' Justice Bradley in Haines v. 
Carpenter, 91 U. S. 254: 

"A mère statement of the bill is sufllclent to show it cannot be sustained. 
* * * In tlie flrst place, the great object of the suit is to enjoin and stop 
Utigation in the state courts, and to bring ail the litigated questions before 
the circuit court. This is one of the things which the fédéral courts are ex- 
pressly prohibited from dolng. By the act of March 2, 1793, It was declared 
that a writ of Injunction shall net be granted to stay proceedings In a state 
court. * * • This objection, alone, is sufflcient ground for sustalning the 
demurrer to the bill. * * • The state courts hâve full and ample juris- 
dlction of the cases, and no sufflcient reason appears for interfering with 
thelr proceedings." 

See, also, Wilmer v. Railroad Co., 2 Woods, 409. 
The motion for an injunction must be denied. 



RISK V. KANSAS TRUST & BANKING CO, 

(Circuit Court, D. Kansas. June 29, 1893.) 

KacEivBKS— RiGHTs OF Sbcubbd Creditors. 

The appolntment of a receîver of an Insolvent corporation on the bill 
of an unsecured créditer does not deprive secured creditors or thelr trus- 
tées of the right to possess, control, and enforce their securlties, and, if 
the receiver has corne into possession thereof, the court will requlre hlm 
to deliver them up. 

In Equity. 

In tbe matter of the application of Mr. A. G. Otis, a debenture 
bond holder, for the deliveçy of the mortgages securing bis bonds 
by the receiver to a trustée for his beneflt. Application granted. 

H. M. Jackson, for petitioner. 
David Martin, for receiver. 

SAINBOEN, Circuit Judge. On March 13, 1893, the complainant 
in this action obtained a judgment at law against the défendant 
in this court for about |9,000. This judgment was based on an 
unsecured debj; of the défendant, and the complainant had no bene- 
licial interest in the debenture bonds hereafter mentioned that were 
issued by the défendant, or in the collaterals pledged for their 
payment. On the same day, upon motion of complainant, without 
notice to the secured creditors, and with the consent of the défend- 
ant, a receiver of the property of the défendant was appointed. 
Prior to the commencement of thèse proceedings the défendant had 
issued a séries of debenture bonds called "Séries A," in the follow- 
ing f orm : 

"The Kansas Trust and Banking Company of Atchison, Kansas, for value 
recelved, is Indebted unto the registered holder hereof if registered, other- 

wise to , In the sum of dollars, which shaU be due on the 

day of , 18—. This bond draws interest at the rate of per cent. 

per ânnum, payable semlannually, according to the interest coupons hereto 
attached. * * * This bond Is secured by mortgages on real estate de- 
jposited with the First National Banlc of Atchison, Kansas, In trust, In ac- 
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cordançe wlth the certlflcate o( sald bank hereto attached, and wlthout 
which cerUfleate this bond Is not valid. 

[Signed] "The Kansas Trust and Banking Company." 

The certificate indorsed on the said debenture bonds was in the 
following form: 

"I, , président or cashler of the First National Bankof Atchison, 

Kansas, hereby certlfy that as securlty for the due payment of the debenture 
bond of the Kansas Trust and Banking Company of Atchison, Kansas, 
hereto attached, there are deposlted In this bank mortgages on real estate 
equal In amount to the amount of said bond. Sald mortgages are not to be 
removed from the custody of the bank until the said bond is paid, and évi- 
dence of such payment Is fumlshed to said banlt, except on the condition 
that the said the Kansas Trust and Banking Company sliall deposit in place 
thereof other mortgages equal in amount to those, or cash, at the option of 
the Kansas Trust and Banking Company." 

This certificate was signed by the président or cashier of the 
bank. The face value of thèse outstanding bonds is |18,000, and 
they are ail owned by Mr. A. Q. Otis. They were secured by real- 
estate mortgages and their accompanying bonds or notes, which 
had been made by third parties, and deposited with the bank as 
securlty for thèse bonds, under the contracts abore set forth. Un- 
der an order of this court, thèse coUaterals, which amount upon 
their face to about $18,000, but wliich are insuflficient in value to 
pay thèse debenture bonds, were delivered to the receiver of the 
defendant's property pending an application of Mr. Otis for an or- 
der for their delivery to him, or to a trustée or receiver for his 
beneflt. That application is now to be disposed of. 

The application must be granted. The receiver in this case 
represents the insolvent debtor and its unsecured creditors. He 
bas no higher right to thèse coUaterals than the debtor had. He 
is the receiver of the property of the insolvent debtor. He is not 
the receiver of the property of the secured creditors of that debtoo'. 
The contract of the debtor was that thèse mortgages should not be 
removed from the custody of the bank until the bonds were paid, 
except as other mortgages, equal in amount, were deposited in 
their place. The debtor bas not paid, and cannot pay, the bonds. 
The coUaterals are of less value than the amount of the debt they 
are pledged to secure. Mr. Otis owns that entir^ debt, and is 
in reality the only person beneficiaUy interested in the notes and 
mortgages pledged to secure it. The only right the défendant or 
its receiver has hère is the right to redeem thèse coUaterals by pay- 
ing the bonds, and that is a right without value. 

The appointment of a receiver of an insolvent corporation on the 
bill of an unsecured creditor does not avoid its contracts with se- 
cured creditors, or deprive them or their trustées of the right to 
possess, control, and enforce their securities. High, Bec. § 359; In 
re Dissolution of Home Provident Safety Fund Ass'n, (N. Y. App.) 
29 N. E. Eep. 323. When the receiver pays the bonds he will be 
entitled to the possession of the coUaterals, but untU that time the 
creditor to whom they belong, or a trustée for his beneflt, is en- 
titled to their possession, and is entitled to enforce their collection 
in the interest of the creditor for whose beneflt they were pledged. 
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I "will appoint a trustée, to wlioiii the receiTer may deliver thèse 
bonds, and who may proceed to collect them, to pay the debenture 
bonds from their proceeds, to report his acts to tMs court, and to 
pay over any surplus remaining af ter paying the bonds, if any there 
should be, to the receiyer of the defendant's property. 



STREET V. MARYLAND CENT. RY. CO. et aL 

(Circuit Court, D. Maryland. September 25, 1893.) 

Receivbrs— Appointment and Rbmoval. 

Whlle the suggestions and recommendations of persons wlio substan- 
tlally own property about to be intrusted to a receiver are of great welght 
wlth the court in making an appointment, yet the court will not remove a 
ralkoad receiver, who^e management has been able, eflOlcient, and impar- 
tial, at the request of the controUing stockholder and his associâtes, when 
the litlgatlon Is not for the purpose of foreclosing a mortgage, but Is in- 
stituted by a minorlty stocliholder on the ground that the bonded indebt- 
edness and the Issues of stock are belng vastly increased without any 
corresponding Increase of assets, and malnly for the beneût of the con- 
troUing stockholder. 

In Equity. Suit brought by Joseph M. Street against the Mary- 
land Central Eailway Company, the Baltimore & Léhigh Eailroad 
Company, the Baltimore Forwarding & Eailroad Company, the Mer- 
cantile Trast Company of Baltimore, trustée, and John H. Miller, 
Moses H. Houseman, and William Gilmor. Heard on motion to 
remove a receiver. Denied. 

Stephenson A. Williams, for complainant. 

John P. Poe, E. E. Boarman, N. P. Bond, D. 6. Mcintosh, and E. M, 
Venable, for respondents. 

Before BOND, Circuit Judge, and MOEEIS, District Judge. 

BOND, Circuit Judge. The motion before us is the application 
of the Baltimore & Lehîgh EaUroad Company and John Henry 
MiUer and Moses H. Houseman for the removal of William H. 
Bosley from the receivership of the Baltimore & Lehigh Eailroad 
Company and the Baltimore Forwarding & Eailroad Company, to 
which position he was appoiuted in this case by the circuit court 
for Hartford county on 17th May, 1893. The grounds for removal 
of thîs receiver stated in the pétition of MUler, Gilmor, and House- 
man are (1) that Bosley was improperly appointed; (2) that his 
appointment was the resuit of an unlawful conspiracy between the 
complainant, Street, Crumpton, and Kennefeck; (3) that he has 
appointed Crumpton gênerai manager of the railroad, although 
aware that Crumpton ia incompétent; (4 and 5) that he desires to 
promote certain railroad schemes not in the interest of the Balti- 
more & Lehigh Eailroad Company, and has unfairly reported the 
condition of its property; (6) that he has not sufficient expérience 
to enable him to conduct and manage the property. 

The pétition of the Baltimore & Lehigh Eailroad Company states 
Bubstantially the same reasons, and also aska for Bosley's removal 
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npon the additional gronnd that as the court of common pleaa 
for York county, Pa., lias appointed a différent person, Mr. Taylor, 
as receiver to operate that portion of tàe railroad which. is in 
Pennsylvania, the evils of a divided management and the want of 
co-operation is disastrous in its residts. 

Pétitions hâve also heen flled by holders of the flrs.t and of the 
geneml mortgage bonds of the Maryland Central Eailway, by hold- 
ers of the bonds of the York & Peach Bottom Kailroad Company, 
ail uniting in asking that the whole railroad may be broaight under 
the control of one receiTcr. 

In considering the matters brought before us by thèse pétitions, 
it is but right to say that, however the appointment of Mr. Bosley 
may hâve been brought about, there is no testimony which leads us 
to believe that he was a party to any combination of persons in. 
any alleged scheme to force thè railroad into. liquidation for ulterior 
ends. He dœs not appear to hâve done more than agrée to ac- 
cept the ifeceiTership, if appointed. He does not appear to bave 
had any préviens connection with the property or with the parties. 
As to hls performance of the duties of the receiversMp during the 
four months since his appointment, he appears to hâve acted with 
energy, abUity, and good judgment. He bas had previous expérience 
in like positions, and has the confidence which expérience gives in 
meeting the difliculties in running a railroad insufflciently equipped^ 
in need of repairs, embarrassed by litigajtion, and pressed by credit- 
ors. Nothing has been made to appear against Mm showîng par- 
tiality or favoritism, or a disposition to lend himself to any sinister 
proceedings of any litigant. His apjwintment of Crumpton has been 
criticised, Crumpton being one of those who assisted in getting up 
the case in which the receiver was appointed, but Crumpton had 
been gênerai manager of the railroad from July, 1891, to April, 1893, 
and was second vice président of the forwarding and railroad Com- 
pany at the time of Bosley's appointment, so that up to that time 
he had the confidence of those who now object to him, and was 
kept in office by them. Mr. Bosley's business qualifications, h'ia 
freedom from connection with any previous transactions of the de- 
fendants, the knowledge of the affairs of the défendant corporations 
which he has acquired in the four months since his appointment, 
make it, in our opinion, désirable that he should be retained. 

It is true that the suggestions and recommendations of those who 
substantially own the property intrusted to a receiver should 
weigh with the court in selecttag one. In this connection, however, 
it is proper to consider the nature of this proceed'ing and the charges 
of the Mil of Complaint. This is not the case of the appointment 
of a receiver merely to préserve and keep going a railroad pending 
the obtaining of a decree for sale. It is the complaint of a stock- 
holder who charges that the value of his shares of the corporate 
property bave been diminished by the impropcr appropriations of the 
funds of the corporation by those who hâve had control of it. It ia 
chargea that large amounts of its bonds issued by the défendants 
bave been unlawfuUy diverted to private uses, and, although issued, 
are not in the hands of innocent holders, and that the corporate 
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stock has been enormously increased soldy for the profit of thèse 
same persons or one of them. 

The facts chargea are in substance thèse: That the Maryland 
Central Railway Company was organized In 1888 with 4,000 shares 
of stock, of the par value of $400,000, and subject to a mortgage of 
$850,000; that it has no property now which it did not hâve then, 
except the stock which it holds of the York & Peach Bottom Eail- 
road, which is a narrow-gauge railroad, 40 miles in length, subject to 
a mortgage of $250,000; that since 1888 the Maryland Central Rail- 
way Company has been organized as the Baltimore & Lehigh Eail- 
road Company, wîth a capital stock of 30,000 shares, of the par value 
of $3,000,000, of which the défendant Miller holds over 23,000 shares; 
that the original mortgage of $850,000 has not been reduced, and 
there has been put upon the property an additional mortgage under 
which $3,500,000 of bonds may be issued, of which $900,000 hâve 
been actuaUy issued, nearly ail of which hâve been given to the de- 
fendant Miller; that thèse bonds were voted to Miller for certain 
purposes, not one of which he has accomplished, except that he has 
obtained the stock of the York & Peach Bottom Eailroad at a cost 
in money of about $150,000; that for thîs great increase in bond 
indebtedness there is no increase of assets, but there is a considéra- 
ble floating debt and great flnancial embarrassment, and that the 
railroad and equipment hâve deteriorated; that during ail this time 
MiUer has held a large majority of the stock, which has enabled him 
to appoint and control the directors; and that he holds nearly ail 
the stock of the forwarding company, to which the road has been 
leased. 

The facts alleged can hardly be said to hâve been denied by the 
answers of the défendants, although they deny ail imputation of 
fraud, and they deny the right of complainants to demand an in- 
vestigation. Under such circumstances, as it is the legality and 
bona fides of the transactions by which $900,000 of the gênerai 
mortgage bonds hâve been issued to Miller, and as ît is his manage- 
ment of the corporate finances and property, which is to be inquired 
into, it is obvions that it may be no objection to a receiver, other- 
wise unobjectionable and compétent, that he is not acceptable to 
the défendant Miller, and those who hâve been with htm in Ms 
management, and it is apparent that the holders of gênerai mortgage 
bonds obtained through Miller may not be unbiased in their attitude 
towards the invesitigation. But the holders of the $850,000 flrst 
mortgage bonds issued by the Maryland Central Railroad Company, 
which are conceded to be a flrst lien, hâve an undisputed and vital 
interest in the property not aiïected by any charges in the bUl, and 
their recommendations are entitled to weight From représenta- 
tions on their behalf, it appears that they do not object to Mr. Bosley, 
except so far as the hostility of others to him may prevent the whole 
road from being brought' under one receivership and operated under 
one management. If the whole road were wlthin our exclusive juris- 
diction, we should appoint Bosley as sole receiver for the whole 
road, but under the présent circumstances the pétitions for his re- 
moval now presented must be dismissed. 
v.58F.no.l — 4 



60 ■ FEDERAL KEPORTER, vol. 68. 

SOUTHERN PAO. B. CO. v. OITT OF OAKLAKD et al. 

(Circuit Court, N. D. Callfomla. August 21, 1893.) 

1. PbbliMinaby Injukction— Enjoining Tkkspasses. 

A prelimlnaiy Injunctlon will be granted to restraln city authoritles, 
in opening a street, from the removal of a fence, building, and tracks of 
a raUroad from wliarf property necessarlly connected witli tlie railroad 
System in its state and interstate business, since such removal consti- 
tutes a trespass whlch goes to the destruction of tbe property in tbe 
character in whlch It Is enjoyed by the raUroad company. 

8. Same — ExTENT OF Pbeliminary Injunction. 

A preliminary injunctlon merely préserves matters in statu quo, and 
cannot direct the restoratlon of property to Its condition before belag 
dlsturbed. 

In Equity. Bill by the Southern Pacific Kailroad Company 
againsit the city of Oakland and otliers. Heard on motion for a 
preliminary injunction. Grranted. 

W. P. Herrin, H. S. Brown, A. A. Moore, and J. E. Foulds, for 
complainant. 

Jas. A. Johnson, E. B. Pomeroy, W. L. Hill, W. E. Davis, E. J. 
Pringle, and H. A. Powell, for respondent. 

McKEMîA, 'Circuit Judge. A précise and detaUed définition of 
the issues as to title is not necessary, Gtenerally it may he said 
that the plaintifif allèges title, and the confirmation of this title by 
a judgment for the premises, obtained by C. P. Huntington against 
the citv of Oakland in thls court, and allèges certain acts of en- 
croachment done, and others threatened, The défendants deny the 
title of the plaintiff and the judgment, and assert title in the city of 
Oakland, and the dedication, besides, of the premises as a public 
highway, and justify the acts of encroachment by their authority 
and duty as public ofScers. 

Thèse titles and rights of the parties, respectively, remain to be 
established; but the plaintiff allèges that it entered into possession 
of the whole of said premises on the Ist day of January, 1890, and 
ever since bas been, and still is, in the possession thereof as a com- 
mon carrier by railroad, and engaged in the transportation of state 
and interstate commerce; that in connection with its Unes of rail- 
road, and as an adjunct and necessary appurtenance thereto, and 
for the purpose of maintaining communication between portions of 
its road situated in San Francisco and the county of Alameda, it 
opérâtes Unes of steamers, one of them running into the estuary of 
San Antonio, and landing at a wharf or slip upon the said premises; 
that upon the premises there are also railroad tracks, warehouses, 
etc., aU of which, with the personal property contained in them, 
were and are used in, and are necessary in the prosecution of, its 
business, and from the date last aforesaid until the 6th day of Ju^y, 
1893, it was quietly in the possession of ail of said premises, and the 
improvements and flxtures appurtenant thereto, and used and op- 
erated the same for the purpose aforesaid; and that ail of it had 
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been continuously by plaintiff, and its predecessors in interest, used 
for like purpose for a period aggregating 23 yeârs prior to January, 
1890. 

Tbe answer admits that plaintiff went into possession on the Ist 
day of January, 1890, amd is a coinmon carrier, as it allèges, and bas 
on the premises the structures aUeged, but dénies that the tracks, 
oflSces, or structures were or are necessary to the prosecution of its 
business. The défendants also admit that the plaintiff was quLetly 
in possession, but "deny [I quote literally] that ail the property and 
premises aforesaid hâve been continuously by the complainant, or 
its predecessors in interest, used for a period aggregating twenty- 
three years." By a well-known rule of the construction of plead- 
ings this déniai puts in issue the exact period of possession only, 
and it is consistent with a possession for a period aggregating 22 
years. A long time, and pending an inquiry as to its rightfulness 
or wrongfulness, entitled the plaintiff to protection, if the acts of 
the défendants may be restrained by a court of equity. Northern 
Pac. R. Go. T. City of Spokane, 52 Fed. Eep. 428. That as to thèse 
acts the bill allèges that the défendants are the mayor and councU 
of Oakland and its superintendent of streets, respectively. That 
the défendants, accompanied by a large body of men, with great 
violence, and in a notons manner, entered into and upon the prem- 
ises, and tore up certain of the railroad tracks thereon, pulled down 
certain of the fences and structures thereon. And plaintiff also 
allèges that the défendants will continue to disturb the possession 
of the plaintiff, and tear up and remove the remaining tracks and 
structures, and interfère with the replacement of those removed, 
and prevent plaintiff from exercising its franchises. There is also 
an allégation of a threat of défendants as mayor and council to 
pass orders to enable the Davie Ferry & Transportation Ck)mpany 
to take possession of the property, and of threats of arrest of plain- 
tifl's servants. 

The answer of défendants is that the possession of plaintiff was 
that of an intruder and trespasser, and that its possession was 
maintained in part by means of a high and strong fence ereeted and 
maintained across the entire width of said wharf, and prevented the 
use thereof as a public street and wharf by the public, or by any 
common carrier except the plaintiff. That the défendant Harrison, 
as superintendent of streets, and in the performance of his duties, 
and in pursuance of the direction of the mayor and council of the 
city, on the 6th day of July, 1893, in a peaceable and quiet manner, 
and with only such assistance and workmen as were necessary, re- 
moved with ail possible care, to avoid injury thereto, the said fence 
and a small frame buUding or cabin and its contents from the road- 
way of said Broadway wharf. The défendants deny that they tore 
up railroad tracks, except a small portion, and thîs only because it 
was necessary to prevent the plaintiff from blockading the street 
with a train of cars brought there for the purpose. The défend- 
ants also dény that they intend to interfère with or disturb the 
plaintiff's use or possession of the premises, consistent with the use 
by the public, and allège an intention, by lawful means and agen- 
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cies, to Eeep the sanle free and open as a public highway, and tleny; 
the intention to enable the Davie Transportation Company to take 
possession of the premises. 

It is clatmed bj the défendants that their acts were and will be 
bnt trespasses, and cannot be enjoined. It is well settled that 
trespasses, as such, which are susceptible of pecuniary compensa- 
tion, will not be enjoined, but it is as well settled that, if they are 
not so susceptible, they will be enjoined. The immédiate premises 
are a wharf, — a necessary connection, it is said, with the plaintiff's 
railroad System, and an adjunct of its business, state and inter- 
state. If this is true, it would be hard to assign it a money value. 
The money worth of a part of a great System would be very dliflcult 
to estimate, and it would not be easier if the boat line is inde- 
pendent of the raUroad System, as alleged by défendants. In such 
case, who could flx, or by what test could be flxed, a money measure 
of damages to the plaintifE if the city of Oakland should assume 
control of the wharf pending the litigation, as it claims the rlght 
and asserts the purpose to do, and deny its use to the plaintiiï, or 
give it only a partial use with other boat Unes. Besides, even if 
the acts of défendants are "trespasses'' in the ordinary sensé, (and 
so to call them is to underrate them and their purpose,) they go 
to the destruction of the property in the character in which it la 
enjoyed, and may be properly enjoined. This is clearly decided 
by the case of Jérôme v. Eoss, 7 Johns. Oh. 315, cited by défendants. 
See, also, Dying Establishment v. Fitch, 1 Paige, 97, and Livingston 
V. Livingston, 6 Johns. Ch. 497; 2 Story, Eq. Jur. § 928. But the 
acts of the défendants are not trespasses in the ordinary sensé; 
that is, mère fugitive and temporary intrusions on another's right. 
They are acts of ownership, and, if executed, will amount to a 
permanent appropriation of the property. This right may or may 
not be ultimately established in the city of Oakland. It may not 
now be assumed. 

But what should be the extent of the preliminary injunction? 
The défendants contend that it cannot be made to undo that which 
has been done. The plaintiff contends, contra, that it should hâve 
such restraint as to permit the restoration of the property to the 
condition it was in before it was disturbed. In 1 High, Inj. § 4, the 
rule is laid down as foUows: 

"The sole object of an Interlocutory Injttnctlon Is to préserve the subject 
In controversy ui Its then condition, and, without determlning any questions 
of right, merely to prevent the further perpétration of wrong, or the dolng 
of an act wherehy the right In controversy may be materfally injured or en- 
dangered. * * * The jurisdlction, therefore, being exercised to prevent the 
further continuance of Injurlous acts, rather thaa to undo what has already 
been done, on an Interlocutory appUcation for an injonotion, courts of O'jiiJty 
will only act prospectively, and wUl interpose only such restraint as may 
sufflce to stop- the mlschief complained of , and préserve matters in statu quo." 

The text is supported and illustrated by several cases. In Mur- 
dock's Case, 2 Bland, 461, the action was to restrain the érection 
of a fence, and to remove the f ence already erected, which included 
part of plaintiff's land. The injunction was denied as to the 
fence, which was erected, the court saying "that plaintiff asked 
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the court now and at once to put fortli in his behalf its remédiai, 
as well as its conservative, powers," and added: "The principal 
object of an injunction in cases of this kind is to prevent irrép- 
arable injury by preseïdng things in tbeir présent state, but, 
if an injunction were to order anything puUed down or undone, 
it is obvions tbat it might be itself used as a means for producing 
that very kind of irréparable injury to the défendant which the 
bill charged him with being about to perpetrate against the plain- 
tif?." 

The court said, however, that there were cases which went to 
the verge of ordering things undone, and cited Lane v. Newdigate, 
10 Ves. 193, decided by Lord Eldon. The case, however, was not 
foUowed as authority, and the comments on it in subséquent cases 
are instructive. Its facts were that the plaintiff, Lane, was the 
assignée of a lease of a mill property granted by the défendant, 
with covenants for the supply of water from canals and réser- 
voirs on the defendant's premises. The allégation was that he 
had allowed the réservoirs to be out of repair, and had removed 
a certain stop gâte. Lord Eldon expresses a difficulty whethèr 
it was according to the practice of the court to decree or order re- 
pairs to be donc, but afterwards said: 

"So, as to restoring the stop gâte, the same diflaculty occurs. The ques- 
tion is whether the court can specifically order that to be restored. I think 
I can direct it in terms which will hâve the effect. The Injunction I shall 
order will create the neoessity of restoring the stop gâte, and attention wlU 
be had to the manner in wlilch he is to use the lock, and he vnU find it diffl- 
cult, I apprehend, to avoid completely repairlng thèse worlis." 

This case, as I hâve said, was never regarded as authority in 
England, and was rejected as a précèdent in Blakemore v. Canal 
Navigation, 1 Mylne & K. 185, and the principle laid down "that 
only such restraint shall be tmposed as may suffice to stop the 
mischief complained of, and, where it is to stay further injury, to 
keep things as they are at présent." 

In Farmer's K. Co. v. Eeno, etc., Ky. Co., 53 Pa. St. 224, Mr. Jus- 
tice Strong said: 

"The sole object of such an order [an interlocutory injunction] is to pré- 
serve the subject of controversy in the condition in which it is when the 
order is made." 

In Audenried v. Kailroad Co., 68 Pa. St. 370, Justice Shars- 
wood, a very able jurist, reviews a number qf cases, and quotes 
with approval the language of Justice Strong, supra. The facts 
were that the défendants were the owners of raUroads from the 
Schuylkill coal régions for transporting coal to the river Dela- 
ware for shipment for places outside of the state of Pennsylvania, 
aflording the only access from some of the coUieries to the market. 
The coal was loaded on vessels at wharves owned by the défend- 
ants, who allotted space to shippers. The space allotted to plain- 
tiff was taken away from him and allotted to others. This ac- 
tion was charged as illégal, and as practicaUy a refusai to allow 
plaintifE to carry on his business. The plaintiff prayed, among 
other things, that the défendants be restrained from refusing facU- 
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ities to plaintiff, and tiiat they be,;restrained from allowing other» 
as long as they refused plaintiff, — ^practically, a prayer against 
discrimination. The injunction was denied. In rendering the 
opinion of the court, the leamed justice compares preliminary 
and final injunctions, ponflning the purpose and office of the former 
to restraint, — prévention simply; and this limitation is observed, 
he said,"by ail the cases botii in England and America." Final 
injunctions may be made mandatory, commanding acts to be 
done, the reason of the distinction being that preliminary injunc- 
tions are granted when the rights of the parties are in contro- 
versy. A final injunction is granted when the rights of the par- 
ties are determined. In commenting on Lane v. Newdigate, supra, 
whidi the court said in Murdock's Case went to the verge of or- 
dering things undone, Justice Sharswood condemned both the man- 
ner and estent of the injunction granted. He said that it was 
"not a précèdent wMch ought to be foUowed in this or any other 
court. A tribunal that finds itself unable directly to decree a 
thing onglit never to attempt to accomplish it by indirection. In- 
junction, as a measure of mère temporary restraint, is a mighty 
power to be wielded by one man. It would extend far beyond ail 
safe and reasonable bounds to permit it to go further." 

The principle of thèse cases is announced also in the case of 
Northern JPac. E. Co. v. Oity of Spokane, already quoted, found in 
52 Fed. Eep. 428, and cited by the plaintiff. This was an action 
in which the railroad company had erected a warehouse on what 
was claimed to be a public street. The city threatened to remove 
it. There was also a controversy' as to whether the premises 
were within the fire limits or not, and hence subject to the order 
of the city as to the kind of érection. The court granted an in- 
junction against the city as to the removal of the warehouse which 
was on the premises, but so modifled the order as not to preclude 
the city from requiring an inspection of the plans for the érection 
of any new building, and used the foUowing language: 

"The purpose of a restraintng order pendente Ute, In ail cases of this na- 
ture, is to préserve property whicli is the subject of controversy In its ex- 
jsting condltioa until a final hearing and détermination of the cause; and the 
order should be limited so as to simply préserve the status quo, and should 
not give either party an advantage by proceeding in the acquisition or altéra- 
tion of property the right to which is disputed, while the hands of the other 
party are tted." 

Of course, it is côntended by the plaintiff in this case that the 
"status quo" means the condition of the property before the dis- 
turbance. As we hâve seen by the authorities, this contention 
cannot be supported. It may be said, however, that in ail thèse 
cases the injunction commanded something affirmative of the de- 
fendant; while in the caseat bar the relief prayed for can be ob- 
tained by the simple répressive power of an order restraining the 
défendants from interfering with the plaintiff's property. This 
is true, but it could be made true in any other case. It is not 
the form, but the effect, of the order which must be regarded. If 
it take or permit the taking from a défendant anything he has, 
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ît would anticipate and forejudge the merits of the controversy, 
and transcend, as we hâve seen, the purpose of a pfeliminary in- 
junction. As was said in Murdock's Case, supra, it would exert 
before final hearing the remédiai, as well as conservative, powers 
of the court. The acts of the défendants were means of taking 
possession of what is alleged to be a highway, — a possession which 
could be only taken by remoying obstructions, land can only be 
retained by preventing their restoration. To enable plaintiff 
to restore them by restraints on défendants would enable it to 
take a possession it did not hâve at the commencement of the suit, 
and which, in the case of Farmer's B. Co. v. Eeno, etc., Ry. Co., supra, 
and other cases, Justice Strong said could not be done by a pre- 
limlnary injunction. The other points made and cases cited by 
-coansel are more properly applicable at the final hearing than now. 
The restraining order, therefore, will be continued, but modifled, 
so as not to permit the undoing of what has been done. 



SKINNEK V. FT. WAYNE, T. H. & S. W. E. CO. 
(Circuit Court, D. Indiana. October 12, 1893.) 
No. 8,766. 

1. CoEPOBATiONs — Stock — Transfeb — Ihubvccable Power dp Attornbt. 

A financially embarrassed rallroad contracter entered into a written 
agreement with a créditer, assigned to him a rallroad construction con- 
tract and certiflcates of its stock issued In part payment for construction, 
and executed a power of attomey to transfer the stock; and tlie several 
instruments, when construed togetlier, sliowed tliat the contracter in- 
tended, net only to pledge the stock as collatéral seourity, but te invest 
the créditer with the légal tltle and with unlimited power ef disposition. 
Held, that the power of attomey to the créditer was irrévocable, as it was 
a power coupled with an interest, and that the ra^road company could not 
refuse to transfer the stock on its books, as dlreoted by the créditer, en the 
ground that the contracter requested that such a transfer should net be 
permltted. 

•3. Samb— BiLii TO COMPBL Transfer of Stock— Parties. 

■ The bill by the créditer to compel the corporation to transfer the stock 
on its books was not defective in that the oentractor was not jeined as a 
party défendant. 

In Equity. BUl by Porter Skinner against the Fort Wayne, 
Terre Haute & Southwestern Bailroad Company to compel a trans- 
fer of corporate stock. Decree for complainant. 

Osborn & Lynde, for complainant. 
J. M. Dawson, for défendant. 

BAKEE, District Judge. The exceptions of the défendant raise 
the single question whether the plainttËf is entitled to a decree, as 
recommended in the master's report, requiring the défendant and 
its ofl&cers to make or permit the transfer to the plaintiff of the 
stock mentioned in the bUl of complaint on the proper registry 
or 8tock books of the corporation. This question must be deter- 
.mined by a considération of the true construction and effect of 
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the several written instruments entered into between the plain- 
tiff and E. P. Eeynolds & Co. A large amount of testimony was 
taken and reported by the master minutely detailing the oral nego- 
tiations between the parties, and explaining what is claimed to 
be their true intent and meaning, from wMch the master bas 
found that it was the intention of the parties by their written 
agreement to clothe the plaintifl with the absolute power to con- 
trol the stock, and to deal with the same as he saw fit. 

In the absence of fraud, accident, or mistake, properly averred 
and satisfactorily proved, ail antécédent oral negotiations be- 
tween the parties are merged in the written agreement, which be- 
comes the sole médium of proof and the sole measure of the con- 
tractual rights and obligations of the parties. Oral testimony is 
compétent to explain the situation of the parties to the subject- 
matter to enable the court, as nearly as it can, to read and con- 
strue the written agreement in view of ail the attendant facts 
and circumstances under which it was entered into. Still, it is 
the written agreement, fairly interpreted to eiïectuate their in- 
tent, which admeasures the rights and liabilities of the parties 
to it. 

In ruling upon the exceptions, the court will therefore exclude 
from its considération ail the testimony relating to the antécédent 
oral negotiations of the parties, and ail which is explanatory of 
their intent and meaning; and, keeping in view the facts and cir- 
cumstances leading up to the written instruments, it will en- 
deavor to ascertain from them the rights and obligations of the 
parties. The facts, dehors the written instruments, material to 
the présent inquiry, may be briefly stated. Reynolds & Co. weroï 
railroad contractors and builders, who had a con tract with the 
défendant for the construction of about 30 miles of railroad ex- 
tending from Bainbridge to Carbon, in this state. When a little 
more than 10 miles of the railroad had been substantially cora- 
pleted, the contractors became financially embarrassed, and were 
unable to proceed with the further performance of the contract. 
The plaintift", either by loans of his own money to Reynolds & Co. 
or by assisting them as guarantor or surety to raise money, had 
advanced to and become liable for them to the amount of $190,000. 
Reynolds & Co. were unable to repay to the plaintiff the money 
borrowed from him, or to assist him in paying the note on which 
he had become liable for them as guarantor or surety. They mani- 
fested a willingness to save the plaintiff from ultimate loss so 
far as they could. They had the contract for building the 30 
miles of railroad, and had received on acconnt of its part perfor- 
mance from the défendant certificates entitling them to $245,000 
of its first mortgage bonds, and |207,900 of its paid-up capital 
stock, consisting of 2,079 shares, of the par value of |100 each, 
and a small amount of railroad material. 

The several- writings consist of the written agreement in part 
copied into the master's report, the assignment indorsed on the 
contract for building the 30 miles of railroad, the assignments 
indorsed on the two certificates of stock, one being for 486 shares, 



SKINNEB V. FT.. WAYNE,. T. H. & 8. W. K. CO. 57 

and the other for 1,513 shares, and the power of attorney exeçuted 
by Eeynolds & Co. to the plaintiff. Thèse several instruments re- 
lating to the same settlement, and execnted at substantially the 
same time must be construed together. The purpose to be sub- 
served by the exécution of thèse varions writings, and by the 
delivery to the plaintiff of the contract, and of the certiflcates 
entitling the holder to flrst-mortgage bonds, and of the two cer- 
tiûcates for 1,999 shares of stock, was to secure the plaintiff for 
the amount due to him from Eeynolds & Co., and to invest Mm 
with the légal title to the same, with absolute power of disposi- 
tion. The only right retained by Eeynolds & Co. was by paying 
to the plaintiff the entire amount for which they were liable to 
him before the plaintiff had sold thèse securities, to require their 
reassignment to them, with the further right after their sale to 
participate in any surplus remaining after full payment of the 
indebtedness due plaintiff, with interest and costs. Constriiing 
thèse instruments together, it is apparent that Eeynolds & Co. 
intended, not only to pledge the stock as collatéral security, but 
also to invest the plaintiff with the légal title to the stock, with 
unlimited power of disposition, to more certainly effectuate the 
purpose of the pledge. The assignment indorsed on each certifi- 
cate of stock was in thèse words: "For value received, we hereby 
seU, assign, and transfer to Porter Skinner the shares of stock 
within mentioned, and hereby authorize him to make the neces- 
sary transfer on the books of the corporation." The power of at- 
torney authorizes the plaintiff to make ail sales and transfers of 
the stock as fuUy and completely as Eeynolds & Co. could make 
them if personally présent and making the same. This power 
was coupled with an interest, and was irrévocable. 

Counsel for défendant insist that the plaintiff, holding the stock 
as security for a debt, is not entitled to vote upon it. It is not 
now necessary to décide that question. Whether he is entitled 
to vote upon the stock at corporate élections or not, it is clear 
that he is entitled to be invested with the légal title to the stock, 
with the absolute power of disposition. As between the par- 
ties to the assignment, it is enough that the certiflcates of stock 
were delivered with authority to the assignée, or any one he might 
name, to transfer them on the books of the corporation. If a 
subséquent transfer of the certificate were refused by the cor- 
poration, it can be compelled at the instance of either of the par- 
ties to the assignment. Johnston v. Laflin, 103 U. S. 800; Na- 
tional Bank v. Watsontown Bank, 105 U. S. 217. There is nothing 
in the statutes of this state forbidding the transfer of stock on 
the books of the corporation to a pledgee. 

The défendant excuses its refusai to make or permit the proper 
transfer on the ground that it has been requested by Eeynolds & 
Co. not to permit such transfer. The master flnds, and the tes- 
timony clearly shows, the exécution by Eeynolds & Co. of the as- 
signment and power of attorney, and that the président and the 
secretary and treasurer of the défendant were personally cogniz- 
ant of their due exécution. Eeynolds & Co. hâve never drawn 
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the validity of the assignmènt and power of attorney in question. 
So long as tlie validity of thèse instruments remains unchallenged, 
the défendant has no discrétion in respect to the transfcr of the 
stock, and bas no concern with the equities, if any, existing be- 
tween the plaintifE and Eeynolds & Co. The rule is that where 
there are opposing claimants to the stock, each claiming to be 
the owner, and to hâve the right to registry, the corporation may, 
by filing a proper MU, comi)el the claimants to interplead, and 
hâve their respective rights determined; but, to warrant the re- 
fusai of a registry, there must be a clear doubt as to the proper 
claimant No such doubt is shown in this case. 

The bill is not defective because brought against the défendant 
alone. The wrong complained of is that of the défendant. It 
has no rightful power to refuse to make or permit the required 
transfer, nor has it control over such transfer. Bank v. Lanier, 
11 Wall. 369; Webster v. Upton, 91 U. S, 65; Black v. Zacharie, 3 
How. 483. 

The exceptions ought to be overruled, and it is so ordered. Let 
a decree be entered conformably to the recommendation of the 
master. 



UNITED STATES v. TRANS-MISSOURI PREIGHT ASSOCIATION et al. 

(Circuit Court of Appeals, Bighth Circuit. October 2, 1893.) 

No. 236. 

1. STATUTES— COSSTEUCTION. 

Every stâtute must be read In the llght of the gênerai laws iipon the 
same subject in force at the tlme of its enactment. 

2. Same— Criminai, Laws— Common-Law Oppbkse Adoptbd bt Congeess. 

Where congress adopts or créâtes a common-law offense, and»Jn doing 
60 uses terms whlch hâve acqulred a weU-understood meanlng by judlclal 
laterpretatlon, the presumptlon is that the terms were used in that sensé, 
and courts may properly look to prlor décisions interpreting them for 
the meanlng of the terms and the définition of the offense where there Is 
no other définition In the act 
8. MoNOPOLiBS— Rbbtbaint of Interstate Commerob. 

The contracte, oomblnatlons in the form of trust or otherwise, and con- 
splracles In restralnt of trade declared to be Illégal in Interstate and inter- 
national commerce by the act of July 2, 1890, entltled "An act to protect 
trade and commerce against nnlawful restralnts and monopolies," (26 Stat. 
209, c. 647; Rèv. St. Supp. 762,) are the contracts, combinations, and 
conspiracies In restralnt of trade that had been declared by the courts to 
be against public poUcy and void under the common. law before the 
passage of that act. 
4 Samb. 

The test of the validity of suCh contracts or combinations is not the ex- 
istence of restriction upon compétition Imposed thereby, but the reason- 
ableness of that restriction under the f acts and circumstances of each 
particular case. Public welfare is first considered, and, if the contract 
or comblnation appears to hâve been made for a just and honest purpose, 
and the restralnt upon trade is not speclally Injurions to the public, and 
Is not greater than the protection of the legltimate interest of the party 
in whose favor the restralnt is Imposed reasonably requires, the contract 
or comblnation is not illégal. Shlras, District Judge, dlssenting, on the 
ground that this rule 1b not applicable to corporations charged with 
public dutles. 
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6. Samb— Common-Law Eule. 

The ground on whlch' certain classes of contracts and combinatlons In re- 
straint of trade werè held illégal at common law was that they were 
agalnst publie policy. 

6. Public Policy— How Uetbrminpd. 

The public policy of the nation must be determined from Its constitution, 
lavvs, and judlclal décisions. 

7. Same— Interstate Commerce. 

The act of Febraary 4, 1887, entitled "An act to regulate commerce," 
demonstrates the f act that from the date of the passage of that act it 
has been the public policy of this nation to regulate that part of Inter- 
state commerce which consists of transportation, and to so far restrict 
compétition In freight and passenger rates between rallroad companles en- 
gagea thereln as shall be necessary to make such rates open, public, rea- 
sonable, uniform, and steady, and to prevent discriminations and tmdue 
préférences. 

8. Equitt— Hearing on Bill and Answbr— Evidence. 

When a suit is heard on bill and answer, the allégations of fact In the 
blll that are denied in the answer are to be taken as disproved, and the 
averments of fact in the answer stand admitted. 

9. Same. 

Where the contract is admitted, but the allégations tending to show 
Its sinister purpose, tendency, and effect contained In the bill are denied 
by the answer, and averments tending to show a just and honest purpose, 
tendency, and efCect are made, the latter averments contained in the an- 
swer stand admitted, and the contract will be presumed to hâve been 
made for an honest and leglttmate purpose, unless the provisions of the 
agreement clearly show the contrary. In the examlnation of such a con- 
tract, fraud and lUegality are not to be presumed. 

10. Contracts— Public Polict. 

Freedom of contract is as essentlal to unrestricted commerce as free- 
dom of compétition, and one who asks the court to put restrictions upoD 
the right to contract ought to make it clearly appear that the contract 
assalled is agalnst public policy. 

11. Samb— Rbstraikt of Trade— Anti- Trust Act. 

A contract between railroad companles f ormlng a freight association 
that they will establish and maintain such rates, rules, and régulations on 
freight trafflc between compétitive points as a commlttee of their chooslng 
shaU recommend as reasonable; that thèse rates, rules, and régulations 
shalI be public; that there shall be monthly meetings of the association, 
composed of one représentative from each railroad company; that each 
Company shaU give five days' notice before some monthly meeting of 
every réduction of rates or déviation from the rules it proposes to make; 
that it will advise with the représentatives of the other members at the 
meeting relative to the proposed modification, wiU submit the question of 
its proposed action to a vote at that meeting, and. If the proposition is 
voted down, that It wiU then give ten days' notice that it will make the 
modification notwithstanding the vote before it puts the proposed change 
Into effect; that no member wIU falsely bUl any freight, or bill any at 
à wrong classification; and that any member may withdraw from the as- 
sociation on a notice of thirty days,— appears to be a contract tending to 
make compétition fair and open, and to induce steadiness of rates, and 
is in accord with the policy of the Interstate commerce act. Such agree- 
ment cannot be adjudged to be a contract or conspiracy in restraint of 
trade under the anti-trust act when it is admitted that the rates maln- 
tained under the same hâve been reasonable, and that the tendency has 
been to diminish, rather than to enhance, rates, and there is no other 
évidence of Its conséquences or effect. Shiras, District Judge, dissenting. 
53 Fed. Rep. 440, afflrmed. 

12. Same. 

JVo monopoly of trade or attempt to monopollze trade wlthin the mean- 
ing of the anti-trust act is proved by such a contract 
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18. Samb. 

The rajlroaâ companles who arc parties to such a contract do not there- 
by subBtantially disable themselves from the discharge of thelr public 
duties. 

Appeal from the Circuit Court of tîie United States for the Dis- 
trict of Kansas. Affirmed. 

Statement by SAJNBOEN, Circuit Judge: 

Thls Is an appeal from a decree of the circuit court dlsmissing a bill brought 
by the United States against the Trans-Missourl Frelght Association and 18 
rallroad companies, under the provisions of the act of congress of July 2, 
1890, entitled "An act to protect trade and commerce against unlawful re- 
stralnts and mohopoHes," commonly known as the "Sherman Anti-Trust 
Act," (26 Stat. 209, e. 647; Rev. St. Supp. 762,) to dissolve the association, 
and enjoln the railroad companles from fulfllling an agreement with eaoh 
other to hâve and main tain joint rules, régulations, and rates for carrying 
frelght between competing points upon thelr several roads. The case was 
heard on the blll and the answers of the several défendants. 

The bill allèges that the défendant railroad companies were corporations 
and common carriers, and that they owhed Independent and competing Unes 
of railroad In that part of the United States west of the Mississippi and Mis- 
souri ri vers; that they were engaged In transporting freight among the states 
and to and from forelgn nations, and that they had been encouraged to con- 
stract and malntain thèse competing Unes of railroad Independent of each 
other by subsldlea and grants of lands from the United States and the people 
of the States and terrltorles west of thèse great rivers. The blll then al- 
lèges that, not belng content wlth the rates of freight they were receiving, 
Intendlng oppresslvely to augment those rates, to counteract the effeot of 
free compétition upon them, to establish and malntain arbltrary rates, and 
to procure large sums of money from the people of those states and territories 
engaged In Interstate commerce, they entered into an agreement on March 
15, 1889, whlch, as subseq.uently modifled, reads thus: 

"Mémorandum of agreement, made and entered into thls flfteenth day of 
March, 1889, by and between the following railroad companies, vlz.: Atchi- 
son, Topeka & Santa Fe Railroad, Chicago, Rock Island & Pacific Railway, 
Chicago, St. Paul, Mmneapolis & Omaha Railway, Burlington & Missouri 
River Rallroad In Nebraska, Denver & Rio Grande Railroad, Denver & Rio 
Grande Western Railway, Fremont, BIkhorn & Missouri Valley Railroad, 
Kansas City, Ft. Scott & Memphis Railroad, Kansas City, St. Joseph & Coun- 
cll Bluffs Rallroad, Missouri Paclflc RaUway, Sloux City & Pacific Railroad, 
St. Joseph & Grand Island Rallroad, St. Louis & San Francisco Railway, 
Union Pacific Railway, Utah Central Railway, and such other companies a» 
may hereafter become parties hereto. Wltnesseth, for the purpose of mutual 
protection, by establishing and maintalning reasonable rates, rules, and rég- 
ulations on ail frelght trafflc, both through and local, the subscribers do here- 
by form an association, to be known as the Trans-Mlssouri Freight Associa- 
tion, and agrée to be govemed by the following provisions: 

"Article I. 

"The trafflc to be included in the Trans-Mlssouri Freight Association shall 
be as follows: 

"1, Ail trafflc compétitive between any two or more members hereof passing 
between points In the following descrlbed terrltory, commencing at the Gulf 
of Mexico, on the 95th merldlan; thence north to the Red river; thence via 
that river to the eastem boundary Une of the Indlan territory; thence north 
by said boundary Une and the eastern Une of the state of Kansas to the 
Missouri river, at Kansas City; thence via the said Missouri river to the 
point of Intersection of that river wlth the eastern boundary of Montana; 
thence via the said eastem boundary Une to the international Une,— the fore- 
going to be known as the 'Missouri River Une;' thence via said international 
Une to the Pacific coast; thence via the Pacific coast to the international Une 
between the United States and Mexico; thence via said international Une to 
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the Gulf of Mexico, and thence via said Gulf to the point of beglnning, in- 
oliidlng business between points on the boundary Une as described. 

"2. Ail freight trafflc origlnating within the territory as deflned in the flrst 
section when destlned to points east of the aforesaid Missouri river Une. 

"Exceptions. 

"(a) The D. & R. G. and the D. & R. G. W., except their business to and 
from points in Colorado west of the D. & R. G. Une betv^een Denver and 
Trinidad; also business via theh: Unes between points in Colorado and points 
in Utah. 

"Ail local business between Denver and Trinidad and intermediate points; 
aU local business of the A., T. & S. F. between Pueblo and Canon City, 
Colo.; aU stone trafic having both origin and destination within the state 
of Colorado. 

"The jurisdiction of this association, in so far as the business of the Denver 
& Rio Grande and the Denver and Rio Grande Western RaUway Companles 
is concemed, covers the foUowing trafflc, namely: 

"Ail freight trafflc to, from, or through ail common or junction points in 
the States of Nebraslia and Kansas and the Indian Territory, origlnating at 
or destlned to Denver, Colorado Springs, Pueblo, or Trinidad. 

"AU freight trafflc between Ogden, Spanish Forlî. and intermediate pomts 
on the ône hand, and to, from, or through points in Kansas or Nebraska upoh 
or east of the 103d meridian, on the other hand. 

"Trafflc which may be excluded under the application of the above is only 
such as may be delivered to or received from the Denver & Rio Grande 
EaUroad and Denver and Rio Grande Western Railway. 

"(b) Trafflc Included in the Trans-Continental and International Associa- 
tion. 

"(c) Trafflc passing between points in Kansas or Nebraslia and Mississippi 
river points, Carondelet and south; also trafflc passing between points In 
Kansas or Nebraska and points in the southern states east of the Mississippi 
river and south of the south Une of Kentucky and Virginia, regardless of the 
route by which the business crosses the Mississippi or Ohio rivers. 

"(d) Trafflc passing between Missouri river points and points In the terri- 
tory east of said river. 

"(e) AU trafflc to points on the Northern Pacific and Manitoba Railways. 

"(î) Trafflc to points in Arkansas. 

"(g) Coal, stone, and gravel from Colorado, Wyoming, and Dakota, to 
{(olnta in Kansas and Nebraska, and to Sioux City, Council Bluffs, or Pacific 
Junction, lowa, St Joseph, Kansas City, or Boswell, Mo. 

"(h) The interchange of trafflc with the Colorado Midland and South Park 
Companles, to or from Aspen, Colorado, Glenwood Springs, Colorado, and In- 
termediate points, including coal branches therefrom, and Buena Vista, Colo- 
rado, and Leadville, Colorado. 

"(i) Business to and from Florence, Colorado, by aU Unes. 

"Article II. 

"Section 1. The association shaU, by imanimous vote, elect a chairman of 
the Organization. The chairman may be removed by a two-thlrds vote of 
the members. 

"Sec. 2. There shall be regular meetings of the association at Kansas City, 
unless notice shall be given by the chairman that the business to be 
transacted does not warrant calling the members together, which notice 
shaU be given not less than four days before the day set for the meeting. 
When a meeting, regular or spécial, is convened, it shall be incumbent upon 
each party hereto to be represented by some officer authorized to act defl- 
nitely upon any and aU questions to be consldered. Each road shall desig- 
nate to the chairman one person who shall be held personally responsible 
for rates on that road. Such person shall be présent at ail regular meetings 
when possible, and shaU represent bis road, unless a superior officer is prés- 
ent. If unable to attend, he shall send a substitute, with written authority 
to act upon ail questions which may arise, and the vote of such substitute 
shall be bjnding upon the company he represents. 

"Sec. S. A commlttee shaU be appointed to estabUsh rates, rules, and reg- 
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ulatîôns bn the traflac subject to thls association, and to considèr changes 
thereln, and make raies for meeting tKe compétition of outslde Unes. Their 
conclurions, when unanlmous, shall be made effective wlien tliey bo order; 
but if they diflfer the question at issue shall be referred to the managei-s of 
the lines parties hereto, and if they disagree it shall be arbitrated in tne man- 
ner provlded in article 7. 

"Sec. 4. At least flve days' written notice prlor to each monthly meeting 
shall bé given the chairmàn of any proposed réduction in rates, or change in 
any mie or régulation governing freight trafflc; eight days in so far as ap- 
plicable to the trafic of Colorado or IJtah. 

"Sec. 5. At each monthly meeting the association shall conslder and vote 
upon aU Cjhanges proposed of whlch due notice has been glven, and ail 
parties shall be boimd by the décision of the association so expressed, unless 
then and there the parties shall give the association deflnite written notice 
that in ten days thereafter they shall make such modification, notwithstand- 
ing the vote of the association: provlded, that, if the membér giving notice of 
the change shall fall to be represehted at the meeting, no action shall be 
taken on its notice, and the same shaU be considered -withdrawn. Should 
any member insist upon a réduction of rate agalnst the views of the majority, 
or if the majority favor the same, and if, in the judgment of said majority, 
the rate so made affects seriously the rates upon other trafflc, then the 
association may, by a majority vote upon such other trafflc, put into efiCect 
corresponding rates, to take effect upon the same day. By imanlmous con- 
sent any raté, nile, or régulation relatlng to freight trafflc may be modifled 
at any meeting of the association without prevlous notice. 

"Sec. 6. Notwithstandlng anything in this article contained, each member 
may, at its péril, make at any time, without prevlous notice, such rate, rule, 
or régulation as may be necessary to meet fbe compétition of lines not mem- 
bers of the association, giving at the same time notice to the chairman of its 
action in the premises. If the chairman upon investigation snaXl aecide that 
such rate Is not necessary to meet the direct compétition of lines not mem- 
bers of the association, and shall so notify the road making the rate, It 
shall immediately withdraw such rate. At the next meeting of the associa- 
tion held aftèr the making of such rate it shall be reported to the association, 
and, if the association shall décide by a two-thlrds vote that such rate was not 
made In good faith to meet such compétition, the member offending shall be 
subject to the penalty provided in section 8 ot this article. If the associa- 
tion shall décide by a two-thirds vote that such rate was made in good laith 
to meet such compétition, It shall be considered as authority for the rate so 
made. 

"Sec. 7. Ail arrangements with Connecting lines for the division of through 
rates relatlng to trafflc covered by this agreement shall be made by author- 
ity of the association: provided, however, that when one road has a pro- 
prletary Interest in another the divisions between such roads shall be what 
they may elect, and shall not be the property of the association: provided, 
further, that, as regards trafic contracts at this date actually existlng be- 
tween lines not having common proprietary interests, the same shaU be re- 
ported, so far as divisions are concerned, to the association, to the end that 
divisions with compeUng lines may, if thought advisable by them, be made on 
cjqualiy favorable terms. 

"Sec. 8. It ShaU be the duty of the chairman to investigate ail apparent 
violations of the agreement, and to report his findings to the managers, who 
shall détermine by a majority vote (the member against whom complalnt is 
made to bave no vote) what, if any, penalty shall be assessed, the amount of 
each fine, not to exceed one hundred dollars, to be paid to the association. 
If any Une party hereto agrées with a shipper, or any one else, to secure a 
réduction or change in rates, or change in the rules or régulations, and it is 
shown upon Investigation by the chairman that such an arrangement was 
effected, and trafflc thereby secured, such action shaU be reported to the 
managers, who shall détermine, as above provlded, what. If any, penalty 
shaU be assessed. 

"Sec. 9. When a penalty shaU hâve been declared agalnst any member of 
this association, the chairman shall notify the managing offlcer of said com- 
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pany that such fine bas been assessed, and that withln ten days thereafter he 
wlll draw for the amount of the fine; and the draft, when presented, shall 
be honored by the Company thus assessed. 

"Sec. 10. AU fines collected to be used to defray tbe expansés of the asso- 
• dation, the ofCendlng party not to be benefited by the amounts it may pay as 
fines. 

"Sec. 11. Any member not présent or fully represented at roll call of gên- 
erai or spécial meetings of the freight association, of which due and proper 
notice has been given, shall be fined one dollar, to be assessed against his 
compâny, nnless he sliall hâve prevlously flled with the chairman notice of 
InabUity to be présent or represented. 

"Article III. 

"The dutles and powers of the chairman shall be as foUowa: 

"Section 1. He shaU préside at ail meetings of the association, and make 
and lieep a record thereof, and promulgate such of said proceedings as may 
be necessary to inform the parties hereto of the action taken by the asso- 
ciation. 

"Sec. 2. He shall at aU times lieep and publish for the use of the members 
a full record of the rates, rules, and régulations prevailing on ail Imes parties 
hereto on business covered by this agreement, and each of the parties hereto 
agrées to furnish such numbèr of copies of the rates, rules, and régulations 
issued by it as the chairman may require. 

"Sec. 8. He shall construe this agreement and ail resolutions adopted there- 
tmder, his construction to be bindmg until changed by a majority vote of the 
association. 

"Sec. 4. He shaU publish in joint form aU rates, rules, or régulations which 
are gênerai in their character and apply throughout the territory of the 
association, and shall also publish in the manner above such rates, rules, or 
régulations applying on trafflc common to two or more Unes as may be agreed 
upon by the Unes in interest 

"Sec. 5. He shall be fumlshed vrith copies of ail waybills for freight carried 
under this agreement when called for, and shall fumish such statistics as 
may be necessary to give members gênerai information as to the trafflc 
moved, subject to the provisions of the Interstate Commerce Kailway Asso- 
ciation agreement as to Unes members thereof. 

"Sec. 6. He shall render to each member of the association monthly state- 
ments of the expenses of the association, showing the proportions due from 
each, and shaU make drafts on members for the différent amounts thus 
shown to be due. 

"Sec. 7. He shall hear and détermine aU charges of violations of this agree- 
ment, and assess, eoUect, and dispose of the fines for such violations as pro- 
vided for hereln. 

"Sec. 8. The chairman shaU be empovrered to authorize Unes In the asso- 
ciation to meet the rates of another Une or other Unes in the association 
when in his judgment such action is justifled by the circumstances; this, 
however, not to act In any way as an indorsement of an unauthorlzed rate 
made by any member. 

"Sec. 9. Only parties Interested shall vote upon questions arising under 
the agreement, and in case of doubt the chairman shall décide as to whether 
any party Is so interested or not, subject to appeal, as provided by section 3 
of article 3 of the agreement. 

"Article IV. 
"Any willful imder-biUlng in weights or bilUng of freight at wrong classifi- 
cation shall be considered a violation of this agreement, and the rules and 
régulations of any weighing association or inspection bureau as established 
by it, or as enforced by its offlcers and agents, shall be considered binding 
under the provisions of this agreement, and any wiUful violation of them 
ShaU be subject to the penalties provided hereln. 

"Article V. 
"The expenses of the association shall be borne by the several parties In 
such proportion as may be fixed by the chairman. Any member not satisfied 
vltb the aUotment so made may appeal to the association, which sbaU, at 
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Its flrst règùlar meeting thereafter, détermine the matter, whlch may be doné 
by a twb-thlrds vote of the members. 

"Article VI. . 

"There- shall be an executive commlttee of three members, to be elected by 
unanimoiis vote. The commlttee shall approve the appointment and salaries 
o£ neoessary employés, except that of the chairman, and authorize ail dis- 
bursements. Ail action of this commlttee shall be unanimons. 

"Article VII. 

"In case the managers of the Unes parties hereto fail to agrée iipon any 
question arislng under this agreement that shall be brought bef ore the asso- 
ciation, it shaU be referred to an arbitration board, which shall consist of 
three members of the executive board of the Interstate Commerce Railway 
Association: provided, however, that, in case of arbitration in which the 
members of this association only are interested, they may, by unanimous vote, 
substitute a spécial board. 

"Article VIII. 

"This agreement shall take effect Aprii 1, 1889, subject thereafter to thirty 
days' notice of a désire on the part of any liue to wlthdraw from or amend 
the same." 

The blU further allèges that this agreement took effect April 15, 1889; that 
under It mies, régulations, and rates for carrying freight over the railroads 
of the défendant companies were fixed by the association, and hâve since 
been maintained by them; that slnce that date thèse railroad companies 
hâve declined and refused at ail tlmes to fix or give rates for the carriage of 
freight based upon the cost of constructing aud maintaining their several 
Unes of railroad and the cost of carrying frelghts over the same, and such 
other éléments as should be considered in establlshing tariff rates upon each 
particular road; and that the people engaged in Interstate commerce hâve 
been compelled to pay the arbitrary rates of freight, and to submit to the 
arbitrary rules and régulations establlshed and maintained by the associa- 
tion formed under the agreement, and hâve been and are deprived of the 
benefits that might be expected to fiow from free compétition between the 
several Unes of railroad of the défendant companies, and that in this way 
the défendant companies hâve combined in restraint of trade and commerce 
among the States, and hâve attempted to monopolize, and hâve monopolized, 
a part of this commerce. 

Three of the railroad companies were not members of the association, and 
wm not be further notlced. The answers of the 15 companies who were 
members of the association are substantiaUy the same. The flrst défense in 
thèse answers Is that the Interstate commerce law of February 4, 1887, en- 
titled "An act to regulate commerce," (24 Stat. 379, c. 104; Bev. St. Supp. 
529,) and the acts amendatory thereof, constltute a complète code of lawa 
regulating that part of commerce among the states and with foreign nations 
whlch relates to transportation, and that the act of July 2, 1890, is not ap- 
plicable to, and does not govem, them or their actions. 

Ooming to the merits of the suit, thèse défendants admit that they are com- 
mon carriers; that, with some exceptions not important hère, they owned 
Independent and competing Unes of railroad In that part of the United 
States west of the Missouri and Mississippi rivers, and that they were en- 
gaged in the transportation of freight among the states and territories, and 
to and from foreign nations, ha that région, but they deny that they owned 
the only through Unes of railroad engaged In that business there; and allège 
that there were several others, to wlt, the Northern Pacific RaUroad Com- 
pany, the Great Northern Railway Company, the Southern Pacific Rail- 
road Company, and the Texas Pacific RaUroad Company. They admit 
that some of them were assisted and encouragea to construct and 
maintain through competing Unes of railroad, independent of each other, 
by subsidies, land grants, and donations from the United States, and 
from the people of the varions states and territories west of the great 
rivers. They admit that they entered into the agreement March 15, 1889, 
and that rules, régulations, and rates of freight hâve since been fixed 
and changed by the association thus formed, and that they hâve compUed 
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with and maintalned them. They deny, however, that at the tlme they en- 
tered into the agreement they were dissatlsfled wlth the rates of freight they 
were receiving. They deny that they intended, in connection with the forma- 
tion o£ the association or otherwise, to unjustly or oppressively augment 
such rates, or to counteract the effect of free compétition on prices or facil- 
ities of transportation, or to establish or to maintain arbitrary rates, or to 
prevent any one of the défendants from reducing rates, or to procure im- 
reasonably great sums of money from the people of the states and territories 
west ol the great rivers engaged in interstate commerce. They deny that 
the formation and opérations of the association haye had any such efCects, 
but aver that they hâve tended to decrease rates, and to benefit the people 
and the roads. They deny that they had any intention by the formation of 
the association to monopolize or attempt to monopollze the freight trafflc 
of the région afiCected by it, and deny that it bas had any such eiïect They 
allège that they were subject to the provisions of the act of congress of 
February 4, 1887, entitled, "An act to regulate commerce," and the acts 
amendatory thereof. They aver that under that act they were required 
to make aU charges reasonable and just; that they were prohibited from 
maklng any unjust discriminations, or any undue or unreasonable préfér- 
ences, or from giving any undue advantages, and that they were required to 
establish a classification of freight and rates of freight, and to publish and 
file veith the interstate commerce commission sehedules showing this dassl- 
fication and thèse rates, and tben to abide by and maintain them; that, In 
order to comply wlth this law, consultation between and concerted action of 
the railroad companies conducting the transportation business west of the 
great rivers was essential; and that they made this agreement and formed 
this association in order that they mlght more efCectually comply with the 
provisions of this law than they could do acting independently. They allège 
that the rates they hâve established and maintained hâve been reasonable 
and just; that since the organization of the association more than 200 ré- 
ductions of rates hâve been made through Its action; that their agreement 
forming the association was filed with the interstate commerce commission 
under the aot, and that the rules, régulations, and rates they hâve estab- 
lished and maintained hâve been in strict conformity to the provisions 
thereof. They deny that the people hâve been deprived of the benefits 
which might be expected to flow from free compétition In the business of 
transportation, and allège that the utmost freedom compatible with obédience 
to the interstate commerce act and with the préservation of the existing 
ageneiea of compétition prevails, and they insist that their association and 
action under this contract constitute no combination or consplracy in re- 
stralnt of Interstate or international commerce. 

The opinion filed by the court below when the biU was dismissed is reported 
In 53 Fed. Rep. 440. 

J. W. Ady, for appellant. 

Greorge R. Peck and Joël F. Vaile, (A. L. Williams, ÎT. H. Loomis, 
B. W. Blair, John M. Thurston, O. M. Spencer, C. A. Mosman, J. D. 
Strong, and W. F. Gruthrie, on the briefs,) for appellees. 

Before SANBORN, Circuit Judge, and SHIRAS and THAYER, 
District Judges. 

SANBORN, Circuit Judge, after stating the faets as above, de- 
livered the opinion of the court. 

Contracts betiween competing corporations, commonly termed 
"pooling contracts," to divide their eamings from the transportation 
of freight in fixed proportions, hâve long been held void by the 
courts as against public policy. Such contracts do not simply re- 
strict compétition, they tend to destroy it; and, if they do not effect 
that resuit, it is only because they do not completely accomplish their 
v.58F.no.l — 6 
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main imrpbse. Wlien aetinç Independently, the spur of self-interest 
drives each corporation to fumisli the people with the best ac- 
commodations and the safest and most rapid transportation at the 
lowest profitable rates, in order that it may attract larger patronage 
and gather increased gain. But nnder the opération of a pool this 
incentive to exertion is withdrawn. Each carrier flnds it to its 
interest to enhance the priée of carriage, and flnds that its profits 
are not sensibly diminished by fumishing poor facilities for trans- 
portation and inexpensive and mean accommodations. In 1887 
congress recognized and adopted this rule of public policy, and by 
section 5 of "An act to regulate commerce," commonly called the 
"Interstate Commerce Act," (24 Stat 379, c. 104; Kev. St Supp. 529,) 
prohîbited snch contracta between common carriers engaged in 
Interstate or international commercé. That act, however, pro- 
hibited contracta for the pooling of freights of différent and compet- 
ing railroads only; it prohibited contracta that thus destroyed com- 
pétition; it did not prohlbit ail contracta that in any way restricted 
or regulated compétition. By the act of July 2, 1890, entitled "An 
act to protect trade and commerce against unlavyful restraints and 
monopolies," commonly called the «Anti-Trust Act," (26 Stat 209, 
c. 647; Rev. St Supp. 762,) congress proVided that: 

"Section 1. Every contract, comblnation In the form of trust or otherwlse, 
or conspiracy, In restraint of trade or commerce among the several states, 
or with forelgn nations, is hereby declared to be Ulegal. Every person who 
shall make any such contract or engage In any sucli combination or con- 
spiracy, shall be deemed guilty of a misdemeanor. 

"Sec. 2. Every person who shall monopolize, or attempt to monopollze, or 
combine or conspire with any other person or persons, to monopolize, any 
part of the trade or commerce among the several states, or with foreign 
nations, shall be deemed gnllty of a misdemeanor." 

"Sec. 4. The several circuit courts of the United States are hereby invested 
with jurisdlotlon to prevent and restrain violations of this act." 

The govemment bases this suit on thèse provisiona of the latter 
act. It claims that the contract în question, and the association 
formed under it, are Ulegal on three grounds: First, because the 
contract prevents free and unrestricted compétition between com- 
peting Unes of railroad; second, because it tends to create a monopo- 
ly; and, third, because the raikoad corporations hâve through thia 
contract abandoned the discharge of some of théir duties to the 
public. 

The flrst ground stated is chiefly relied on, and it présents ques- 
tions of deep interest, the décision of which must hâve a far-reach- 
ing and important influence on the transportation System of the 
nation. The govemment does not claim that the contract and as- 
sociation assailed effected a pooling of freights, or that they tend 
to retard improvement ia the facilities aSorded for safe, quick, and 
convenient transportation, or that they are obnoxious to any of the 
provisions of the Interstate commerce act; but it insists that the 
anti-trust act prohibits ail contracta and combinations between com- 
peting railroad corporations which in any manner restrict free com- 
pétition. The argument is, the anti-trust act prohibits any con- 
tract between competing railroad companies that restrîcts com- 
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pétition. TMs contract restricts compétition; therefore it is illégal. 
Is, then, every contract between competing railroad companies tiiat 
in any manner imposes a restriction upon compétition a "contract 
in restraint of trade" and illégal within the meantng of th.e anti- 
trust act? Is the existence of restriction upon compétition the 
standard by wh'icli the legality of thèse and ail other contracts 
must be measured under that act? and, if not, by what standard 
shall their legality be determined? Thèse are questions that the 
position of the govemment compels us to consider before we can 
détermine whether or not this contract is void. Their détermination 
demands a careful examination and construction of that part of the 
anti-trust act which déclares that "eyery contract, combination in 
the form of trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several states," is illégal. No définition 
of thèse tèrms is found in this act, but the terms are not new. For 
more than 200 years before it was passed the courts of England and 
America had îvova. time to time declared that certain classes of 
contracts in restraint of trade were agaînst public policy, and there- 
fore illégal and void under the common law. The line of démarca- 
tion between thèse illégal contracts and the innumerable ralid 
agreements that are daily made in the business world had been 
drawn by long Unes of décisions, and had been repeatedly pointed 
out by the suprême court of the United States. Gibbs v. Qas Co., 
130 U. S. .396, 409, 9 Sup. Ot. Eep. 553; Fowle v. Park, 131 U. S. 88, 
9 Sup. et. Bep. 658. Two years before its passage congress had 
enacted the interstate commerce law. They had there provided a 
code of rules and established a commission for the express purpose 
of regulating that part of interstate and international commerce 
which relates to transportation. Under thèse circumstances, three 
weU-settled rules of construction must be applied to ascertaln the 
meaning and scope of the act: 

(1) It must be read in the light of ail gênerai laws upon the same 
subject in force at the time of the passage of the act. 

(2) Where words hâve acquired a well-understood meaning by 
judicial interprétation, it is to be presumed that they are used in 
that sensé in a subséquent statute, unless the contrary clearly ap- 
pears. 

(3) Where congress créâtes an offense, and uses common-law 
terms, the courts may properly look to that body of jurisprudence 
for the true meaning of the terms used, and, if it is a common-law 
offense, for the définition of the offense if it is not clearly deflned 
in the act adopting or creating it. U. S. v. Armstrong, 2 Curt. 
446; U. S. V. Coppersmith, 4 Fed. Eep. 198; In re Greene, 52 Fed. 
Kep. 104, 111; McCool v. Smith, 1 Black, 459, 469; McDonald v. 
Hovey, 110 U. S. 619, 628, 4 Sup. Ct Eep 142. 

Thus we are brought to a considération of the statutes in force 
and the décisions that had been rendered when this act was passed 
to détermine what contracts in restraint of trade were then illégal, 
for it is clear both from the rules to which we hare referred and 
from the titlè of the act, viz. "An act to protect trade and com- 
merce against unlawful restraints and monopolies," that it was 
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such contracts, and such contracts only, that congress intended to 
déclare imlawful and criminal in interstate commerce. 

Under the common law, the ground on which contracts in re- 
straint of tràde were declared unlawful was that they were against 
public policy. But when it becomes necessary to consider grounds 
of public policy in the détermination of a case, it is well to bear 
in mind the oft-quoted remarks of Justice Burrough in Eichardson v. 
MeUish, 2 Bing. 252, tliat public policy "is a very unruly horse, and 
wben you once get astride of it you never know where it will 
carry you. It may lead you from the sound law." Public policy 
changes with the changing conditions of the times. It is hardly 
to be eî:pected that a people who are transported by steam with 
a rapidity hardly conceived of a century ago, who are in constant 
and instant communication with each other by electricity, and 
who carry on the most important commercial transactions by the 
use of the telegraph whîle separated by thousands of miles, will 
entertain precisely the same views of what is conducive to the 
public welfare in commercial and business transactions as the people 
of the last century, who lived when commerce crept slowly along the 
coasts, shut out of the interior by the absence of roads, and ham- 
pered by an almost impassable océan. In 1415 a writ of debt was 
brought on an obligation by one John Dier, in which the défend- 
ant aUeged the obligation in a certain indenture which he put 
forth, and on condition that if the défendant did not use his art 
of a dyer's craft, within the city where the plaintiff, etc., for half 
a year, the obligation to lose its force, and said that he did not 
use his art within the time limited. HuU, J., said: "In my opin- 
ion, you might hâve demurred upon him that the obligation is 
Toid, inasmuch as the condition is against the common law; and, 
per Dieu, if the plaintiff were hère, he should go to prison till he 
paid a fine to the king." Y. B., 2 Hen. V. fol. 5, pi. 26. In 1841, 
Lord Langdale, master of the roUs, held that a contract made by 
a lawyer not to practice his profession in Great Britain for 20 
years was not against public policy, and that it was valid. Whit- 
taker v. Howe, 3 Beav. 383. In 1843, the court of exchequer 
held that an agreement not to practice as a surgeon dentist in 
London or in any other town where the plaintiffs might hâve been 
practicing was reasonable and lawful so far as it related to Lon- 
don, but against public policy and void as to the other towns. 
Mallan v. May, 11 Mees. & W. 652, 667. In 1869, Vice Ohancellor 
James sustained a contract by vendors not to carry on or allow 
others to carry on in any part of Europe the manufacture or 
sale of certain kinds of leather so as in any way to interfère with 
the exclusive enjoyment by the purchasing company of the manu- 
facture and sale thereof, and issued an injunction to enforce it. 
Gloth Co. V. Lorsont, L. E. 9 Eq. 345. In 1889 the suprême court 
of New York sustained a contract not to manufacture or sell 
thermometers or storm glasses throughout the United States for 
10 years. Thermometer Co. v. Pool, 51 Hun, 157, 163, 4 N. Y. 
Supp. 861. And in 1891 the suprême court held tha<t a contract 
of a railroad corporation giving the Pullman Southern Car Corn- 
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pany the exclusire right to furnish ail drawing room and aleeping 
cars required by that road during a period of 15 years was net an 
iUegal restraint of trade, and sustained it. Chicago, etc., K. Co. v. 
PuUman Southern Car Co., 139 U. S. 79, 11 Shp. Ct. Rep. 490. It 
is with the public policy of to-day, as illustrated by public statutes 
and judieial décisions, that we hâve now to deal. In considering 
that subject, 'we are not to be governed by our own Tiews of the 
interests of the people, or by gênerai considérations tending to 
show what policy would probably be wise or unwise. Such a 
standard of détermination might be unconsciously varied by the 
Personal views of the judges who constitute the court. The pub- 
lic policy of the nation must be detennined by its constitution, 
laws, and judieial décisions. So far as they disclose it, it is our 
province to learn and enforce it; beyond that it is unnecessary 
and unwise to pursue our inquiries. Vidal v. Girard's ExYs, 2 
How, 127, 197; Swann v. Swann, 21 Fed. Rep. 299. 

Tuming first, then, to the décisions, we find that it has long 
been settied that contracts or combinations of the producers or 
dealers in staple commodities of prime necessity to the people, 
to restrict or monopolize their supply or enhance their price, 
pooling contracts, or combinations between such producers or deal- 
ers to divide their profits in certain fixed proportions, and pool- 
ing contracts or combinations between competing common car- 
riers, are iUegal restraints of trade, and void; whUe contracts or 
combinations between employers or workmen to fix and abide by 
certain priées for labor or services may be valid in their inception, 
but become iUegal restraints of trade whenever the associations 
formed under them interfère with the freedom of those who are 
not members to refuse to abide by their priées, or to employ or be 
employed at other rates, or whenever such associations undertake 
to prevent nonmembers from using their property or their labor 
as they see fit. The main purpose of contracts of thèse classes 
that are thus held illégal is to suppress, not simply to regulate, 
compétition; and, if suppression is not effected, it is because the 
contracts fail to accomplish their purpose. It is évident that 
there is a wide différence between such contracts and those the 
purpose of which is to so regulate compétition that it may be fair, 
open, and healthy, and whose restriction upon it is slight, and only 
that which is necessary to accomplish this purpose. It does not 
necessarUy foUow that contracts of the latter class constitute 
illégal restraints of trade because those of the former classes do. 

To maintain his proposition that any contract between com- 
mon carriers that restricts compétition in any degree is an il- 
légal restraint of trade, the counsel for the government has cited 
numerous cases where such expressions as the foUowing are found 
in the opinions of the courts: "The people hâve a right to the 
necessaries and conveniences of life at a price determined by the 
relation of supply and demand, and the law forbids any agreement 
or combination whereby that price is removed beyond the salu- 
tary influence of legitimate compétition." De Witt Wire-Cloth Co. 
V. New Jersey Wire-Cloth Ce, (Com. PL N. Y.) 14 N. Y, Supp. 277. 
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*It Is against the gênerai pollcy of the law to destroy or Interfère 
with free compétition, or to permit such interférence or destruc- 
tion." Stewart t. Transportation Co., 17 Minn. 372, (Gil. 348.) 
"Combina,tion8 and conspiracies to enhance the priée of any ar- 
ticle of trade and commerce are injurions to the public." People 
V. Fisher, 14 Wend. 9. "Whaterer destroys, or even restricts, com- 
pétition in trade is injurious, if not fatal, to it" Hooker v. Vande- 
water, 4 Denio, 349, 353. A careful and patient examination of 
the cases cited, however, discloses the fact that the contracts con- 
sidered in those cases, which are not of doubtful authority, were 
of one of the classes to which we hâve referred, or rest upon some 
other ground than the existence of restriction upon compétition. 
They were cases involving contracts of competing producers or 
dealers to limit the supply and enhance the price of, or to monopo- 
lize, staple commodities, like Morris Run Coal Co. v. Barclay Coal 
Co., 68 Pa. St 173; India Bagging Ass'n v. B. Kock & Co., 14 La. 
Ann, 168; U. S. v. Jellico Mountain Coal & Coke Co., 46 Fed. Rep. 
432; Luml?er Co. v. Hayes, 76 Cal. 387, 18 Pac. Rep. 391; De Witt 
Wire-aoth Co. t. New Jersey Wire-Cloth Co., (Com. PI. N. Y.) 14 
N, Y. Supp. 277; Sait Co. v. Guthrie, 35 Ohio St. 666; and People 
Y. North River Sugar Refining Co, 54 Hun, 354, 7 N. Y. Supp. 406; 
or cases involving pooling contracts, like Craft v. MoConoughy, 
79 m. 346; Hooker v. Vandewater, 4 Denio, 349; Stanton v. Allen, 
5 Denio, 434; Anderson v. Jett, (Ky.) 12 S. W. Rep. 670; Gibbs 
V. Gas Co., 130 U. S. 396, 9 Sup. Ct. Rep. 553; MorrUl v. Railroad 
Oo., 55 N. 9. 531; Denver & N. 0. Ry. Co. v. Atchison, T. & S. F. 
R. Co., 15 Fed. Rep. 650; and Woodruff v. Berry, 40 Ark. 252; or 
cases involving combinations of workmen which compelled non- 
members to abide by the priées for labor which they had fixed or 
to abandon their employment, like People v. Fisher, 14 Wend. 
9, and U. S. t. Workingmen's Amalgamated Council, 54 Fed. Rep. 
994, 1000; or cases where the contracts were ultra vires the cor- 
porations, and their purpose and effect was to monopolize trade, 
like Railroad Co. v. CoUîns, 40 Ga. 582; Hazlehurst v. Railroad Co., 
43 Ga. 13; and W. U. Tel. Co. v. American Union Tel. Co., 65 Ga. 
160; or cases of questionable authority, like Com. v. Carlisle, 
Brightly, N. P. 36, 39. See, contra, Snow v. Wheeler, 113 Mass. 179, 
185; Bowen v. Matheson, 14 Allen, 499; Skrainka v. Scharring- 
hausen, 8 Mo. App. 522; and Carew v. Rutherford, 106 Mass. 1, 14. 
It was natural that in the discussion of contracts of thèse classes 
the courts should eondemn in unmeasured terms the suppression 
of compétition, but in none of thèse cases were they required to 
hold, and in none of them did they hold, as we understand the opin- 
ions when read in relation to the facts of the cases respeetively, 
that every restriction of compétition by contracts of competing 
dealers or carriers was illégal. Thèse décisions rest upon broader 
ground, — on the ground that the main purpose of the obnoxious 
contracts was to suppress compétition, and that they thus tended 
to effect an unreasonable and unlawful restraint of trade; they 
• rest on the well-settled rules, and come within the weUdefined 
classes, to which we hâve above referred. 



UNITED STATES V. TE ANS-MISSOURI FREIGHT ASSOCIATION. 71 

A more extended riew of the authoritîes Btrengthens this con- 
clusion, and maJîes plain tlie line of démarcation which séparâtes 
légal contracta that incidentally restrict compétition from illégal 
contracts in restraint of trade. The décision in the leading case 
upon this subject, (Mitchel v. Eeynolds, 1 P. Wms. 181, 1 Smith, Lead. 
Cas. [7th Amer. Ed.] pt. 2, p. 708,) the case which Chief Justice Fuller 
says is the foundation of the rule in relation to the invalîdity of con- 
tracts in restraint of trade, (Gibbs t. Gas Co., 130 TJ. S. 409, 9 Sup. 
et. Eep. 553,) held that a contract that clearly restricted compéti- 
tion was not an illégal restraint of trade. The action was upqn a 
bond the condition of which was that tlie obligor, who was the 
assignor of a lease of a bakehouse and messuage in the parish of 
St. Andrews, Holbom, would not exercise his trade of a baker within 
that parish for three years. The contract was held valid, and the 
action sustained. This décision was rendered in 1711. Chief 
Justice Parker, in delivering it, declared that contracts in partial 
restraint of trade were valid if made upon sufflcient considération, 
but that contracts in gênerai restraint of trade were illégal, because 
they deprived the party restrained of his livelihood and the sub- 
sistence of his family, and the public of a useful member. The 
point actually decided, that contracts in partial restraint of trade 
may be sustained, has been uniformly approved, but in the develop- 
ment of the law applicable to this subject there has been added to 
it the further condition that the restriction imposed must be rea- 
sonable in view of ail the facts and circumstances of each particular 
case. The remark of Chief Justice Parker that contracts în gênerai 
restraint of trade are illégal — a remark that was not necessary to 
the détermination of the question before him — ^has been, to say the 
least, greatly modified by subséquent décisions. There is a plain 
tendency in the later authorities to repudiate the proposition that 
there is any hard and fast rule that contracts in gênerai restralint 
of trade are illégal, and to apply the test of reasonableness to ail 
contracts, whether the restraint be gênerai or partial. In Tallis 
V. Tallis, 1 El. & Bl. 391, the court of queen's bench held, in 1853, 
that a coTenant restricting compétition, which bound the covenantor 
not to exercise his trade of a canvassing publisher in London or 
within 150 miles of the gênerai post office, or in Dublin or Edin- 
burgh, or within 50 miles of either, or in any other town where the 
covenantee or his successors had an establishment or might bave 
had one within six months preceding, was not an illégal restraint 
of trade, and enforced it. In Mogul Steamship Co. v. McGregor, 
Gow &' Co., 21 Q. B. Div. 544, certain sMpowners engaged in the 
carrying trade between London and China had formed an association 
for the purpose of keeping up the rate of freights in the tea trade, 
and securing that trade to themselves. They accomplished this 
purpose by allowing a rebate of 5 per cent, on ail freights paid by 
shippers who shipped in their vessels only, and thus partiaUy or 
entirely excluded the plaintiffs, who were comj>eting shipowners, 
from the tea-carrying trade. The latter brought suit for an in- 
junction and damages, but, notwithstanding the obvious restric- 
tion upon free compétition, Lord Coleridge held that the associa- 
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tioD was not an unlawful cômbination in restraint of trade, and 
gare jndgnient for the défendants. This décision was rendered in 
1888. It was sustained on appeal, (23 Q. B. Div. 598,) and finally 
afïirmed by the house of lords, (App. Cas. 1892, p. 25.) In 
Perkîns v. Lyman, 9 Mass. 522, tiie suprême judicial court of Massa- 
chusetts held, in 1813, that a contract by a merchant not to be in- 
terested in any voyage to the northwest coast of America was not 
invalid as in restraint of trade. In Match Co. v. Roeber, 106 N. Y. 
473, 13 IS. E. Eep. 419, a contract of a match manufacturer never to 
manufacture or sell any friction matches in the District of Columbîa, 
or in any part of the United States except Idaho and Montana, was 
sustained and enforced. In Navigation Co. y. Winsor, 20 WaÛ. 64, 
decided in 1873, a contract between two steam navigation com- 
panies engaged in the business of transportation on the rivers, bays, 
and waters oî California, and on the Columbia river and its tribu- 
taries, respectively, was declared by the suprême court not to be in 
restraint of trade, altliough it prohibited the use of a certain steamer 
in the waters of California for 10 years. And in 1890 the suprême 
court of New Hampshire in an exhaustive and persuasive opinion 
held that contrjicts by wlilch a railroad coi-po ration leased its road 
and roUing stock to a competitor for many years were not neces- 
sarily against public policy or void at common law, when the pur- 
pose of the contracts and combinations did not appear to be to raise 
the rate of transportation above the standard of fair compensation, 
or to violate anydutyowingtothe public by noncompeting companies. 
Manchester, etc., R. Co. v. Concord R. Co., (N. H.) 20 Atl. Rep. 383. 
If further authority is wanted for the proposition that it is not the 
existence of the restriction of compétition, but the reasonableness 
of that restriction, that is the test of the validity of contracts tbat 
are claimed to be in restraint of trade, it wîU be found in Fowle 
V, Parlj, 131 U. S. 88, 97, 9 Sup. Ct. Rep. 658; Gibbs v. Gas Co., 130 
U. S. 396, 9 Sup. Ct. Rep. 553; In re Greene, 52 Fed. Rep. 104, 118; 
Horner v. Graves, 7 Bing. 735, 743 ; Hubbard v. Miller, 27 Mich. 15, 
19; Rousillon v. Rousillon, 14 Ch. Div. 351, 363; Cloth Co. v. 
Lorsont, L. R. 9 Eq. 345, 354; Wickens v. Evans, 3 Younge & 
J. 318; Ontario Sait Co. v. Merchants Sait Co., 18 Grant, Ch. 540; 
Mallan v. May, 11 Mees. & W. 652, 657; Whittaker v. Howe, 3 Beav. 
383; Kellogg v. Larkin, 3 Pin. 123, 150; Beal v. Chase, 31 Mich. 490; 
Skrainka v. Scharringhausen, 8 Mo. App. 522, 525; Wiggîns Ferry 
Co. y. Chicago & A. R. Co., 73 Mo. 389 ; Gloucester Isinglass & Glue 
Co. V. Russia Cernent Co., 154 Mass. 92, 94, 27 N. E. Rep. 1005; 
Thermometer Co. v. Pool, 51 Hun, 157, 163, 4 N. Y. Supp. 861; As- 
sociation V. Walsh, 2 Daly, 1; Hodge v. Sloan, 107 N. Y. 244; 17 K 
E. Rep. 335; Brown v. Rounsavell, 78 TU. 589; Jones v. Clilïord's 
Ex'r, 5Fla.510, 515. 

From a review of thèse and other authorities, it clearly appears 
that when the anti-trust act was passed the rule had become flrmly 
established in the jurisprudence of England and the United States 
that the validity of contracts restrîcting compétition was to be de- 
termined by the reasonableness of the restriction. If the main pur- 
pose or natural and inévitable effect of a contract was to suppress 
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compétition or create a moiiopoly, it was illégal. If a contract ini- 
posed a restriction that was unreasonably injurious to the public 
interest, or a restriction that was greater than the interest of the 
party in whose favor it was imposed demanded, it was illégal. But 
contracts made for a lawful purpose, which were not unreasonably 
injurious to the public welfare, and which imposed no heavier re- 
straint upon trade than the interest of the favored party required, 
had been uniformly sustaîned, notwithstanding their tendency to 
some extent to check compétition. The public welfare was first 
considered, and the reasonableness of the restriction determined 
under thèse rules in the light of ail the facts and circumstances of 
each particular case. 

Biit it is said that railroad corporations are quasi public cor- 
porations, and any restriction npon their compétition is against the 
public policy of the nation. It is not to be denied that there are 
some expressions to be found in adjudged cases, notably in Gibbs 
T. Gas Co., 130 U. S. 396, 409, 9 Sup. Ct. Rep. 553; West Virginia 
Transp. Co. v. OMo Eiver Pipe Line Ce, 22 W. Va. 600, 625; Chicago 
Gaslight & Coke Co. v. People's Caslight & Coke Co., 121 111. 530, 
13 N. E. Rep. 169; and W. U. Tel. Co. v. American Union Tel. Co., 
65 Ga. 160, — ^to the effect that where a business is of such character 
that it cannot be restrained to any extent whatever without préj- 
udice to the public interests, the courts décline to enforce or sus- 
tain contracts imposing such restraint, however partial. But the 
language employed by the courts in thèse cases should be read in 
the light of the circumstances under which it was uttered, and with 
due ràerence to the point actually adjudicated. Thus in the earliest 
of thèse cases (W. U. Tel. Co. v. American Union Tel. Co.) it was 
held that a contract between a railroad Company and a telegraph 
Company by which the former granted to the latter the exclusive 
right to construct a telegraph line along its right of way, necessarily 
excluded ail other telegraph lines from the use of a right of way 
that by condemnation had been devoted to public uses, and was 
vo'id, because it was in restraint of trade, and tended to create a 
monopoly. In West Virginia Transp. Co. v. OMo River Pipe Line 
Co. it was held that an owner of 2,000 acres of oil land could not 
grant to one pii>e line Company an exclusive right to lay a pipe line 
across said lands, because the législature, by authorizing pipe line 
companies to condemn lands for the construction of such lines, had 
thereby declared that tht public had an interest in their construc- 
tion, and that a conti-act which precluded such companies from lay- 
ing a line across an extensive tract of Jand was necessaiily opposed 
to public policy. In Chicago Gaslight & Coke Co. v. People's Gasiight 
& Coke Co. the court held that a gas company, which had aceepted 
a charter authorizing it to lay pipes and to supply gas throughout 
the entire limits of the city, could not disable itself from the per- 
formance of the public duty it had undertaken by entering into a 
contract with another company not to lay pipes and supply gas in 
a large section of said city. And in Gibbs v. Gas Co. a like con- 
tract by one gas company with another to abandon the discharge 
of public duties which had been devolved npon it by its charter was 
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held, on that account, to be against public policy, and void, and to 
be voîd on the furtber groixnd tbat tlie contract was in open Tiola- 
tian of a statute wliicli prevented tlie company from "entering into 
a • * • contract with any other gas company whatever." 

No doubt can be entertained that the contract involved in each 
of the cases last referred to was against public policy for its 
marked tendency to create a monopoly, and to suppress healthy 
compétition. Two of the contracta were also vicions in the re- 
spect that the corporation had attempted to disable itself from 
exercising powers which had been conferred upon it for the public 
advantage. iBut we think, in view of the state of facts on which 
the décisions were predicated, and the points actually adjudicated, 
it wotild be unwise to deduce an unbending rule that any and 
every contract between two railway companies which enjoins or 
contemplâtes concert of action in the matter of establishing freight 
or passenger rates between compétitive points is against public 
policy, and an unlawful restraint of trade. No case, we believe, 
has yet gone to that estent, or has declared that the business of 
transporting freight and passengers by rail is of such character 
that no restraint whatever upon compétition therein is permissible. 
On the contrary, contracts between common carriers which im- 
posed some restrictions upon compétition hâve been frequently 
sustained by our highest courts, and the rule has been often ap- 
plied that the test of their validity was not the existence, but the 
reasonableness, of the restriction imposed. Navigation Co. v. 
Winsor, 20 Wall. 64; Chicago, etc., R. Co. v. Pullman Southern 
Car Co., 139 U. S. 79, 11 Sup. Ct. Eep. 490; Mogul Steamship Co. 
V. MoGregor, Gow & Co., 21 Q. B. Div. 544; Manchester, etc., E. 
Co. V. Concord R. Co., (N. H.) 20 Atl. Rep. 383; Wiggins Ferry Co. 
V. Chicago & A. R. Co., 73 Mo. 389. But even if such an extrême 
view, as is above indicated, was once tenable, we fail to see how 
it can well be maintained since the passage of the interstate com- 
merce law, and the action that has been taken thereunder by the 
government commission which was' created to enforce its provi- 
sions. The interstate commerce law imposes several important 
restrictions upon the right of railway companies to do as they 
please in the matter of making and altering rates, and congress 
has thereby expressed its conviction that unrestrained compéti- 
tion between carriers is not, at the présent time, and under exist- 
ing conditions, most conducive to the public welfare, but that 
other things are quite as essential to the public good. Mark the 
différence in public policy towards merchants and railroad com- 
panies exhibited by the corfimon law and by the interstate com- 
merce act. Merchants may refuse to sell their wares at ail, they 
may refuse to transact any business; but railroad companies are 
common carriers; they must furnish transportation when re- 
quested; they must operate their roads or forfeit their franchises; 
merchants may charge any price they see flt for their wares, but 
railroad companies are restricted to reasonable and just charges 
for transportation, (Interstate Commerce Act, § 1;) merchants may 
sell articles of like character and value for as many différent priées 
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as they hâve différent customers, but railroad companies are re- 
etricted to thé same charges to ail their customers for like serv- 
ices, (Id. § 2;) merchants may give to any customers or any local- 
ities any préférence or advantage they choose over other cus- 
tomers or localities, but railroad companies are prohibited from 
giving any undue préférence or advantage to any party or place, 
(Id. § 3;) merchants may sell articles of inferior value for higher 
priées than those they charge and receive for those of greater value, 
but railroad companies are prohibited from charging or receiving a 
greater compensation for a short haul than for a long haul, (Id. 
§ 4;) merchants may keep their priées secret; railroad companies 
must publish their rates for transportation, and are prohibited from 
charging or receiving a greater or less compensation than that 
specifled in the published schedules, (Id. § 6;) merchants may 
change their priées instantly and without notice, railroad com- 
panies are prohibited from increasing their rates except aft- 
er 10 days' public notice or from decreasing them except aft- 
er three days' public notice, (Id. § 6;) merchants may trans- 
act their business free from the supervision or interférence 
of the government; but railroad companies are subject to the 
supervision of a commission, established by the government, au- 
thorized to take the necessary proceedings for the enforcement 
of thèse restrictions, (Id. § 12.) Thèse restrictions relate almost 
exclusively to rates for the transportation of freight and passengers. 
They are numerous, radical, and effective. They became operative 
by an act of congress three years before the anti-trust act was 
passed, and they establish beyond cavil that from that date the 
public policy of the nation was that compétition between railroad 
companies engaged in interstate commerce should not go whoUy 
unrestricted. 

If we turn now to the published reports of the interstate com- 
merce commission, whose opinion on such matters is certainly 
entitled to great considération, we find the view even more clearly 
expressed that it was the purppse of congress to place important 
restraints upon compétition, that uncontroUed struggles for pat- 
ronage by railway carriers are frequently detrimental to the pub- 
lic welfare, that rate wars are especially injurious to the business 
interests of the country and contrary to the spirit of existing laws, 
that the interstate commerce act invites conférences between rail- 
way managers, and that concert of action in certain matters by 
railway companies is absolutely essential to enable it to accomplish 
its true purpose. 

In the fourth annual report of the commission, at page 19, we find 
the following statemeut: 

"It is thus seen at every tum that the régulation of rates on a considéra- 
tion of the pecuniary or other situation of any single road, and without a 
survey of the whole field of opérations whereby its business may be afCected, 
and under a supposition that what is done in respect to that road may be 
limlted in its conséquences, is entirely antagonlstie to ail principles of rail- 
road transportation. The railroad managers hâve perceived this from the 
very flrst, and it is because they hâve perceived tlîis that they hâve been 
compelled to organize themselves into railroad associations, for the purpose 
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of agreeing npon classiflcatloiis and rates, and upon a great variety of other 
matters pertalning to the methods of conductlng Interlocklng and overlap- 
ping business, and ail business afCected by compétitive forces." 

And on page 21 of the same report the foUowing: 

"In former reports the commission bas referred to the undoubted fact that 
compétition for business between railroad companies Is often pushed to riiin- 
ous extrêmes, and that the most serious difflculties in the way of securing 
obédience to the law may be traced to this fact. When compétition dégén- 
érâtes to rate •wars, they are as unsettllng to the business of the country as 
they are mischievous to the carriers, and the spirit of the existing law is 
against them." 

In the second annual report on page 25, when speaking of the 
unity of railroad interests, the commission uses this language: 

"But the voluntary establishment of such extensive responslbllity would re- 
qulre such mntùal arrangements between the carriers as would establish a 
common authorlty, whlch should be vested wlth power to make trafflc ar- 
rangements, to flx rates, and to prorlde for thelr steady maintenance, to com- 
pel the perforij^ance of mutual duties among the members, and to enforce 
promptly and efflclently such sanctions to thelr mutual understandings as 
might be agreed npon." 

And in the same report, on page 23, we flnd the following: 

"A short road may sometlmes make Itself Uttle better than a public nuisance 
by simply abstalning from ail accommodation that could not by law be 
foreed from it. It would not be likely to do this unless for some purpose of 
extortion from other roads, but the existence of a power to annoy and em- 
barrass Is a fact of large importance. The public bas an Interest in belng 
protected against the probable exercise of any such power. But Its inter- 
est goes further than this; It goes to the establishment of such relations 
among the managers of roads as will lead to the extension of thelr trafflc 
arrangements wlth mutual responslblllties, just as far as may be possible, so 
that the public may hâve. In the services performed, ail the benefits and con- 
venlences that might be expected to foUow from gênerai fédération. There 
is nothing in the existence of such arrangements which is at aU Inconsistent 
wlth eamest compétition. They are of gênerai convenience to the carriers 
as well as to the public, and their voluntary extension may be looked for 
until, in the strlfe between roads, the limlts of compétition are pajssed, and 
warfare Is entered upon. But, In order to form them, great mutual con- 
cessions are often indispensable, and such concessions are likely to be made 
when relations are friendly, but are not to be looked for when hostile re- 
lations hâve been Inaugurated." 

In the first annual report, on page 33, the commission further 
said : 

"To make railroads of the greatest possible sei-vice to the country, contraot 
relations wonld be essentlal, because there would need to be joint tariiïs, 
joint running arrangements and Interchange of cars, and a giving of crédit 
to a large extent, some of which were obviously beyond the reacb of com- 
pulsory législation, and, even if they were not, could be best settled, and ail 
the incidents and qualifications fixed, by the voluntary action of the parties 
In control of the roads respectlvely. Agreement upon thèse and • kindred 
mattei-s became, therefore, a settled policy, and short Independent lines of 
road seemed to lose thelr identity, and to become parts of great tnink lines, 
and associations were formed which embraced aU the managers of roads in 
a State or section of the country. To thèse associations were remitted many 
questions of common interest, Including such as are above referred to. Classi- 
flcation was also conflded to such associations, It being évident that différ- 
ences in classification were serious obstacles to a harmonious and satisfactory 
ihterchange of trafflc. But what perhaps more than anything else influeneed 
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the formation ol such associations; and the conferring upon them of large 
authority, was the llablllty, whlch was constantly imminent, that destructlTe 
wars cl rates would spring np between competlng roads to the serlous In- 
jury of the parties and the gênerai disturbance of business. Accordingly, 
one of the ehief functlons of such associations has been the flxlng of rates, 
and the devising of means whereby thelr several members can be compeiled 
or Induced to observe the rates when flxed." 

It would extend this opinion to an unreasonable iength if we as- 
sumed to state the reasons -which probably influenced congcess 
to impose some restrictions upon compétition in the matter of 
railway transportation, and to place railway carriers under the 
opération of a law which, for its successful exécution, as pointed 
ont by the Interstate commerce commission, seems to some extent 
to invite conférence and concert of action. It is likewise unnec- 
essary for us to state the reasons why railroad companies should 
be accorded the privilège of entering into arrangements with other 
companies which may, to some extent, regulate compétition. Eea- 
sons to that eiïect hâve been stated with great ability and per- 
suasive force in some of the cases to which we hâve already re- 
ferred, notably in Manchester, etc., K. Co. v. Ooncord E. Co., supra. 
But, without entering into that discussion, it is suificient to say 
that, iït our iudgment, there was no hard and fast raie in force 
when the anti-trust act was enacted which made every contract 
between railroad companies void on grounds of public policy if 
it in any wise checked compétition. In our judgment, the more 
reasonable doctrine then prevailed, especially in view of the ré- 
cent passage of the Interstate commerce act, that such contracta 
were void, if, judged in the light of ail the circumstances and con- 
ditions under which they were made, they unreasonably restricted 
compétition. 

In view of the foregoing principles, it remains for us to examine 
the contract which is alleged to be in violation of the anti-trust 
act, but before doing so a preliminary observation will not be 
out of place. The anti-trust act is a criminal statute, and it 
should not be so construed as to subject persons to the penalties 
thereby imposed unless the contract complained of is one that is 
clearly within the provisions of the statute. It is also well to note 
that the case cornes before us simply on bill and answer. The Mil al- 
lèges that its purpose, and that of the association formed under it, 
was to suppress compétition, enhance rates of freight, and monopo- 
llze the trafSc. The answers deny thèse averments, and allège 
that the purpose of the contract and association was to carry into 
effect the provisions of the Interstate commerce act, and to make 
rates public and steady. The biU allèges that the effect of the 
contract and association has been to raise the rates of freight 
above those which the public might hâve reasonably expected to 
obtain from free compétition. Tbe answers deny this allégation, 
and aver that the efEect has been to maintain reasonable rates, 
and that more than 200 réductions of rates hâve been eflected 
through the association. Upon a hearing on bill and answer the 
averments of fact contained in the bill are overcome by the deniala 
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of the answer, and the averments of fact in the answer stand ad- 
mitted;' Tainter v. Clat-k, 5 Allen, 66; Brinckerhoff t. Brown, T 
Johns, Ch. 217; Perkins t. Nichols, 11 Allen, 542. 

The resuit is that the government's right to relief hère rests 
upon the contract itself, and the fact that the rates maintained 
under it haye not been unreasonable, and that many réductions 
hâte been made under its opération. The ordinary rules of in- 
terprétation must then be applied to the language of this contract, 
and, if it appears that its purpose and tendency were to unreason- 
ably restrict compétition, it must be declared illégal. Dillon v. 
Barnard, 21 Wall. 430, 437; Interstate Land Co. v. Maxwell Land 
Grant Ce, 139 U. S. 569, 577, 11 Sup. Ct. Bep. 656. 

In construing the contract it must also be remembered that 
fraud and illegality are not to be presumed, and that the pur- 
pose of the contract is that which is clearly manifest by its terms. 
In Mitchel v. Eeynolds, supra, the unfortunate remark "that where- 
ever such contract stat indifferenter, and for aught appears, may 
be either good or bad, the law présumes it prima facie to be bad," 
fell from Chief Justice Parker. This seems to be the reverse of 
the proposition that every man is presumed to be innocent until 
he is proved to be guilty. It bas long been repudiated by the 
courts of England and America. The burden is on the party who 
seeks to put a restraint upon the freedom of contract to make it 
plainly and obviously clear that the contract is against public 
policy, and the true rule of construction is that neither fraud nor 
illegality is to be presumed, but the contract is to be assumed to 
hâve been made in good faith for the purpose which appears on 
the face of it, and not colorably for any other. Eegistering Co. v. 
Sampson, L. E. 19 Eq. 462; ' Tallis v. Tallis, 1 El. & Bl. 391; 
EousiUon v. Eousillon, 14 Ch. Div. 351, 365; Stewart v. Trans- 
portation Co., 17 Minn. 372, 391, (Gil. 348;) Marsh v. Russell, 66 
N. Y. 288; Phippen t. Stickney, 3 Metc. (Mass.) 384, 389. 

Proceeding, then, to an examination of the contract, we flnd it 
to be substantially as foUows: In the preamble there is a décla- 
ration that the association is formed for "mutual protection by 
èstablishing and maintaining reasonable rates, rules, and régula- 
tion, both through and local." Article 1 déclares that substan- 
tially ail trafSc compétitive between two or more members in that 
part of the United States between the Mississippi and Missouri 
rivers and the Pacilic océan shall be governed by the association. 
It is provided by article 2 that the association shall choose a 
chairman by unanimous vote; that there shall be regular monthly 
meetings of the association, in which each member must be repre- 
sented by some responsible ofiScer authorized to act definitely on 
ail questions to be considered ; that a committee shall be appotated 
to establish rates, rules, and régulations for the trafiSc, and that 
thèse shall be put into efifect; that any railroad company may give 
ûve days' written notice prier to any monthly meeting of any pro- 
posed réduction of rates or change of rules, and eight days' notice 
as to the trafQc of Colorado or Utah; that thereupon the réduction 
or change shall be considered and voted upon by the association at 
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the next monthly meeting, and ail members shall be bound by the 
décision of the association, "unless then and there the parties shall 
give the association definite written notice that in ten days there- 
after they shall make such modification notwithstanding the vote 
of the association;" that any member may witbout notice, at its 
péril, make any rate, mie, or régulation necessary to meet the 
compétition of outside Unes, subject to a liability to pay a penalty 
of $100 if the association décides by a two-thirds Tote that the rate, 
rule, or régulation was not necessary for that pur pose; that ail 
arrangements with coimecting lines for the division of through 
rates relating to traflQc covered by the agreement shall be made 
by anthority of the association, and that the chairman of the as- 
sociation shall punish violations of the agreement by fines not 
exceeding $100 in any case. Article 3 makes the chairman the 
executive offlcer of the association, requires Mm to publish and 
furnish to the members of the association the rates, rules, and 
régulations established, and ail changes in them, and requires him 
to enforce the provisions of the contract. Article 4 prohibits un- 
der-billing or bUling at a wrong classification. Articles 5 and 6 
provide for the appointment of the necessary employés and the 
payment of the necessary expenses of the association. Article 
7 provides for arbitration in case the managers of the parties 
to the agreement tail to agrée upon any question arising under 
it; and article 8 provides that any member may withdraw from 
the association on 30 days' notice. 

It is obvions at a glance that this agreement is not affected 
by any of the vices of an ordinary pooling contract. The income 
of each member of the association under the terms of the agree- 
ment is still measured by the amount of freight and the number 
of passengers it carries, and it is still to the interest of each 
member of the association to make that patronage as great as 
possible, by aflording to the public superior facilities for safe, 
speedy, and convenient transportation. Under the opération of 
the agreement, each company must still compete with its asso- 
ciate members in the character of its roadbed, quality of its equip- 
ments, length of route, convenience of its terminal facilities, and 
in the efficiency of its management, for ail of thèse considérations 
will necessarily hâve a marked influence upon the amount of its 
patronage. 

In other of its features, also, the contract is not subject to 
criticism. In thèse days, when persons engaged in many other 
callings and avocations are in the habit of meeting at intervais, 
as associations, for the purpose of cultivating more friendly re- 
lations and establishing régulations conducive to the gênerai wel- 
fare of .the trade, it is difScult to see upon what just grounds 
représentatives of raUway companies can be denied the right of 
forming associations for the purpose of friendly conférence and 
to formulate rules and régulations to govern railway traffic. 
The fact that the business of railway companiesi is irretrievably 
interwoven, that they interchange cars and trafic, that they act 
as agents for each other in the delivery and receipt of freight 
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and in pajing and collecting freîght charges, and that commodi- 
ties received for transportation generally pass through the hands 
of seyeral carriers, renders it of vital importance to the public that 
uniform raies and régulations governing railway trafflc should be 
framed by tbose who bave a practical acquaintance with the sub- 
ject, and that they should be promidgated and faithfuily observed. 
The advisabUity of establishing such rules and régulations in the 
mode aboTe indicated, particularly for the uniform classification 
of freight, has been frequently pointed out in the reports of the 
interstate commerce commission. Indeed, the beneflts that would 
resuit from uniform rules and régulations, and from uniformity 
in the classification of freight, seem to us so obvions that we need 
not stop to enumerate them. 

We are of the opinion, therefore, that the stipulations of this 
agreement enjoining a monthly conférence between représentatives 
of the various members of the association, and the appointment of 
a committee to formulate rules and régulations governing the 
traflic embraced by the agreement, are not only not opposed to 
public policy, but, if faithfuily carried out, will tend to promote 
the public interests. It is aiso obvions, we think, that the stipu- 
lation requiring five days' written notice of a proposed réduction 
in rates does not, in and of itself, render the contract unlawful. 
It is certain that a contract not to reduce establîshed rates without 
a public notice of three days, and not to increase them vrithout 
a notice of ten days, would not be against public policy, because 
the interstate commerce act has prohibited such changes with 
less notice. The plain object of this provision was to prevent com- 
petitors from resorting to secret, unfair, and ruinous methods of 
warfare, to make compétition fair and open, and to enable shippers 
to modify their action to suit the coming changes. There is no 
purpose of the provision, or of the policy that dictated it, that 
would not be as well, if not better, served by a notice of fifteen or 
forty days, as one of three days. 

But it is urged that the contract in question restrains compé- 
tition in rates, and is therefore unlawful. That it does hâve some 
tendency to check compétition in that respect will not be denied; 
but that the restraint imposed is slight, that there is abundant 
room within the terms of the agreement for the play of ail the 
healthy forces of compétition, and that it has a pronounced tend- 
ency to prevent sudden and violent fluctuations in rates, commonly 
termed "rate wars," seems to us to be equally manifest. It is not 
reasonable to suppose that any member of the association which, 
by virtue of its situation, can really afford to transport freight or 
passengers between any two compétitive points for a substantially 
less sum than its competitors, will be likely to forego the advantage 
that its situation gives it, even under the opération of the agreement. 
It is much more probable that under the opération of the agreement, 
as under the influence of free compétition, the rates between com- 
pétitive points wUl be largely, if not entirely, based upon the rate 
which the road having the shortest Une and best facilities esteems 
fair and reasonable compensation. 
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It will be observed that under the terms of the agreement no 
member of the association bas bound itself to be gorerned by a 
rate fixed by a vote of the majority for a longer period than 10 
days after the monthly meeting next succeeding its notiflcation 
of a proposed change in rates; and for that reason the limita- 
tion imposed by the contract upon the right of a member of the 
association to adopt such a rate as it sees flt is very slight, and 
the power reposed in the association is correspondingly small. We 
fail to see, therefore, that the natnral or probable effect of this 
contract will be to sensibly raise either freight or passenger rates 
above the level which they would attain under the influence of 
what is termed "unrestricted compétition." On the other hand, 
it seems highly probable that the contract in question will prevent 
sudden and violent fluctuations in freight rates, such as often upset 
the business calculations of entire communities, and that this was 
one of the main reasons which led to the formation of the associa- 
tion. We are also persuaded that it will hâve a sensible tendency 
to induce a more uniform System of classification throughout the 
great région where the association opérâtes, and also to induce 
the establishment of a more perfect code of rules and régulations 
goveming freight trafBc. It may also tend to prevent stealthy, 
secret, and unfair methods of warfare, and to make the strife for 
patronage among the members of the association open, fair, and 
honorable. Ail of thèse are objecta that are in Une with the true 
spirit of the Interstate commerce act and an intelligent public 
policy. 

The resuit is that this contract, in view of ail the circumstances 
of the case and the situation of the parties thereto, does not impose 
such unreasonable restraintsi on compétition as will warrant us 
in holding that it is one of those contracts or conspiracies in re- 
straint of trade and commerce among the several states which fall 
within the inhibition of the anti-trust act of July 2, 1890. 

Nor is there any monopoly of trade, or any attempt to monop- 
olize trade, within the meaning of that act, evidenced by this 
contract. So far as can be leamed from it, the association has 
never intended to hâve, and never has had or attempted to hâve, 
any trade. It has not held or attempted to obtain or hold any 
property except the moneys necessary for the bare expenses re- 
quired to pay its officers and employés. It has been and is a mère 
ad%iser with its members upon disputed questions submitted by 
the contract to its considération. So fâr as can be learned from 
the contract, each member of the association is striving with every 
other in its territory, whether a member of the association or not, 
to divert from the latter and gather to itself ail possible trade. 
There are provisions in the contract that the chairman may au- 
thorize members to meet the rates of competitors who are not 
members of the association, and that any member may meet the 
rates of such a competitor at its péril; but thèse provisions were 
necessary for the protection of members of the association against 
tbe attacks of nonmembers. Without such provisions unreason- 
ably low rates established by the latter would draw away the busi- 
v.68F.no.l — 6 
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ness of the members, and deprive them of the opportunity to com- 
pete on equal terms. Thèse provisions give no company any higher 
right or greater power than it had before tbe contract was made, 
but simply reserved to each the privilège of exercising its original 
right to meet compétition without giving the 15 days' notice in 
case of a warfare upon it by a nonmember. 

A monopoly of trade embraces two essen1;ial éléments: (1) 
The acquisition of an exclusive right to, or the exclusive con- 
trol of, that trade; and (2) the exclusion of ail others from that 
right and control. There is nothing in this contract indicating 
any purpose or attempt to obtain such a monopoly. The great 
transportation Systems of the Great Northern Eailway Company, 
the Northern Pacific RaHroad Company, the Southern Pacific 
Railroad Company, and the Texas Pacific Eailroad Company were 
operated in the région subject to the régulation of this associa- 
tion, but none of thèse companies were members of it; and, even 
it they had been, there would stUl hâve been no évidence of any 
attempt to monopolize trade hère, because each member is left to 
compete with every other for its share of the trafQc. In re Greene, 
52 Fed. Eep. 104. 115. 

The position that thèse railroad companies hâve so far dis- 
abled themselves from the performance of their public duties 
by the exécution of this contract as to give ground for the avoid- 
ance of the contract, and for a forfeiture of their franchises, can- 
not be successfully maintained. It is well settled upon principle 
and authority that, where a corporation by a contract entirely or 
substantially disables itself from the performance of the duties 
to the public imposed upon it by the acceptance of its charter, 
the contract is void, and its franchise may be forfeited. The rea- 
sons for this rule, and some of the limitations of it, were stated 
by this court in Union Pac. Ey. Col v. Chicago, E. I. & P. Ey. Co., 51 
Fed. Eep. 309, 317-321, 2 C. 0. A. 174, 230-235: and it is unnec- 
essa,ry to repeat them hère. It goes without saying that this 
rule in no way limits the power of a corporation to discharge its 
duties through agents of its own sélection. There is no doubt 
that each of thèse corporations could lawfuUy appoint an expert 
or a committee of experts upon the subject of classification and 
rates of freight upon its road, empower him or them to flx the 
rates, and then maintain them for 40 days unchanged. Practically 
the 15 représentatives of thèse companies, at a meeting of the 
association, their chairmân, and their committee that originally 
fised the rates and rules, together constitute an advisory commit- 
tee on rates and rules of traffic, composed of men whose intimate 
knowledge of the needs of the shippers, and of the character and 
quantities of the commodities transported through the différent 
portions of the wide area traversed by thèse railroads, and whose 
wide expérience in the effect of various rates upon the accommo- 
dation of the public and the business of the companies fit them 
well to carefully consider and wisely establish just and reasonable 
rates throughout this territory. Such a committee each company 
acting independently might hâve appointed, and it is not per- 
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ceived that the fact that two or more companies appoint the same 
men to establish rates and rules for the traffic npon their respec- 
tive roads in any way invalidâtes the appointment of either. 

Moreover, the power delegated to the association, its committee 
and chaimian, is so limited in extent and so restricted in time 
that it is hardly worthy of serions considération as the ground for 
the avoidance of a contract and the forfeiture of a franchise. The 
power granted to the committee originally chosen to establish the 
rates and raies expired by limitation npon a 30-days notice of 
withdrawal from the association; the power of the association 
itself to prevent modifications and changes in the rules and rates 
established ceases after 15 days' notice of an intention to make 
the modifications and changes notwithstanding its action. It is 
true that there is a provision in the second article of the agree- 
ment that regular meetings of the association shall be held, "un- 
less notice shall be given by the chairman that the business to be 
transacted does not warrant calling the members together," but 
the remark of the counsel for the government that this gives the 
chairman power to prevent the considération of proposed changes 
in rates, and thus to maintain them indeflnitely by preventing a 
meeting of the association, cannot be seriously considered. The 
efifect of the contract is that, when a company gives notice of a 
proposed change of any importance, the meeting shall be held. 
Such a notice présents business to be transacted that does war- 
rant calling the members together. If, under such circumstances, 
the chairman gives notice that there is no such business, he vio- 
lâtes the contract. The presumption is that he will not violate 
it; and, if he does do so, that is no ground for an avoidance of 
the contract. 

The resuit is that neither this contract nor the association formed 
under it can be held to be obnoxious to the provisions of the anti- 
trust act in view of the facts admitted by the pleadings in this 
suit, and in the absence of other évidence of their conséquences 
and effect. 

Many of the considérations to which we havé referred are pre- 
sented upon the argument of the question whether or not the anti- 
trust act applies to or in any way governs transportation companies 
that are engaged in that part of Interstate and international com- 
merce which consists solely of the transportation of persons and prop- 
erty, in view of the very substantial régulation of this part of 
commerce provided by the Interstate commerce act. The views 
we hâve expressed render it unnecessary to détermine this ques- 
tion, and we express no opinion upon it. We rest this décision 
on the ground that, if the anti-trust act applies to and governs 
Interstate and international transportation and its instrumental- 
ities, the contract and association hère in question do not appear 
to be in violation of it. 

The decree below is afîirmed, without costa. 

THAYER, District Judge, cencurs. 
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SHIRAS, District Judge, (dissenting.) I am unable to concur 
in the conclusion reach^ by the majority of thé court in this 
case, and propose to state the reasons for such nonconcurrence. 

Assuming that the anti-trust act of July 2, 1890, is applicable 
to Interstate railroad companies and the business transacted by 
them, it seems to me entirely clear that the contract entered into 
by the railway companies forming the Trans-Missouri Freight 
Association is in contravention of the statute, in that it deprives 
the public of the benefit of free compétition between the associated 
railway companies, and thereby subjects the commerce of the ré- 
gions tributary to thèse Unes of railway to the possibility, if not 
the certainty, of paying increased rates for the transportation of 
freight over the same, 

It is doubtless entirely true that at the présent time a more 
libéral rule prevails than in the earlier days in regard to con- 
tracts affecting the business carried on by private citizens or 
corporations, when the same is essentially of a private nature, and 
only indirectly affects the public at large. As is pointed out in 
the opinion of the court, the use of steam and electricity in con- 
nection with the mercantile and commercial business of the world 
has so greatly increased the facUities for commercial intercourse 
that contracts which a century ago would hâve been in fact an 
unreasonable restriction upon trade in its then condition would 
not now produce the same resuit, and hence would not fall within 
the condemnation of the principle which déclares unlawful ail 
contracts or combinations which work an unreasonable restric- 
tion upon trade and commerce. The principle itself, however, re- 
mains in force at the common law even in regard to business en- 
terprises which deal only with matters of private interest, and 
only incidentally afifect the community at large. At an early day 
a distinction was recognized at the common law between the rules 
applicable to business pursuits of a purely private nature and 
those connected with matters directly affecting the community 
at large; as, for instance, the dealing in commodities forming the 
necessaries of life. Contracts or combinations tending to create a 
monopoly in the latter articles were condemned as contrary to pub- 
lic policy, when like contracts affecting other kinds of property 
were held to be valid; and the same principle holds good at the 
présent time. Another distinction which is now flrmly established 
and enforced grows out of the nature of the business contracted 
about, and the relation the contracting parties bear thereto. An 
individual or a private corporation engaged in a purely private 
enterprise may lawfuUy enter into contracts or combinations in 
regard thereto which would be invalid and illégal if the business 
was of a public nature, and the corporation was created for the 
purpose of engaging therein. Thus in Gibbs v. Gas Co., 130 U. 
S. 396, 9 Sup. et. Kep. 553, the suprême court, speaking by Mr. 
Chief Justice Fuller, declared that— 

"The supplying of llluminating gas la a business of a public nature to meet 
a public necesslty. It is not a business like that of an ordinary corporation 
.engaged in the manufacture of articles that may be fumished by individual 



UKITED STATES V. TKANS-MIBSOUBI FEEIGHT ASSOCIATION. 85 

effort. * * • Hence, whlle it is justly urged that those rules whioh say 
that a given contract is against public policy should not be arbltrarily ex- 
tended so as to interfère with the freedom of contract, (Eegistering Co. v. 
Sampson, L. B. 19 Eq. 462,) yet In tbe instance of business of such cliar- 
acter that it presumably cannot be restrained to any extent wtiatever 
without préjudice to the public Interest, courts décline to enforce or sustain 
contracts imposlng such restralnt, however partial, because in contravention 
of public policy. This subject is much considered, and the authorities cited, 
in West Virginia Transp. Co. v. Ohio River Pipe Llne Co., 22 W. Va. 600; 
Chicago Gaslight & Colie Co. v. People's Gasligbt & Coke Co., 121 111. 530, 
13 N. E. Rep. 169; Western Union Tel. Co. v. American Union Tel. Co., 65 
Ga. 160. * * * Innumerable cases, however, might be clted to sustain 
the proposition that combinations among those engagea in business impressed 
with a public or quasi public chai-acter, which are manifestly prejudicial to 
the public Interest, cannot be upheld." 

In West Virginia Transp. Co. v. Ohio River Pipe Line Co., 22 W. 
Va. 600, it is said : 

"If there be any sort of business which from Its peculiar character can be 
restrained to no extent whatever without préjudice to the public interest, 
then the courts would be compelled to hold void any contract imposing any 
restraint, however partial, on this peculiar business, provlded, of course, it 
be shown clearly that the peculiar business thus attempted to be restrained 
is of such a character that any restraint upon it, however partial, must be 
regarded by the court as prejudicial to the public interest." 

In Chicago Gaslight & Coke Co. v. People's Gaslight & Coke Co., 
121 ni. 530, 13 N. E. Eep. 169, it is declared that— 

"The ordinary rule that contracts in partial restraint of trade are not in- 
valid does not apply to corporations like appellant and appellee, because 
they were engaged in a public business, and in fumishing tliat which was a 
matter of public concern to ail the inhabitants of the city." 

It is not necessary to extend the citation of authorities upon this 
gênerai proposition, but it is of vital importance to bear in mind 
the distinction that exista in this particular between private in- 
d'ividuals or corporations engaged in ordinary business avocations 
and public corporations engaged in the performance of a public 
or governmental duty, like that of building and operating a public 
highway in the form of a railway line. 

From the earliest days the duty of constructing and maintalning 
the public roads of a country has been recognized as one incumbent 
upon the govemment. To secure the construction of a railway 
running over the property of many individuals, the right of eminent 
domain must be called into exercise, and thus the character of a 
public enterprise is impressed upon it both by reason of the purpose 
it is intended to subserve and by reason of the govemmental power 
exercised in its création and maintenance. So, also, corporations 
created for the purpose of building and operating public highways 
in the form of railroads are of necessity public, not private, cor- 
porations, because they are formed for the purpose of engaging in 
the public work of constructing and operating a highway for the 
use of the people at large, and because they are authorized to call 
into exercise the govemmental right of eminent domain, a right 
which cannot be lawfuUy conferred upon a private corporation en- 
gaged solely in enterprises private in their nature. The failure to 
recognize the distinction existing between private enterprises 
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carried on by individuals or pritate corporations, and public duties 
performed thiPough. the agency of public corporations, ia my judg- 
ment bas misled the court in reachlng the conclusion announced in 
the majority opinion. 

As applied to private associations, the modem authorities un- 
doubtedly sustaîù the proposition therein laid down, "that it is not 
the existence of the restriction of compétition, but the reasonable- 
ness of that restriction, that is the test of the validity of contracta 
that are claimed to be in restraint of trade;" but that, in my judg- 
ment, is not the test of validity when the action of public corpora- 
tions relative to public duties is brought in question. 

Parties engaged in the manufacture or sale of lumber, dry goods, 
or other like articles primarily owe no duty to the pulalic in con- 
nection therewith. They may limit or enlarge, continue or discon- 
tinue the business, as they please, and may charge exorbitant prices 
or the contrary. In thèse particulars they owe no spécial duty to 
the public, for they are not exercising any sovereign or public 
powers in canTing on such private enterprises, nor are they charged 
with the performance of a public duty. Hence they are at liberty 
to enter into contracts with other private parties engaged in like 
pursuîts which may tend to regulàte or restrict the business carried 
on by them, subject, however, to the nile that restrictions unreason- 
ably affecting the freedom of tradé and commerce cannot be sus- 
tained, because thereby the public interests are affected. Touch- 
ing contracts between private parties in regard to pursuits essential- 
ly private in their nature, the test of validity we thus flnd to be the 
actual eflfect thereof on the public welfare. In regard to such 
private enterprises the public has no voice in the management 
thereof, nor any light of dictating what shall or shall not be done 
by the owners thereof, nor hâve the latter become bound to carry 
on the business in the interest or for the beneflt of the public 
primarily. The contrary is true with regard to public corporations, 
clothed with the power to fulflll public duties, and engaged in enter- 
prises the purpose of which is to discharge a goverimiental duty, 
and which require in their performance the exercise of the sover- 
eign right of eminent domain. 

Such public corporations owe primarily a duty to the community, 
and the relations existing between them and the public are in many 
particulars radically différent from those pertaining to private cor- 
porations. Neither extended argument nor the citation of au- 
thorities is needed to show that tiie busiaess of railway transporta- 
tion is one of a public character, and which reaches and affects the 
business interests of the entire community. When a highway in 
the form of a railroad is constructed and put in opération, ail parties 
living in the régions adjacent thereto are dépendent upon the rail- 
road for the carrying on of ail business which involves the trans- 
portation of persons or property in connection therewith. The 
farmer is compelled to use the railway for the transportation of the 
products of his farm to market. The merchant must use the same 
agency in bring'ing to his place of business the merchandise in 
which he deals. Practically the business of the community, whether 
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in connection witb. articles of prime necessity, lîke food or fnel, or 
the other articles wMch are produced or dealt in by the people at 
large, becomes of necessity wholly dépendent upon tbe facilities for 
transportation fumisbed by tbe given railway. As to the majority 
of tbe community liring along its Une, each railway company bas 
a monopoly of the business demanding transportation as one of 
its éléments. By reason of this fact the action of the corporation 
in establishing the rates to be charged largely Influences the net 
profit coming to the fanner, the manufacturer, and the merchant 
from the sale of the products of the farm, the workshop, and manu- 
factory, and of the merchandise purchased and resold, and also 
largely influences the prîce to be paid by every one who consumes 
any crf the property transported over the line of railway. There 
is no other line of business carried on in our midst which is so inti- 
mately connected with the public as that conducted by the rail- 
ways of the country. 

Certainly, if it be true, as held in Gibbs v. Gas Co., supra, that the 
supplying of gas for illuminating purposes is a business of a public 
nature, because it supplies a public necessity, and that it is of such 
a character that contracts between companies engaged therein, 
looking to a regulating of compétition, cannot be sustained because 
inimical to the public welfare, then it must also be true that the 
furnishing facilities for the transportation of the products of the 
country by means of railways is likewise a public business, and 
one of such character that contracts or combinations between the 
corporations engaged therein, intended to limit the effect of free 
compétition upon the rates charged the public, must be held to be 
prejudicial to the public interests, and tiierefore to be invalid. It 
is said in the opinion of the court that — 

"We find that It bas long been settled that contracts or combinations of 
producers or dealers in staple commoditles of prime necessity to the people, 
to restrict or monopolize thelr supply or enhance their priée, poollng con- 
tracts or combinations between such producers or dealers to divide their 
profits in certain flxed proportions and poollng contracts or combinations 
between competing common carriers, are illégal restraints of trade, and void." 

Are not railway companies engaged in the transportation of 
articles of prime necessity to the people? Do they not handle the 
food products of the country, the fuel, and ail the other necessaries 
of life? Do not the rates charged for the transportation of thèse 
articles bave as much to do with determining the prices paid by 
the community as the rates charged by those engaged in buying 
and selling the same upon the open market? If combinations 
among the dealers in such articles to avoid compétition and enhance 
the cost to the consumer are illégal and void, why are not com- 
binations among common carriers engaged in the transportation 
of the same articles, tending to enhance the cost to the consumer 
by avoiding the effect of compétition upon the rates of transi)orta- 
tion, equaUy void? 

If I correctly understand the opinion of the majority, it is therein 
admitted that it is the settled law that contracts or combinations 
between producers or dealers in staple commoditles of prime neces- 
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sity to the people. tending to monopolize the supply or enhance tlie 
priée, are contrary to public policy and tlierefore void; and yet it 
is maintained that public corporations like railway companies may 
combine to fix the rates to be cbarged for the transportation of the 
like commodities, which of necessity affects the cost to the con- 
sumer, as well as the value to the producer, and that contracts thua 
arbitrarily establishing the rates to be eharged, and avoiding the 
eflect of compétition thereon, cannot be held to be involid, unless 
it be clearly shown that the rates thus iixed are unreasonable. It 
seems to me the two propositions are clearly at varîance. 

The right to freely contract and combine possessed by pri^iate 
parties engaged in private pursuits is limited and denied when they 
corne to deal with staple commodities, because the whole community 
is interested in thèse articles of prime necessity, and any contract 
affecting them aflfects the public; and clearly public corporations 
are under a more stringent rule in this particular. 

Unlike private parties engaged in private pursuits, which only 
incidentally, if at ail, affect the public welfare, corporations created 
for the purpose of constructing and operating the modem form of 
public highways owe primarUy a duty to the public. They are 
created to subserve a public purpose, to wit, to furnish the means 
for the transportation of the people and property of the country, 
and they are under constant obligation to use their corporate powers 
in the interest of and for the benefit of the community from which 
thèse powers hâve been derîved. 

The right to demand transportation for one's self or property over 
such highways belongs to every member of the community, and the 
rate to be paid for such service is a question which affects every 
one using the highway, and, in addition, every member of the com- 
munity is affected by the rates charged, for the amount thereof 
enters into and aflects the prîce of every article that is bought and 
sold in the community. The duty of transporting persons and prop- 
erty over a line of railway is a public duty, assumed by the cor- 
poration operating the particular line, and in the proper perform- 
ance thereof the public bas a direct interest. The proper perform- 
ance of this duty includes the rate of compensation to be charged for 
the services rendered, and this is a question in which the public 
has a direct and most important interest, and ail contracts or com- 
binations intended to affect the rate to be charged directly affect 
the public welfare. Clearly, therefore, railway transportation of 
persons and property comes within the classes of business, which, 
in the language of the suprême court in Gribbs v. Gas Co., supra, are 
of such a public character that presumably they cannot be re- 
strained to any extent whatever without préjudice to the public 
interest. 

In the opinion of the majority it is practically assumed that the 
same f reedom to contract or combine with others is possessed by 
the public corporations engaged in railway transportation as be- 
longs to private parties engaged in private pursuits. It does not so 
seem to me, either upon principle or authority. Private corporations 
are not created for the primary purpose of furthering the public 
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interests, nor do they assume the performance of a public duty. 
C!onducting piivate enterprises for private gain, there îs no pre- 
sumption that their acts will affect the public welfare, and hence 
their freedom of contract and action is not to be limited or denied, 
unless it clearly appears that the interests of the community will 
be injurîously affected by the action proposed to be taken. On the 
other hand, in the case of public corporations engaged in carrying 
on a public enterprisè, it is apparent that every course of action 
intended to affect the business transacted by the corporation must 
of necessity affect the public interests. 

A railway corporation engaged in the transportatîon of the per- 
sons and property of the community is always caiTving on a public 
business, which at ail times directly affects the public welfare. AU 
contracts or combinations entered into between railway corpora- 
tions, intended to regulate the rates to be charged the public for 
the service rendered, must of necessity aiïect the public interests. 
By reason of this marked distinction existing between enterprises 
inherently public in their character and those of a private nature, 
and further by reason of the différence between private persons and 
corporations engaged in private pursuits, who owe no direct or 
primary duty to the public, and public corporations created for the 
express purpose of carrying on public enterprises, and which, in 
considération of the public powers exercised in their behalf, are 
under obligation to carry on the work intmsted to their manage- 
ment primarUy in the interest and for the beneflt of the community, 
ît seems clear to me that the same test is not applicable to both 
classes of business and corporations in determining the validity of 
contracts and combinations entered into by those engaged therein. 

In the case of railway companies engaged in the public business 
of transporting persons and property from state to state over the 
highways of the country, it is, in my judgment, clearly contrary to 
the public welfare, and therefore 'Illégal, for thèse public corpora- 
tions to enter into contracts and combinations intended to limit or 
nuUify the effect of free and unrestrained comî>etition upon the 
rates to be charged the public for the services rendered in the trans- 
portatîon of persons or property over the public highway. So far 
as the national govemment has dealt with this question, it bas as yet 
not undertaken to déclare by statute what rates shall be charged by 
the railway companies, nor has it established a flxed maximum oa* 
minimum limit. In this particular the public has relied upon the 
effect of compétition in keeping the rates charged within reasonable 
bounds. Hence ît is that ail sections of the country hâve so eagerly 
striven to secure the construction of competing lines of railway. 
There is scarcely a town or city in the community that has not felt 
the need of securing access to rival lines of transportation, in order 
that it might enjoy the beneflts of compétition in reducing the 
freight and passenger tariffs of the ra'ilway companies. If, after 
a community has by donations or taxation expended a large sum 
in securing the construction of a second Une of railway for the pur- 
pose of thereby enjoying the beneflts of compétition, it is open to 
the two railway corporations to combine togéther, and by contract 
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establiflh a tarifl of rates which neitlier company îs at llberty te 
départ from, it îs clear that the community is thereby deprited of 
Its only protection against unfalr charges. 

In my judgment, the community is absolutely entitled to the pro- 
tection against tinf air rates wliich. is afforded by free and unre- 
strained competttion between tbe companies engaged in the trans- 
portation business of the country, and any contract or combination 
which is intended to restrict compétition in this partioular is in- 
imical to the public welfare, and is therefore illégal. 

In the opinion of the majority of the court it is urged, in sub- 
stance, that it is lawful to place a reasohable restriction upon com- 
pétition, and that, therefore, the question in each case is whether 
the resMction placed upon comi)etition résulta in the imposition of 
unreasonable rates for the services rendered. This is the rule în 
regard to private parties engaged in private pursuits, because as 
to such pursuits a restriction upon compétition does not affect the 
public unless it is unreasonable, and the public has no right of 
complaint untîl its interests are unfavorably affected; but, as I 
hâve endeavored to maintain, in the case of public railway cor- 
porations, the work they are engaged in is inherently of a public 
nature, and any contract or combination entered into between them, 
intended to affect the rates to be charged, must of necessity affect 
the entire community. In view of the public interest in the rates 
charged for transportation over the public highway, and in the 
absence of législation affording other means of protection, the com- 
munity cannot be deprived of the safeguard secured by free and 
unrestricted compétition between the différent Unes of railway wîth- 
out placing the welfare of the public in subjection to the interests 
or supposed interests of those managing thèse corporations, which 
certainly cannot be lawfuUy done. 

But it may be argued that due protection in this particular is 
afforded by holding that reasonable restriction upon compétition 
as to rates will be sustained, and unreasonable restrictions will be 
held inralid. I apprehend that no other meaning can be given to 
this proposition than that, if the rates established under a given 
restriction upon compétition are reasonable, then they will be sus- 
tained; otherwise not. The reasonable rates which the community 
is entitled to enjoy are those which resuit from free and unrestrained 
compétition, and not those which are agreed upon by the railway 
companies in the absence of comi)etition. In the absence of législa- 
tion establis'hing a standard for reasonable rates, and in the ab- 
sence of rates fixed by free compétition, what practicable criterion 
is there for determining whether a tariff of rates agreed upon by 
railway companies is or is not reasonable with référence to the 
public? If ît be the law that railway companies may combine to- 
gether, and by contract agrée upon the schedule of rates to be charged, 
and bind theinsdves under penalties not to départ from the schedule 
thus established, and if the individual citizen can obtain no relief 
against the exaction of rates thus flxed, unless he can in each 
instance prove to a court and jury that the rate charged is un- 
reasonable, then he is in fact wholly wîthout remedy. The great 
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eost and other evils of litigatioû of tMs character would ordinarily 
deter the private citizen from the effort to maintain his rights by 
an appeal to the courts. 

But if the citizen should assume thèse burdens, and should con- 
test the rightfulness of the charges complained of, he would, un- 
dep the view advanced in the majority opinion, be compelled to 
establish by compétent évidence that the rate complained of was 
unreasonable. By what criterion is the question of the reason- 
ableness of the rate chargea to be determined? The article shipped 
is perhaps a car load or two of live stock or of wheat or other 
like products. Is the citizen to be compelled to attempt to prove 
what it really costs the raUway company to transport thèse cars? 
Is the inquiry to embrace an investigation into the cost of the 
construction of the road, of the equipping the same, and of oper- 
ating the road on the one hand, and into the total amount and 
character of the business done by the road, and of the amounts re- 
ceived therefrom, so as to ascertain whether a due relation exists 
between the income and expenditure? It must be apparent to 
any one that it would be whoUy impracticable to enter upon such 
an investigation, and, if it was entered upon, the citizen would 
be at such a disadvantage as to amount to a total déniai of jus- 
tice to him. 

If it be said that the reasonableness of the rate charged is to 
be ascertained by comparison with the rates charged for like 
services by other railroads, then the rates accepted as the stand- 
ard of comparison must be such as are the resuit of free compéti- 
tion, because it would not do to accept as a standard rates fixed 
by a combination. for it could not be known that thèse rates are 
reasonable, and the proposed standard would be without value as 
évidence. The difficulties that would of necessity be encountered 
by any citizen in establishing the unreasonableness of a particu- 
lar rate charged him are such as to render a remedy by that method 
of no value, and hence it is that at ail times the citizen is entitled 
to the protection afforded him by absolutely free compétition be- 
tween railway companies. Any contract or combination which 
tends to deprive the citizen of the protection thus afforded him 
is contrary to public policy. 

In the opinion of the majority a very full and careful analysis 
is made of the varions provisions of the contract entered into by 
the défendant companies, and the beneâts to be derived therefrom 
are pointed out. I do not doubt that in many respects the pro- 
visions of this contract, if carried out, would operate beneflciaUy 
for the companies and without injury to the public; but the ille- 
gality of the contract, in my judgment, lies in the fact that its 
main purpose is to protect the companies from the eflects of free 
compétition in reducing the rates to be coUected for the transporta- 
tion of freight over the Unes of railway operated by the contract- 
ing corporations. Oertainly the défendants, if they considered 
themselves bound by this agreement, were no longer at liberty to 
compete with each other in the matter of rates to be charged the 
public. 
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The rates are to be established by a committee, and are to be 
observed by aU the contracting parties, with a liability to a pen- 
alty for any breach of the contract. It is clearly évident that 
the défendants entered into this contract in the expectation that 
thereby a schedule of rates would be fixed which would differ 
from those which would prevail in the absence of such concerted 
action. 

The several companies are no longer left free to fix rates based 
upon considérations pertaining to their own Unes of railway, 
the cost of operating the same, and the facUities possessed for 
handling the business. If the making and enforcement of this 
contract would not hâve the effect of establishing a schedule of 
rates other and différent from what would obtain in the absence 
of the contract, what induced the companies to enter into it? 

I can place no other construction upon this contract than that 
its main object was to remove the question of rates from the fleld 
of compétition. In my judgment, it is not necessary to enter upon 
a minute examination of the averments made in the biU and de- 
nied or admitted in the answer. The bUl charges and the answer 
admits that the défendant companies entered into the contract 
in question, and the main issue in controversy is as to the validity 
of the contract. As I construe it, the invalidity thereof is appar- 
ent upon its face, in that it clearly appears that the purpose of 
the contract was to establish by agreement a schedule of rates 
which was to bind ail the contracting companies, and which each 
Company was bound to enforce as against its patrons; thus depriv- 
ing the public of the protection resulting from free and unre- 
strained compétition between thèse public corporations. It mat- 
ters not that the particular rates now enforced under this con- 
tract may be wholly reasonable. That is not the question. The 
point to be decided is whether thèse public corporations, engaged 
in a public enterprise, hâve the right to agrée that they will cease 
to compete with each other. 

Whether thèse corporations shall or shall not be relieved from 
the effects of free and fair compétition in the carrying on of the 
public work they are engaged in is a question to be decided by 
the people, acting through the proper governmental agency. It 
is not for the railway companies to décide when they will compete 
with each other and when they wUl not. The public welfare de- 
mands that they should remain always subject to the opération 
of this principle of free compétition, unless they are freed there- 
from by législative action, whereby other safeguards are substi- 
tuted for that afEorded the public by the opération of the prin- 
ciple named. 

If I correctly apprehend that portion of the majority opinion 
which deals with the effect of the Interstate commerce act, it is 
therein argued that this act radically changes the rights of the 
railway companies and the public in this particular, and that it 
was intended thereby to free the companies from the effects of 
free compétition. With ail due déférence to my brethren, I must 
yet be permitted to say that it seems to me that the opinion always 
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loses siglit of the distinction existlng at the common law between 
parties following private pursuits and public corporations engaged 
in public enterprises. 

The interstate commerce act did not materially change the rights 
pertaining to the public. It created certain machinery for the 
better enforcement and protection of the public interests, but the 
rights to be protected were already in existence, and the statute 
in this respect is only declaratory of common law principles. Be- 
fore the enactment of that statute, railway companies were recog- 
nized to be public corporations, charged with the duties and obliga- 
tions pertaining thereto. As common carriers they were under 
légal obligation to deal with the public, and to afford equal facil- 
ities to every citizen, and they were only entitled to demand rea- 
sonable, and not exorbitant, compensation for the services rendered 
by them. The purpose of the interstate commerce act was not 
so much to change the légal rights of the common carriers and 
of the public as it was to compel a change in the practices of 
the railway companies, and to enforce compliance on their part 
with the duties and obligations which rested upon them under 
the principles of the common law. The line of argument followed 
by the majority seems to assume that the main purpose of the in- 
terstate commerce act is to regulate the relations between the 
competing lines of railway, and to protect the weaker Unes of rail- 
way and the capital invested therein from being absorbed by the 
Btronger competitor. That there are evils of this nature of great 
magnitude is not to be denied, but the interstate commerce act 
was not enacted for their eradication. 

The primary purpose of that act was to deal with the relations 
existlng between the common carriers and the public, and to en- 
force the rights of the latter. Expérience had shown that rail- 
way companies had, in many instances, favored particular locali- 
ties or particular parties or particular classes of business at 
the expense of the community at large, and the act was, in the 
language used by the suprême court in Kailway Co. v. Goodridge, 
149 U. S. 680, 13 Sup. Ct. Rep. 970, intended "to eut up by the roots 
the entire System of rebates and discriminations in favor of par- 
ticular localities, spécial enterprises, or favored corporations, and 
to put ail shippers on an absolute equality." The uniformity and 
equality of rates sought to be secured by that act are not between 
the schedules of rates charged by the several companies, but be- 
tween the charges actually made by each railway company to its 
patrons. The act does not require the schedule of rates adopted 
by one company to conform to that of a rival company. What 
it does demand of each company is that, in dealing with its custom- 
ers, it shaU make no unjust discrimination, but shall, for the 
like service performed under similar circumstances, charge the 
same rate to aU. The act provides that ail charges for the trans- 
portation of persons or property from state to state shall be rea- 
sonable and just, but no standard for ascertaining whether a 
given rate is reasonable or not is established by the act. 

I fail, therefore, to perceive the force of the argument that the 
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adoption of thé Interstate commerce act worked a radical change 
in the relations existing between railway companies and the pub- 
lic, and that one effect thereof was to authorize the former to com- 
bine together for the purpose of escaping the efEect of compéti- 
tion upon the rates to be charged the public for the services ren- 
dered. Before the adoption of that act the community was cer- 
tainly entitled to the protection derived from free compétition be- 
tween the lines of railway engagéd in Interstate trafflc, and there 
is nothing in that act which deprives the public of this safeguard. 
That act was intended to secure to the public the enjoyment of 
the pre-existing right to reasonable rates upon Interstate com- 
merce, and to défend the public against the evils resulting from 
unjust discrimination on behalf of favored parties, localities, or 
classes of business. 

In the opinion of the court are found citations from the reports 
of the Interstate commission in which are depicted the evils that 
are occasioned to the railway companies and the public by war- 
fares over rate charges, and the advantages that are gained in 
many directions by proper conférence and concert of action among 
the competing lines. It may be entirely true that, as we proceed 
in the development of the policy of public control over railway 
trafiSc, methods will be devised and put in opération by législative 
enactment whereby railway companies and the public may be pro- 
tected against the evils arising from unrestricted compétition and 
from rate wars which unsettie the business of the community, 
but I fail to perceive the force of the argument that, because rail- 
way companies, through their own action, cause evUs to them- 
selves and the public by sndden changes or réductions in tariff 
rates, they mnst be permitted to deprive the community of the 
beneût of compétition in securing reasonable rates for the trans- 
portation of the products of the country. Compétition, free and 
unrestricted, is the gênerai rule which govems ail the ordinary 
business pursuits and transactions of life. Evils, as well as bene- 
flts, resuit therefrom. In the flerce heat of compétition the stronger 
competitor may crush out the weaker. Fluctuations in priées 
may be caused that resuit in wreck and disaster, yet, balanclng the 
beneflts as against the evils, the law of compétition remains as 
a controUing élément in the business world. That free and un- 
restricted compétition in the matter of railroad charges may be 
productive of evils does not militate against the fact that such is 
the law now governing the subject. No law can be enacted nor 
System be devised for the control of human affairs that in its en- 
forcement does not produce some evil results, no matter how béné- 
ficiai its gênerai purpose may be. There are beneflts and there 
are evils which resuit from the opération of the law of free compé- 
tition between railway companies. The time may corne when the 
companies will be relieved from the opération of this law, but 
they cannot, by combination and agreements among themselves, 
bring about this change. The fact that the provisions of the In- 
terstate commerce act may hâve changed in many respects the 
conduct of the companies in the carrying on of the public busi- 
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ness they are engagea in, does not show that it was the intent 
of congress in the enactment of that statute to clothe railway com- 
panies with the right to combine together for the purpose of avoid- 
ing the effeets of compétition on the subject of rates. 

There are three gênerai methods by which thèse rates may be 
established. It may be done by direct législative enactment, 
(whereby either fixed rates or a maximum or minimum limit are 
enacted by the statute or by provisions for the adoption of rates 
by a commission,) or the rates may be adopted by the independ- 
ent action of each company, acting under the spur of self-interest, 
and controlled by the effect of free compétition, or the rates may 
be flxed by means of agreements or combinations between the 
rival Unes of railway, whereby each contracting company is bound 
to charge the rate thus fixed and agreed upon. Congress has not 
yet undertaken to establish a standard of rates, either directiy 
or through the action of a commission or the équivalent. Neither, 
in my judgment, has congress, in enacting the Interstate commerce 
statute and the amendments thereto, conferred upon the railways 
the right to enter into combinations for the purpose of compelling 
the members to charge the rates fixed by a committee of the as- 
sociation, in whose délibérations the public hâve no part, and 
the avowed purpose of which is to évade the opérations of the law 
of compétition, which is as yet the only safeguard upon which 
the public can rely for the securing of the adoption of reasonable 
charges upon Interstate traflic. I had always supposed that the 
enactment of the Interstate commerce statute was the resuit of a 
popular demand, which insisted upon relief being given to the 
community as against the methods pursued by the railway com- 
panies which, in some particulars at least, were deemed to be in- 
imical to the public interests. Looiiing at the causes which 
brought about the enactment of this statute, and the evils at which 
it was aimed, it does seem clear that it is whoUy wrested from 
its purpose when it is held that it créâtes numerous radical and 
effective changes in the public policy of the nation touching com- 
pétition between railroad companies engaged in Interstate com- 
merce. For the better protection of the rights of the public, and 
to sweep away the system of discriminations in favor of localities, 
individuals, or classes of business which had corne into vogue, 
the interstate commerce act was intended to introduce radical 
changes in railway methods, but it never was intended to curtail 
the rights of the public and eçlarge those of the railway corpora- 
tions in any substantial particular. The argument of the majority 
is that, even if it were admitted that under common-law principles 
aU contracts or combinations between public common carriers for 
the establishment of rates would be held to be contrary to public 
policy, nevertheless the enactment of the interstate commerce act 
revolutionized the law in this particular, and authorized railway 
companies to enter into combinations for the purpose of establish- 
ing reasonable restrictions upon the freedom of interstate commerce. 

Eeading that act in the light of the causes leading to its enact- 
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ment, I cannot find in any of its proTisions foiindation for the 
theory that it was intended to confer upon railway companies 
the rigM to enter into combinations which, under tlie principles 
of the common law, would be illégal, because contrary to public 
policy. Tke reasoning.of tbe court is to the effect that "the in- 
terstate commerce law imposes several important restrictions upon 
the right of railway companies to do as they please in the mat- 
ter of making and altering rates, and congress has thereby ex- 
pressed its conviction that absolutely free compétition between 
carriers is not at the présent time conducive to the public wel- 
fare, and that other things are more essential to the public good." 
I do not quarrel with the proposition that the Interstate commerce 
act imposes important restrictions, (not upon the right, however,) but 
upon the practice of railway companies to do as they please in the 
matter of making and altering rates. But how does that fact tend 
to show that the act places restrictions upon the rights of the 
public? The congress of the United States may place restrictions 
upon the rights of the railway companies and upon the rights of 
the public, but the fact that congress may enact laws which are 
intended to change the methods pursued by the companies in certain 
particulars does not necessarily restr'ict the rights of the public. 
But if it be admitted that by some possible mode of construing the 
Interstate commerce act, and the action of the commission created 
thereby, it can be held that under its provisions the railway com- 
panies became clothed with the right to combine together, and by 
mutual agreement to croate restrictions upon the freedom of Inter- 
state commerce, so long as the same are reasonable, — which is the 
position of the court, — then would it not follow that the right thua 
created by the Interstate commerce act is abrogated by the later 
enactment found in the anti-trust act, which expressly déclares, not 
that unreasonable contracts, combinations, or restrictions are il- 
légal, but that every contract, combination in the form of trust or 
otherwise, or conspiracy in restraint of trade or commerce among 
the several states is illégal? The statute déclares that restraint 
of Interstate commerce, ail restraîints, every restraint of such trade 
and commerce brought about by contracts, combinations in the 
form of trusts or otherwise, or by conspiracy, are illégal. The 
statutory déclaration in effect is that Interstate trade and com- 
merce are to remain free from restriction. The déclaration of the 
court is, in effect, that railway companies engaged în Interstate 
commerce may place restrictions upon such commerce; that the 
right so to do, if not existing under the common law, is conferred 
upon railway companies by the provisions of the Interstate com- 
merce act; that such restrictions cannot be held to be illégal \m- 
less it is shown that they are unreasonable, and the presumption 
is in favor of their reasonableness and conséquent legality. I can- 
not believe that such is the meaning of the Interstate commerce 
and the anti-trust acts. When the latter act was adopted, it had 
been declared by the suprême court of the United States to be the 
law that, with regard to the classes of business that are of a public 
nature, and are carried on to meet a public necessity, contracts im- 
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posing restraints thereon, however partial, cannot be sustained, be- 
cause in contravention of public policy. It cannot be successfuUy 
questioned that railway companies engaged in Interstate trade and 
commerce are carrying on a business of such a public character as 
of necessity places it in the class declared by the suprême court to 
be of such a nature that no restraint thereof, however partial, is per- 
missible. It is a familiar prînciple that statutes are to be con- 
strued with référence to ànd in the lîght of the law existing at the 
date of their enactment. Thus reading the anti-trust act, is not the 
flrst Siection thereof intended to clearly enunciate in statutory f orm 
the principle already declared to be the law by the suprême court? 
The interstate commerce and anti-trust acts were passed for the 
protection of the interests and enforcement of the rights of the 
public. The view taken thereof in the opinion of the court results 
in curtailing the rights of the public and in enlarg'ing the powers 
of railway companies. If the law be as is therein declared, then 
thèse public corporations, engaged in carrying on the public duty 
of constracting and operattng the public highways, over which, of 
necessity, nearly the entire trafflc of the country must be carried, 
are at liberty to combine together and détermine in secret conclave 
the rates they will demand from the public for the services rendered, 
and enforce the imposition of the schedules thus fixed by penalties 
assessed against any pairty to the combination which may vary from 
the agreed schedule, and the individual citizen has no relief against 
rates thus fixed, unless he can satisfy some court or jury that the 
rate charged is unreasonable. 

It is admitted in the opinion of the court that the contract in 
question has some tendency to check compétition in rates, but it 
is said the restraint is slîght, and therefore lawful. If the natural 
tendency is to check compétition in the matter of rates, and to 
place a restraint, though but slight, upon the freedom of interstate 
traffic, what tribunal is to détermine when the proper boundàry 
has been passed, and by what standard is the lawfulness of the 
restraint to be measured? The légal conséquence of the position of 
the court is that railway companies, by combinations between them- 
selves, may flx the schedule of rates to be charged the public, and 
may bind themselves under penalties not to départ from the rates 
thus agreed upon, and the citizen is bound to pay the tariff thus es- 
tablished, unless he can satisfy a court that the sum charged is un- 
reasonable. It may sound well to say that the courts are open to 
the citizen, and that they will afiord him protection against the ex- 
action of unreasonable rates, but we know that the supposed remedy 
would only aggravate the original wrong. It is said in the opinion 
of the court that there is nothing in the contract described in the 
bill which indicates any purpose or attempt to obtain a monopoly 
of the trade of the région traversed by the défendant corporations ; 
that the Systems of the Great Northern, the Northern Pacific, the 
Southern Pacifie, and Texas Pacific Railway Companies are operated 
in the région subject to the régulations of the défendant association, 
but they are not members of it, and therefore the défendant com- 
panies cannot monopolize the entire trafflc of the région. The great 
v.58F.no.l— 7 
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majQrity of the patrons of the eeveral Unes of railway represented 
in the association in question do not live at compétitive points. As 
to each of tiiem the line of railway nearest to them has, of necessity, 
an absolute monopoly of the carrying trade helonging to the husiness 
in which they are engaged. Of what advantage to a f armer, a 
merchant, or a manufacturer doing business at or adjacent to a 
station upon a given line of railway is the f act that 20 or 50 or 500 
miles from his place of business there is another railway line? The 
distance is so great, and the cost of reaching the same is so great, 
that he is practically debarred from making use of the same, and he 
has no choîce in the matter. Parties doing business at compétitive 
points may hâve free choice, and as to them it may be true that 
neither competing line has a monopoly of the business trans- 
acted at places where compétition, being free and uiu'estricted, may 
work out its legitimate results, but this is not true of persons en- 
gaged in business at noncompçtitive points. As to them, the con- 
trol of the railway company adjacent to them is practically absolute. 
Of necessity, in such case the railway company has a complète 
monopoly of the entire transiK>rtation traific of the région in which 
there is în fact no competing line. Against the evil tendencies of 
this monopoly, protection is afforded to the citizen by securing free 
and unrestrained compétition between the lines of railway at the 
several points or localities where they in fact come înto active 
compétition, and, reasonable rates having thus been secured at 
thèse points, we hâve a standard established by which it may be 
determined whether the rates charged from intermediate noncom- 
petitive points are reasonable or not, and the provisions of the In- 
terstate commerce act forbidding a greater charge for a shorter 
than a longer haul under similar circumstances may be invoked to 
secure a proper proportionate relation between the rates at com- 
pétitive and noncompetitive points. If, however, the railway com- 
panies may combine together to flx the rates to be charged at com- 
pétitive points, thus eliminating the effect of free compétition, how 
fares it with the citizen residing at the noncompetitive point? By 
the very necessities of his location he îs debarred from choosing the 
line of railway he will patronize. He is compelled to avail him- 
self of the facilities afforded by the line nearest him. The raUway 
therefore has the absolute monopoly of the transportation pertain- 
ing to the business of the citizen. It likewise has the exclusive con- 
trol of the rates to be charged; and if the company, by contracts 
and combinations with the other lines of railway operating in the 
same région, may free itself from the restrictions afforded by free 
compétition, what is lacking to constitute a complète and absolute 
monopoly of the transi)ortation business thus dépendent upon the 
given line of railway? The direct and necessary conséquence of 
the contract entered into by the défendant companies is to create 
and perfect an absolute monopoly in each of the contracting parties 
over that part of the business carried over their respective lines 
which comes from that portion of the tenàtory în which there is 
not in active opération a competing line; and, even as to régions 
which are so situated that compétition might be had in the absence 
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of contracts preventing the effects fhereof, a like monopoly is created 
by the contract entered into by the défendant companies. 

In the matter of rates, compétitive points are those where the 
transportation business of the locality is sought by two or more 
corapeting Unes. In the case of sales of property at public auc- 
tion, it is the rule that combinations among proposed purchasers, 
whereby it is agreed that they wiU not bid against one another, 
but the property shall be bid off at an agreed price for the com- 
mon beneflt of ail the contracting parties, are Ulegal, and a sale 
thus made is voidable, because ail fair compétition is prevented 
by such combination. If the competitors for the transportation 
business of a given locality agrée that there shall be no compé- 
tition between them on the subject of rates to be charged, does 
not the same evU resuit? In the one case it is sought to deprive 
the owner of his property, without paying to him the fair value 
that would probably be bid in case compétition was not stifled 
by the agreement between the purchasers. In the other the citi- 
zen is subjected to the payment of charges which are not the re- 
sult of free compétition, but are the resuit of combinations and mu- 
tual agreements, entered into for the express purpose of eliminat- 
ing compétition as an élément in the détermination of the rate 
to be charged. Thus points and localities which are compétitive 
so long as there is active rivalry between the railway Unes seek- 
ing the business of the région cease to be such when the rival 
Unes combine and become, in efifect, but one upon the subject 
of the charges to be demanded of the citizens. In such event the 
citizen becomes subject to a monopoly as complète and absolute as 
though there was but a single Une of raUway within his reach. 
Thus is found in the contract and combination entered into by 
the défendant companies éléments which directly tend to the es- 
t£<bUshment of a monopoly, complète and absolute, over the trans- 
portation trafQc in the région traversed by the Unes of the dé- 
fendant companies, due to the undeniable fact that the price 
charged for the transportation of the property of the community 
exercises a controUing influence over the question of the saccess 
or failure of the varions business pursuits and avocations upon 
which the citizens are dépendent for a livelihood, and, moreover, 
it directly affects and controls the cost to the public of ail the 
necefsaries of life. 

The déclaration found in article I of the contract shows upon 
its face the main purpose of the combination, it being therei'i re- 
cit^d thaï "the traific to be included in the Trans-Missouri Freiglu' 
Association shaU be as foUows: (1) AU traflBc compétitive be- 
tween any two or more members hereof passing between points 
in the foUowing described territory," etc. Does not this cleariy 
show that the main purpose of the contracting parties is to deal 
with that trafflc which, in the absence of combinations between 
the railway companies, would be controUed by the results of com- 
pétition, and to deal with it in such manner that it will cease to be 
compétitive traific and become the subject of combinations and agree- 
ments whereby the rates to be charged — which is the essential ele- 
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ment in -which the public bas a vital interest — is remoTed from the. 
protection derivable from free and unrestrained compétition, and 
is left to the détermination of committees appointed by the rail- 
way companies, whose action is binding upon the members of the 
association, and against which the individual citizen is without 
adéquate remedy, no matter how unjust the rate flxed by the com- 
mittee may in fact be? 

Another feature observable on the face of this contract is that 
by the exceptions contained in article I the traffic between many 
points and in some classes of freight are excepted out from the 
opération of the agre«ment, and thus it appears that it is the 
express purpose of the défendant companies to carry on part of 
their business subject to the results flowing frpm combinations 
between the carriers, and other portions are not to be affected 
thereby. Is it not the natural resuit that the public wUl be sub- 
jected to différent burdens, and that différences in rates will be 
chargea, which in effect will resuit in discriminations for or 
against particular localities? But I shall not dwell upon this 
and other points of minor importance. As I view the subject, the 
anherent and fatal vice existing in the combination and agree- 
ment «ntered into between the défendant railway companies is 
found in the fact, patent upon the face of the contract, that it is 
the main purpose of the contracting parties to stifle compétition 
in the matter of rates to be charged the public. The illegality 
of such purpose is not dépendent upon the extent of the restraint 
placed upon the freedom of the public business, but upon the fact 
that the avowed intent is to place a restraint, whether slight or 
great, upon a class of business which is inherently and always of 
a public nature, and touching which the déclaration of the law, 
both common and statutory, is that it must remain whoUy free 
and unrestricted. If the protection aflorded by fair and free 
compétition can be evaded and nulliâed by means of combinations 
Buch as are contemplated and provided for in the contract en- 
tered into by the défendants in this case, then the only safeguard 
against unreasonable rates will be stricken down, and thus inter- 
state commerce wiU be subjected to the restraints and injuries flow- 
ing from the imposition of tariff rates agreed upon by the com- 
panies, but in the establishment of which the public bas no direct 
control through législation, nor direct influence through the effect 
of free compétition. 

In my judgment, the right to insist upon free compétition be- 
tween railway companies engaged in carrying on Interstate com- 
merce is a right which belongs to the public, of which it caTinot 
be deprived except by its own consent, and every contract or ct/ia- 
bination between thèse public corporations which tends to remore 
the business carried on by them from the influence of free com- 
pétition tends to deprive the public of this right, of necessity tends 
to Subject interstate commerce to burdens which are a restraint 
thereon, is inimical to the public welfare, is contrary to public 
policy, and in contravention of both the language and spirit of 
the anti-trust act of July 2, 1890. 
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WARRBN V. BURT et al. 

(Circuit Court of Appeals, Eighth Circuit September 18, 18&3.) 

No. 177. 

Phincifal akd Agekt — Inteeest op Agent in Porchase feom Peincipal— 
accounting to principal for profits. 

In a suit to compel a real-estate agent employed by plaintiffs, former 
owners of a farm in Illinois, to pay plaintiffs certain profits derived by 
them from an exehange negotiated by the agent, and to cancel a con- 
tract made in payment of his commissions, it appeared that the agent 
sbowed plaintiffs a tract of land In Missouri which had been for sale 
for years at S9,000. stated It to be worth at least $32,000, and persuaded 
them to contraet for au excbange of properties with one of the défendants, 
havlng no interest in the tract, falsely stated by him to be the owner's 
agent. Another défendant obtained an option on the tract for $9,500, 
and tiiereafter conveyed it to plaintiffs lu fulflUment of the contraet, and 
received a conveyance of the farm. To faàlitate the exchange, still an- 
other défendant loaned plaintiffs the cash requisite to carry out the con- 
traet, and tooli back a trust deed therefor, and the agent waived his com- 
mission In cash, and took in lieu thereof a contraet for one-half the profita 
to be derived from a future sale of the property. Subsequently, the agent 
traded the Ilhnois farm at a profit of about $8,000, which was divided 
among ail the défendants, the agent receiving $1,050. Défendants had 
previously operated together in other "real-estate deals," and divided the 
profits. EeU, that the agent's ignorance or concealment of the ownership 
or price of the Missouri tract, his vyaiver of cash commission, and hla 
receipt of a share of the profits of the farm largely tu excess of the usual 
commission were sutflclent proof that he yi&% interested in forwarding the 
Bchemes of his eodefendants for a share in the profit, and entitled plain- 
tiffs to the relief sought against htm. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

In Equity. Bill by Bobert T. Burt and Charles Scudder, public 
administrator in charge of the estate of Eobert H.'Gardner, against 
Thomas H. Warren, Frank Gr. Flanagan, Benjamin F. Hammett, 
Charles Hewitt, and Benjamin F. Webster, for an accounting of 
profits realized by the trade of a farm formerly belonging to Burt 
and Gardner, and to cancel a contraet between them and défendant 
Warren. The Mil was dismissed as to the défendants other than 
Warren, and he appeals from a decree against him in favor of 
plaintiffs. AflQrmed. 

Statement by SAJSTBOEÎÎ, Circuit Judge: 

This is an appeal from a decree against Thomas H. Warren, a real-estate 
agent, directing him to pay back to his principals certain profits he derived 
from the purchase of property of theirs he was selling as theiv agent, and 
caneeling a certain contraet he took from them in payment of his commission. 
Eobert F. Burt, one of the appellees, brought the bill for thls relief against 
Warren, and Frank G. Flanagan, Benjamin F. Hammett, Charles Hewitt, 
and Benjamin F. Webster, who were alleged to be associâtes of Warren In 
the purchase, and he joined as a défendant Charles Scudder, the public ad- 
ministrator of the estate of Robert H. Gardner, the other principal, who had 
died. The suit arose from thèse facts: 

Ou October 13, 1882, Burt and Gardner owned a farm of 285 acres situated in 
Madison county, 111., a few miles from the city of St. Louis, Mo. They resided 
In Oolumbus, Ohlo, and liad employed the appellant, Warren, who resided iu 
St. Louis, Mo., to negotiate a sale or exchauge of their farm, and had agreed 
to pay him a commission of 5 per cent, on the price at which euch sale or 
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exchange should be effected. A few days before October 13, 1882, they came 
to St Louis. Warren took them to see a tract of land 32 acres In extent, sit- 
uated in tlie city of St. Louis, which was then owned by Mrs. Fanny Deaver, 
told them that It was worth at least $32,000, and persuaded and assisted 
them to negotiate and make a contract with one William J. Haynes, a straw 
man who was furnished by the défendant Flanagan, and who had no title 
or interest in the land, whereby they agreed to convey to him their farm, 
whieh they estimated in the trade at the value of $18,000, and to pay him 
$3,500 in cash for the Deaver tract, subject to a trust deed for $5,000; that 
Is to say, he persuaded them to agrée to give their farm and $8,500 for the 
Deaver tract. Before thls contract was made, the défendant Flanagan, ac- 
companied by the défendant Hewltt, had obtained an option from the agent 
of Mrs. Deaver to purchase this land for $9,500 dollars, and, Immediately 
after it was made, Flanagan bought it for that sum, and then conveyed it 
to Burt and Gardner in pretended fulfiUment of the Haynes contract, and re- 
ceived from them a conveyance of their farm to himself. In August, 1883, 
the défendant Warren traded ofC this farm for Flanagan and his associâtes 
on such terms that they made a profit of about $8,000 on their trades In it. 
When the latter trade was consummated, Warren received $1,050, which was 
found by the court to be his share of the profits, and was aUeged by him to 
be his commission on the latter sale. The contract of Burt and Gardner with 
Haynes was made October 13, 1882. On thô same day, to facilitate the nego- 
tiations, Warren waived his right to his commission of 5 per cent, in cash, 
and took from Burt and Gardner, in lieu thereof, a wrltten contract whereby 
they agreed that he should hâve one-half of the remalnlng proceeds arising 
from the sale of the Deaver tract after the expenses of selling it should be 
paid, and they should hâve received $28,500, and interest at 6 per cent. 
from the date of the contract. He placed this contract on record, and at the 
commencement of this suit daimed an interest in this land under it. The 
complainant brought his bill for a cancellatlon of this contract, and an ac- 
coimtlng of the profits which Warren and his associâtes made out of their 
trades in the Madison county farm, on the ground that, while Warren was 
pretending to act as agent of the complainant and Gardner, he was in fact a 
partner with the défendants Flanagan, Hammett, Hewltt, and Webster in the 
purchase of the Deaver tract for $9,500 and its transfer to Burt and Gardner 
for their farm, and that he assisted to make and sliared in the profits of the 
disposition of the farm made by Flanagan and his associâtes in August, 1883. 
Thé défendant Warifen denled any knowledge of, or participation in, the pur- 
chase of the 32 acres, denied that he ever had any interest in the farm or the 
profits of the trades in it, and insisted that he had discharged his duty to his 
clients faithfully. The court below found that after Warren had learned on 
what terms his clients, would exchange their farm for the Deaver tract he had 
entered into an arrangement with the défendants Hammett, Flanagan, Web- 
ster, and Hewltt to the effeet that Flanagan should buy the 32 acres at the 
lowest possible price, that it should then be exchanged for the farm on the 
terms Burt and Gardner had assented to, and that whatever profits were 
made should be so divided that Flanagan, Webster, and Hewitt should hâve 
one-half, to be divided among them as they chose, and Hammett and Warren 
should hâve the other half , to be divided between them as they might agrée, and 
that this arrangement was carried out. The case was then referred to a mas- 
ter to take an account of the profits Warren had received. He reported the 
amount to be $1,050, the report was conflrmed, and a final decree rendered, 
canceling the contract of October 13, 1882, between Warren and Biu-t and 
Gardner, and adjudging that the complainant Bnrt and the administrator of 
the estate of Gardner recover of the défendant Wnrren the $1,050 profits he 
received, with interest and costs. From this decree, Warren appeals. The 
bill was dismissed against the other défendants because it was not alleged 
and proved that they were the agents of, or occupied any fiduciary relation 
to, Burt and Gardner. 

John R Christian, (Frederick A. Wind, on the brief,) for appellant. 
William B. Thompson, (P. R Flitcraft, Willi Brown, and Henry E. 
Mills, on the brief,) for appellees. 
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Before BREWEK, Circuit Justice, and SA2ÎB0EN, Circuit Judge. 

SANBOBN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The law guards the fiduciary relations with jealous care. It 
aims to prohibit the possibUity of a conflict between the duty of 
a trustée and his personal interest. It demande that he look 
solely to the interest of his cestui que trust; that the agent work 
with an eye single to the welfare of his principal. It prohibits 
the agent from ail spéculation or profit in the subject-matter of his 
agency, and visits such a breach of duty, not only with loss of the 
profits gained, but with loss of the compensation which a faithful 
discharge of duty would hare eamed. The interests of vendor 
and purchaser are diametrically opposed. To the rendor the high- 
est priée, to the purchaser the lowest price, is the greatest good. 
For the agent of a seller to permit himself to become interested 
in a purchase from his principal is to inaugurate so dangerous a 
conflict between duty and self -interest that this has long been wisely 
and strictly forbidden. No man, whether he be principal or agent, 
can be a vendor and a purchaser at the same time, and an agent of 
a vendor who intentionally becomes interested as a purchaser in 
the subject-matter of his agency violâtes his contract of agency, 
betrays his trust, forfaits his commission as agent,' and is liable to 
his principal for ail the profits he makes by bis purchase. Michoud 
v. Girod, 4 How. 503, 554, 555; Crump v. IngersoU, 44 Minn. 84, 
46 N. W. Eep. 141; Hegenmyer v. Marks, 37 Minn. 6, 32 N. W. Eep. 
785; Jacobus v. Munn, 37 N. J. Eq. 48, 53; Moore v. Zabriskie, 
18 N. J. Eq. 51; Perry, Trusts, § 919; Bank v. Tyrrell, 27 Beav. 
273, 10 H. L. Cas. 26; Panama, etc., Tel. Co. v. India Eubber, etc., 
Co., 10 Ch. App. 515, 526; Bent v. Priest, 86 Mo. 475, 482. 

There is no contention concerning thèse propositions of law. It 
is conceded that if Warren, while he was the agent of the vendors, 
entered into an arrangement with any of the purchasers whereby he 
was to hâve an interest in the purchase, or the profits of the pur- 
chase, of the Deaver tract, or of the farm for which it was ex- 
changed, the decree should be affirmed. It is conceded that he was 
the agent of thèse vendors to effect an exchange of their farm for 
other property, and that, as such, he advised and persuaded them 
to eiïect the exchange in question; but it is strenuously insisted 
that he was not interested in Flanagan's purchase of the Deaver 
tract, or in the profits of the exchange of this tract for the farm. 
The court below found that he was so interested, and the only ques- 
tion presented by the assignment of errors in this case is whether 
the évidence warrants that conclusion. The resuit below casts 
80 serions an aspersion upon the character of the agent for honor 
and integrity that this case demands, and has received, the most 
careful and patient considération. The profits of the transaction 
were finally realized in 1883 by an exchange of the farm for some 
bouses on Caroline street, in St. Louis, arfd the disposition of thèse 
houses through trust deeds and a conveyance of the fee. The wit- 
nesses, in speaking of this transaction, from its inception in the 
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parchase of thfe Deaver tract, through the exchange of the farm 
for that 32 acres, the trade of the farm for the Caroline street 
honses, and the disposai of those houses for money, call it a "real- 
estate deal." The foUowing facts respecting this deal are either ad- 
mitted or conclusively proved by the record: The défendants Frank 
G. Managan, Benjamin F. Hammett, Charles Hewitt, and Benjamin 
F. Webster were dealers in real estate in St. Louis, and were ail 
interested in and shared in the profits of this "deal." The défend- 
ant Warren was a dealer in real estate, and well acqnainted with 
ail of thèse défendants. Hammett and Warren had been partners 
in the purchase and sale of many pièces of real estate where the 
latter furnished the information and the former the money. Web- 
ster and Flanagan were gênerai partners, and Hewitt had been a 
partner with them in the purchase and sale of many pièces of real 
estate where he furnished the information and they supplied the 
môney. Thèse five men had before been interested together in the 
purchase and sale of some real estate, and in every such case Ham- 
mett and Warren had received one-half the profits, and Flanagan, 
Webster, and Hewitt the other half. The Deaver tract of land 
had been for sale for many years for about $9,000. Before it was 
shown to Burt and Gardner, Flanagan, in the présence of Hewitt, 
obtained an option to purchase it for |9,500 from the agent of the ' 
owner, Mrs. Deaver. Before this tract was shown to Burt and 
Gardner, Hewitt had informed Warren that it was the cheapest 
pièce of property in the city at the price it could be bought for, 
but he was unable to remember whether he told hini the price at 
which it could be bought. After Warren had received this in- 
formation, and Flanagan had obtained this option, Warren, in Com- 
pany with either Hewitt or Hammett, took his principals, Burt 
and Gardner, to see this land; told them that it was worth from 
one thousand to flfteen hundred dollars an acre; that Flanagan 
was Mrs. Deaver's agent and controlled it; and advised and per- 
suaded them to make the con tract with Haynes to give their farm 
and $3,500 in cash for this tract, subject to an incumbrance of 
|5,000. Burt and Gardner objected to paying Warren's commis- 
sion and the |3,500 in cash, and thereupon, in order to effect the 
trade, Hammett agreed to loan them the |3,500 on their trust deed 
upon the Deaver tract second to the .|5,000 incumbrance, and 
Warren took the contract in suit in lieu of his commissions. Flan- 
agan produced the man Haynes, who signed the contract of ex- 
change with Burt and Gardner, and then they returned to their 
résidence in Columbus, Ohio. This contract was made October 
13, 1882. On October 18, 1882, Mrs. Deaver made the deed of her 
tract to Flanagan. On the same day, Flanagan made the deed of 
this tract to Burt and Gardner. On October 19, 1882, Burt and 
Gardner made a trust deed of the Deaver tract to Hammett's trustée 
to secure their notes to Hammett for the $3,500, and on the same 
day they made a deed of their farm to Flanagan. Thèse deeds were 
ail placed in trust with one Obear, in the city of St. Ix)uis, where 
they remained pending the perfection of the titles until November 
27^ 1882, when they were delivered. On (he uext day the défendant 
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Hewitt sold the notes of Burt and Gardner that were payable to 
Hammett, which the latter had indorsed without recourse, for 
$3,200. The amount of money paid for the Deaver tract was only 
.|4,500, as the |5,000 incumbrance was deducted from the price, 
so that the dealers obtained the farm for about |1,300. In August, 
1883, the défendant Warren negotiated an exchange of this farm, 
and 80 acres adjoinlng it that Hammett owned, for the houses on 
Caroline street, which were immediately disposed of, so that a net 
profit of a little over $8,000 was realized from the deal. Immedi- 
ately after the trade of the farm for the Caroline street houses, 
Hammett paid Warren the $1,050, which they testify was his com- 
mission for making this exchange, but which the court haa found 
was a part of the profits of the transaction. Hammett then paid 
half of thèse profits to Flanagan and Webster, who divided with 
Hewitt, and this "real-estate deal" was closed. 

It was the duty of this agent, Warren, to use reasonable dili- 
gence to learn the lowest price at which the Deaver tract could 
be bought, and to buy it for his principals, or give them an oppor- 
tunity to buy it, at that price. If they did not wish to buy, and 
desired only to make an exchange of their farm for other prop- 
erty, then it was his duty to use diligence to get information of 
the price, and communicate it to them, to the end that they might 
make the best trade possible. This 32 acres of land had been for 
sale for $9,000 for years. A single honest effort by Warren would 
hâve disclosed its price. His friends Flanagan and Hewitt had no 
diflSculty in learning it, and obtaining an option to purchase it 
for $9,500, before Warren took his clients to see it. It is per- 
fectly obvious that they never intended to accept the offer, or to 
buy the land, unless Warren succeeded in persuading his clients 
into some trade very adrantageous to them; indeed, Flanagan 
testifles that he did not hâve the money to pay for it. The con- 
tract with Haynes, who had no money or property or interest in 
this land, was but a device to conceal the real parties in interest. 
This Haynes contract was made October 13, 1882, and the deeds 
were not exchanged until November 27, 1882, although Flanagan 
closed his option for the purchase October 18, 1882. During ail 
this time, Warren was corresponding with his clients about con- 
summating this trade, and at one time arrangea an extension of 
time to complète it. Instead of a cash commission of $900 he 
took an agreement for one-half the surplus proceeds above $28,500 
and interest, to be realized at some indeflnite future time from 
the sale of a pièce of land that had just been bought for $9,500. 
It is incredible that this agent, if he was expecting no other 
compensation, should hâve waived his commission for such a 
contract. It is incredible, if he was working solely in the interest 
of his principals, that he could not, or did not, learn and know who 
owned this land, and what its price was, before the Haynes con 
tract was made; that he could be told that it was the cheapest 
pièce of property in St. Louis, and not learn that its price was 
«9,500 and not $26,500; that his friend Flanagan could havo 
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bought it at thîs price, and Hâve held it from October IStli to 
November 27th, without his learning the price paid for it; and, if 
he did learn it, it is incredible, if he was working solely in their 
interest, that he would permit his clients to trade away a farm 
they valued at |18,000, and that was worth at least |5,000, for a 
bare thousand dollars, for that amount of money would hâve 
bought the Deaver tract, subject to the two trust deeds under which 
Burt and Gardner took it. There is but one rational explanation 
of such ignorance or concealment of facts, such carelessness of his 
client's interest. It is that he was interested with the purchasers, 
and forwarding their scheme in considération of a share in its 
profits. In the light of that conclusion, his ignorance or con- 
cealment of Mrs. Deaver's ownership of the land and her price 
for it, his waiver of his cash commission due from his principals, 
his receipt of the |1,050 from Hammett in August, 1883, on the 
exchange of the farm, that realized only about $11,000, — an amount 
far in excess of the usual commission of 5 per cent, on such 
trades, — his entire course of action becomes consistent and reason- 
able. The portions of the évidence to which we hâve adverted 
are amply sufiScient to warrant this conclusion, and there are 
other indications in this record, many of them slight in themselves, 
but which together urge us with compelling force to the same 
resuit 

Moreover, the circuit court investigated this question, caref uUy 
examined this évidence, and came to this conclusion. The case 
was then referred to a master to take an account of the profits 
appeUant had derived from the transaction. His report was re- 
ceived, excepted to, and confirmed by the court. 

Where the court below has considered conflicting évidence, and 
made its finding and decree thereon, they must be taken as pre- 
eumptively correct, and unless an obvions error has intervened 
in the application of the law, or some serious or important mis- 
take has been made in the considération of the évidence, the decree 
should be permitted to stand. Tilghman v. Proctor, 125 U. S. 136, 
8 Sup. et Eep. 894; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct 
Kep. 355; Evans v. Bank, 141 U. S. 107, 11 Sup. Ct Eep. 885;Furrer 
V. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. Kep. 821. 

The decree below is aflQrmed, with costs. 



BOOK et al. V. JUSTICE MIN. CO. 

(Circuit Court, D. Nevada. September 18, 1893.) 

No. 568. 

Mining Claims— Locations. 

The location of a veln or Iode, iinder the mlnlng laws of the United 
States, is made by taklng up a pièce of land in the fonn of a paraUelogram, 
not exceedlng 1,500 feet in length and 600 feet in width, 300 feet on each 
side of the middle of the vein at the surface. The location must be dis- 
tinct^ marked on the ground, so that its boundaries can be readily traced. 
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2. Samb— Mabring of Boundakies— StrpprciENCT OT. 

The question as to the sufHciency of the marklng of the boundaries dé- 
pends to some estent upon the character and condition of the ground 
located. Where the location is made upon a comparatively barren hill- 
side, the posting of stakes at each of the four corners of the location, 
either by driving the stakes into the ground, or building of stone monu- 
ments so as to lieep the stalses in place, is a suffldent compllance with 
the provisions of the law. 

3. Samb— When Rioht of Possession BECOjrES Vestbd— Eemoval of Stakes. 

When the location is marked so that its boundaries can be readily traced, 
the locator's right of possession becomes fully vested, and cannot be dl- 
vested by the removal or oblitération of the stakes, momiments, or notice, 
without the act or fault of the locator. If he performs the other acts re- 
quired by law. 

4. Same— Notice of Location. 

The mlnlng laws of the United States do not require any written notice 
to be posted upon the location when made, and, in the absence of any 
local rule or régulation or state làw requlring a notice to be posted, the 
location, the boundaries of which are properly marked upon the ground, 
is valid without the posting of any notice. 

5. Bame— Location Notice Liberally Constbded. 

Where the statutes of the state, or local rules and régulations of mlners, 
require notices to be posted upon the ground at the thne the location 
Is made, the construction given to the notices should be libéral, not 
technlcal. 

6. Bame — Codhsb of Lines ControI/Lbd bt Stakes. 

A mlstake in the notice as to the direction and course, being "northerly" 
Instead of "northeasterly," does not Invalidate the location. Positive ex- 
actness as to the course is not requlred. The stakes and monuments re- 
ferred to in the notice, and posted upon the ground, wUl control the di- 
rection stated in the notice. 

7. Same— Recoud dp Location — Référence to Another Mining Claim. 

When a notice of location is recorded, It must contaln the name or 
names of the locators, the date of the location, and such a description 
of the claim or claims located, by référence to some natural object or 
permanent monument, as wlU identify the clalm. A référence to a known 
mining claim Is a sufBdent compliance wlth the law requlring référence to 
be made to some natural object or permanent monument. 

8. Same— Annual Wobk— Laboh and Improvements— Wobk otjtside op thb 

Limits op thb Claim. 

The mining laws of the United States require that not less than $100 
worth of labor shaU be performed or Improvements made dm-ing each year 
upon every impatented location. Labor and Improvements, wlthin the 
meanmg of the statute, are deemed to be done upon the location when 
the labor is performed or Improvements made for the express purpose of 
working, prospecting, or developlng the ground embraced In the location. 
Work done outslde of the limits of a mlnlng clalm, for the purpose of 
prospecting or developlng it, is as avaUable for holding the claim as if done 
withln the boundaries of the location of the clahn. 

9. Same— WoBK on Différent Claims Ownbd bt Same Pehsons — Running 

Tdnnels— When Suepace Work not Requibed. 

j?he runnlng of a tunnel for the purpose of prospecting, developlng, and 
working of two separate and distinct mining claims owned by the same 
person is to be credited to both of sald claims, and, if the neceesary 
amount of work Is done, it Is deemed a sufflcient compliance with the law; 
and the owner is not. In such a case, required to also perform work on 
the surface of the locations, in order to hold the same. 

10. Samb— St. Nev. 1887, P. 136, § 2, Construed — Prima Pacie Evidence— 

FaiLUEE to HAVE WOBK ReCORDED DOES NOT AmOUNT TO FOBFEITUBB OP 

CijAIM. 

In construing the act requlring owners of mining claims to make affl- 
davlts as to the amoimt of work done, and to hâve the same recorded. 
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(St. Ner. 1887, p. 136,) hdd, that the objeot of the act was to prescribe a 
definite way ta which the proof of the performance of the work ralght 
be obtamed, that the act was net Intended to prevent the o-wner from 
making the proof in any other way, that it simply makés the record 
jurlma facie évidence of the facts therein stated, that a fallure to com- 
ply with the tenns of the act does not work a forfaiture, and that a 
forfaiture of a mining daim can only be established by clear and con- 
vincing proof of the fallure of the owner to comply with the provisions 
of the law as to the amount of work required to be dona 
11. Locations of Mining Claim in Names of Individuals fok Bbnefit of 

CORPOBATION — VaLIDITT OF — WORK DONE BY COHPOKATION BBFOBB Ob- 

TAiNiNG Légal Titlk Inurbs to the Bbnefit of the Locations. 

Défendant is a Oallfomia corporation engaged ta minlng in the state 
of Nevada, and on the 2d day of January, 1888, was the owner of the 
Justice clalm,— a patcnted location. The locators of the West Justice and 
James G. Blaine locations, on that day, while in the employ of the cor- 
poration, made the locations ta their own names at the expense of, and fot 
the beneflt of, the corporation. The Justice, West Justice, and James G. 
Blatae are contiguous to each other. Tlie corporation annually performed 
work by nmniug tunnels from the Justice daim for the purpose of pros- 
pecting and developing the mhiing ground embraced within the loca- 
tions of the West Justice and James G. Blaine. (See opinion as to the 
facts.) The locatora of thèse daims did not convey the title to the 
corporation until the 29th day of November, 1892. Held, that the loca- 
tions made for the beneflt of the corporation were valid; that the work 
performed by the corporation In runntag the tunnels should be oredited as 
work done upon the West Justice and James G. Blaine; and that the 
work so done and performed, being sufflcient in value, constituted a com- 
pliance with the minlng laws. 

13. Same — Légal Epfbct of Such Locations— Right of Possession. 

Wheu a mining location is made by one person In his own name, at 
the request and expense of, and for the beneflt of, another person, snob 
other person Is legaUy entitled to the possession of the minlng ground so 
located. The locator, ta sueh a case, holds the légal title ta trust for the 
beneflt of the person at whose expense the location was made. 

13. Statutb of Feauds not Applicable. 

Held, that the statute of frauds had no application to the facts of thls 
case; that, the locators of the ground having voluntarlly convey ed the 
title to the corporation, no objection could be urged by strangers to the 
transaction on the ground that the original agreement as to the loca^ 
tion of the claims was not in writtag. 

14 DiscovBBT OF Vbinor Lodb — What Constitutbs— Section 2330, Rbv. St. 

U. S., CONSTRUED. 

Any discovery of quartz or other rock in place, bearing gold, silver, or 
any of the preclous metals or valuable deposlts speciCed in the flrst 
. clause of section 2320, Rev. St. tJ. S., constitutes a "discovery of a veln 
or Iode," vslthin the meaning of those words as used in the last clause 
of sald section, whlch déclares that "no location of a mining daim shall 
be made untU the discovery of a vein or Iode witMn the limits of the claim 
located." 
15. Same— Discovery of Rock in Place— Value of Minéral Fodnd. 

The statute was intended to apply to any lùnd of a vein or Iode of 
quartz or other rock in place, bearing minerai, in whatever kind, charac- 
ter, or formation the minerai mlght be found. The statutes should be so 
construed as to protect locators of mining claims who hâve discovered 
rock in place, bearing any of the preclous metals named therein in sufli- 
dent quantlty to induce them to expend their time and money in pros- 
pecting and developing the ground located. When the locator finds the 
rock in place, containing minerai, he has made a discoverj', within the 
meaning of the statute, whether the rock or earth is rich or poor, whether 
it assays higb or low. It is the flnding of the minerai, ta the rock in 
place, as distinguished from float rock, that constitutes ihe discovery, and 
warrants a location of a mintag claim to be made. 
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16. Same— Expert Tbstimokt — Valub op. 

The value of the testimony of experts as to what constltatea a veln or 
Iode dépends to a great extent upon the strength or weakness of the rea- 
sons given in support of the conclusions reached. An expert witness testi- 
fled that he would net caU any discovery of rock bearlng minerai a vein 
or Iode, unless gold or sllver was found In sufflcient quantlties to pay 
aU the expenses of extracting, removlng, and mUling the ore therefrom, 
and leave a profit to the owner. Hdd, that the statute is not susceptible 
of any such construction. 

17. " Vein or Lodb " Depined— Authorities Revibwbd — Application op. 

The words "vein or Iode," as used in the United States statutes, and 
as understood by miners, are applicable to any body or belt of mineralized 
rock lying withia cleafly-deflned boundarles, separating it from the country, 
or nonmineral, rock. Authorities as to the définition of "Iodes or veins" 
reviewed at length, and the considération, weight, and application thereof 
stated. (See opinion.) 

18. Samb — Questions op Fact. 

It is always a question of fact, to be determlned by a jury, or by the 
court, if the case is tried wlthout a jury, whether a vein or Iode bas been 
discovered or exists wlthin the limite of the location in controversy, and 
also as to the conttaulty of ore and minerai matter constituting the length, 
width, and extent of any particular veln or Iode. 

19. Revibw dp Facts— Conclusions. 

The facts of this case as to the character of the yellow porphyry rock 
wherein the vein matter is found, and the purple prophyry rock by which 
It is bounded, reviewed at length. Hdd, that the prépondérance of the 
évidence shows that wlthin this belt of yellow porphyry are numerous 
seams, crevlces, fissures, and deposits where the quartz rock ànd decom- 
posed rock and matter are found, contalning minerai sufflciently dlffused 
to justify miners in givlng to the yellow porphyry the gênerai désignation 
of "mineralized matter,— metal-bearing rocik." 

20. Prbvious Discovery op a Lodb — Validitt dp Subseqitbnt Location. 

It is not necessary that the locator of a mining claim should be the 
first discoverer of a vein or Iode, in order to make a valld location. It is 
sufflcient if it be clearly shown that the locator knew at the time of mak- 
ing his location that there had been a discovery of a vein or Iode within 
the limitS'of his location. 

21. Prioritt dp Riohts— No Question as to Cross Veins. 

Tlie West Justice and Blalne locations betng prior in point of time, and 
the locators and owner thereof having complied with the mining laws, it 
necessarily foUows that the location of the Peerless within the limits of 
said locations is entirely null and void, and no question as to its being a 
cross vein can be considered. 

22. Mining Claims — Whbn Rblocation op. cannot be Made. 

Miuing claims are not open to relocation imtil the rights of the former 
locator bave come to an end. No relocator of a mining claim can avail 
himself of the minerai in the public land which another bas discovered un- 
til the prior locator bas in fact abandoned the ground, or, under the pro- 
visions of the mining law, has forfeited his right thereto. 

23. Same — Rights op Locators to Other Veins Than Tiiose Discovered. 

Where a valid discovery and location of a vein is made, and the laws 
in relation thereto are fuUy complied with, the locator thereof Is not only 
entltled to the veln or Iode discovered by hlm, but every other vein or Iode 
throughout its entire depth, the top or apex of which lies within the sur- 
face Unes of his claim extended downward vertieally, to which no right had 
attached in f avor of other parties at the time his location was made. 

(Syllabus by the Court.) 

In Equity. Bill by W. H. Book and W. H. Blowey against the 
Justice Mining Company to quiet title to certain mining locations. 
Decree for défendant. 
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Tîie following is a plat of the locations in question: 



MXlUtSt. 




Eobert M. Clarke, for complainants. 
W. E. F. Deal, for défendant 

HAWLEY, District Jndge. This is a suit in equity to quiet the 
title to certain mining ground situate on Justice Mil, in tlie Gold 
Hill m'ining district, Storey county, Nev. Complainaaita are citizens 
of the United States, and daim title to the ground in controversy 
under the Peerless mining location made by them on September 
22, 1892. Défendant is a corporation organized and existing under 
and by virtue of the laws of the state of Californîa, and engaged in 
the business of mining iii Storey county, Nev. It claims title to the 
ground under and by virtue of the mining locations known as the 
'West Justice" and "James G. Blaine." Thèse claims were located 
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on the 2d day of January, 1888, — ^the West Justice, by Charles 
Lyons; and the James G. Blaine, by Dennis Harrington and Eoger 
Sbeehan. At the time tliese locations were made, Lyons, Harring- 
ton, and Sheehan were citizens of tbe United States, and were in 
the employ of the défendant at the Justice mining claim, — a patent- 
ed location owned by défendant, adjoining the West Justice on the 
northeast side. Thèse witnesses testify that the locations of the 
West Justice and James G. Blaine claiins were made by them in 
their own names, for the sole use and benefit of the défendant, at 
its request and expense. On the 29th of November, 1892, they exe- 
cuted and delivered deeds conreying the ground to défendant. This 
suit was commenced December 5, 1892. The land în controversy is 
a part of the public domain, and is luiown and claimed as minerai 
land. The Peerless location is valid, if the ground was subject to 
location at the time it was mode. The West Justice and James 
G. Blaine locations were made long prior in point of time to the 
Peerless, and, if the locators or owners thereof fuUy complied with 
aU the essential requirements of the law, the défendant will, of 
course, be entitled to a decree in its favor. 

Complainants contend that both of said locations were and are 
invalîd, and that the défendant never acqnired any title thereto. 
This contention is sought to be maintained upon several separate 
and distinct grounds, each of which is earnestly contested. The 
record présents a mass of conflicting testimony upon nearly every 
Tital ptfint in regard to the facts. This seems to be inévitable upon 
the trial of mining cases. Every judge and "cTery lawyer at ail 
familiar with the trial of mining cases, where the question of the 
existence or nonexistence of a Iode or vein Is raised, understands the 
difficulty that is often — we might say always — encountered in tht 
attempt to ascertatn the facts. Practical miners, experts, and mei* 
of science are often examined as witnesses, and they frequently 
differ as much în their statement of facts as in their conclusions 
of judgment." Mining Co. v. Corcoran, 15 Nev. 153. The task of 
ascertaining the truth from such conflicting évidence is by no means 
an easy one. But, difficult as it is, there are judicial methods of 
investigation that lead with almost unerring certainty to a satis- 
factory solution of tiie disputed questions. Intermingled with the 
controversies as to the facts, the whole case bristles upon every 
side with sharp-pointed légal questions, invoMng the construction 
that bas been, or ought to be, given to the varions provisions of the 
mining laws of the United States; and, upon thèse questions, coun- 
sel, in théir zeal on behalf of their clients, seem to differ as much 
as to wOiat the law is as the witnesses do as to the facts. 

Under the mining laws of the United States, no valid location 
of a mining claim can be made until the discovery of a vein or Iode 
Within the limits of the claim located. The location of a mining 
Iode or vein is made by taking up a quantity of land in the form of 
a parallelognam, not exceeding 1,500 feet in length and 600 feet in 
width, 300 feet on each side of the middle of the vein at the surface. 
The location of this pfiece of land must be distinctly marked on the 
ground, so that its boundaries can be readUy traced. When the 
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record of the location of a mlning daim is requîred to be made, 
it sîiould coBtain the names of the locators, the date of the location, 
and such a description of the claim located, by référence to some 
natural object or pemianent monument, as will, with reasonable 
certainty, identify the claim. Not less than flOO worth of labor 
must be performed, or improvements made, on the claim during each 
year. 

Did the locators and owner of the West Justice and James Gr. 
Blaine locations comply with thèse proràîons of the United States 
statutes? 

1. Were the locations marked upon the ground in such a man- 
ner that their boundaries could be readily traced? 

It appears f rom testimony that is undisputed that the ground em- 
braced in thèse locations had been long previous to Jannary, 1S88, 
located as mlning ground by other parties. This fact was publicly 
known at the time thèse locations were made. The time for doing 
the necessary work on the previous locations expired on the morning 
of the Ist day of January, 1888, which was Sunday. About 1 :30 
o'clock on Monday morning, January 2, 1888, the ground being 
covered with snow two feet deep, Lyons, Harrington, and Sheehan 
went upon Justice Mil wîth a bundle of stakes, 2x4 and 4 feet long, 
previously prepared, and posted one stake at each of the four cor- 
ners of the claims, upon which stalces were letters or numbers des- 
ignating tihe corner of tlie claim where the stakes were posted. At 
places where the stalces could not be driven into the ground through 
the snow, they built monuments of rock around the stakes to hold 
them in place. In March or AprU, 1888, the stakes were renewed 
at places where they were then missing. The locators at this time 
also placed a stake near the middle of the southerly or southeasterly 
end Une of the West Justice claùn, so as not to encroach upon the 
Hartford patented claim. Lyons and Harrington testify positively 
to thèse facts, and explain with tedious minuteness almost each 
and every step taken and act doue by them, — the préparing of the 
stakes, driving them into the ground, building of stone monuments, 
measuring the ground with a tape Une, placing of written notices 
on the ground, etc. Upon cross-examination, one of thèse witnesses 
testifled that the locators of the claims were engaged in tais work 
about 2^ hours. The testimony of thèse witnesses as to the work 
done in posting the stakes is not disputed, except upon the im- 
aginable theory that it is incredible that they could hare performed 
tiie acts testifled to by them within the time and in the manner 
testifled to, owing to the fact that the night was dark and cold, 
the snow deep, and the hillside précipitons and rough* This argu- 
ment is purely technical and critical, and is not based upon any 
merit whatever. It would, at most, only tend to establish — if it 
tends to establish anything — that the witness was mistaken as to 
the length of time it took to do the work. This may be admitted. 
But the fact remains that the work of posting the stakes was ac- 
tuaUy done. The testimony of defendant's witnesses upon this 
point is clear, positive, direct, and undisputed. Moreover, the stakes 
at the southeast corner of the West Justice, and at the end Une 
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near the Hartford mine, were fooind standing, at the time the testi- 
mony was taken in this case, where they had been placed by the 
locators. Tlie stake at tlie nortkeast corner of the West Justice 
was found lying upon the ground near the place where it had been 
posted. The stone monuments at the northeast corner of the Blaine 
and the northwest corner of the West Justice were still in place. 
It is not to be expected that ail of the stakes and monuments would 
hâve remauied in place, exposed as they were to the wînds and rough 
weather, and liabUities of being torn down and destroyed by either 
innocent or evil-disposed people, for a peilod of four years. The 
fact is that, when the testimony in this case was taken, one of the 
stakes posted by complaimants on the Peerless could not be found. 
It had disappeared within a few months after the location was 
made. Could it be claimed that the Peerless location is invalid on 
that account? Certainly not. Yet the contention of the complaîn- 
ants' counsel, if logically carried eut, would apply with as mucli 
force to the Peerless as to the West Justice or Blaine locations. 
The only conclusion that is justilied by the évidence is that the 
stakes and monuments were actually placed upon the corners of 
each of the locations made on January 2, 1888, and the conclusion 
is equally inévitable that the locations were so marked that the 
boundaries thereof could be readily traced. AU the authorit'ies 
agrée that any marking on the ground, by stakes, monuments, 
mounds, and written notices, whereby the boundaries of the loca- 
tion can be readily traced, is sufficient. Gleeson v. Mining Co., 
13 Nev. 442; Southern Cross Gold & SUver Min. Co. v. Europa Min. 
Go., 15 Nev. 383; North Noonday Min. Co. v. Orient Min. Co., 1 Fed. 
Rep. 523; Jupiter Min. Co. v. Bodie C. Min. Co., 11 Fed. Eep. 667; 
Hauswirth v. Butcher, 4 Mont 308, 1 Pac. Rep. 714; Upton v. Larkin, 
7 Mont 449, 17 Pac. Eep. 728; PoUard v. Shively, 5 Colo. 309; 
Eilers v. Boatman, 3 Utah, 159, 2 Pac. Rep. 66; Du Prat v. James, 
65 Cal. 555, 4 Pac. Rep. 562; Taylor v. Middleton, 67 Cal. 656, 8 Pac. 
Rep. 594. 

The question as to the sufQciency of the stakes and monuments 
to enable the location to be traced always depL nds, to a great extent, 
upon the confirmation and condition of the ground located. A loca- 
tion on a hlll covered by a dense forest might require more deflnite 
mia/rking than a location on a bald mountain, where the stakes, wher- 
ever placed, could be readily seen. Justice hill slopes off in ail direc- 
tions. Purple and yellow porphyry rock is exposed upon the surface in 
many places, and can readily be seen without making excavations. 
On other portions of the hill, this rock is covered with loose soil from 
one inch to a foot or more deep. The Avhole surface of the hill is 
dotted over by small bunches of stunted sagebrush, and at and 
along the summit of the hill, as well as on the sides thereof, any 
stakes or monuments designating corners or lines of mining loca- 
tions can readily be seen. No case has been called to my attention 
where the posting of stakes or building of monuments of the kind, 
character, and description testifled to by the witnesses in this case, 
at the four corners of the location on the surface, upon a com- 
v.ôBï'.no.l — 8 
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paratively barren hillside, lias not been deenied a sufflcient compli 
aace with the law. The suprême court of tMs state bas been ex 
tremely libéral in its views as to the manner in wbich miriing loca 
tions might be marked upon the ground, and be sufficient to complj 
with the law. Gleeson v. Mining Ce, supra. The law is certainlj 
complied with whenever stakes and monuments are so placed upon 
the ground that the bouiidariea of the location can be traced with 
reasonable certainty, and without any practical difficulty. "Tlie 
object of the law in requiring the location to be marked on the 
ground," as was said in the case last cited, "is to flx the claim, — 
to prevent floating or swinging, — so tàat those who in good faith 
are looking for unoccupied ground in the vicinity of previous loca- 
tions may be enabled to ascertain exactly what has been appropri- 
ated, in order to make theîr locations upon the residue. We con- 
cède that the provisions of the law designed for the attainment of 
this object are most important and beneflcent, and that they ought 
not to be frittered away by construction. But it must be remem- 
bered that the law does not, in express terms, require the boundaries 
to be marked. It requires the location to be so marked that its 
boundaries can be readily traced. Stakes at the corners do not 
mark the boundaries. They are only a means by which the bounda- 
ries may be traced;" but they are sufflcient for that purpose. 
Wben tbe location is one sufflciently marked upon the surface, 
so that its boundaries can be readily traced, and ail the other acts 
of location are performed as required by law, the rîght of possession 
becomes fuUy vested in the locator, and cannot be divested by the 
removal or oblitération of the stalœs, monuments, marks, or notices, 
without the act or fault of the locator, during the time he con- 
tinues to perform the necessary work upon the claim, and to comply 
with the law in ail other essential respects. Jupiter Min. Oo. v. 
Bodie C. Min. Co., 11 Fed. Rep. 667; McEvoy v. Hyman, 25 Fed. 
Eep. 598. 

2. Were the notices and record of the West Justice and James 
O. Blaine defective, uncertain, or insufflcient? 

The notice of location of the West Justice reads as foUows: 

"Notice is hereby given that the underslgned has thls 2d day of January, 
1888, taken up and located flfteen hundred llnear feet on this vein of gold and 
silver quartz, and three hundred feet on each side from the center thereof. 
This daim begins at this notice and monument, which is the southwest boun- 
flary of the Justice Mining Company's claim, and extends flfteen hundred 
feet In a northerly course, thence six hundred feet in a westerly course, thence 
flfteen hundred feet In a southerly course, thence sbc hundred feet to the 
place of beginning. This claim lies north of the Hartford mine, Gold Hill 
minlng district, Storey county, Nevada. This claim shall be known as the 
'West Justice Mine." Located this 2d day of Ssmuary, A. D. 1888. 

"Charles Lyons, Locator. 
"Wltnessr 

"Dennls Harrlngton. 
"Roger Sheehan. 

'Tiled for record this 4th day of January, 1888, at 30 min. past 9 A. M., 
at request of locators. 

"John Koss, County Reoorder. 
"Recorded Book D of Mining Locations, p. 81." 
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The language of the Blaine potice is similar, as to estent of 
ground claimed, etc. This claim is described as beginning at 
the Southwest boundary of the West Justice, and it is stated that 
"this daim lies north of the Ennis mine," and that it shall be 
known as the "James G. Blaine Mine." 

In determining the effect and sufflciency of thèse notices, it 
should be borne in mind that the mining laws of the United States 
do not require any notice to be posted upon the location of a min- 
ing claim, when it is made, and there is no provision, anywhere, 
requiring the notice to be posted in any partieular place upon the 
ground. The locations were valid without any notice of location 
being placed on the ground. But it is argued that the locations 
are invalid because notices were posted that did not correctly de- 
scribe the Iode, and because the notices were not posted on the 
Iode. In construing notices of this character, where, under the 
mining raies and local régulations, or state laws, such notices are re- 
quired to be posted upon the ground, the courts are naturally in- 
clined to be exceedingly libéral in their construction. Such no- 
tices are often drawn by practical miners, unaccustomed to légal 
fonns and technîcal phraseology; hence, the language used in 
the notices is often subject to more or less criticism by counsel 
learned in the law, and engaged in preparing documents in légal 
shape and form. Then, again, locations are often made without 
any accurate knowledge of the true course and directions which 
a compass would readily give, and mistakes in the notice as to 
ithe direction and course of the ground located often occur. But 
such mistakes do not invalidate the location. Positive exactness 
in such matters should never be required. It is the marking of 
the location by posts and monuments that détermines the partie- 
ular ground located. Apply thèse principles to the notices in 
question. The Justice mining claim was a patented location, 
with well defined and marked boundaries, when the West Justice 
and Blaine were located. Now, the notice of location of the West 
Justice described it as commencing at the "southwest boundary 
of the Justice Mining Company's claim." If we were to be gov- 
erned by the notice, there would be no diflQculty in flnding the 
commencement point, but it is said in the notice that the claim 
extends 1,500 feet in a northerly direction. This is a mistake, 
so far as the direction is concerned. True north would carry the 
Une over and aeross the Justice mine, instead of along the south- 
westerly Une of said patented claim, where the stake at the north- 
east corner of the West Justice was posted. The word "north- 
erly," under such circumstances, conditions, and surroundings 
should not be interpreted as meaning due north. It includes and 
may mean any meridian line or course between a due north and 
northwest, and is deflned and made certain by the posting of the 
stakes or the building of the monuments at the corners of the lo- 
cations, or along the lines thereof. Such stakes and monuments 
would control the courses specifled in the notice. Pollard v. Shivelv, 
5 Colo. 309; Cullacott v. Mining Co., 8 Colo. 179, 6 Pac. Eep. 2li; 
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McEvoy V. Hyman, 25 Fed. Eep. 596. l?he mistakes made iû the 
notices as to the courses of the Unes are not, in the light of the 
other facts, eufiScient to invalidate the locations. Moreover, the 
West Justice is described in the notice as being north of the Hart- 
ford, which was a patented mining claim, well known and clearly 
defined. TMs is held to be a sufficient compliance with the laws 
of the United States, which require that the record should con- 
tain such a description as will identify the claim by référence to 
£onie natural object or permanent monument. Hammer v. Mill- 
ing Co., 130 U. S. 292, 9 Sup. Ct Eep. 548; Upton v. Larkin, 7 
Mont. 449, 17 Pac. Eep. 728; Gamer v. Glenn, 8 Mont. 371, 20 Pac. 
Eep. 654. 

The West Justice, notwithstanding the mistake in the notice 
as to the direction of its lines, was described and staked off in 
such a manner that it could easily be identifled by any prospecter 
or other persons who wore desirous of ascertaining the boundaries 
of the particular ground thiat had been located. In Metcalf v. 
Prescott, 10 Mont. 283, 25 Pac. Eep. 1037, the court held that 
an error in the notice, stating the location to be in a certain coun- 
ty, when in f act it was in another county, did not vitiate the 
description, otherwise good. 

' Further criticism iâ made as to the wording of the notices claim- 
ing 1,500 feet "on this vein," and to the fact that no vein was 
exposed where the notices were placed. In some states there 
are laws requiring parties, when making a mining location, to 
sink a discovery shaft on the Iode ten feet or more in depth, and 
to post a notice thereon, but there is no such law in this state. 
While the Iode within the limits of the boundaries of the location 
is the principal thing that the locator desires to claim, the law 
does not demand a marking of the Iode. It is the surface land 
which is to be marked and described, and the notices must be read 
and, interpreted with référence to this law. What is hère said 
disposes of the further objection specifically urged by counsel, 
that the notices were not placed within reasonable proximity to 
the Iode, 

AU that has been said about the West Justice is equally ap- 
plicable to the Blaine notice. The varions objections urged to 
the notices do not affect the validity of either location. 

3. Was the annual assessment work done upon the West Justice 
and James G. Blaine locations? 

The testimony shows that the défendant, in May, 1888, com- 
menced work, running a tunnel from the Woodville shaft, at a 
point about 280 feet west of soutà from the Justice shaft, for the 
purpose of developing the vein or Iodes contained in the West Jus- 
tice and Blaine locations. This tunnel was run over 200 feet in 
the year 1888, at an average expense of about $12 per foot. It 
was extended in 1889 about 200 feet further, and in 1890, 1891, 
and 1892, about 100 feet each year. It is 980 feet in length, and, 
according to the testimony of some of the witnesses, it cost the 
défendant over |20 per foot to run it. It extends into the West 
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Justice ground over 200 feet beyond the Une of the Justice claim. 
The sole object of running this tunnel, as testifled to by defend- 
ant's witnesses, was to prospect the West Justice and Blaine loca- 
tions. It also appears that another tunnel was run in the West 
Justice ground a distance of about 35 feet in 1889, at a cost of not 
less than |250, for the purpose of prospecting both the West Jus- 
tice and Blaine locations. In 1890, another tunnel, commencing 
at the southwesterly line of the Justice, was run into the West 
Justice claim by the défendant, for a like purpose, at an expense 
that year of over $200. Work upon this tunnel was continued in 
the year 1891 at an expense of over $200, and in 1892 a like amount 
was expended in extending it. The testimony clearly shows that 
the running of thèse tunnels was a practical way to work and 
prospect the West Justice and Blaine locations. Labor and im- 
provements, within the meaning of the statute, are deemed to be 
done on a mining claim or Iode, whether it consists of one loca- 
tion or several locations, owned by the same party and contiguous 
to each other, when the labor is performed or improvements made 
for the purpose of working, prospecting, and developing the ground 
embraced in the location or locations. The running of a tunnel is 
often the best means of developing a Iode or vein, and extracting 
the ore and minerai therefrom, and it is not of infrequent occur- 
rence that such tunnels commence at the slope of a hill on the 
surface ground outside the surface location of a mining claim. 
When such work is done for the avowed and express purpose of 
prospecting two or more claims held in common, as was the case 
hère, the courts hare always held that such work was to be cred- 
ited to such claims. This is always deemed to be a sufflcient 
compliance with the prorisions of the mining laws of the United 
States. Smelting Co, v. Kemp, 104 U. S. 636; Jackson v. Eoby, 
109 U. S. 440, 3 Sup. Ct. Eep. 301; Chambers t. Harringtbn, 111 
U. S. 350, 4 Sup. Ct. Kep. 428. Work done outside of the limits 
of a claim, for the purpose of prospecting or developing it, is as 
available for holding the claim as if done within the boundaries 
of the claim itself. Mining Co. v. Callison, 5 Sawy. 440; Harring- 
ton V. Chambers, 3 Utah, 109, 1 Pac. Kep. 362; U. S. v. Mining Co., 
24 Fed. Eep. 568. Section 2324 of the Eevised Statutes is com- 
clusive of this question. This section was amended February 11, 
1875, "so that where a person or company has or may run a 
tunnel for the purpose of developing a Iode or Iodes, owned by 
said person or company, the money so expended in said tunnel 
shall be taken and considered as expended on said Iode or Iodes, 
whether located prior to or since the passage of said act; and 
such person or company shall not be required to perform work on 
the surface of said Iode or Iodes in order to hold the same as re- 
quired by said act" In the light of this statute, and of the évi- 
dence in this case, the contention of complainants, that the Blaine 
location was invalid beeause no assessment work was done with- 
in the limits of the location, is shown to be absolutely untenable. 

The next objection urged by complainants, upon this branch of 
the case, is that both the West Justice and Blaine locations are 
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inyalid beca,i|i8e the assessment work was not recorded as required 
by tîie lâwB oîf this state. The section of the law relied upon reads 
as follows: 

"Sec. 2. Wlthln thlrty days after the perfonnance of labor or making of 
Improvements, reqtiired by law to be annually performed or made, upon any 
Iode or minlng claim, the person In whose behalf such labor was performed 
or Improvements madé, or some oue in hls behalf, shaU make before, and re- 
cord wlth, the minlng recorder of the district wherein such claim is situated, 
an affldavit setting forth the amount of money expended, or value of labor 
performed or Improvements made, or both, lie character of expenditures, 
labor or improvementa, a description of the daim or part of claim, aflected 
by such expenditures, or labor or improvements, for what year, and the 
names of tlie ovmers or daimants of sald claim, at whose expense the same 
was made or performed. Such affidavit, or a copy thereof, duly certifled by 
the recorder, shall be prima fade évidence of the performance of such labor, 
or the making of sudi improvements, or both." St. Nev. 1887, p. 136. 

The object of this act was evidently to flx some definite way in 
which the proof as to the performance of the work or expenses 
incurred in the making of improvements might be, in many cases, 
more accessible. In sJl mining communities there is liable to be 
some diflGlculty in finding the men who actuaUy performed the labor 
or made the improvements, and procuring their testimony, in or- 
der to establish the facts necessary to show a compliance with 
the mining law in this respect. The act was passed, as expressed 
in the title, "for the better préservation of titles to mining claims." 
Locators of mining claims would doubtless often save much time 
and trouble, as well as hardship, inconvenience, and expense, by 
complying with the provisions of this act; but the act does not 
prevent, and was not intended to prohibit, the owner of a mining 
claim from making the necessary proof in any other manner, nor 
does it prohibit the contesting party from contradicting the facts 
stated in the aflûdavit. It simply makes the record prima facie 
évidence of tbe facts therein stated. In Coleman v. Curtis, (Mont) 
30 Pac. Eep. 266, the suprême court, referring to a statute of that 
state similar to the one hère quoted, said that the statute "relates, 
not to the effect of doing the work or making the improvements, 
as required by law, but to the method of preserving prima facie 
évidence of the fact that such requirement has been fuifllled." 
See, also, McGinnis v. Egbert, 8 Colo. 41, 5 Pac. Eep. 652. There is 
no provision in the statute to the effect that a failure to comply 
with its terms will work a forfeiture, and the statute is not sus- 
ceptible of amy such construction. A forfeiture of a mining 
claim cannot be established except upon clear and convincing proof 
of the failure of the locators or owners of the claim to hâve the 
work done or improvements made to the amount required by law. 
Hammer v. MiUing Co., 130 U. S. 292, 9 Sup. Ct. Eep. 548. 

Objection is further made to the work done in this case upon 
the ground that the défendant is not in a position to avail itself 
of the proofs, because it is not shown that the locators did the 
work, and, further, because it afflrmatively appears that the de- 
fendant did not hâve the légal title to the claims when the work. 
was done, and was not s\, résident of this state. When a location 
is made by one person, in his own name, at the expense of, for 
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the beneflt and on behalf of, another person, such other person 
is certainly entitled to the ground so loeated. There is no law 
which prohibits a citizen of the United States, Tvko is a résident 
of another state, from taking up and locating mining claims in 
this state in his own name, or from employing citizens and rési- 
dents of this state to locate claims in their own names for the 
beneflt of such nonresidents. The défendant, it is true, is a for- 
eign corporation. In the eye of the law, it is a résident of the 
state of California. XJnder the laws of this state, any nonresident 
person or corporation "may take, hold and enjoy any real property, 
or any interest in lands, tenements, or hereditaments within the 
state of Nevada, as fully, freely, and upon the same terms and 
conditions as any résident, citizen, person, or domestic corpora- 
tion." Gren. St. § 2655. Another statute of this state provides 
that ail corporations formed under the laws of Nevada for the 
purpose of mining "shall hâve power to purchase and hold such 
mining property as they may deem meet." Gen. St. § 279. 

The statute of f rauds, (Gen. St. Nev. § 2624,) relîed upon by 
complalnants, has no application whatever to the facts of this 
case. An oral agreement to locate a mining claim for the beneflt 
of another need not be in writing. If a party, in pursuance of 
such an understanding, at the expansé of another, locates the claim 
in his own name, he holds the légal title to the ground in trust 
for the beneflt of the party for whom the location was made; and 
such party could, upon making the necessary proofs, compel the 
locator of the mining claim to convey the title thereof to him, al- 
though the agreement so to do was not in writing. This familiar 
principle has been often applied in cases where a party has en- 
tered into an oral agreement to locate mining ground for the joint 
beneflt of him self and others, and makes a location in his own nama 
It has always been held that such oral agreements are not within 
the statute of f rauds. Gore v. McBrayer, 18 Cal. 582; Moritz v. La- 
velle, 77 Cal. 10, 18 Pac. Eep. 803; Hirbour v. Eeeding, 3 Mont. 13; 
Welland v. Huber, 8 Nev. 203. 

But in any event this question only affects the parties to the 
agreement, and it is difificult to see how strangers to the trans- 
action coidd urge the statute of frauds, when the parties in inter- 
est had fully and voluntarily complied with their agreement by 
conveying the title to the party for whose beneflt the locations 
were made. The statement is made in complalnants' brief that: 

"The tnith Is, défendant hunted np and purchased the pretended title of 
Harrington and Sheehan after the Peerless Iode was discovered, and, by 
means of this title, Is attempting to deprive complalnants of their mine by 
means of the false pretenses that the location was made for the Justice 
Company, and that work done by the Justice Company in its workings was 
intended for the Blaine location." 

The record does not bear ont this assertion. It shows the truth 
to be, as before stated, tihat the locations were made for the bene- 
flt of défendant, that the work in ruimiiig the tunnels was 
done at the expense of défendant, that the sole object and only 
purpose of running the tunnels was to develop the mining Iodes and 
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veins within the limits of the West Justice and Blaine locations, 
and that such object and purpose were publicly made known at the 
time the work was done. 

4. Did the locators of the West Justice and James Q. Blaine dis- 
cover any vein or Iode of quartz or other rock in place, bearing gold 
or silrer, within the limits of their locations, prior to the location of 
the Peerless claim? This is the most important question in this 
oase. It is one upon which fair-minded men might honestly differ. 
Crédible witnesses, of equal knowledge, character, expérience, and 
judgment, hâve honestly expressed a différence of opinion in regard 
to it. It now devolves upon the court, without the aid of a jury, 
or the présence of the witnesses, to détermine where, and upon 
which side, the weight of the évidence is found. 

What constitutes a discoyery of a vein or Iode, within the mean- 
ing of the statute? Section 2320, Eev. St., provides that — 

"Mining daims upon velns or Iodes of quartz or other rock in place bearing 
gold, sUver, einnabar, lead, tin, copper, or other valuable deposits, hereto- 
fore located, shall be govemed as to length along the vein or Iode by the 
customs, régulations and laws in force at the date of their location. A min- 
ing claim located after the tenth day of May, 1872, whether located by one 
or more persons, may equal, but shall not exceed, 1,500 feet in length along 
the vein or Iode; but no location of a mlnlng claim shall be made until the 
discovery of the vtàn or Iode within the limits of the daim located." 

The words "vein or Iode," in the last clause of this statute, were 
evidently intended to apply to such "veins or Iodes" as were de- 
scribed in the ûrst section, and to hâve the same meaning, viz. a 
vein or Iode "of quartz or other rock in place bearing gold, sUver," 
etc. This statute was intended to be libéral and broad enough to 
apply to any kind of a Iode or vein of quartz or other rock bearing 
minerai, in whatever kind, character, or formation the minerai 
might be found. It should be so construed as to protect locators of 
mining claims, who hâve discovered rock in place, bearing any of the 
precious metals named therein, sufficient to justify the locators in 
expending their time and money in prospecting and developing the 
ground located. It must be borne in mind that the veins and Iodes 
are not always of the same character. In some mining districts 
the veins. Iodes, and ore deposits are so well and clearly deflned as 
to avoid any questions being raised. In other localities the minerai 
is found in seams, narrow crevices, cracks, or lissures in the earth, 
the précise extent and character of which cannot be fully ascer- 
tained until expensive explorations are made, and the continuity of 
the ore and existence of the rock in place, bearing minerai, is estab- 
lished. It never was intended that the locator of a mining claim 
must détermine ail thèse facts before he would be entitled, under 
the law, to niake a valid location. Every vein or Iode is liable to 
hâve barren spots and narrow places, as well as rich chimneys and 
pay chutes, or large deposits of valuable ore. When the locator 
finds rock in place, containing minerai, he has made a discovery, 
within the meaning of the statute, whether the rock or earth is rich 
or poor, whether it assàys high or low. It is the iinding of the 
minerai in the rock in place, as distinguished from âoat rock, that 
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constitutes the discovery, and warrants the prospecter in making a 
location of a mining claim. 

Numêrous références hâve been made by the respective counsel 
to the Works of scientists as to the origin of ore deposits, the char- 
acter of minerai formations, and the causes thereof. Le Conte's 
Eléments of Geology, 205, 207, 220, 225, 228, 235, 236; Phillips on 
Ore Déports, 18, 19, 32, 35, 74, 76 et seq.; Von Cotta's Treatise on 
Ore Deposits, 26, 27, 34, 35, 69, 70, — ^which hâve been examined. 
Varions courts hâve at différent times given a définition of what 
constitutes a vein or Iode, within the meaning of the act of con- 
gress; but the définitions that hâve been given, as a gênerai rule, 
apply to the peculiar character and formation of the ore deposits or 
vein matter, and of the country rock, in the particular district 
where the claims are located. There is no conflict in the décisions; 
but the resuit is that some définitions hâve been given in some of 
the stàtes that are not deemed applicable to the conditions and 
surroundings of mining districts in other states, or other districts 
in the same state. The foUowing cases are instructive upon the 
point, and are hère cited. Some of them will be more particularly 
noticed after the facts of this case are reviewed. Mining Ck). v. 
Corcoran, 15 Nev. 147; Eurêka Consolidated Min. Oo. v. Eichmond 
Min. Co., 4 Sawy. 302 ; Mining Co. v. Callison, 5 Sawy. 439 ; Jupiter 
Min. Co. V. Bodie G. Min. Co., 7 Sawy. 97, 11 Fed. Eep. 666; Noi-th 
Noonday Min. Co. v. Orient Min. Co., 1 Fed. Eep. 522; Hyman v. 
Wheeler, 29 Fed. Eep. 347; Doe v. Mining Co., 54 Fed. Rep. 935; 
Mining Co. v. Cheesman, 116 U. S. 536, 6 Sup. Ct. Rep. 481; Burke 
V. McDonald, (Idaho,) 29 Pac. Eep. 98; Upton v. Larkin, 7 Mont, 
449, 17 Pac. Rep. 728; Mining Co. v. Mahler, 4 Mor. Min. E. 390; 
Duggan V. Davey (Dak.) 26 IST. W. Eep. 899; Harrington v. Cham- 
bers, 3 Utah, 115, 1 Pac. Eep. 362; Armstrong v. Lower, 6 Colo. 393, 
681. 

What are the facts of this case? The testimony on the part of 
the complainants is to the effect that the Peerless is a fissure hav- 
ing a regular course in an easterly and westerly direction, from a 
foot to three feet in width; a crevice in the earth and porphyry 
rock filled with decomposed quartz and clay; a quartz vein contain- 
ing gold and silver in valuable quantities; a blind Iode having a 
foot and hanging Tvall of porphyry rock, well defined. Upon the 
part of the défendant, Lyons testified that the northwestern part of 
the West Justice ground had been worked by miners in 1878 and 
1879 ; that he knew that gold and silver bearing rock and earth had 
been taken out of the' cuts that had been made by the miners, who 
at that time were working upon and claimed the same as mining 
ground; that prior to making the West Justice location he knew 
that there was a Iode within the boundaries of that location con- 
taining gold and silver bearing rock and ore. He described the 
places where the old workings were, and the open cuts which still 
exist upon the surface of the ground. He further testified that in 
1882, when he was foreman of the Justice mine, he let a contract to 
four men, and that they took out from the open cuts about |800 in 
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gold and silver ore. Other witnesses corroborate his testimony. 
Harrington testifled that before making the Blaine location he was 
ail over the ground, and examined it closely; that he discovered and 
found quartz rock in place, bearing minerai, within the limita of the 
Blaine location; that he found holes that had been sunk seven or 
eight feet long and six feet deep and three or four feet in width in 
the ground, in which was quartz rock in place; that there were sev- 
eral holes sunk down below the surface in solid rock, in which 
streaks of quartz and porphyry were found; and that he saw in some 
of thèse holes streaks of quartz a foot wide. Other witnesses cor- 
roborated this testimony. 

After the commencement of this suit, numerous holes were dug at 
the instance and expense of défendant, commencing at the north- 
westerly end of the West Justice, and extending in places to the 
southwesterly line of the Blaine location, and at other places, 
over the hill, within the lines of the respective claims. The witness- 
es who performed this work testify that they traced the yellow 
porphyry rock ail the way from the northerly end of the West 
Justice to the southwest corner of the Blaine cla'im; that, whenever 
they dug holes in the yellow porphyry rock formation, they obtained 
quartz rock and decomposed matter containing gold and silver, 
as shown by assays that were made. The testimony of other wit- 
nesses is to the effect that the purple prophyry rock constitutes the 
foot wall of the Blaine Iode ; that it forms the séparation de^ignated 
on defendant's Map E as the "Great Blaine Horse;" that it also 
forms the hanglng wall of the Blaine Iode; that there is a Iode 
formation aU the way betweén the foot and hanging walls, broken 
only by the Blaine horse. Several practical miners, having no 
interest în this controversy, testifled that from an examination of 
the old cuts, the Peerless shaft, and the several holes that were sunk 
by défendant to détermine the formation and character of the 
ground, with knowledge of the fact that samples of the rock and de- 
composed matter talcen therefrom assayed from fl to $3 and $4, 
and at one place as high as |20, a ton, and in the old cuts over 
$100 a ton, they would say that the whole formation of yellow 
porphyry, as marked on Map E, from the foot wall to the hanging 
wall of the Blaine Iode, is one single, mineralized formation, con- 
taining gold and silver bearing quartz rock in place, and constitutes 
what is known by miners as a "Iode;" that there is no différence in 
the formation where the Peerless shaft is sunk from any other part 
of the Iode where the same decomposed yellow rock with quartz 
is found; that the ore and vein matter, wherever found upon the 
hill within the limits of the West Justice and Blaine locations, is of 
the same kind and character; and that the Peerless is a mère seam 
or fissure in this formation, the boundaries of which are marked by 
the purple rock as the hanging wall and foot wall of the Blaine Iode. 

The conditions which defendant's witnesses testify to in relation 
to the yellow porphyry rock constituting a Iode are denied by the 
complainants' witnesses in rebuttal. It Is also denied by them that 
the yellow porphyry occurs upon the hiU as represented on défend- 
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ant's Map E. They testify that the purple and yelîow porphyry 
rock is found indiscrîminately, in patches and spots, ail over the hUl, 
except at the Peerless fissure. The principal expert witness on the 
part ot complainants testifled that the rock, yellow amd bine, con- 
stitnting th-i mass on Justice hill, and particularly of the ground 
embraeed in the locations in controversy, is what is known to 
geologists and mineralogists as "quartz porphyry;" that the différ- 
ence in the appearance of the rock is a différence in color, and not 
of texture; that "the parts which outcrop above the surface, with 
Tery few exceptions, are purple in color, with quite a pronounced 
purple tinge, and the parts which are below the surface, or just at 
the surface, change gradaally from the purple color of the outorop- 
ping rock to a bluish color just at the surface; and within a foot 
or two of the surface, below it, it changes into a reddish or yellow- 
ish color. Thèse changes hâve no ài\-iding liue, or anything like 
that, but are imperceptible, and blending one with the other, the 
purple color decreasing gradually. The flrst is bluish, and then 
bluish and gray yellow, and then yellow." Great reliance is placed 
upon the testimony of this witness. Hîs testimony is given from in- 
formation obtained by reading elementary works on mineralogy 
and geology, and is to the eflect that the yeUow porphyry is not a 
Iode, and that ail the land on Justice hill, except that part embraeed 
in the Peerless location, should be classed as agricultural, not 
minerai, land. This witness testifies to théories of his own, and 
States the facts which he claims substantiates his théories. The 
value of testimony of this character, in controversies of this kind, 
dépends to a great extent upon the strength or weakness of the 
reasons given in support of the conclusions reached. Just what 
thîs witness meant will perhaps be best understood by quoting a 
few of the many questions and answers upon his cross-examina- 
tion, as to what he considered was a Iode or vein: 

"Question. Excludlng ail the excavations that you hare testifled about 
wlthln the houndary Unes of the West Justice, Blaine, and Peerless claims, 
which are laid down upon the maps of the plaintiffs and défendant, 
what différence, ijC any, is there presented to the eye hetween any of the 
claims? Answer. Over the surface of the West Justice and Blaine claims 
there is but little difiference In the surface appearance, excluding the excava- 
tions. I thlnli the surface of the MU Is very much the same, outside of the 
croppings of the rocks. Q. And you bave included In that answer ail the 
land embraeed withia the West Justice, James G. Blaine, and Peerless lo- 
oatlons, and including the Peerless location inside of the Blaine? A. Yes, sir. 
Q. If, as a matter of fact, you had, upon taiiing samples, and having assays 
made, and making them yourself,— you had ascertalned that that formation 
contained gold aud sllver, would you say that that formation constituted a 
Iode? A. I would not, unless it contained gold and sUver in sufflcient quan- 
titles to make it valuable for mlning purposes. Q. In ascertaining that fact, 
would you deduct from the value the actual cost of œining, the actual cost 
of labor, the actual cost of mllling, and the actual cost of aU the material 
used in minlng the ore up to the time that the resuit of the woridng of your 
ore had been obtained, leavtng a profit for yourself? A. I might. Probably, 
that v^ould be the proper course to pursue. Q. In your judgment, before 
you would call that country about which you hare testifled a Iode, would it 
be necessary for you to flnd the preclous metals of gold and silver in suffl- 
cient guantitieB to pay ail the expansés Incident to miniug, hauling, réduc- 
tion, etc., and leave a profit besides? A. I would expect it to pay througb- 
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out the extent of the ro<*, over and above expenses. Q. And, Tintil that re- 
suit was obtained, you would not call It a Iode? A. I would not say it was 
a Iode unless I f ovmd the metals In it to pay the cost of mining. * • * i 
would not call It a Iode unless It was suffldently mineralized to make it 
pay to work, or else it would be subject to location as agrlcultural land. 
• * * Qi Suppose you found a homogeneous formation between de- 
flned boundarles, and upon Investigation you ascertained the predous metals 
did not exist in sufficient quantlties to pay for mining. Would you say it 
was a Iode? A. I would rejeot it as a Iode. The water of the océan 
contains more gold and silyer, in proportion, than the rocks of that hlll; and 
yet I don't clalm that the océan is a Iode, shnply for the reason that it con- 
tains more gold and silrer than that hUl. But It Is a fact that the water of 
the océan contains more gold and sUver, in proportion, than the rocks of the 
hlll in question. * • ♦ Q. Assuming as a fact that the cost of réduc- 
tion is $5 or $6 a ton, and that the cost of labor Is $4 a day, would you not 
say that the groimd embraced In the locations named was not a Iode unless 
gold and silver existed In suffldent quantlties to cover at least those ex- 
penses? A. I would not say It was a Iode unless it produced It In much 
greater quantlty than that. * • * Q. Is it your understanding that, bef ore 
a man can locate and acqulre title to minerai land, he must actually develop 
a property that wUl pay the expenses I hâve named? A. Yes, sir; he bas 
no right to make a location untll he traces or develops such a Iode by means 
of a timnel, shaft, or other workings." 

It must be remembered that this is not a controversy between 
miners, upon one side, and agricultural claimants, on tbe other, 
to détermine whether the land on Justice hill is more valuable for 
one purpose than the other; but it is a controversy between miners, 
to détermine which has the title to certain land claimed by both. 
parties as minerai land, and to hâve the title thereto quieted by a 
decree of this court. The answers of the witness to the questions 
asked constitute the keynote to the theory relied upon by com- 
plainants to prove that no discovery of a vein or Iode had been 
made within the limits of the West Justice and Blaine locations 
prior to the location of the Peerless Iode. Other witnesses upon 
the part of the complainants deflned what they understood to be 
a Iode substantially to the same effect. If this theory were 
adopted by the courts, it would invalidate many mining locations. 
Logically carried out, it would prohibit a miner from making any 
valid location until he had fuUy demonstrated that the vein or 
Iode of quartz or other rock in place, bearing gold or silver, which 
he had discovered, would pay ail the expenses of removing, ex- 
tracting, crushing, and reducing the ore, and leave a profit to 
the owner. If this view should be sustained, it is manifest that 
it would lead to absurd, injurions, and unjust results, destructive 
of the rights of prospectors and miners, in their honest, patient, 
and industrious efforts to explore, discover, and develop the veins 
and Iodes that exist in the public minerai lands of the United 
States. A vein or Iode of quartz or other rock in place, bearing 
gold and silver, is found upon the side of a hiU or mountain. It 
is within well-deflned walls, and the rock assays from |1 to |15 
per ton. The cost of extracting, removing, and milling the ore 
is |20 per ton. The miner making the discovery is aware of this 
fact, but he knows, or has good reason to believe from his own 
knowledge, gained by years of expérience, that, within or along 
the veins or Iodes of that parti cular district, places are liable to 
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be found that may prove to be of mucli greater value, and that 
the ore is liable to be riclier at a greater depth. than it is upon 
tbe surface. Now, in sucli a case, can it be reasonably claimed, 
under the provisions of the mining laws, that the person making 
the discovery — a discovery which, in good faith, iaduces him to 
locate the vein or Iode, and to commence the running of a tunnel 
into the hill or mountain for the purpose of properly working and 
developîng the ground, and compljdaig with ail of the provisions of 
the law, after he has expended thousands of dollars in labor and im- 
provements upon the same — can be deprived of his location by 
the fact that other persons, subséquent to his discovery and to 
his location, went upon the hUl- 500 or 1,000 feet distant from the 
place where he had found and prospected the Iode, but within the 
limita of his location, and there, by sinking a deeper shaft upon 
the same Iode, found ore which assayed over |40 per ton, — enough 
to insure a profit to the ov^ners, — and thereupon located the 
ground? This may be an extrême case, but it fairly illustrâtes 
the theory, for, according to the testimony of some of complainants' 
witnesses, the latter location would be valid, and the prior loca- 
tion invalid. The act of congress is not susceptible of any such 
construction. It does not impose any conditions as to the value 
or extent of the ore. It simply provides that "no location of a 
mining claim shall be made until the discovery of a vein or Iode 
within the limits of the claim located." 

Judge Sawyer, in construing this provision of the statute, cor- 
rectly instructed the jury in Jupiter Min. Co. v. Bodie C. Min. Co., 
11 Fed. Rep. 675, that: 

"A vein or Iode authorized to be located Is a seam or fissure In the eartli'a 
crust filled with quartz, or with some other kind of rock, in place, carrying- 
gold, silver, or other valuable minerai deposits named in the statute. It la 
not enough to dlscover detached pièces of quartz, or mère bunches of quartz 
not in place. The veto, however, may be very thin, and it may be many 
feet thick, or thin in places,— almost or quite "panched out," in mlners' 
phrase,— and in other places widening out into extensive bodies of ore. So, 
also, m places, it may be quite or nearly barren, and at other places im- 
mensely rich. It is only necessary to dlscover a genuine minerai vein or Iode, 
whether smaU or large, rich or poor, * * * within the lines of the claim 
located, to make a valid location tooluding the vêla or Iode. It may, and often 
does, require much tlme and labor, and great expense, to develop a vein or 
Iode, after discovery and location, sufficiently to détermine whether there is a 
realiy valuable mine or not, and a location would b« necessary, bef ore inourrmg 
such expense in developîng the vein, to secure to the miner the fruits of his 
labor and expense m case a rich mine should be developed." 

In Eurêka Consolidated Min. Co. v. Richmond Min; Co., supra, 
Mr. Justice Field, in delivering the opinion of the court, discussed 
this question as to what constituted a Iode at great length, and 
came to the conclusion — 

"That the term, as used in the acts of congress, is applicable to any zone 
or belt of mineraUzed rock lying within boundaries clearly separatmg it from 
the neighboring rock. It includes * * * ail deposits of minerai matter 
found through a mlneralized zone or belt, coming from the same source, im- 
pressed with the same fonns, and appearing to bave been created by the 
same processes." 
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This définition, where applicable tô the facts, bas been ap- 
provèd and followed, and is recognized and declared to be correct 
by the suprême court of tbe United States in Mining Co. v. Chees- 
man, supra, where the court said: 

"A body of minerai or mlneral-bearlng rock, In the gênerai mass of the moun- 
taln, so far as It may continue tmbroken, and wlthout interruption, may be re- 
garded as a Iode, whatever the boundaries may be. * • ♦ With wéU-defined 
boundaries, very slight évidence of ore wlthin such boundaries will prove the 
existence of a Iode." 

Hyman t. Wheeler, supra, is to the same effect 
In Burke t. McDonald, supra, the court held that: 

"A Iode, •wlthln the meanlng of the statute, Is whatever the miner cotdd 
foUow, and flnd ore. Under the requlrements of the law, a vaUd location 
of a mintng clalm may be made whenever the prospecter has dlscovered such 
indications of minerai that he is ■willing to spend his time and money in 
foUowlng wlth the expectatlon of flndlng ore; and a valid location of a mining 
claim may be made of a ledge deep in the ground, and appearing at the sur- 
face, not in the shape of ore, but in veln matter only." 

In some mining districts the country rock is found in broken 
blocks scattered throughout the vein or mineralized rock consti- 
tuting what is known and called the "Iode." Where the Iode or 
Vein is wide, the country rock is occasionally found in large, 
solid bodies, extending for hundreds of feet in length, and several 
feet in width, forming what is technically known among miners 
as a "horse," and in other portions of the Iode loose blocks or 
fragmentary bodies of the country rock will be found commingled, 
more or less, with the ore bodies of the vein or Iode. Even in nar- 
row veins there is liable to be an intrusion of the country rock 
into the vein, occupying almost its entire width, and sometimes 
leaving nothing but a narrow seam of clay leading the way for 
the miner to foUow his vein until the country rock disappears, and 
the ore 'bodies are found continuing as before. Such conditions 
in the formation of the country rock, fissures, and ore bodies are 
often deceptive and misleading. The owners of such veins or 
Iodes are often confronted with différent théories, the truth or 
falsity of which can only be solved by expensive explorations. A 
practical illustration of thèse conditions is found in Phillips on 
Ore Deposlts, p. 35, flg. 11, where the a/uthor, in referring to the 
conditions of the metalliferous veins found in the mining districts 
of Cornwall, England, says: 

"The same Iodes, within short distances, often vary conslderably In direct 
tion, width, and dip, and they frequently split or divide into branches, both 
in length and in depth. Thèse branches may, or may not, again unité. If, 
as in Fig. 11, a Iode, a, incloses a mass of the country rock, the included 
fragment, b, is caUed a 'horse' or 'rider.' " 

The définitions of a vein or Iode, as given in the authorities, are, 
as before stated, instructive, and worthy of cons'ideration. Their ap- 
plication to any given case must be determined by référence to the 
spécial facts which existed in the particular mîning district where 
the Iodes under considération were located, in coimection with the 
facts of the case before the court. It is always, in every case, a 
question of fact, to be determined by a court or jury, whether a vein 
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or Iode has been discovered or exista within the limits of the par- 
ticular claim or location in controversy, and also a question of fact 
as to the continuity of ore and minerai matter constituting tlie width 
and extent of any particular Iode. In the case of Eurêka Consolidated 
Min. Co. V. Richmond Min. Co., the court found the f acts to be that a 
zone of lîraestone was contained within clearly-defined limits; that it 
bore unmistakable marks of originating, in ail its parts, under the in- 
fluence of the same créative forces; that it was bounded on the south 
by a wall of quartzite, and on the north by a belt of clay or shale ; that 
the limestone was found between thèse limits, and had been broken 
up, crushed, di^ntegrated, and flssured in ail directions, so as to de- 
stroy, to a great extent, ail traces of stratiflcation; that tiiroughout 
this zone of limestone the minerai was found in the numerous 
fissures of the rock; that the minerai was "sufficiently diflfused to 
justify giving to the limestone the gênerai désignation of mineral- 
ized matter, — ^metal-bearing rock." Substituting the words "yellow 
porphyry" for 'limestone," and the words "purple porphyry" for 
"quartzite'' and "clay or shale," and giving the true course of the 
hanging and foot waQs, and we hâve substantially the same physic- 
al facts conceming the foiination of the country on Justice hUl 
as were found in the Eurêka Case. 

Several of the witnesses upon the part of the complainants, who 
expresfif^d their opinion, as miners, that there was no vein or Iode, 
except the Peerless, that had been discovered în the ground in con- 
fcroversy, testifl^ed upon cross-examination that the entire country 
from the north boundary of the West Justice and Blaine locations 
down to the Independent mine, — a distance of more than one mile, — 
Is ail of the same character; that mining claims are now, and hâve 
been for many years, located and worked in the same kind and 
character of formation as is found in the West Justice and Blaine 
locations; that it is just the kind of a country and formation that 
a prospectoT would look for and work in; that it is ail a minerai 
btât, where a person is as liable to find ore in one place as 
in another; that the whole formation of yellow porphyry is more 
or less mineralized; and that, if the ground was not talœn up, they 
would be tnclined to locate it, with the expectation of flnding ore 
that would pay expenses, and retum a profit to the owner. Al- 
though there are found large blocks of solld, yellow porphyry rock 
containîng no minerai, as is the case with the limestone, in lime- 
stone formations, yet in many places the yellow porphyry is broken, 
crushed, and decomposed, with seams and fissures found in aU direc- 
tions, showing more or less continuity of ore, quartz rock, and miner- 
alized vein matter throughout the entire width of the yellow 
porphyry belt, giving to it a spécifie, individual character, and by 
which it can be distinctly identifled, and is separated from the blue 
or purple porphyry by which it is bounded. Within this belt of yel- 
low porphyry are numerous seams, crevices, fissures, and deposita 
where the quartz rock and decomposed earth and rock is found, 
contaîning minerai sufficiently diffused to justify miners in giving 
to the yellow porphyry the gênerai désignation of "mtueralized mat- 
ter, — ^metai-beaiing rock." 
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Cruided by the best ligKts at my comaïaiid, tbe décisions of courts 
as to what constitutes a discovery, tbe définition of a "vein or Iode," 
Wlthin tiie meaning of the act of congress, and the testimony con- 
tained in the record, I am of opinion that the weight of the évidence 
preponderates in favor of the défendant. 

It is an undisputed fact that the locators of the West Justice 
and Blaine locations were not the original dîscoTerers of the vein 
or Iode, but it is not necessary that the locators should be the first 
discoverers of a Iode, in order to make a valid location. It is suffl- 
cient if it îs shown that the locators knew at the time of making 
their locations that there had been a discovery of a vein or Iode 
within the limits of the locations made by them. Jupiter Min. Co. 
V. Bodie C. Min. Co., supra. 

5. The facts of this case do not présent any qxiestions as to the 
rights of the parties under section 2336, Rev. St., with référence 
to cross veins, as contended for by complainants' counsel. The 
Peerless is not a cross vein, but it is a part of the Blaine Iode, dis- 
covered and located wîthin the limits of the Blaine location. Com- 
plainants, in making the location, and working upon the Peerless, — 
notwithstanding the fact that they may hâve acted in perfect good 
faith, under the honest belief that the land taken up by them was 
subject to location, — ^were trespassers upon the mining ground 
owned by défendant. It affirmatively appeaiing that the West 
Justice and Blaine locations were prior in point of time, and that 
the locators, and the owner thereof, hâve in every respect fuUy com- 
plied with the mining laws applicable to sa;id locations, it necessiarily 
follows that the Peerless location, or so much thereof as is within 
the limits of the West Justice and BMne locations, îs absolutely 
null and void, and no right or title to the ground in controversy was 
obtained thereunder. Slining claims are not open to relocation until 
the rights of the former locator hâve come to an end. No relocator 
can avail himself of the minerai in the public land, which another 
bas discovered, until the former discoverer has in fact abandoned 
the cMm, or, under the law, has f orfeited his right thereto. As was 
said in Beik v. Meagher, 104 U. S. 284: 

"The right of location upon the minerai lands of the United States Is a 
privilège granted by congress, but it can only be exercised within the limits 
prescrlbed by the grant. A location can only be made where the law allows 
it to be done. Any attempt to go beyond that will be of no avail. Hence, 
a relocation on lands actuaUy covered at the time by another valid and sub- 
sistlng location is void; and this not only against the prior locator, but ail 
the world, because the law allows no such thing to be done." 

It is expressly provided In the act of congress that, where the 
locators of a mining claim hâve fuUy complied with ail the pro- 
visions of the law, they — 

"Shall hâve the exclusive right of possession and enjoyment of ail the sur- 
face included within the Unes ol theiu locations, and of ail veins, Iodes and 
ledges throughout their entire depth the top or apex of which lies inside of 
such surface Unes extended downward vertically." Rev. St. U. S. § 2322; Doe 
V. Mining Co., supra; Duggan v. Davey, supra; Mining Co. v. Fit^erald, 4 
Mor. Min. R. 380; Iron Silver Min. Co. v. Elgin Min. & Smelthig Co., 118 U. 
S. 206, 6 Sup. et. Rep. 1177. 
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This is true in ail cases, subject piily to the other provisions of 
the statute, whicli hâve no application to this case, reserving to 
locators of other mining claims the right to follow under the surface 
of such locations for the purpose of extracttng and removing the ore 
from any vein or Iode, the top or apex of wMch lies within the 
surface lines of such other location. 

It follows from the views herein expressed that the defendajat is 
entitled to a decree in its favor. It is so ordered. 



ST. LOUIS MINING & MILLING CO. OP MONTANA V. MONTANA MIN- 
ING 00., Limited, et al. 

(Circuit Court, D. Montana. October 2; 1893.) 

No. 292. 

1. Injunction— When Issubd— Mining Claims— Action at Law. 

In the fédéral courts an interlocutory Injunction may be granted, re- 
straining the mining of valuable ores pending an action at law to déter- 
mine the légal title, wbeu such title Is in dispute. Erhaidt v. Boaro, 5 
Sup. et. Rep. 565, 113 U. S. 537, followed. 

2. Samb— Equitable Titlbs. 

The légal title is not "in dispute," however, -within the rule requiring 
the institution of an action at law, when complainant shows a convey- 
ance from the govemment patentée, and défendants merely clalm tmder a 
contract to convey, made by such patentée, whlch is merely an équitable 
title; and in such case the court may issue an Interlocutory injunction 
pending the détermination of the title by suit In equity. 

8. Same — AcTS TO BB Enjoinbd — Cbrtainty of Descriptiok. 

An Injunction will not Issue to restraln the removal of ores from dls- 
puted ground between mining claims, when neither the biU nor any 
affldavit or other évidence fixes the point where défendant must stop. 
The court will not in terms enjoln défendants from worklng any velu 
having its apex in complainant's clalm, for this would require défend- 
ants to ascertain from what acts they are enjolned. 

4. Same— ExpIjOratiok of Mining Gkound. 

The worMng of dlsputed minerai ground for purposes of exploration, 
only, will not be enjolned. 

6. EsTOPFEL — By Deed. 

The équitable title acqulred by the vendee of lands under a contract to 
convey cannot work an estoppel to the assertion of the légal title by a 
third person to whom the vendor has conveyed it. 

In Equity. Suit by the St. Louis Mining & Milling Company of 
Montana against the Montana Mining Company, Limited, Eawlinson 
T. Bayliss, Alexander Burrell, Joseph Harvey, Isaac Warren, Mch- 
olas Francis, John Jewell, and Thomas Howkins, to enjoin the ex- 
traction of ores from ground claimed by complainant Injunction 
denied, and restraining order dissolved. 

McConnell, Clayberg & Gunn and Toole & WaUace, for complain- 
ant. 
Cullen & Toole, for défendants. 

KNOWLES, District Judge. Complainant brings this suit for 
the purpose of enjoining défendants from extracting certain valu- 
able ore, containing gold and silvcï, from certain mining premises 
v.58F.no.l — 9 
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claimed to belong to the St. Louis quartz lodej miijiTig claim. The 
jurisdiction of thls couri, sîtting as a court in equity, is claimed on 
the ground that the same will prevent a multiplicity of suits. The 
application at this time îs for an interlocutory injnnction pending 
the action, for the purpose bf priser ving the orein one certain vein 
of the iode claim nientioned in the bill, until the final détermination 
of the action. The défendants urge that tlie court has no juris- 
diction of the cause, befjause the tîtie to the premises in dispute 
has not as yet been detërmined at law. Enough facts are stated 
in the bill to show that the action is of the character which would 
prevent a multiplicity of actions at law. It is alleged therein "that 
défendants haye entered upo^n a vein or Iode of quartz belonging to 
complainant, and in which it îs in possession, and hâve extra cted 
valuable ore therefrom; ^re now so doing, and are threatening to 
continue the extraction of such ore." This is what is termed a 
"continued trespass." A continued trespass is said to be of the 
class of wrongs which will necessitate the instituting of a multi- 
plicity of actions at laWi 1 Pom. Eq. Jur. p. 256, § 245. 

It is contended, however, that the complainant's title to the vein 
or Iode, which, it is alleged, défendants are trespassing upon, has 
not as yet been established by an aiction at law. It is said, general- 
ly, when the légal title is in dispute, an injnnction will not be 
granted until the same is established by at least one action at law. 
1 Pom. Eq. Jur. p. 264, § 252. This rule is said to be established 
because courts in equity wHl not, in gênerai, try the légal title to 
land. It has been h,eld by the suprême court, however, in the case 
of Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct Eep. 565, that the 
above doctrine "has been greatly modifled in modem times, and 
it is now a common practice, in cases where irrémédiable mischief 
is being done or threatened, going to the destruction of the sub- 
stance of the estate, such as the extraction of ores from a mine, or 
the cutting down of timber, or the removal of coal, to issue an in- 
junction, though title to the premises be in litigation. The au- 
thority of the court is exercised in such cases through its prévent- 
ive writ to préserve the property from destruction pending légal 
proceedings for the détermination of the titie." Perhaps the rule 
is still that no permanent Injunction will be granted in such a case 
as a continued trespass until the légal title is established in a pro- 
ceeding at law to détermine the same. The above case, however, 
would settle the rule for this court that, pending an action at law 
for that purpose, in such cases an interlocutory injunction might 
issue. 

The question arises, is the légal title disputed in this case? for, 
if it is not, the rule that requires an action at law to be instituted 
does not apply. "If the plaintifE's title to the subject-matter af- 
fected by the wrong is àdmitted, a court of equity will exercise 
its jurisdiction at once, and will grant full relief to the plaintifE 
without compelling him to resort to a prior action at law." 1 Pom. 
Eq. Jur. § 252. 

It will be observed, in the décisions upon this point, it îs general- 
ly stated that, when the légal title is disputed, an action at law 



ST. LODIS MINING & MII.LIÎJG CO. r. MONTANA MINING CO. 13! 

must first be maintained tp détermine the same before an injonc- 
tion will be granted. In this case it is not disputed but tkat com- 
plainant claims under a patent from the United States, the source 
of title. The patent is in évidence in. tliis proceeding, and a deed 
from Charles F. Mayger, the patentée, to complainant. There is 
a strip of ground containing about 12,84450 square feet ofE of tlie 
St. Louis Iode mining claim, bounded as follows, to wit: 

"Commencing at a point from whlch the center of the dlscovety shaft of 
the Nlne Hour Iode bears S., 39° 32' E., sald course being at right angles to 
the boundary Ihie of the St Louis Iode, between corners 2 & 3, fifty feet 
distant; thenee N., 50° 28' E., on a Une parallel to the aforesaid boundary 
Une of the St. Louis Iode claim, between corners 2 & 3, 226 feet, to a point 
on the boundary Une of the St. Louis Iode between corners 1 & 2; thenee 
8., 20° 28' W., along said boundary, between corners 1 & 2, 60.5 feet, to 
corner No. 2 of St. Louis Iode, 400.31 feet, to corner No. 3 of St. Louis Iode; 
thenee N., 46° 10' W., along the Une of boundary of St Louis Iode, between 
corners 3 & 4, 30 feet, to a point; thenee N., 50° 28' E., along a Une parallel 
to the boimdary of St Louis Iode, between corners 2 & 3, 230 feet, to point 
of beginning." 

This ground is included in the patent of the said St. Louis Iode 
claim to said Charles F. Mayger. This ground, on the 7th daj of 
March, 1884, the said Mayger contracted to convey to William Èob- 
inson, James Huggins, and Frank P. Sterling. The défendant 
the Montana Mining Company, Lttnited, is the assignée of this 
contract, and claims a right to said premises thereunder. This 
does not raise any issue as to the légal title to thèse premises. 
If it shows any title to the premises, it is an équitable title, and can 
be made available in a court of equity. If a valid équitable title, 
in such a court it will constitute as good a défense as a légal onei 
It is claimed that, should the plaintiff be forced into a court of 
law to try its légal title, there might be presented the question of 
estoppel in regard to the assertion thereof. The facts presented 
up to this time would not be sufflcient to présent such a question. 
The authorities cited by défendants upon this point pertain to 
estoppel in pais. The acts or représentations necessary to work 
such an estoppel are acts or représentations clearly made with a 
knowledge of the facts. The person affected thereby must hâve 
been ignorant of the falsity of the same, and must hâve acted there- 
on upon the belief that they presented the true condition of the 
title of the property in controversy. 'No such a condition of things 
pertaining to the dispute in this case is presented. There is noth- 
ing to show any waiver of the légal title in this case. The équi- 
table title conveyed by the contract cannot work an estoppel to 
the assertion of the légal title. It is no admision or déclaration 
contrary to the claim of the légal title. Generally, when one 
enters upon land under an executory contract of purchase, he 
is estopped to deny the légal title of the one executing the con- 
tract. 7 Amer. & Eng. Enc. Law, p. 27. Generally, an équitable 
title cannot be interposed as a défense in an action at law. A 
law court takes no notice of an équitable title. For thèse reasons 
I think the légal title in this case is not in dispute, and that the 
suit was properly instituted in a court of equity. If an injunc- 
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tion will issue pending an action at law, and in aid theteof, when 
a continiied trespass is complained of, I can see no reason for re- 
fusing an interlocutory injunction upon the same facts pending an 
action in equity. The same riglit to hare the property preserved 
from destruction should exist in one case as well as in the other. 

The next question presented is, can the court, under the facts 
in thls case, grant the writ asked? The dispute in this case arises 
over a vein which crosses on some line from the St. Louis claim to 
the Mne Hour claim. The exact point where the apex of this 
vein crosses into the undisputed ground of the Mne Hour Iode 
is not fixed by any aflSdavit or the Mil of complaint. The court 
cannot, then, designate the exact Itne beyond which défendants, 
in working north upon said vein in their ground, must stop. Plain- 
tiff asks the court to enjoin the défendants from working upon or 
extracting any ore from any vein having its top or apex in the 
St. Louis ground. This would caJl upon the défendants to as- 
certain "what veins hâve their apex in plaintifE's ground, and the 
extent of such apex therein. "The writ, as a gênerai rule, ought 
to contain a concise description of the particular acts or things 
in respect to which the party is enjoined, so that there may be 
no misapprehension on the subject." Whipple v. Hutchinson, 4 
Blatchf. 190. This rule was expressed in the above case by Jus- 
tice Nelson. The rule is approved in High, Inj. (Ist Ed.) p. 26, 
§ 38, In reason, it ought not to be left to a défendant to ascer- 
taîn from what acts he is enjoined. There is probably a dispute 
as to where the apex of the vein in controversy does cross that 
line between the St. Louis and Mne Hour claims. Défendant 
Bayliss, in his afladavit, asserts that he has not mined north of 
a point where a line drawn parallel to the south end line of the 
St. Louis claim would eut the point where the vein in dispute 
probably crosses the Une of the Mne Hour Iode, except for ex- 
ploration, and the ore taken ont in such exploration has been left 
in the drift. This is not disputed by any afftdavits on the part 
of plaintiff. There are déclarations that défendants hâve worked 
in the vein having its apex in the ground in dispute, but not 
that they hâve removed the ore therefrom. This is a matter 
worthy of considération. A court, under such circumstances, ought 
not to enjoin a party from exploring his premises or the premises 
in dispute. That is not an irréparable injury. For the reason 
that the court cannot order a writ showing distinctly the ground from 
which défendants should be enjoined from taking ont ore beneath 
the surface of the Mne Hour claim, and because it does not f uUy ap- 
pear that défendants hâve been removing any ore to which plain- 
tiff may establish, on the trial, its title to, the writ is denied, 
and the restraining order heretofore issued is hereby revoked and 
dissolved. 
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SAUNDERS V. BLUEFIELD WATEEWORKS & IMP. 00. et al. 
(Circuit Court, W. D. Virginia. October 20, 1893.) 

1. Eminbnt Domain— Bt Whom Exercisbd— Fokbign Corpobations. 

No corporation, municipal or otherwise, bas power to take for pubUc 
use private property situated in a ûifferent state thaa that of its incor- 
poration. 

2. RiPABIAN RiGHTS — WaTBR COMPANIBS. 

A water company having contracts to supply a dty and a railroad Com- 
pany with water for its own profit has no greater power, as a riparian 
proprietor, to take water from an unnavigable stream, than a private 
Individual has. 
8. Sam E— Diversion op Watbr— Injunction. 

The appropriation of the water of an unnavigable stream by a riparian 
owner, in such quantities as to unreasonably diminish the supply of other 
riparian owners, is a private nuisance, for which an injunction will lie. 

In Equity. Bill by Walter M. Saunders against the Bluefleld 
Waterworks & Improvement Company and others to enjoin the 
diversion or appropriation of the waters of a natural stream. Pre- 
liminary injunction made perpétuai. 

Statement by PAUL, District Judge: 

On the Ist day of June, 1892, the complainant presented hls bill to tlie 
Judge of the circuit court of Tazewell county. Va., and a preliminary Injimc- 
tion against the défendants was awarded, in accordance with the prayer of 
the bill; and on the 17th day of August, foUowing, the suit was removed Into 
thls court by the défendants. The complainant states in hls bill that hè 
Is a citizen of the state of Virginia, and of the western district of Virginia, 
and that the défendant company is a corporation chartered under the laws 
of the state of West Virginia, and a citizen of that state; that he is the 
owner of a boundary of land containlng about 3,000 acres, on which he ré- 
sides, In the county of Tazewell, Va. ; that most of thls land is fertile, adapted 
to the growlng of grain and other products common to that section, but that 
its chief value is for grazing, a large area of it belng in meadow; that most 
of the arable land lies on a rather elevated plateau, but very little of it is, 
watered by the main Bluestone river, and that hls main dependence for 
water for his land is smaller streams, and that, in fact, his main depend- 
ence Is one small stream known as "Beaver Pond Creek;" that the source 
of thîs stream is a bold-flowing spring of pure water, situate near the soutb- 
eastern portion of his land; that a short distance from its source this stream 
enters upon his land, and flows for a mile, or more, through the most fertile 
and productive portion of It; that last year he purchased from one John 
Bailey 93 acres of land near said spring, and through which said creek runs, 
almost solely for the water it affords; that said creek runs through much of 
hls meadow land, for draining which he has constructed more than 20 blind 
dltches which empty into it; that there are a few other small mountâin 
streams on the large expanse of hls land, but they cannot be depended upon, 
and frequently are dry for several months In the year. Complainant then 
allèges that the défendant company has purchased the right to divert the 
water of the aforesaid spring, together with some land about it; that it 
intends to convey the water to the city of Bluefleld, In the state of West 
Virginia, by forcing It through 10-lnch cast pipes with powerful engines to 
be stationed at the spring; that the water to be so taken from the spring 
Is not intended to be returned to the channel of the stream, and cannot be; 
that, if the défendant company succeed In reaching the water with the 
pipes and machinery it Intends to use, it wlU take the whole stream, or so 
deplete It that a runnlng stream will not be left to flow through his land; 
and that, In conséquence, there will be no estimating the damages that will 
be done to his land and to hls business. He further allèges that the de- 
fendant company has its employés at work in TazeweU county, m the state 
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of Virginia, and in the western district of Virginia, In puttlng down a pipe 
Une preparatory to the removal of the water. 

The défendants, W. T. Louder, Alexander Tackett, Henry Taeliett, and 
T. J. Crouch, In thelr answers, aver that at the time thèse suits were In- 
stituted they were employés of thelr codefendant, the Bluefield Water Works 
& Improvement Company, fbr dally wages, and working under the direction 
of said Company, and that they hâve hot, and never hâve had, any inter- 
est in the eubject-matter of thèse sults. 

The défendant Company, in Its answer, states that It is a corporation, a 
joint-stock Internai improvement company, chartered and organized under 
the laws of West Virginia, and now, and ever slnce it was organized, dolng 
business exclusively withlii the state of West Virginia. It admlts that It 
has purchased of one Carmack Balley and wlfe one acre of land, on which 
there is a large spring known as "Beaver Pond Spring," and asserts that in 
the conveyance of said land to it by Carmack Bailey and wife it la expressly 
stlpulated that it shall hâve the rlght to remove the water from the spring 
to the dty of Bluefield, where it proposes to use it for the purpose of fur- 
nishlng It to re^dents of that clty for drlnldng and ail other domestlc and 
other purposes, and to supply the Norfolk & Western Kailroad Company 
wlth it for Its trains and shops. It states that, for the purpose of transport- 
Ing and uslng the water for the purposes aforesald, it has at great expense 
laid a pipe Une from its réservoir In the clty of Bluefield to the spring, a 
distance of about three miles; that it has bullt an englue house near the 
spring on its land, and has purchased an engine and other valuable ma- 
chinery, and placed the same in the engine house. It clalms that Its tract 
of land, wlth the spring thereon, lies wholly in Mercer county, in the state 
of West Virginia; and citeis certain acts of the législature of Virginia, and 
the report and plat of a survey made In pursuance of said acts, in support 
of Its contention. It clalms that under the laws of the state of West Vir- 
ginia It Is an Internai improvement company, and that under the laws of 
that state It has the right to acquire real estate and water for its purposes, 
elther by purchase, if it could agrée upon terms with the owner thereof, 
or, if It could not agrée upon terms with the owner, then that It has the 
rlght to acquire such private propei-ty by instituting condemnation proceed- 
Ings In accordance with the laws of said state provlding for the taking of, 
private property for public purposes; and that. In acquiring private' 
property for its purposes In elther of the modes prescrlbed by the laws 
of the said state, it was, In so dolng, the représentative of the state,— 
standing, as It were, in the shoes of the state,— and protected in its possession 
of, and tltle to, the property thus acqulred by and through the exercise of 
the rlght of eminent domain. It claims that it has thus acqulred the said 
one acre of land and the rlght to divert the water of the spring; and that 
the purpose for which it proposes to divert the water is a public use, in- 
dispensable to the pubUc welfare; and that the acquisition of this water is 
necessary for the use to which it proposes to apply It. In its answer the 
défendant company also admlts that it does Intend to take, if it lawfully 
can, about four-fifths of the water from the spring, and convey it to the city 
of Bluefield, but dénies that this diversion of the water will in any way In- 
jure the plaintlff or lessen the value of hls lands. 

At the October term, 1892, of this court, a motion was made to disœlss 
this suit, by the défendant company, which motion was overruled. A de- 
murrer to the blll was then flled, the grounds of demurrer being as follows: 
First, that the court has no jurisdiction of the parties nor of the subject- 
matter of thè suit; second, for want of proper parties to the bill; and, 
thlrd, that the complainant's remedy is at law, and not in equity. The de- 
murrer was overruled. At the same term of the court an order of survey 
was made, and a surveyor appointed to ascertain and report to the court 
the true boundary Une between the coimty of Mercer, in the state of West 
Virginia, and the county of TazeweU, in the state of Virginia, and to show 
the location of the spring with référence to said boundary Une. The sur- 
veyor executed the order, and flled his report on the 9th day of January, 
1893; but exceptions hâve been flled to his report, and the same hâve been 
«•onsidered by the court. 
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Henry & Graham, for complaînant. 

A. J. & S. D. May and A. W. Eeynolds, for ùefendants. 

PAUL, District Judge, (after stating the facts.) The first ques- 
tion to be determined is as to the location of the spring, — whether 
it is in the state of Virginia or the state of West Virginia. Thds 
dépends upon the ascertainment of the boundary line between the 
county of Tazewell, in the state of Virginia, and the county of 
Mercer, in the state of West Virginia, and the exact location of 
the spring -with référence to this boundary line. 

The county of Mercer was formed out of portions of the coun- 
ties Giles and TazeweU, in the state of Virginia, in 1837, and 
became a county in the state of West Virginia upon the formation 
of that state, in 1863. An act of the législature of Virginia, 
passed March 13, 1847, provided for surveying and ascertaining 
the true boundary line between Mercer county and Tazewell county. 
In pursuance to the provisions of this act a survey was made, and 
a plat drawn, which plat, the act further provided, should be "con- 
clusive évidence in ail controversies which may arise touching 
said line." The surveyor appointed by the court has ascertained 
the true line as originally surveyed and loeated, and traced on 
the plat pursuant to the said act of the législature of Virginia, 
and has reported the same to the court. This report appears to 
the court to be correct, and the exceptions to it which hâve been 
filed must be overruled, and the report conflrmed. According to 
this report the spring is situate in the county of Tazewell, in the 
state of Virginia, and within the jurisdiction of the court. This 
détermines the question as to the location of the spring. 

The défendant company claims that it is an internai improve- 
ment company, and has the right to take private property for 
public uses. Whatever may be its powers conferred by its char- 
ter in the state of West Virginia, (and the court has no occa- 
sion hère to express any opinion on that question,) it will not be 
contended that the défendant company, having no charter under 
the laws of the state of Virginia to do so, can exercise such powers 
within this state. The détermination of the question as to the 
location of the spring— that it is in the state of Virginia, and 
not in the state of West Virginia — settles this contention, also, 
adversely to the claim of the défendant company. In the opinion 
of the court, the défendant company possesses, within this state, 
no greater or higher powers in relation to the taking of private 
property for public uses without the consent of the owner than a 
natural person possesses. It had the power to contract with the 
city of Bluefleld and the Norfolk & Western Eailroad Company to 
supply them with water, just as any natural person has; but such 
contract could not confer upon it any such power as that which 
the state may exercise in its sovereign right of eminent domain. 

Neither the city of Bluefield nor the Norfolk & Western Eailroad 
Company is a party to this suit. They are not hère claiming 
that the water of this spring is indispensable to them for public 
uses. They hâve not constituted the défendant company their 



136 FEDERAL KEPOETEE, Vol. 58. 

agent in any respect to protect or advance their interests. The 
évidence shows that the only relation the défendant company 
sustains to the city of Bluefleld or the Norfolk & Western Eailroad 
Company is that of a party to certain contracta to furnish thèse 
two corporations with water according to the tenns of the con- 
tracts; and it does not appear that /the purpose for which it pro- 
poses to take the water and divert it from its channel is for 
public use, but to fulflll its contracta in the interest of its own 
private gain. 

But, even if this were otherwise, — if the défendant company came 
as the accredited agent of the city of Bluefleld and the Norfolk & 
Western Eailroad Company; even if the city of Bluefleld and the 
Norfolk & Western Eailroad Company were themselyes the de- 
fendants hère, — it would make no différence in the condition of 
this suit touching this branch of the contention; for the city of 
lîiuefield, being a corporation under the laws of the state of West 
Virginia, could not hâve the power to exercise the right of eminent 
domain within the state of Virginia, under its charter from the 
state of West Virginia, and the Norfolk & Western Railroad Com- 
pany, although a corporation under the laws of the state of Vir- 
ginia, could not, as a riparian owner, take water for its engines 
so as to affect injuriously the rights of other riparian owners; and 
even if it, as an internai improvement company, needed the water 
for public uses, the only mode by which it could acquire it with- 
out the consent of the lower riparian owners, if at ail, would be 
by instituting condemnation proceedings as prescribed by the laws 
of the state of Virginia, 

The court is therefore of opinion that this controversy must be 
deoided upon the well-known principles of law applicable to the 
rights of riparian proprietors. Thèse principles are so well set- 
tled and so familiar that we ought to hâve little difâculty in ap- 
plying them to the questions involved. 

Mr. Gould, in his treatise on the Law of Waters and Riparian 
Eigbts, (section 205,) says: 

"Each riparian proprietor has a riglit to tlie ordinary use of tlie water ûcm- 
Ing past his land for tlie purpose of supplying his natural wants, includlng the 
Use of the water for his domestic purposes and for his stocls:. • * • The 
term 'domestic purposes' extends to culinary and household purposes, and to 
the cleansing and washing, feeding, and supplying the ordinary quautity of 
cattle. * * * But railway companies, as riparian owners, are not entitled 
to take water for their engines so as to aiïect injuriously * * * the right 
of other riparian owners, such use not being domestic; and the fact tliat they 
do not require the water far domestic use does not entitle them to it for 
other purposes of a différent character." 

Mr. Minor, in the third volume of his Institutes, (not yet pub- 
lished,) has exhaustively investigated the subject, coUated the au- 
thorities, and states the law. He says: 

"Prima facle the proprietor of each bank of a private (or unnavigable) 
stream is the proprietor of half the land covered by the stream; but tliere is 
no property in the water, but only a mère usuf met, while it passes along. 
Every proprietor bas an equal right to use the water which flows in the 
stream, and to bave the full benefit thereof, in the state in which it exista 
naturally, as it was wont to run, (currere solebat,) uncontamlnated and sub- 
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stantlally undîminlshed (save for Oie most necesaary uses of llfe) by the 
acts of landowners abov« hlm, and without préjudice from the acts of the 
proprietors below him; and that, not in conséquence of any presumed grant 
from any one, but ex jure naturae,— by tbe law of nature. 'Aqua currit et 
débet currere' is the language of the law. Though, he may use the water 
while it runs over his land, he cannot unreasonably detain It, or give it 
another direction, and he must return it to the ordinary channel when it 
leaves Hs premises. Without the consent of the other proprietors who may 
be afifected by his opérations, no riparian owner can either divert or unreason • 
ably diminlsh the quantity of water whlch would descend to the proprietors 
below, nor poUute It, nor throw the water back upon the proprietors above." 
3 Minor, Inst. pp. 15, 16, and the long list of authoritles there cited. 

"By the gênerai law applicable to running streams, every person through 
or past whose land a natural water course runs has a rlght to the reasonable 
use of the water, and no proprietor, above or below, has a^ right to divert or 
obstruct it. This right Is not an easement, but Is InseparaÔly annexed to the 
soll, and passes wlth It." Oarpenter v. Gold, 88 Va. 552, 14 S. E. Rep. 329. 

Would the removal and diversion of the water of the spring, 
the source of the stream in question, in the manner and quantity 
proposed by the défendant company, unreasonably diminish the 
quantity of water which would descend to the complainant's land 
bolow? It appears from the évidence that the stream from this 
spring first entera upon the complainant's land a short distance 
below the spring, flows through it for several hundred feet, then 
leaves it, and flows through others' lands for a distance of between 
one-fourth and one-half mile, then re-enters upon complainant's 
land, and flo<wB through it for a distance of a little more thah a 
mile. Between the spring and the point at which the stream 
first enters upon the complainant's land, as the évidence shows, 
there are no tributaries of sufflcient size to be considered. The 
conipUiinant's right to the use of the water which flows in the 
stream, and to hâve the fuU beneflt thereof, uncontaminated and 
substantially undiminished (save for the most necessary purposes 
of life) by the acts of the landowners above him, is fully estab- 
lish.ed at the point where the stream first flows upon his land, and 
is as valid in respect to the several hundred feet of its course 
through his land which it first makes as it is in respect to the 
mile or more of the course it makes through his land lower down, 
after its second entrance on it; and the complainant claims that 
he purchased that portion of his land through which the stream 
flrst flows mainly for the beneflt of the water which the stream 
aiîords, and that he would not hâve purchased it but for that con- 
sidération. The défendant company dénies that the removal and 
diversion of the water, as proposed by it, would in any way injure 
the complainant, or lessen the value of his land, and contends that 
there would be an abundance of water left for ail lawful and nec- 
essary purposes. From measurements made by the défendant 
company's engineer, the flow of the spring^ for each 24 hours, at 
différent dates, is shown to be as follows: January 28, 1892, 
1,100,968 gallons; February 9, 1892, 2,227,548 gallons; April 19, 
1893, 1,222,793 gallons; April 29, 1893, 2,281,983 gallons. The 
engineer states that the measurement taken on January 28th Is 
low on account of the ground and the small tributaries being frozen 
up; that taken on February 9th is high on account of heavy 
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rains two days before it was taken; that taEen on April 19th is 
low on account of dry weather; and that taken on April 29th is 
high on account of ïieary raîns two or three days before. He 
also States that during heavy rains it is impossible to give an ac- 
curate measurement of the spring, on account of its overflowing 
its banks. No measurement bas Ijeen made at any time during 
the summer or autumn season. Any calculation based upon the 
flow of the water during a rainy season would not be proper, be- 
cause thèse are only occasional seasons, infrequently occurring, 
and of short duration. The calculation, to be correct, must hâve 
référence to the flow of the water during the regular seasons of 
the year, and provision should be made against the scarcity of 
water in the dry seasons, when it is most needed. The évidence 
shows that the défendant company bas provided itself with a 
pump and machinery with which it can remove from the spring 
1,271,600 gallons of water in each 24 hours. This would exceed 
the total flow of the spring on the 28th of January by 170,632 gal- 
lons, and of its flow on April 19th by 48,807 gallons. It would be 
more than half the total flow in the rainy seasons, and would, no 
doubt, equal or exceed it at any regular season of the year. The 
défendant company states in its answer that the Norfolk & West- 
ern BaUroad Company's demand for water will be greatly increased 
in the near future. It is conceded that the city of Bluefleld is 
a growing place, and necessarily the demand for water by its 
inhabitants must increasé with its growth in population. What 
quantity of water will be required to supply such increased de- 
mands can only be conjectured, but must be very large. The 
défendant company concèdes that its purpose is to take about 
four-flfths of the water, and in the opinion of the court this would 
unreasonably diminish the quantity of water which would descend 
to the complainant's land below; especially, as the défendant com- 
pany does not claim that it wants the water for its own domestic 
purposes, but concèdes that it intends to make of it a marketable 
commodity. But with the machinery provided tb supply any de- 
mand, to the-full extent of the flow of the spring, the quantity of 
water that would be taken by the défendant company would be 
limited only by the demand for it, and this demand, continually 
increasing, would ultimately take aU the water of the spring. 

But the complainant's riparian rights are equally valid in re- 
spect to the longer course, of a mile or more, which the stream 
makes through his land after its second entrance upon it, lower 
down, as in respect to the shorter course which it makes through 
his land at flrst. Between the point at which the stream leaves 
his land, after its short course through it, and the point at which 
it again enters upon it to make its longer course through it, a 
distance of something less than half a mile, the stream receives the 
water from John A. Bailey's spring branch and from Wilson creek. 
The défendant company's engineer's measurement of the flow of 
the stream after receiving thèse tributaries, talœn at a point 
about 800 feet above the point at which it enters upon the com- 
plainant's land for the second time, showed the quantity of water 
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for 24 hours as foUows: April 19, 1893, 2,342,085 gallons; AprU 
29, 1893, 7,562,932 gallons. The engineer states that the low 
measurement on April 19th was on account of dry weather, and 
that the high measurement on April 29th was on acconnt of 
heavy rains two or three days before. No measurement ap- 
pears to hâve been taken at this point, or at any other point be- 
tween where the stream leaves the complainant's land after its 
first short course through it and where it re-enters upon it, at 
any other time, either in the winter, summer, or autumn season. 
The date of April 19th may be taken as a fair average date among 
the seasons. From the measurements taken, the court can make 
no doser approximation. On that date, at the point stated, the 
flow of the water in the stream was 2,342,085 gallons. Taking 
from this the capacity of the pimip and machinery of the défend- 
ant Company to remove and divert the water, to wit, 1,271,600 
gallons, and only 1,070,485 gallons, which would be less than one- 
half the water, would be left to flow upon the complainant's land 
at its entranee thereon for the second time to make a course of 
more than a mile through it. This, in the opinion of the court, 
would be an unreasonable diminution of the water which would 
descend to the complainant's land below, especially as it is not 
wanted by the défendant company for its own domestic uses, but to 
sell for its own profit to other parties, who hâve no riparian rights 
in the stream. 

Upon a careful considération of the évidence in this cause, 
and of the law applicable to the same, the court is of opinion 
that the removal and diversion of the water of the spring in ques- 
tion, in the manner and quantity which would be removed and 
diverted by the proposed opérations of the défendant company, 
would be an unreasonable diminution of the quantity of water 
which would descend to the land of the complainant, who is a 
riparian proprietor below, and would deprive Mm of his equal 
right to use the water which flows in the stream, and to hâve 
the full beneflt thereof in the state in which it exists naturally, 
as it was wont to run. "Accordingly, the diversion of a natural 
stream is a private nuisance, and therefore, from an early period, 
the courts of equity hâve granted relief by way of injunction, in 
such cases, at the suit of the injured party. The jurisdiction is 
founded upon the notion of restraining irréparable mischief, or 
of preventing vexations litigation or a multiplicity of suits." Car- 
penter v. Gold, 88 Va. 553, 14 S. E. Kep. 329. «And it is to be 
speciaUy observed that if the use be unreasonable, or otherwise 
illégal, the party whose rights are afifected may maintain an ac- 
tion, although there may hâve been no actual, but only potential, 
damage, — that is, a possible future injury from the présent inva- 
sion of the right." 3 Minor, Inst. p. 17, and authorities there 
cited. 

The preliminary injunction must be made absolute and perpet- 
uated. 
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lORDAN V. HABDIN. 

(CIronIt Court of Appeals, Seventh Circuit July 15, 1892.) 

No. 15. 

N»w Tbial— Ejkctmbnt— AppeaIi — Reb Judicata. 

Under Eey. St. IlL c 45, § 35, whloh allows a defeated party In eject- 
mant a new trial as matter of right upon payment of costs within one 
year after the rendltion of the Judgment, sucti defeated party Is entitled 
to a new trial even though the judgment has been rçndered pursuant to a 
mandate of the suprême court, and notwithstanding a new trial already 
had on stipulation of the parties. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Hlinois. 

At Law. Ejectment by Gertrude H. Hardin against Conrad N. 
Jordan. On May 28, 1883, the case was tried for the flrst time, 
resulting in a judgment for plaintiff. This judgment was set 
aside, and a new trial ordered on stipulation of the parties. On 
January 18, 1886, the case was tried for the second time, and judg- 
ment rendered for plaintiff for part only of the land in controversy. 
On writ of error to the suprême court this judgment was reversed, 
and the cause remanded, with directions to enter judgment in favor 
of plaintiff for ail the land. Judgment was entered in obédience 
to this mandate, June 10, 1891. Défendant thereupon paid costs 
and moved for a new trial The motion was denled, and he brings 
error. Keversed. 

Rev. St IIL c. 45, 8 35, déclares that: "At any time wlthin one year after 
a judgment either upon default or verdict in the action of ejectment, the 
party against whom it Is rendered, his helrs or assigna, upon the payment 
of ail costs recovered thereln, shaU be entitled to hâve the judgment vacated, 
and a new trial granted in the cause, • * * but no more than two new 
trials shall be granted to the same paiij under this section." 

W. C. Goudy and John I. Bennett, for plaintiff in error. 
Dent & Whitman, for défendant in error. 

Before HAELAN, Circuit Justice, WOODS, Circuit Judge, and 
JENKINS, District Judge. 

PER CURIAM. The judgment of the circuit court is reversed, 
with costs, and remanded to the court below, with directions to 
award a new trial. 



BXCHANGB NAT. BANK OF SPOKANB v. BANK OP LITTLH ROCK. 

(Circuit Court of Appeals, Eighth Circuit October 16, 1893.) 

No. 26a 

L NBaoTiABLB Instruments — BoNA Fini: Holdbrb— Raisbd Dbapt— Pboxi- 
UATB Cause op LosS. 

A bank clerlc, whose duty It was to prépare exchango for the cashier's 
signature, so drew a draft for $25 to his own order that the amount 
oould be readily altered, and, after procurlng the cashier's signature by 
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pretending that he wished to make a remitfance of that amount altered 
the draft so that It presented the appearance of a genuine draft for 
$2,500, and thereafter indorsed it, and procured it to be discounted. 
Held, that the forgery by the derk, and not the négligence of the bank, 
was the proximate cause of the loss, and the bank was not liable therefor. 

2. Samb— LiABiLiTY DP Bank— Fraud op Clbrk. 

The bank was not liable on the gronnd that the forger was its confiden- 
tlal employé, beoause in this transaction he acted as a purchaser, and not 
as an employé, and beoause the purchase of the draft was complète, and 
he was the owner of it, when the forgery was committed. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

At Law. Action by the Exohange National Bank of Spokane, 
Wash., against the Bank of Little Rock, Ark., to recover the amount 
of a draft raised after its issue by défendant. Judgment for de- 
fendant. Plaîntiff brings error. Aflûrmed. 

Statement by SANBORN, Circuit Judge: 

The Bxchange National Bank of Spokane, Wash., plalntifl In error, brîngs 
this wrlt of error to reverse a judgment of dismissal of an action brought 
by it against the Bank of Little Rock, Ark., the défendant in error, to re- 
cover the amount of a draft for $2,500 which had been raised from $25 after 
the défendant issued it, and before the plaintlff twught it. One D. C. Jordan, 
an employé of the défendant, whose business it was to prépare the ex- 
change for the cashier to slgn, drew a draft of the défendant on a New York 
bank, payable to his own order, for $25, for the cashier to sign, under the 
prêteuse that he wished to make a remittance to hls brother. He so wrote 
the words "twenty-flve" that there was room in the blank just after it to 
Insert the word "hundred." He so punched the figures "$25" that there was 
room just after them to insert wlth the punch two ciphers and a star in the 
usual manner, and he so wrote the figures "$25" that there was room imme- 
diately after them to insert two ciphers. In this condition he presented the 
draft to the cashier, who examlned It, saw the way in which it was written 
and punched, and then signed it, and delivered it to Jordan. The latter then 
made the insertions of the words aûd figures he had left room for, and the 
paper became a fair draft for $2,500, without any erasure, Interlineatlon, or 
other mark to excite suspicion of the altération. This Is a copy of the altered 
draft: 



(Pnnched.) 

$2500 î BANK OF LITTLE ROCK. $2500.00 

Little Rock, Aek., Mar. 8, 1890. 
Duplicata Unpaid. 

Pay to the order of D. C. Jordan, No. 3539. 

Twenty-five Hundred Dollars. 

Original. 

To Chemical National Bank, C. T. Walkek, 

New York City. Cashier. 



After making the altérations, he indorsed this draft to a flctitlous person, 
indorsed the name of the flctitlous person upon it, and delivered it to a third 
person, who was identifled at the bank of the plaintilï, and at whose request 
the plaîntiff discounted the draft in good faith, for value, and without notice 
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or suspicion of any altération In It The court below held that the draft was 
a forgery, and Imposa no liabllity oithe défendant, and thls Is the sup- 
posed error complaûi^d of. 

S. E. Cockrill ànd' Gçorge H. Sanders, for plaintiff in error. 
Dan W. Jones and W. S. McCain, for défendant in error. 

Before SANBOEN, arcuit Judge, and THAYEE> District Judge. 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

There is a decided confiict of authorities over the question 
whether the maker of commercial paper or the innocent purchaser 
of it should bear the loss resulting from a fraudulent and unauthor- 
Ized altération in its terma or amount after its issuance and bef ore 
its purcbase, where the drawer or maker writes it so carelessly 
that the altération may be made without exciting any suspicion 
of the forgery. 

It is said that the drawer should suffer the loss, because his care- 
lessness invites the forgery, on the principle that where one of two 
innocent parties must suffer from the fault of a third he shall sus- 
tain the loss who put it in the poveer of a third to occasion it 
It is said that he should bear the loss, because when he issues the 
paper he represents to the commercial world that the draft or note 
is genuine, and because confidence in negotiable paper will be 
lessened if makers are allowed to repudiate altérations which they 
hâve invited. Thèse are but some of the reasons assigned for 
charging the maker of the paper with the loss. They are good 
reasons for holding the maker of negotiable paper liable for any loss 
of which his carelessness is the proximate cause. If he carelessly 
intrusts checks or notes having blanks therein that were evidently 
iûtended to be filled, to a third parfyj who subsequently flils up and 
seUs them, or if he intrusts to a confldential clerk the duty of fllling 
thè blanks in notes or drafts he bas assigned or indorsed, and the 
clerk inserts excessive amounts, he cannot défend against such 
paper in the hands of an innocent purchaser, and the reasons re- 
ferred to above fairly apply. In such cases the loss is the natural 
and probable conséquence of his own négligence, a loss that he 
might hâve and ought to hâve foreseen, a loss the risk of which he 
fairly assumes by his own acts. But when the drawer bas issued 
a draft or note complète in itself, but in such a form as to be easily 
altered without attracting attention, and it is afterwards fraud- 
ulently raised by a third person, without his knowledge or authorlty, 
and then bought by an innocent purchaser, it is not his négligence, 
but the crime of the forger, that is the proximate cause of the loss. 
Forgery and conséquent loss cannot be said to be the natural or 
probable conséquence of issuing a draft inartiflcially drawn. The 
presumption is that dealers in commercial paper are honest men, 
and not forgers, and that such paper will not be changea. It will 
not do to say that every one whose négligence invites another to 
commit a crime is liable to a third party for the loss the latter sus- 
tains thereby. One who, by carelessly leaving a pile of shavings 
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near Ms house, invites another to commit the crime of arson that 
résulta in the bumirig of his neighbor's buildings, is uot liable to 
his neighbor for that loss. The f armer who negligently turns his 
horse into the highway, and thereby invites a thief to steal it, 
does not thereby lose title to his horse when an innocent purchaser 
has bought him of the thief. Nor is there, in our opinion, any 
Sound reason v/hj the liability of the maker of a promissory note 
or bill of exchange, complète in itself when issued, but subsequently 
fraudulently raised without Ma knowledge or authority, should be 
measured by the facility with which a third person has committed 
the crime of forgery upon it, or why he should be held liable for the 
loss resulting from such a forgery. The altered contract is not his 
contract. His représentation was not that the forged contract was 
his, but that the original contract was his, and the rule caveat 
emptor makes it the duty of the purchaser when he buys it, and not 
of the maker, to then see that it is genuine. To cite and attempt 
to distinguish the décisions upon this question would be a work of 
fiupererogation. The authorlties hâve ail been carefully reviewed, 
and the conclusion to which we hâve arrived has been reached in 
Holmes v. Trumper, 22 Mich. 427, by Mr. Justice Christiancy, with 
whom Chief Justice Campbell and Justices Graves and Cooley con- 
curred; in Bank v. StoweU, 123 Mass. 196, by Chief Justice Gray, with- 
out dissent from any member of the suprême judicial court of 
Massachusetts; in Burrows v. Klunk, 70 Md. 451, 17 Atl. Bep. 378; 
in Bank v. Clark, 51 lowa, 264, 1 N. W. Eep. 491; in Fordyce v. 
Kosminski, 49 Ark. 40, 3 S. W. Kep. 892; and in Goodman v. East- 
man, 4 N. H. 455; while the décisions in Simmons v. Atkinson & 
Lampton Co., 69 Miss. 862, 12 South. Eep. 263; Charlton v. Keed, 
61 lowa, 166, 16 N. W. Eep. 64; and Angle v. Insurance Co., 92 U. S. 
330, 340, — are to the same effect. This question has been much dis- 
cussed, and the authorities differ, but we think the better reasons, 
the most forcible and cônvincing opinions, and the marked trend oJ 
the later décisions support the view of the court below. 

But it is said that this case is an exception to the décisions aniJ 
the reasoning to whieh we hâve referred because this draft was 
raised by the confldential clerk and employé of the bank. The 
answer is that this was a transaction between the bank on one 
side and Jordan, the clerk, as a purchaser of the draft, on the other. 
Whatever may hâve been their relations in other matters, in this 
they dealt at arm's length as vendor and purchaser. Moreover, 
it was not until after the draft had become a perfect instrument, 
had been signed by the cashier, and completely delivered to the 
purchaser, that it was raised. Certainly Jordan was not then 
acting fop the bank, or in his capacity as its clerk. The bank did 
not employ or conflde in him to remit or dispose of this draft after 
he had purchased it. He was then acting in his own behalf, and 
using his own property. 

The judgment below is afflrmed, with costs. 
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GBRMAN INS. 00. OF FEEBPORT, ILL., v. FREDERICK. 

(Circuit Court ot Appeals, Elghth Circuit October 2, 1893.) 

No. 267. 

1. Service of Process — Motion to Quash — Waiver. 

Where, pending a motion, made on spedal appearance, to quasib. the 
summons, a new summons is served, and défendant enters a gên- 
erai appearance, answers, and goes to trial, without Invoking the actica 
of the court on the motion, he thèreby waives his right to Inslst on the 
same; so that It is immaterial tliat tlie right of action became barred 
after service of the flrst summons, and before service of tlie second, al- 
thongh défendant supposed that plaintifC Intended to rely on the latter. 

3. Dbmuerer to Evidence— Waivee—Appbal. 

The introduction of évidence by défendant, after his demnrrer to plain- 
tifC's évidence is overruled, is a waiver of his right to rely on that ruling 
as eiror. 

8. JUDGMENT NOIf ObSTAKï'E VbEEDICTO. 

A Judgment non obstante veredicto can be had only by the plalntlfl, and 
a motion for such a judgiiient cannot be made by défendant miless the 
commonJaw rule bas been relaxed by statute or décisions. 

4 Fire Insurance — Proofs op Loss — Waivek dp Condition. 

A déniai of ail llabiUty by an Insurance company before the expiration 
of the thne for making proofs of loss is a waiver of the condition re- 
qulrlng such proofs. 

5. Evidence— Relevanct—Ofper of Papbrs. 

When a volumlnous record or document Is offered in évidence, which up- 
on its face has no relation to the cause on trial, and Its introduction is 
objected to upon the ground that It Is Irrelevant, and the party ofCering 
it does not state to the court the object of its introduction or point out 
its relevancy, the obligation Is not imposed on the court of examlning such 
record and a mass of préviens évidence for the purpose of asoertalnlng 
whether it Is not relevant to prove some direct or collatéral issue in the 
case. 

6. APPEAIi — RbVIEW— SUFFICIBNOY OF EVIDENCE. 

The suflacdency of the évidence to sustaln the verdict Is not reviewable 
in fédéral appellate courts unless défendant ask a peremptory instruction 
for a verdict in his favor at the close of the whole évidence. 

7. Sâme— HARsiLEss Bbror. 

The exclusion of évidence offered to prove a fact which is admitted la 
not réversible error. , 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. Affirmed. 

H. M. Jackson, for plaintiff in error. 
A. F. Martin, for défendant in error. 

Before OALDWELL and SANBOBN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge. This action was brought by Lucj 
Frederick, the défendant in error, against the German Insurance 
Company of Freeport, III., and a corporation of that state, on the 
]8th of Novemher, 1884, in the district court of Brown county, 
Kan., and afterwards removed by the défendant to the circuit 
court of the United States for the district of Kansas, to recover 
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$1,147, and interest, upon a fire insurance policy issued by the de- 
fendant Company to the plaintiff, insuring the plaintiff's dwelling 
house for $1,000, and household furniture for $200, against loss 
by are. 

In addition to a gênerai déniai, the answer set up the foUow- 
ing défenses: (1) Failure to make proof of loss in the time and 
manner required by the policy; (2) the payment to the plaintiff 
of $58, for which sum the plaintiff executed a receipt in fuU 
satisfaction of the loss, and surrendered the policy sued on to 
the défendant, the answer averring that the receipt was executed 
and the policy "delivered by plaintifE upon a full explanation and 
statement to her of the claims of the défendant that said policy 
was null and void by reason of prior insurance upon plaintiff's 
said property which had not been disclosed or made known to 
this défendant at the time said policy so sued upon was issued;" 
(8) prior insurance in the Continental Insurance Company, with- 
out the knowledge or consent of the défendant; (4) that the action 
was barred by a provision of the policy to the eflect that no suit 
ehould be maintained thereon unless commenced within six months 
after the loss occurred. There was a trial before a jury, and a 
verdict and judgment for the plaintiff, and the défendant sued 
out this writ of error. 

There were two summonses issued in the case, and the défend- 
ants contention is that the service of the flrst was defective, and 
that the second was not served untU aifter the period of limita- 
tion prescribed by the policy had run. The only mode in which 
this question is saved and assigned for error is by an exception to 
the refusai of the court to give the foUowing instruction to the 
jury: 

"Such policy of défendant also contains the followlng clause: 'It Is mutu- 
ally agreed that no suit or action against this company upon this policy shall 
be sustainable in any court of law or equity unless commenced within six 
months after the loss or damage shall occur; and, if any suit or action shall 
be commenced after the expiration of said six months, the lapse of time shall 
be taken and deemed as conclusive évidence against the valldity of such 
claim, any statute of limitation to the contrary notwithstanding.' And if 
the jury believe from the évidence that on July 19, 1884, the insured prop- 
erty was destroyed or Injured by flre, and that on November 18, 1884, 
plaintiff, by her attomeys, flled her pétition in the district court cl Brown 
county, Kansas, and that on that day summons was issued by ttie clerk of 
said district court, directed to the sheriff of Shawnee county, Kansas, for 
service upon the state superintendent of insurance for the state of Kansas, 
and that said défendant appeared specially In said cause, and moved the 
court to quash and set aside the service of such summons, and said cause 
remalned pendlng In said court, without any further or other appearance 
by said défendant, and without any order being made by said court upon 
such motion, untU June 30, 1885, and that on said last-mentloned day the 
plaintiff caused another summons to be Issued upon such pétition against 
the défendant, and the défendant subsequently appeared therein, then said 
action must be deemed to hâve been commenced upon said June 30, 1885, 
and the verdict must be for the défendant." 

The statute then in force in Kansas provided that an action 
should be deemed commenced at the date of the service of the 
summons on the défendant, with certain exceptions and qualifl- 
v..58F.no.l— 10 
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cations not material to tMs case. The act rèlating to service 
of process on a foreign Insurance company doing business in the 
State (1 Gen. St. Kan. 1889, p. 981, par. 3354) provided that such 
company "shall file in the insurance department its written con- 
sent • • ♦ that actions may be commenced against such com- 
pany * * * by thé service of process on the superintendant of 
insurance;" and that "the summons shall be directed to the su- 
perintendent of insurance, and * * • be forthwlth forwarded 
by the clerk of the court to the superintendent of insurance, who 
shall immediately forwatd a copy thereof to the secretary of the 
company sued, and another copy to the gênerai agent of said 
company, if any such agent réside in this state; and thereupon 
said superintendent shall make return of said summons to the 
court whence it issued, showing the date of its receipt by him, 
the date of forwarding such copies, and the name and address 
of each person to whom he forwarded such copy." The summons 
issued by the clerk was directed to the sheriff of Shawnee county, 
and was served by that ofiflcer on the superintendent of insurance, 
who made this retum thereon : 

"State of Kansas, Insurance Department. 

"I, E. B. Morris, superintendent of insurance of the state of Kansas, do 
hereby certify that I received the annexed copy ofa summons in case of 
LnCy Frederick vS. The German Insurance Co. of Freeport, Illinoia, said to 
Tje issued by the clerk of district court of Brown county, Kansas, second 
judicial district, dated the 18th day of Nov., 1884, on the 25th day of 
November, A. D. 1884, at 9 o'clock A. M., and that on the 25th day of 
November, A. D. 1884, I forwarded a duly certifled copy of the same, by de- 
posltlng it in the United States mails, postage paid, addressed as follows: 
"Fred Gund, Sec'y German Insurance Co., Freeport, Iliinois.' Said com- 
pany lias no gênerai agent reslding In this state. In witness whereof, I 
hâve hereunto set my hand and afflxed my officiai seal, at the clty of 
Topeka, this 25th day of Nov., A. D. 1884. 

"R. B. Morris, Superintendent." 

On the 19th day of January, 1885, the défendant appeared spe- 
cially, and flled a motion "to quash and set aside the pretended 
service of sumimons," because the summons was directed to the 
sheriff, and not to the superintendent of insurance, and was 
served by the sherifiE, when it should hâve been directed and 
forwarded to the superintendent of insurance by the clerk. The 
superintendent of insurance took no exceptions to the method of 
aenang him with the summons, but made a return acknowledg- 
Ing service thereon, and showing that he forwarded, in due time 
and manner, a certiûed copy of the same to the défendant com- 
pany, as required by laW. The objection is not that the défend- 
ant did not receive the notice of the commencement of the suit, 
but that such notice did not bind it, because the summons was di- 
rected to the sheriff instead of to the superintendent of insurance. 
Ànother summons was issued and served June 30, 1885. On the 
8th of September, 1885, the défendant appeared generally, and 
âled a "motion to make more deflnite and certain," and on the 
17th of December, 1889, it filed its answer to the merits without 
réservation or qualification. At the time the motion for a more 
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spécifie statement was filed, and at the tlme the answer was filed, 
the motion to quasli the service of the flrst summons had not been 
disposed of. There was a mistrial of the cause at the June tenn, 
1889, and it was tried again in November, 1892, and it was during 
this last trial that the motion to quash the service of the summons 
was called up, and decided by the court advetsely to the plaintiff in 
erpor. SeVen years elapsed between the time the motion was filed 
and the judgment of the court invoked upon it, and during this 
time the défendant had answered to the merits, and the cause 
had been twice tried. Upon this state of the record we do not 
find it necessary to décide whether the motion to quash the sum- 
mons was well founded or not. Assumlng, but not deciding, that 
it was well founded, and conceding that the défendant had a 
right to make a spécial appearance to object to the jurisdiction 
of the court over its person without subjecting itself to such 
jurisdiction, it is apparent that upon the facts disclosed by the 
record the plaintiff in error cannot now avaU itself of this objec- 
tion. In some states the défendant may appear specially, and 
move to set aside the service of the summons upon him, without 
thereby subjecting himself to the jurisdiction of lie court. "ÎTor," 
in the language of the suprême court, "is the objection waived 
when, being urged, it is overruled, and the défendant compelled 
to answer." Harkness v. Hyde, 98 U. S. 476. But the rule is 
uniform that a défendant désirons of challenging the sufadency 
of the service upon him must do so at the threshold, and appear 
for that purpose alone, and that, if he appears to the case for 
any other purpose before such motion is disposed of, he thereby 
waives the beneflt of it (Construction Co. v. Fitzgerald, 137 U. S. 98, lï 
Sup. et Eep. 36; Meixell v. Kirkpatrick, 29 Kan. 679, and note. 
Upon the facts of this case it is clear that the defendant's mo- 
tion to quash the service was waived. It is no answer to say 
that the défendant supposed the plaintiff intended to rely upon 
the second summons, which, it is claimed by the défendant, was 
served more than six months after the loss occurred. If the de- 
fendant expected or desired to take any beneflt from its motion to 
quash the service, it should hâve invoked the judgment of the 
court upon it in proper season. Not having done so, it has lest 
ail beneflt from it. The flfth request of the défendant was there- 
fore rightly refused. 

At the close of the plaintlffi's évidence the défendant filed a 
demurrer thereto, which was overruled, and this ruling is assigned 
for error, After the demurrer was overruled, the défendant pro- 
ceeded to introduce its évidence in défense. It is a well-settled 
rule that if, after a demurrer to the évidence is overruled, the 
party offers évidence in his own behalf, he thereby waives ail ob- 
jection to the décision of the court overruling his demurrer. Joliet 
Steel Ck). v. Shields, 134 Dl. 209, 25 N. E. Eep. 569; EUiott, App. 
Proc. §§ 685, 686. The rule is the same where the défendant, in- 
stead of demurring to the évidence, moves for a peremptory in- 
struction to the jury to render the verdict in his favor. If, after 
such request is denied, the défendant introduces his évidence, he 
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therèby waivès any objection to the ruling of the court denyîng the 
request Eailroad Co. v. Hawthorae, 144 U. S. 202, 12 Sup. Ct. 
Rep. 591; Village of Alexandria T. «tabler, 1 C. 0. A. 616, 50 Fed. 
Elep. 689. 

After the jury had rendered their verdict, the défendant flled a 
"motion for judgment in favor of the défendant notwithstanding 
the verdict," which motion was overruled, and this ruling is as- 
signed for error. But a judgment non obstante veredicto is a 
judgment in favor of the plaintiff, notwithstanding the verdict 
for the défendant, and can only be given upon a motion made by 
the plaintiff. Steph. PI. [98]; 2 Bouv. Law Dict. tit. "Judgment;" 
Freem. Judgm. § 7; Amer. & Eng. Eue. Law, tit "Judgment;"' 
1 Black, Judgm. § 16. This well-settled common-law rule has been 
relaxed in some of the states; but we are cited to no statute or 
décision changing it in Kansas, and, if a défendant can make the 
motion in that state, there is nothing in the record in this case 
to found it upon. 

A large part of the brief of counsel for plaintiff in error is taken 
up with quotations from the testimony, and an argument thereon, 
intended to show that the policy and the receipt acknowledging 
satisfaction thereof were obtained from the plaintiff fairly, and 
not by the fraud, deceit, falsehood, and threats of its agents, as 
claimed by the plaintiff. This was a question of fact which it 
was the province of the jury to décide. It was fairly submitted 
to them by the court, and we hâve no power on this record to in- 
quire into the suflficiency of the évidence to support their flnd- 
ing. If the défendant below desired to test, on writ of error in 
this court, the sufBciency of the évidence to sustain the verdict, 
it should hâve asked, at the close of the whole évidence, a peremp- 
tory instruction for a verdict in its behalf. Not having done so, 
this court cannot consider the évidence with a view of determining 
whether it was sufficient to warrant a verdict for the plaintiff. 
Eailroad Co. v. Hawthorne, 144 U. S. 202, 12 Sup. Ct. Rep. 591; 
Insurance Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. Rep. 671; VUlage 
of Alexandria v. Stabler, 1 C. C. A. 616, 50 Fed. Rep. 689. 

The 6tli, 7th, 8th, and 9th requests of the défendant, in so far 
as they state the law applicable to the validity of the settlement, 
are coVered by the charge in chief. 

It is too well settled to require a citation of authorities, that 
if an Insurance company refuses to pay a loss and dénies its 
liability, upon the ground that the policy is not in force, before 
the expiration of the time in which proofs of loss are to be made 
according to the terms of the i)olicy, such refusai and déniai con- 
stitute a waiver of the condition of the policy requiring such 
proofs. Immediately after the flre the défendant denied its lia- 
bility in toto, and the jury hâve found that it soon thereafter 
procured the possession and cancellation of the policy by fraud u- 
lent means, which décision and finding, as before shown, we are 
not at liberty to review. The exception, therefore, to the charge 
of the court, and the exception to the refusai of the court to 
give defendant's fourth request on this subject, are overruled. 
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The third spécification of error reads as follows: 

"The court erred In rejectlng évidence oflered by plaintiff in error, to 'wlt^ 
the proofs of loss made ont, signed, and swom to by défendant In error, being 
a clalm made under oath against the Continental Insurance Company for 
Insurance, commencing March 13, 1883, expiring March 13, 1888, upon the 
same property described in the pétition in this case, and wlilcûi proofs of 
loss were in the usual and common form, and containing, among other things, 
the following statement: 'In schedule of additional insurance, give the name 
of each company, date and expiration of policy, rate of premlum, and the 
entire written portions of each policy, and ail indorsements, assignments, or 
transfers thereon. (11) That, in addition to the amount covered by said pol- 
icy, there was other insurance to the amount of none dollars, as follows; 
Insurance Co. of . 



—The written portion of several policies issued by said companies being 
ehown in Schedule A, hereunto annexed, besides which there was no policy 
or contract of insurance.' " 

It is obvious from the contents of this spécification of error that 
the only portion of the paper styled "proofs of loss" which the 
défendant desired to make use of as évidence was that portion 
copied into the exception, concerning which it is only necessary 
to say that it was irrelevant, and had no bearing on any issue in 
the case. When this paper, which comprises more than seven pages 
of the record, printed in very small type, was oflered in évidence, 
the défendant did not, when its introduction was objected to, state 
to the court the object or purpose of its introduction, or point 
out its relevancy or materiality to any issue in the case. Un- 
der thèse circumstances it was not the duty of the court to ex- 
plore this voluminous document to ascertain whether it might 
not be compétent évidence for some purpose. A mère offer to 
introduce a voluminous record in évidence, which upon its face 
has no relation to the cause on trial, does not impose on the court 
the obligation of examining such record and a mass of previous 
évidence, for the purpose of ascertaining whether such record, or 
some part of it, is not relevant and compétent to prove some di- 
rect or collatéral issue in the case. Over v. Schiffling, 102 Ind. 
191, 26 N. E. Eep. 91; Eailroad Co. v. Smith, 21 Wall. 255. Good 
faith to the court and the opposing party requires, when the 
admission of the document is objected to and its competency is 
not apparent, that the party offering it shall state the purpose 
for which it is offered; and when its introduction is claimed in 
the lower court for a purpose for which it is incompétent, and 
it is for that reason rightly excluded by that court, the party 
will not be permitted to change his ground in the appellate court, 
and insist that the lower court erred in not admitting it for a 
purpose not disclosed to that court, and upon which its judgment 
was not invoked. If such a practice were permissible, it would 
be an easy matter for every party to lay the foundation for a re- 
versai by stating to the lower court that the évidence was wanted 
for a purpose for which it was clearly incompétent, and after- 
wards showing in the appellate court that there was a purpose 
for which it was compétent and material. A party Cannot am- 
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bush the court and his adversary in any such way. It is im- 
possible for tbis court to do more tban conjecture the object for 
wbiqh this record was offerèd; but we think we are bound to con- 
clude that the only part of the paper that the défendant pro- 
posed to make use of as évidence is that portion copied into the 
assignment of error, and which was clearly irrelevant to any is- 
sue in the case. 

The bill of exceptions states that "counsel for défendant hère 
offered in évidence certain papers, which he stated were a copy 
of the pétition in the case of Lucy Frederick v. The Continental 
Insurance Company, with a copy of policy attached, for the pur- 
pose of showing the amount of Insurance in the Continental 
Company." The court sustained an objection to the introduc- 
tion of this évidence, and that ruling is assigned for error. The 
offer to introducé this record is free from the objection that we 
hâve just been considering, for it was accompanied by the state- 
ment of counsel that it was offered **for the purpose of showing 
the amount of Insurance in the Continental Company," The bene- 
flt and necessity of the rule which requires that the offer to in- 
troducé évidence should, as a gênerai rule, be accompanied by a 
statement of the purpose of such évidence, which will show its ma- 
teriality and relevancy to some issue in the case, is shown by the 
exception wp are now considering. We are not left to conjecture 
as to the purpose for which this record was offered. We bave 
only to inquire whether the refusai to admit the record for the 
purpose for which it was offered was a harmful error; and plainly 
it was not., The answer set up the prier insurance in the Conti- 
nental Insurance Compan.y as a défense, and the plaintiff's reply 
admitted such prier insurance, but alleged the défendant had fuU 
notice of the same before it issued its policy to the plaintiff. 
The issue that was made by the pleadings, and that was tried, 
was not whether there was prior insurance, or the amount of it, 
but whether the défendant had notice of such prior insurance. 
The court called the attention of the jury to the défense based 
on this prior insurance, and correctly instructed them as to the 
law applicable thereto, and, moreover, directed them to crédit 
the défendant with $400 which the plaintiff admitted she received 
from the Continental Company in a compromise of the policy 
issued by that Company. Furithermore, in the brief of counsel 
for the plaintiff 'in error, it is said: "Such prior insurance and 
settlement were admitted." It was not proposed to prove that 
such prior insurance had been paid, and therefore the amount 
of that policy beyond the 1400 admittedly paid thereon was 
immaterial. it is clear, therefore, that the défendant was not 
prejudiced by the refusai of the court to admit the record in évi- 
dence for the purpose stated, and that the only effect of its ad- 
mission would hâve been to needlessly incumber the record. To 
render an exception to the admission or rejection of évidence 
avaUable in this court it must afflrmatively appear, not only that 
the ruling excepted to was erroneous, but that it affected, or 
might havSi affected, the décision of the case. A case will not 
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be reversed for the admission or rejection of évidence tliat could 
hâve no efEect upon the judgment. Railroad Co. v. Sniith, supra; 
Bryant v. Stainbrook, 40 Kan. 356, 19 Pac. Kep. 917. 

Finding no error in the record, the judgment of the circuit court 
is affirmed. 



EDDY et al r. EVANS. 

(Circuit Court of Appeals, Blghth Circuit. October 2, 1893.) 

No. 235. 

1. Railkoad Companies— KiiiLiNO Stock— CoNTEiBTTTOHT Négligence. 

Owners of stock In the Indian Territory hâve a rlght to let them run 
at large, and It Is net contributory négligence to tum horses loose to 
graze In the vlclnity of a railroad track, upon whlch they stray and are 
killed. 

2. Same— Négligence ce EsarNEER— Blowing Whistle. 

The failure of a locomotive engineer to blow the whistle on dlscoverlng 
stock upon the track, about 80 yards ahead, Is suffldent to warrant a jury 
In finding négligence, although It appeors that the air brakes were im- 
medlately applied. 

8. Tbial — Instkuctions— DiEECTiNG Verdict. 

A reauest for an instruction to retum a gênerai verdict for défendant Is 
properly refused, if the évidence justifies a verdict for plalntiff in respect 
to any part of his clalm. 

In Errer to the United States Court in the Indian Territory. Af- 
firmed. 

Clifford L. Jackson, for plaintiffs in error. 
O. S. Mobre, for défendant in error. 

Before CALDWEItL and SAIsTEOBN, Circuit Judges, and THAY- 
ER, District Judge. 

OALDWELL, Circuit Judge. This action was brought by John 
R Evans, in the United States court in the Indian Territory, against 
George A. Eddy and H. G. Cross, as receivers of the Missouri, 
Kansas & Texas Railway Company, to recover #150 damages for 
two horses killed by the alleged négligent opération of an engine 
on the défendants' road. There was a trial before a jury, and a 
verdict and judgment for the plaintiflf, and the défendants sued ont 
this writ of error. 

The first assignment is that the court refused to direct a verdict 
for the défendants. Whether the horses were killed through the 
négligent opération of the défendants' engine was a question of fact 
for the jury, whose verdict this court cannot set aside, if there was 
any évidence fairly tending to support it. Railroad Co. v. Stout, 
17 Wall. 657; Insurance Co. v. Ward, 140 U. S. 76, 81, 11 Sup. Ct 
Rep. 720; Railway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct Bep. 
679; Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. Rep. 748; 
Railway Co. v. Jarvi, (8th Circuit,) 10 U. S. App. 439, 3 0. C. A. 433, 
53 Fed. Rep. 65; Railroad Co. v. Foley, 53 Fed. Rep. 459; Railroad 
Co. V. EUis, (8th Circuit,) 10 U. a App. 640, 4 0. 0. A. 454, 54 Fed. 
Rep. 481. 
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It was the duty of the engineer to keep a careful loolîout for 
stock on the tmck,: and, when it was discovered, to use ail rea- 
sonable means to avoid injuring it. The engineer testiâes that 
the horses were run into about midnight; that his engine was 
50 feet from the first horse, when he saw it; and the testimony 
of other witnesses tends to show that the second horse was 65 yards 
further from the engine than the flrst, — that heing the distance be- 
tween their dead bodies, as they lay by the side of the track, where 
they were killed. The engineer testifles he applied the air brake, 
but he did not blow the whistle, and he gives no reason or excuse 
for not doing so. It was the duty of the engineer to sound the 
whistle, as well as to apply the brake; and the jury might well 
infer that, if the proper alarm signais had been sounded when the 
horges were first discovered, or ought to hâve been discovered, the 
horse furthest from the engine could and would hâve got off the 
track. Whether the jury were justified in drawing the same infer- 
ence as to the flrst horse, we need not inquire, for the reason that 
the instniction asked applied to both horses; and it was not error 
to refuse it, if the case, as to either horse, should not hâve been 
taken from the jury. 

We hâve repeatedly decided that the owners of stock in the 
Indian Territory hâve a right to let them run at l^rge, and that, 
when stock stray upon a raUroad track, they are not trespassing. 
The court, therefore, did not err in refusing to instruct the jury that 
it was contributory négligence for the plaintiff to turn his horses 
loose to graze in the vicinity of the railroad track. 

The judgment of the court below is afflrmed. 



HAZARD POWDER CO. v. VOLGBR. 
(Circuit Court of Appeals, Biglitli Circuit September 18, 1893.) 

No. 219. 

Nb&ligbnce — Explosion of i'owDEB Magazine — Action for Injoht to 
PfiOPBRTT— When Maintainable. 

Proof of actual and peaCeable possession of land is sufEicient to enable 
the possessor to maintain an action against a powder company for dam- 
ages sustained to tbe buildings tbereon by tflie explosion of a magazine 
erected and maintained by tbe company in violation of a city ordinance, 
and tlie admission in évidence of imperfect deeds In his chain of title is 
not prejudicial error. 

Samb — Mattbrs of Défense Subséquent to Injory. 

A deed to défendant of the land upon which Its magazine and the house 
of plaintifC were situated, executed by the original owner four years after 
the explosion complained of, is Inadmissible in such action as évidence 
for défendant. 

Samb— Identification of Plat of City. 

A plat of the city of Oheyenne, whioh was laid out by the Union Pa- 
cific Railroad Company as a town site, is sufflciently authenticated as the 
officiai plat by the fact that it was made by the surveyor and cMef 
engineer of the company, was mentioned in the act Incorporating the 
city, (Laws Wyo. 1877, p. 37,) and bas always been recognized as the 
officiai plat by the city and its offlcers, and by surveyors and convey- 
ancers. 
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L NuisANCB—Po-WDEB Magazine— City Osdinancb. 

The maintenance of a magazine contalnlng a large qusntlty of powder 
wlthin the city limita. In violation of a city ordlnance, Is a nuisance whicli 
wlU render the owner llable for any Injury caused to strangerâ by an ex- 
plosion, from whatever cause resulting. 

5. Samb — Knowledge of Person Injured — Coittributoby NBOLiaENCK. 

A persoE is not guUty of contrlbutory négligence in Uving in hls home 
near such magazine wlth knowledge of the danger to be apprehended 
therefrom 

6. Damages — Nbougbnce — Personal Injuries. 

The damages to whlch a man is entitled for nurslng hls wife and doing 
her work whlle she is sufferlng from Injuries caused by the négligence of 
another are the value of the service of a compétent servant to perform 
the same duties, and not the amount of wages which he might hâve 
eamed by worklng at hls trade. 

7. APPEAL— CORRECTINQ ErRONBOUS AsBESSMBNT DP DAMAGES. 

Where the trial cotu^ has erroneously instructed the jury as to the 
measure of damages in a certain particular, and It Is apparent that the 
erroneons assessment under the instruction could not hâve exceeded a 
given sum, the appeUate court may affirm the judgment on condition tliat 
plalntlff remit such excess. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

At Law. Action by Schultz Volger against the Hazard Powder 
Company for damages resulting from the explosion of defendant'a 
powder magazine. Judgment for plaintiff. Défendant brings error. 
Judgment afflrmed on condition that plaîntifE remit a portion of 
the amount of recovery. 

John W. Lacey and Willis Van Deranter, for plaintiff in error. 
A. 0. Campbell and P. Gad Bryan, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and 
THAYEE, District Judge. 

CAIiDWELL, Circuit Judge. This was an action brought by 
Schultz Volger, the défendant in error, against the Hazard Powder 
Company, the plaintiff în error. The pleadings in the case are ex- 
tremely prolix and redundant. The substance of the complaint is 
that the plaintiff was in the lawful possession of a parce! of real 
estate, and a dwelling house situated thereon, in the city of Chey- 
enne, and that the défendant, in violation of an ordinance of the city, 
erected and maintained thereîn a powder magazine, situated near 
by the plaintiff's house, in which it stored and kept a large quantity 
of gunpowder, and that on the 2d day of July, 1885, the powder in 
the magazine exploded, destroying the plaintiff's house and its con- 
tents, and seriously injuring his wife and child. The défenses were 
a gênerai déniai, and that the powder company owned and was in 
possession of the premises where the pMntifl was living at the 
tinae of the explosion, and that the plaintiff was living thereon aa 
a trespasser, with the knowledge of the location of the magazine 
and its dangers. There was a trial, and verdict and judgment for 
the plaintiff, and the powder company sued ont thîs writ of error. 

The plaintiff claimed he entered ui)on the premises and erected 
his house thereon under a license from James Talbot, the owner of 
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the land, and the first two errors assigned relate to the admission^ 
in eWèèifcê, over the deféndant's objection, of a deed from John 
'i?â;11)6titï) James Talbot, and from the latter to the former, for land 
claimèà to embrace the parcel on which the plaintiff's house stood. 
It is objectedîn this court that thèse deeds are void for uncertainty 
tn the description of the premises, but this ground of objection wa» 
not iûteïpc^ed in the lower court. The objection there made was 
the very gênerai and indefinite one that they were "incompétent and 
irreleyant." But, waiving this objection to the sùfficiency of the 
exceptions, they are unavailing for another reason. Ail the évi- 
dence sholvs that the plaintiff was in the actual and peaoeable pos- 
session of the premises, and that was sufficient évidence of his right 
to the premises to enable him to maihtain this action Eailway Co. 
V. Johnson, 54 Fed. Eep. 474; Eailroad Co. v. Lewis, (9th Circuit,) 7 
U. S. App. 254, 2 C. C. A. 446, 51 Fed. Eep. 658. If, therefore, the 
admission of the deeds in évidence was an error, it was an error with- 
out préjudice. 

It is assigned for error that the court excluded from the évidence 
a quitclaim deed from the Union Pacific Railroad Company to the 
powder company, dated March 8, 1889, for the premises upon which 
the magazine and the plaintiff's house were situated. This deed 
was made four years after the explosion, and was rightly excluded 
on that ground. 

The fourth spécification of error is that the court admitted in évi- 
dence the plat of the city of Cheyenne made by Gen. Gr. M. Dodge, 
as surveyor and chief engîneer of the Union Pacific Railway Com- 
pany. Thç foUowing certificatea were annexed to this plat: 

"Dedication of the ïown of Oheyerme. 

"I, G. M. Dodge, do hereby certlfy that I am a surveyor and civil engineer; 
that I caused to be surveyed accurately the town of Cheyenne, in the county 
of Laramie, in the territory of Wyoming, a plat of which is hereto appended, 
and that the streets, alleys, lanes, avenues, squares, parks, commons, and 
such pièces of land as were set apart for public, village, town, city, or rail- 
road use, or dedicated to charitable, religions, or educational purposes, were 
weU and accurately staked ofC and marked. 6. M. Dodge, 

"Surveyor and Chlef Engineer U. P. R, E. 

"I, G. M. Dodge, being trustée for the owners of the lots, lands, and prem- 
ises described and shown on the f oregoing plat, do hereby designate and 
name tbe same the 'Town of Cheyenne,' and dedlcate the streets, alleys, and 
publie grounds thereof, as shown on the said plat, to the public use. 

"G. M. Dodge, 
"Chief Engineer U. P. R. R. and Trustée. 
"In présence of J. M. Bddy, Assistant Engineer." 

An act to incorporate the city of Cheyenne, passed by the territori- 
al législature in 1877, (Sess. Laws Wyo. 1877, p. 37,) provided that "ail 
that portion of the territory of Wyoming situated on Grow Creek, 
in the county of Laramie, where the Union Pacîflc Eailroad crosses 
the same, laid out and platted as a town site by the Union Pacific 
EaUroad Company under and by the name of 'Cheyenne,' is hereby 
declared to be a corporation by the name of the 'City of Cheyenne.' " 

The évidence shows that this plat is now, and always has been rec- 
ognized and accepted by the city and its ofEicers, andby surveyorsand 
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conveyancers, as the officiai plat of the city, and as tho plat men- 
tioned in the act of the législature incorporating the city. 

A sufflcient answer to this assignment of errofr is found in the 
fact that the record does not show that the défendant objected to 
the introduction of the plat in the lower court. The objection to 
its competency is made for the first time in this court, upon the 
ground that it is not "shown that the instrument is the act of the 
Union Pacific Railroad Company." The objection is not well founded 
in fact. It sufficiently appeaxs from the évidence that the plat was 
made by authority of the Union Pacific Railroad Company, and is 
the plat referred to in the act of the législature încorporatlng the 
city. Confessedly, according to the plat, the plaintiff's house and 
the defendant's powder magazine were within the city limita. 

In its charge the court below said to the jury: 

"Some question was raised during the progress of the trial whether the 
magazine was. In fact, within the limita of the city. Upon that question, 
plalntiffs exhiblted a map whlch, I belleve, was made by General Dodge, 
and slgned by himself as chief engineer of the Union Pacifie Railroad Com- 
pany,— a map of the city upon whlch the town site was divlded Into blocks, 
lots, streets, and aUeys; and In that connection an act of the territorial lég- 
islature was Introduced in évidence, whlch déclares that the city of Chey- 
enne shall include so much as was èmbraced within this map. It is true, the 
référence to the map was not very clear, inasmuch as the act deseribed tbe 
' map as one made by the Union Pacific Railroad Company, and it did not 
appear that this map was made by the railroad Company, except in so far 
as It mlght be inferred from the circumstances that it was made and signed 
by the chlef engineer of that company; but, tnasmuch as it does not appear 
that there was any other map to whlch the législature referred, we must as- 
sume that in the act to whlch référence has been made it referred to this 
map, and that the city was established upon the territory Indicated upon 
that map. And as to that tho testlmony, uncontradlcted, Is that the maga- 
zine was located upon block thlrty-one within the plat made by Dodge. 
From that, upon thèse facts, we assume that the magazine was within the 
city, and was within the prohibition of the ordhiance passed by the dty 
councll of the city of Cheyenne." 

This charge, in view of the uncontradlcted évidence, is not sub- 
ject to any just exception, and the eleventh spécification of error 
based thereon, as well as the flfth, sixth and eighth spécifications 
of error, which relate to the admission of the plat and its probative 
force, must share the fate of the fourth assignment, The court be- 
low indicated to the jury with sufflcient distinctness that the burden 
of proof was upon the plaintiff, and the ninth and tenth spécifica- 
tions of error, which assume the fact to be otherwise, are without 
merit. 

The seventh spécification of error complains of the refusai of 
the court to instruct the jury lliat if the titlé to the land where 
the plaintiff's house and the defendant's magazine were situated 
was in the défendant, and the défendant was in possession of the 
same, and the plaintiff was a trespasser thereon, then he could 
not recover. There is no évidence that would justify the court in 
submitting thèse issues to the jury. There was no évidence that 
the défendant owned the land, or that it had possession thereof, 
other than the parcel upon which the magazine stood, or that the 
plaintiff was a trespasser thereon. 
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In the course of its charge the court said to the jury: 

"In this Instance the charàcter of thls magazine as a public nuisance cornes 
almost entlrely from tte drcnmstance that there was an ordlnance of the 
cltyiof Oheyenne forblddlng the maintenance af such magazine wlthin the 
City limits. There should be no question as to the authority of the clty to 
pass that ordinance, go that we may consider the storage of powder in 
large quantities as forbldden by the terms of the ordinance; and upon that, 
the magazine belng forbidden by law, we must say that if anythlng happened 
from an explosion oeeurring in the magazine, however It was brought about, 
whether by llghtnlng or from any other cause, the défendant owning that 
magazine and maintalnlng It ttiere should be liable to the persons so injured." 

The défendant has no reason to complain of this instruction. It 
certainly stated the law as favorably to the défendant as the facts 
of the case would warrant. The maintenance by the défendant 
of a powder magazine, containing a large quantity of powder, with- 
in the city limits, in violation of the city ordinance, was a nuisance 
which rendered the défendant liable for the injury resulting to the 
plaintîfl from its explosion. It is no défense to such an action 
that the magazine was properly constructed and the powder care- 
fully stored therein, and that the explosion was due to no personal 
négligence of the défendant or its agents. It is liable for the 
injuries resulting from its explosion from any cause, because its 
location under the ordinance màde it a nuisance. Powder Co. t. 
Teamey, 131 HI. 322, 23 N. É. Eep. 389; Oheatham v. Shearon, 1 
Swan, 213; 1 Dill. Mun. Corp. § 374, note, p. 449. 

Npr is it any answer to such an action to say that the plaintiff 
knew the danger he incurred in living near the magazine, and was 
therefore guilty of contributory négligence. The plaintiff was not 
driven to the alternative of abandoning his home or releasing the 
défendant from ail claim for damages for the injuries he might 
sustain by reason of the maintenance by the défendant of such a 
nuisance. Marine Ins. Co. v. St. Louis, I. M. & S. Ey. C5o., 41 Fed. 
Eep. 643, 652, 653; Eailroad Co. v. English, 73 Ga. 366. 

In PoUock on Torts (page 352) the learned author says: 

"Nelther does it make any différence that the very nuisance complalned of 
existed before the plaintiff became owner or occupler. It was at one time 
held that if a man came to the nuisance, as was said, he had no remedy; but 
tMs has long ceased to be the law as regards both the remedy by damages 
and the remedy by injunction." 

In its charge in chief the court said to the jury: 

"I think, gentlemen, that to the extent that Mr. Volger was withdrawn 
from his ordinary business by the situation of his wife, necessarily,— by that 
I mean time whlch It was necessary for hlm to give to her care,— he may be 
allowed according to the rate of his ordinary wages; and so, also, if you be-, 
lieve that the infirmity whlch she says she has suffered from in ail thèse 
years, to the estent to which he may hâve withdrawn from his ordinary 
affairs in order to give attention to her, I thlnk he may hâve compensation. 
If he were a person in clrcumstances able to employ some one to manage 
his house, perhaps t would not be able to say that to you; but when a worli- 
ingman is compelled by the lUness of his wife to withdraw himself from his 
ordinary occupation, to attend exclusively to caring for her, in so far as the 
lUness may proceed from the wrong of another, he may hâve compensation 
for his time." 
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This paragraph oî the charge was duly excepted to by the de- 
fendant The court had preTiously told the jury that the plain- 
tifl was entitled to recover his expansés incurred in doctoring, 
nursing, and caring for his wife, and for the loss of her services 
as a housewife, down to the trial, and for such longer period as 
the évidence showed the disabilities resulting from the explosion 
were likely to continue. The évidence shows that the wife's services 
were worth |20 per month, and that the plaintift was a carpenter, 
and earned, when working at his trade, $3.50 per day. It was this 
latter sum the jury were told they might award the plaintiff for the 
time he was employed in nursing his wife and doing her work. The 
amount the plaintiff was entitled to recover for nursing his wife 
and doing her work was the value of his services in thèse capacities, 
or the value of the services of a compétent servant to perform the 
service, and not the amount of wages he might hâve earned working 
at his trade as a carpenter. Town of Salida v. McKinna, 16 Colo. 
523, 27 Pac, Eep. 810; Barnes v. Keene, (N. Y. App.; filed Feb. 12, 
1892,) 29 N. E. Eep. 1090. The last case cited was an action by a 
father to recover expenses incurred in nursing his infant daughter, 
who was injured through the defendant's négligence. The father 
nursed the daughter, and was permitted by the lower court to 
prove that his occupation was that of theatrical manager, at which 
he earned |50 a week, which he had to give up during the time 
he was nursing his daughter. The court said : 

"The rule goveming the assessment of damages In such a case as this is 
compensation for pecuniary loss, and the amomit of that loss Is not afCected 
by the ânancial condition of the person sustainlng it. The accidentai cir- 
cumstance that the loss may at the time bear more heavily upon a poor man 
than a rich man cannot swèU the amotmt that the person causing that loss 
is legaUy responsible for. While the plaintiff was entitled to recover the 
value of his services as a nurse, he was not entitled to recover, in addition 
thereto, what he might hâve made if he had not abandoned his business en- 
gagement. He could not recover for services rendered during a specifled 
period, and for loss of time during the same period. He was entitled to hâve 
his pecuniary loss, necessarily caused by the accident, made good to him. 
This included the services of a nurse as long as a nurse was needed, and. 
If the plaintiff saw fit to act in that capacity, he was entitled to the value 
of his services in that capacity; but. If he abandoned a more lucrative occu- 
pation in order to act as nurse, the value of his services while engaged in 
that occupation could not properly be considered by the jury in estimating 
the value of his services while acting as a nurse. His services as a nurse 
were worth no more because he was able, In some other calling, to earn a 
large income." 

Upon the évidence the utmost amount the jury could hâve al- 
lowed the plaintiff under this instruction was $8.50 per day for six 
months, less $20 per month, the value of the wife's services or the 
services of one to do her vrork. The erroneous assessment could 
not, therefore, hâve exceeded the sum of $426. This is the only 
error in the case, and it may be removed by the défendant in error 
remitting that amount of the judgment. Kavanaugh v. City of 
JanesviUe, 24 Wis. 618; Town of Salida v. McKinna, 16 Colo. 523, 
27 Pac. Eep. 810; EUiott, App. Proc. §§ 570, 573. 

If within 60 days the défendant in error will file in this court 
a remittitur for the sum of $426, thereupon the judgment bejiow. 
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less the stim remltted, will lie àfflrmed, without costs to either party 
ii» this court. If the défendant in error shall décline to remit said 
sum witliin the time mentioned, the judginent will be reversed, at 
the costs of the défendant ià érror, and the cause remanded with 
directions to grànt a new trial. 



BAZARD POWDBR OO. T. VOLGEB. 
^nreolt Court of Appeals, Eightli Oircuit September 18, lS9a) 

No. ai8. 

In Error to the Oircuit Court of the United States for the District of Wj- 
omlng. 

At Law. Action by Caroline Volger agalnst the Hazard Powder Company 
for damages for Personal injuries; Judgment entered on Terâict directed for 
plaintiff. Défendant brings error. Afflrmed. 

John W. Lacey and WIlUs Van Devanter, for plalntlll In error. 
A O. Campbell and P. Cad Bryan, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAYEB, Dis- 
trict Judge. 

CALDWBLL, Circuit Judge. AU the questions ralsed In thls case were 
deolded adversély to the plaintiff in error in the case of Powder Co. v. Volger, 
(No. 219,) 58 Fed. Rep. 152, and the Judgment of the circuit eoort Is at- 
firmed on tb* authorlty of ^t caae. 



RUSH T. NBWMAN. 
(Olrcnit Court of Appeals, Eighth Circuit September 18, 1893.) 

No. 268. 

JuBT Trial— Waiveb bt Wkittbn Stipulation — Rbcorb on Appbal. 

The récital in a record, "both parties in open court havlng walved a 
Jury, and agreed to trial before the court," does not show that a stipu- 
lation in writing walvlng a jury was flled, as requlred by ReT. St S 649. 

Affeal — REviaw— FiNDiNos of Pact bt Codkt Bklow — Sdfficibnct o» 
Plbading. 

Whera a Jury bas not been walved, as requlred by Rev. St. ! 648, the 
appellate court cannot notice flndlngs of facts by the lower court for any 
purpose, but the case stands as though the judgment of the lower court 
had been rendered on the gênerai verdict of a jury; and the appellate 
court can only consider the sufflciency of the déclaration to support the 
Judgment. 

Samb— Presumptions 

In such a case, tried in the circuit court for the district of Kansas, 
where the pétition set ont a contract for the sale of corporate stock, al- 
légea Its breach, and prayed judgment for the fiiU amouat of damages 
recovered, défendant clalmed that the pétition was Insufflclent to support 
the Judgment, In that the proper measure of damages was the différ- 
ence betweeu the market value of the stock and the contract prlce, and 
that the pétition falled to allège elther what the différence was, or that 
the stock was of no value. Sdi, that as It was compétent for plaintiff to 
prove, under the pétition, that the stock was of no value, It would b« 
presumed that such proof was made. 
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4 Fbderal ConBTs— FoiiLOwma State Practick. 

In actions at law In the fédéral courts the suffldency Of the pleading» 
to support the Jndgment must be determined by the laws regulatlng the 
practice and pleadlngs in the state courts, as determined by the state 
décisions. 

5. PlbadiNg— "Waivbr of Dbfects. 

After answer filed, an objection to a pétition that it does not state facts 
sufflclent to constitute a cause of action is good only when there Is a 
total failure to allège that which Is essential to the relief sought. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

At Law. Action by L. Newman against J. W. Rush for breach 
of contract On trial by the court without a jury, judgment was 
rendered for plaintiff. Défendant brings error. Aifirmed. 

0. N. Sterry, E. D, Kenna, and F. M. Bentley, for plaintiff in er- 
ror. 

James B. Hallowell and Montgomery Hallowell, for défendant in 
error. 

Before CALDWELL and SANBOEK, Circuit Judges, and 
THAYEE, District Judge. 

CALDWELL, arcuit Judge. On the 12th day of May, 1891, L. 
Newman, the plaintiff, flled his pétition in the court below against 
J. W. Eush, the défendant, aJleging that on the 19th of June, 1888, 
the défendant executed and delivered to the plaintiff the foUowing 
contract: 

"In considération of Mr. li. Newman taldng 20 shares of the stock of the 
First National Bank of Dighton, and paying for same at the rate of $104 per 
share, total $2,080, I agrée, at the end of one or two years, at the option of 
Mr. L. Newman, to take the sald stock off his hands and pay him the amount 
he paid for it, $2,080, and interest at the rate of twelve per cent, per annum 
on his investment if the bank should fall to make a cash dividend to the 
amount thereof. In that case I agrée to glve him the amount he gare for 
his stock, should he request me to take It off his hands. 

"J. W. Bush." 

The pétition allèges that the plaintiff subscribed for the 20 shares 
of stock, and paid therefor at the rate of $104 per share, and that 
the inducement to the purchase was the covenants of the défend- 
ant contained in the agreement; that at the end of two years from 
the date of the contract the bank failed to make a cash dividend 
to the amount mentioned in the agreement, and failed at aU times 
to make such dividend; that the plaintiff notifled the défendant 
of such failure, and of his élection to return the stock, and hâve 
the défendant pay him the amount called for in the agreement, 
and tendered to the défendant the certificate of stock for the 20 
shares duly indorsed, and demanded of him the $2,080 and 12 per 
cent, interest thereon, as per the tenus of the agreement, which 
he refused to pay. There was a prayer for judgment for $2,080 
and 12 per cent, interest thereon from the date of the contract. 
The answer was a gênerai déniai. The case was tried before the 
court, which found the issues for the plaintiff, and rendered judg- 
ment in his favor against the défendant for the amount claimed 
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in the pétition. , Tlie efror^ assigned are that the Judgment ren- 
dered was not warranted by the pleadings, and that tlie damages 
allowed were excessive. 

There is in tlie record what purports to be a spécial finding of 
facts by the c'onrt. But the record dôes not show tliat the parties, 
or their attomeys of record, filed witli the clerk a stipulation in 
writing waiving a jury, as required by section 649 of the Revised 
Statutes of the United States. The récital in the record that 
"both parties in open court having waired a jury, and agreed to 
trial before the court," does not show a compliance with section 
649. The foUowirig récitals in the record hâve been held insuffi- 
cient for this purpose: "The issue joined, by consent, is tried by 
the court, a jury being waived;" and "the above cause coming on 
for trial, by agreement of parties, by the court, without the inter- 
vention of a jury;" and "the parties having stipulated to submit 
the case for trial by the court without the intervention of a jury;" 
and "said cause being tried by the court without a jury, by agree- 
ment of parties;" and "upon the trial of this cause before the Hon. 
S. H. Treat, sitting as circuit judge, a jury being waived by both 
parties,"— Bond v. Dustin, 112 U. S. 604, 608, 5 Sup. Ct Eep. 296; 
and "jury waived tentatively," and "flnding of facts and verdict," 
—Merrill v. Floyd, 2 C. 0. A. 58, 50 Fed. Eep. 849. In the absence 
of a statute authorizing it, the finding of issues of fact by the court 
is not a judicial act of which this court can take any notice. Camp- 
bell V. Boyreau, 21 How. 223; Eogers v. U. S., 141 XJ. S. 548, 12 Sup. 
Ct. Eep. 91; MerrHl v. Floyd, 2 C. C. A. 58, 50 Fed. Kep. 849. The 
suflâciency of the facts found by the lower court to support the 
judgment can only be considered by this court when a jury has been 
waived in writing, as provided in section 649. When a jury has 
not been thus waived, the facts found by the lower court cannot 
be noticed by the appellate court for any purpose, and the case 
stands as though the judgment of the lower court had been ren- 
dered on the gênerai verdict of a jury; a,nd the only question this 
court can consider is the sufflciency of the déclaration to support 
the judgment. Flanders v. Tweed, 9 Wall. 425; Keamey v. Case, 
12 WaU. 275; Alexander Co. v. Kimball, 106 U. S. 623, 2 Sup. Ct. Eep. 
86; Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. Eep. 296; Campbell v. 
Boyreau, 21 How. 223; Merrill v. Floyd, 2 C. C. A. 58, 50 Fed. Eep. 
849. 

It is said the proper measure of the plaintifl's damages was the 
différence between the market value of the bank stock and the con- 
tract price, and that there is no allégation in the pétition as to 
what that différence was, or that the stock was of no value. The 
pétition set out the contract, alleged its breach, and prayed judg- 
ment. for the fuU amount of the damages recovered. Under this 
pétition it was compétent for the plaintiff to show that the bank 
stock had no value, and after a gênerai verdict and judgment for 
the plaintiff it will, if necessary to support the judgment, be pre- 
sumed that such proof was made. The presumption is that the 
judgment of a court of record is supported by whatever is essential 
to its validity, and, in the absence of an affirmative showing to the 
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contrary, it will be presumed that a gênerai verdict was supported 
by tlie évidence. 

Under section 914 of the Eevised Statutes of the United States, 
the sufiSciency of tlie pétition in this case mnst be determined by 
the laws of Kansas regulating the practice and pleadings in the 
courts of that state. It is very well settled by the décisions of the 
suprême court of that state that the pétition in this case is suflflcient 
to uphold the judgment. In Laithe v. McDonald, 7 Kan. 261, Judge 
Brewer, (now Mr. Justice Brewer,) speaking for the suprême court 
of that state, said : 

"After answer flled, an objection to a pétition that it does not state facts 
sufflcient to constitute a cause of action is good only wlien there is a total 
ftiilure to allège some matter whlch is essential to the relief sought, and is 
not good when the allégations are slmply incomilete, tndeflnlte, or statements 
or conclusions of law." 

The doctrine of that case has been afBrmed by that court in 
many other cases. Moody v. Arthur, 16 Kan. 419. This is the 
gênerai doctrine, and was recognized in this court in Œaspie v. 
Keator, 56 Fed. Kep. 203, 211, where, in answer to an objection sim- 
ilar to the one hère relied upon, Judge Thayer, speaking for the 
court, said: 

"The demurrer seems to hâve been based on the ground that the complaint 
was détective in not showlng wlth suflacient certainty that any damage was 
sustained in conséquence of the alleged deceit. The point is untenable. 
The complaint averred generally, In the concluding paragraph, that dam- 
ages had been sustained in a certain sum, whlch was ail that the pleader 
was required to aver. But even if the complaint had been defective, as sup- 
posed, it was merely a technlcal defect, whlch was waived by pleading 
to the merits, and was cured by the verdict" 

If the complaint was defective in the respect claimed, it was a 
defect which the plaintiff had a right to remedy by amèndment, 
and such defects are cured by the verdict Elliott's App. Proc. §§ 
471, 473. The judgment has the merit of enforcing the contract 
of the parties according to its very terms. It coerces the défendant 
to do what he plainly agreed to do, and for not doing which he 
offers no excuse. • 

The question as to whether, in case the bank stock had some 
value, plaintifE's recovery would be limited to the différence between 
the agreed price and the market value of the stock, we are not 
called upon to décide, under the state of the record. 

The judgment of the court below is afflrmed. 



KBLLBY-GOODFBLLOW SHOE CO. v. MILLIGAN et al., (SOALES, 

Intervener.) 

(Circuit Court of Appeals, Eighth Ch;cuit. September 18, 1893.) 

No. 214. 

AssiQNMENT FOR Bbnefit op Creditors— Titlb op Assignée— Rights op At- 

TACHING CbBDITOBS. 

A firm executed a bill of sale of thelr goods, notes, accounts, and other 
assets, in order that the transférée should use the property in the pay- 
v.58F.no.l — Il 
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ment of flrm flebts, for sonje of whlch he was liable, because the busi- 
ness had been condTicted In hls name, and should retum the surplus. The 
transférée subsequently made an assignaient of his own and the flrm 
property for the beneflt of hls credltors. HeU that, whether the bill of 
sale was or was not valid as an assignaient for beneflt of credltors, the 
transferee's assignée could not claim title to the flrm property as agalnst 
attaching credltors of the flrm. 

In Error to the United States Court in the Indian Territory. 

At Law. Action by the JÇelley-Goodfellow Shoe Company agajnst 
Isaac H. Milligan and others for the price of goods sold and de- 
livered. A writ of attachaient haring been issued and levied, 
Peter J. Scales intervened, and filed an interplea, claiming posses- 
sion of the attached property, and verdict and judgment were ren- 
dered in his favor. Plaintiff appeals. Keversed. 

Stateinent by SHIEAS, District Judge: 

From the record In thls case It appears that John B. Mayfleld at one time 
owned a stock of merchandise at Webber'S' Falls, in the Indian Territory, 
which he sold to ïsaac H. Milligan on crédit, receivlng secuiity on a farm 
owned by Milligan, and belng entitled to one-half the profits derlvable from 
the store business untîl the debt due him from Milligan was fuUy paid. 
The management of the mercantile business was placed In the hands of G. F. 
Wllson, and subsequently a further agreement was made imder which MiUi- 
gau put a further sum of $1,800 Into the business, one-third of the profits be- 
ing paid to Mayfleld to apply on the debt due him from MUllgan, the remain- 
Ing two-thirds belng dlvided between WUson and Milligan. 

In December, 1890, W. L. Geren and G. F. Wllson formed a partnershlp 
under the name of Geren & Wilson, and purchased the stock of goods and 
business from MiUigan, paying him the sum of ?800, and agreeing to pay the 
amount stlU due and owing to Mayfleld. Owhig to the fact that neither Geren 
or Wilson were at that time licensed to do business in the Indian Territory, 
it was agreed that untU such license was obtalned the store should be con- 
ducted under the name of I. H. MlUlgan. In March, 1891, some of the cred- 
ltors began to press for payment of thelr claims, and thereupon Milligan In- 
duced Geren, in the absence of hls partner, Wilson, to exécute a biU of sale 
in the flrm name, conveying the goods, notes, accounts, and other flrm assets 
to MlUlgan, who was to use the property in the payment of the flrm debts, 
and to retum the surplus to Geren & WUson. This transfer was subsequently 
acquiesced In by WUson. On the ISth of March, 1891, MiUigan executed a 
wrltten instrument, purporting to be a deed of assignment, whereby he con- 
veyed to Peter J. Scales "aU the merchandise, goods, wares, and fixtures of 
every description in the storehouse used and occupied by me at Webber's 
FaUs, Indian Territory, and known as the 'Old Mayfleld Store,' and ail notes 
and accounts and other évidences of indebtedness due me from whomsoever, 
and aU Personal property, of whatsoever nature the same may be and where- 
soever the same is situated, except my household fumlture and wearing ap- 
parel, and whatever else may be exempt to me by law; ♦ ♦ • to sell, and 
out of the proceeds of sales and coUections sald Peter J. Scales wlU pay to 
my credltors as foUows: First. He shaU pay to W. T. Hutchings the sum of 
two hundred and fifty doUars, ($250,) hls fee for services In preparing and 
perfecting this assignment, the same not belng for any future service; and 
the claims of W. J. Echols & Oo., of Fort Smith, Arkansas. Thèse to be paid 
in full. Second. The resldue shall be paid to ail my credltors, share and share 
aUke." 

On the 14th day of March, 1891, the Kelley-Goodfellow Shoe Company 
brought an action at law, alded by attachmeht, in tho United States court for 
the Indian Territory, against I. H. MiUigan, WilUam Geren, and G. F. Wilson, 
to recover the sum of nine himdred and ten and 10-100 dollars, due for goods 
sold, and caused the attachment writ to be levied upon the stock of goods 
covered by the bUl of sale executed by Geren & WUson to I. H, MiUigan. In 
this action Peter J. Scales intervened, and filed an Interplea, wherein he 
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averred that he was entitled to the possession of the attached property by 
vlrtue of the deed of gênerai assignment executed to him by Isaac H. Milligan. 
The issue thus created was tried before the court and jury, and a verdict was 
rendered In favor of the Interpleader, sustaining his right to the goods at- 
tached, upon which judgment was entered by the court, to reverse which 
the Kelley-Groodfellow Shoe Company brings the case before this court upon 
writ of error. 

L. P. Sandels and J. M. Hill, for plaintiff in error. 
W. T. Hutchings, for défendant in error. 

Before SAIfBORN, Circuit Judge, and SHIRAS and THAYEE, 
District Judges. 

SHIRAS, District Judge, (after stating tlie facts.) In the péti- 
tion of intervention or interplea flled by Peter J. Scales, ail the 
right or title claimed by him in or to the attached property or its 
proceeds was that held by him as assignée of Isaac H. Milligan, 
under the deed of assignment of March 14, 1891. He did not claim 
to be a purchaser in his own right for value of the property. If the 
money realized from the sale of the attached property, and now 
under the control of the trial court, through the possession of the 
receiver appointed in the case, is paid to the défendant in error, 
in pursuance of the judgment rendered by the court below, the same 
wiU be held by Scales, in trust, for the benefit of the parties named 
in the deed of assignment to him, who are individual creditors of 
Milligan. The ultimate question at issue on the trial was whether 
Scales, as assignée of Milligan, was rightfuUy entitled to the at- 
tached property or its proceeds, in order that he might use the 
same in paying the creditors of Milligan. The trial court instructed 
the jury that the deed of assignment from MiUigan to Scales was 
valid on its face; that it vested the légal title to the property in 
dispute and the possession thereof in the interpleader. Peter J. 
Scales; that if Milligan took back the stock of merchandise pre- 
viously sold to Geren & Wilson, because of their failure to pay the 
indebtedness they had agreed to pay, and in order that he might 
dispose of the stock and pay his own debts, then the bill of sale to 
him was not an assignment, but that if, in fact, it was an assign- 
ment for the beneflt of creditors, it was void under the iavv; and 
that if subsequently Milligan made an assignment of thèse goods 
for the purpose of paying the debts contracted in their purchase 
with the knowledge of Geren & Wilson, or if they ratified his act 
after the same was done, then the transfer of the property from 
Geren & Wilson to MUligan could in no wise afEect the validity of 
the assignment from Milligan to the interpleader. The instructions 
given to this effect were excepted to, and the giving thereof is 
assigned as error. 

The efEect of the instructions given the jury was to eliminate 
from the case the question of the title held by Milligan under the bill 
of sale executed to him by Geren & Wilson. The évidence shows 
without contradiction that in December, 1890, Geren & Wilson 
bought the goods and business from Milligan, paying him in cash 
$800, and agreeing to pay the balance due Mayfleld from Milligan. 
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The title of the goods unquestionably passed from MiHigan to 
Geren & WUson at that time. We fail to flnd in the record any 
évidence to sustain the theory that the transfer of the property 
made in Mareh, 1891, from Geren & Wilson to Milligan, was in- 
tended to be a rescission of the original contract between thèse 
parties. On the contrary, ail the testunony is to the effect that 
the bUl of sale was intended to transfer the flmi property to Milli- 
gan, in order that he might realize therefrom the means necessary 
to discharge the flrm debts, including the sum due Maytield, and the 
other ctedîtors who could hold Milligan liable to them, because the 
business for a time had been run in his name. It is clear, theref ore, 
that the property was conveyed to Milligan in trust, and not abso- 
lutely. It was conveyed to him for the purpose of enabling him 
to realize therefrom a sum sufRcient to pay the debts of the grantor 
ûrm, the sjarplus to be returned to Geren & Wilson. In substance, 
the conveyance was an assignment for the benefit of creditors. 
Whether it had the requisites to constitute it an assignment under 
the statute in force in the Indian Territory is imnxaterial. Milli- 
gan received the property for the purposes contemplated by the 
grantors, and he could not, by refusing to carry out the trust im- 
posed on htm, make the property his own. Finding nothing in the 
évidence which tends to show that, in the maldng the bill of sale 
to Miilj.gan, it was the intent of Geren & Wilson to rescind the con- 
tract with Milligan, whereby they becamé the owners of the prop- 
erty and business, it must be held that it was error to submit the 
question to the jury, as was practically done in the flrst part of the 
third instruction given the jury. In the latter half of this instruc- 
tion the court held that, if the transfer to Milligan was in fact an 
assignment, it was void as a matter of law, and therefore it would 
not affect the validity of the assignment made to Scales, if the same 
was made with the Imowledge of Geren & Wilson, or if they ratifled 
his act after it was made. The court did not state the reasons 
for holding the bill of sale, considered as an assignment for the 
beneflt of creditors, to be void as matter of law. In the argument 
of counsel it is said the reason was that no inventory or bond was 
flled by the assignée. A f aUure to observe the substantial require- 
ments of the statute regulating assignments or fraud upon part of 
the assignée wUl enable the creditors to attack the assignment, 
if they so désire. As to them the assignment becomes voidable 
at their option, but they may waive the irregularity or fraud, 
and elect to hâve the trust carried out for their benefit. This op- 
tion, however, is not possessed by the assignée named in the deed. 
If he accepta the trust, and receives the property for the purposes 
thereof, he cannot be permitted to a^ert a title to or interest in 
the property adverse to the trust, on the ground that the transfer 
to him is lacking in formality, or does not meet the requirements 
of the statute, and stUl less can he be permitted to assert that the 
assignment to him has become void or inoperative because he him- 
self has faUed to file an inventory or give bond in accordance with 
the provisions of the statute. In effect, the jury was instructed 
that even if the conveyance to Milligan was tatended to be an as- 
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signment for the benefit of the creditors of Gteren & Wilson, and 
Milligan received the property charged with the duty of realizing 
therefrom the sum necessary to discharge the dehts of Gert^n & 
Wilson, the surplus left, if any, to be returned to Geren & Wilson, 
such conveyance was Toid as a matter of law, and Milligan could 
deal with the property as his own, and that the conveyance to 
Scales was valid if the same was made with the knowledge of 
Geren & Wilson. This instruction ignored the rights of the cred- 
itors of Geren & Wilson, the beneflciaries of the conveyance to 
MiUigan, and of Geren & Wilson, the owners of the property con- 
veyed to MiUigan in trust Certainly, mère knowledge on part 
of Geren & Wilson of the exécution of the deed of assignment to 
Scales would not estop them or their creditors from objecting there- 
to. Consent on their part might hâve that effect upon Geren & 
Wilson, but not mère knowledge of the fact of the transfer. It 
seems clear that the instructions of the court were framed upon a 
misapprehension of the real issue involved, and of the rights of 
the parties dépendent thereon. Beyond dispute, it appears that 
ail the right or title which Milligan had to the attached property, 
when he executed the deed of assignment to Scales, was that de- 
rived from the conveyance to him by Geren & Wilson. 

If, according to the view of the court below, this conveyance 
was absolutely void, then Milligan took no title thereunder. The 
title remained in Geren & Wilson, and Milligan held the mère 
possession of the property as their agent or trustée. If, however, 
the conveyance to Milligan was intended to be an assignment for 
the benefit of the creditors of Geren & Wilson, then the title passed 
to MiUigan as trustée, charged with duties and obligations both to 
Geren & WUson and their creditors. In neither view of the case 
did Milligan become vested with the absolute ownership of the prop- 
erty, nor could he repudiate the duties of his position of trustée, 
and be thereby enabled to convey the property to Scales as his 
assignée, and charge the property with a trust in favor of his in- 
dividual creditors. Certainly, MUligan could not himself lawfuUy 
use the property received in trust in the pajonent of his individual 
dehts, and what he could not lawfuUy do himself he could not em- 
power his assignée to do. Under the instructions given by the court, 
the jury could ând only in favor of the interpleader, and the prac- 
tical effect of the judgment rendered upon the verdict is to hold 
that Scales, as assignée of MUligan, is entitled to the proceeds of 
the attached property, in order that he may pay the same to the 
creditors of MiUigan. We fail to flnd upon the record any évidence 
which sustains the theory that the property passing to Milligan by 
virtue of the conveyance from Geren & Wilson became his property, 
so that he could lawfuUy appropriate it to the payment of his own 
debtsf, and hence the ruling of the court below that the deed of as- 
signment executed by MUUgan conveyed the title and possession of 
this property to Scales was clearly erroneous, and requires a re- 
versai of the judgment entered in the circuit court. A nmnber 
of other assignments of error are made and hâve been discussed 
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by coun^çl in their brîefs, but it îs not necessary to consîder them 
in Tiew of our ruling upon the main question at issue between the 
parties. 

EeTersed at cost of défendant in error, and cause remanded to 
the court bdow, with instructions to grant a new triaL 



PHOE3NIX ASSUE. 00. OF LONDON t. FRANKLIN BRASS CO. OF 

BUCHANAN. 

(Circuit Court of Appeals, Fourth Circuit. October 4, 1893.) 

No. 44 

FiRB Insdrancb— Conditions of PoiiiCY — Buildeb's Risk— Notice op Com- 
M-KTION — Incrbase of Risk — Teial — Instbcctions. 

A pollcy of flre Insurance for a builder's risk on a factory and Its 
machiiiery provided that assured, as soon as they were ready to begin 
manufacturlng, should notify assurers, and tbe rate should be adjusted, 
and that the pollcy should be void If the premises were used so as to in- 
crease the rlài. ïhe dlsputed questions on the trial were whether the 
building was completed and the machlnery used before the flre, so as to. 
avold the pollcy. Held, that clear instructions should hâve been glven 
that an actual beginnlng of manufacturlng, wlthout notice, or readjust-î 
ment of the rate, would avold the pollcy, and that a use or occupancyi 
beyond the ordinary hazard of builders' risks, and without notice, would> 
do Ukewise; leaving to the jury the questions whether there had been ai 
commencement of manufacturlng wlthout notice or readjustment, and! 
whether there had been an Increase of the risk without notice or consent.' 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia. ' 

At Law. Action by the Franklin Brass Company of Buchanan, 
Va., against the Phoenix Assurance Company of London on a policy 
of flre insurance. Verdict and judgment for plaintiff. Défendant 
brings error. Eeversed. 

B. B. Munford and W. R Staples, for plaintiff in error. 
Thomas J. Kirkpatrick and E. G. H. Kean, for défendant in 
error. 

Before GOFF, Circuit Judge, and HUGHES and MOERIS, Dis- 
trict Judges. 

HUGHES, District Judge. THs is a suit for a loss by flre. The 
policy sued upon was taken out on the 25th June, 1891, in the sum 
of 17,333.33. It was one of several policies issued by insurers to 
assured on différent properties. The properties insured by the 
policy whiçh is the subject of this suit were a large frame building, 
and a smaU adjoining one, in the town of Buchanan, Va., that 
were in process of construction, and intended to be used in the 
manufacture of brass goods, and also a quantity of material and 
machinery deposited in the large building, which likewise was 
intended to be used when the manufacturlng opérations should 
commence. The large building and the machinery were burned, 

The machinery insured was described in the policy as "engines, 
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boilers, machinery, belting, gearing, and ail implements, apparte- 
nances, and appliances, to be used in their business as manufacturers 
of brass goods, ail contained in and on their premises," as described. 
The Insurance was of the class called "builders' risks." The policy 
was taken out, nominally, for a year, but the terms were to be re- 
vised and readjusted whenever the assured should be ready to com- 
mence the business of manufacturing, a clause of the policy reciting, 
"It is understood that the above buildings are in course of con- 
struction, and privilège is hereby granted to complète the same;" 
another clause providihg, "This compauy to be notified as eoon as 
assured are ready to commence manufacturing, and rate to be 
adjusted." The policy also proyided that it should be void "if the 
above-mentioned premises shall be occupied or used so as to increase 
the risk," "by any means whatever," "without notice to, and consent 
of, the insurer, in writing;" the insured being informed that the 
rate would be higher when manufacturing opérations should com- 
mence. 

The Insurance, to the amount of $13,950 on the main building, 
and of $9,450 on machinery, having been tlius procured, the assured 
proceeded with the érection of their buildings, and between the 
25th of June and the last of July, 1891, the main building was com- 
pleted, with the possible exception of a staircase and a gangway, 
and a considérable quantity of machinery brought to that building, 
and set up in it, preparatory to commencing the worldng opéra- 
tions. 

In the latter part of July, 1891, the assured took out on its build- 
ings and machinery six other policies, amounting to $51,000, in 
another company, permanent, and not of the class of builders' 
risks, which went into effect on the Ist of August ensuing. Assured 
do not seem to hâve given notice of thèse policies to the insurers. 
Thèse policies are designated in the record as the "Otey Policies," 
the original policy on which this suit is brought having been ne- 
gotiated by the Insurance agency of Leftbridge & Davidge. 

On the 27th August, a month after the procurement of the Otey 
policies, and shortly before the date of the fire which was the oc- 
casion of this suit, and which happened on the 4th September, 
1891, the assured wrote to Leftbridge & Davidge, asking: 

, "Why hâve you not canceled tlie policies, which we told you to do August 
Ist, on DUT buildings hère 7" 

Leftbridge & Davidge replied August 31st: 

"We hâve received no instructions from you to cancel your policies on the 
buildings, &c., at Buchanan, which we took out in June last. If you désire 
us to cancel them, please retum the policies, and we will do so without de- 
lay, and at the same time coUect the return premiums due, and remit them 
to you." 

Before the receipt of this letter, the assured again wrote to 
Messrs. Leftbridge & Davidge, saying: 

"We are awaiting an answer to our letter of the 27th ulto., regarding the 
cancellatlon of our policies on our buildings In this place, which we told 
you to do when In New York, on the Ist of August" 
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To which letter, Messrs. Leftbridge & Davidge, under date of 

September 5th., replied: 

"We are in receipt of your favor of the 3d inst. and note contents. Your 
faror of the 27 th ulto. was duly recelved, and we berewlth inclose a eopy 
of our reply to tte same. We can only add that, if you send forward the 
policies referred to, we wlll retum them to the companies without delay, 
and remit you the retum premiums." 

Before the date of the fire, to -wit, about the 27th of August, 1891, 
the Otey policies were, by direction of the companies, canceled, 
and thus were not in force at the time of the flre; but the assured 
had forthwith procured other policies of insurance in still another 
Company, alike in character and purport to the Otey policies, some 
of which said new policies were in force at the time of the fire, f rom 
which the assured derived a partial indemnity. 

After the procurement of the Otey policies, which, as has been 
seen, went into effect on the Ist day of August, 1891, the assured, 
without notifying the plaintifl in error, started fli'es in its furnaces, 
as early as the 4th day of August. By the 20th August, some ten 
or more operatives living in and around Buchanan were employed. 
The machinery was put in motion daily at the sounding of the 
whistle, at 7 o'clock in the morning. Thèse operatives went to 
work, worting until dinner time; then, after a short recess, worked 
until the factory closed for the night. They were paid off by the 
week. There is testimony tending to prove that at the time of 
the flre there were as many as 30 people employed in and about the 
factory. As many as 700 brass. balls, which had been brought to 
the factory from the north in a partially completed state, were 
manufactured and sold upon order. Some thousands of brass 
hinges, one of the principal products of the works, were made, and 
only required to be polished in the buflfing room — which was just 
about completed at the hour of the flre — to make them marketable 
goods. Several employés testify they had been working continuous- 
ly day after day at the same presses, in the manufacture of the 
same class of goods, which presses were propelled by steam. WMle 
eo engaged, the flre, which originated from the boiler, occurred, 
and the property was destroyed. 

This flre occurred, as before stated, on the 4th of September, 1891, 
in the large building, in the daytime, the machinery being then set 
up and running. The fire originated at the boiler, and consumed* 
the large building and its contents, embracing property meutioned 
in the policy. No notice had been given by the assured, either of 
an increase of risk from starting flres in the building that was 
burnt, or of readiness to commence manufacturing opérations on 
pr at any time after the 4th of August. 

The foregoing narration embraces ail the facts of the case, ma- 
terial to its décision. 

The insurers contend that the lighting of the flres on or about the 
4th of August, and the carrjdng on of manufacturing opérations 
from that day untH the occurrence of the flre, one month afterwards, 
was a double violation of the contract of insurance — ^First. in hav- 
ing been . a commencement of manufacturing opérations without 
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previous notice to them, and without a previous adjustment of the 
premium for a permanent, as distinguislipd from a builder's, risk; 
and, second, in having been a violation of that stipulation of the 
policy under wMch they were entitled to notice of, and were to hâve 
the option of consenting to, any use of the premises which should 
increase their risk beyond the builder's risk. 

The assured, on the other hand, insist that the use of flre and 
steam was necessary for the préparation and completion of this 
plant, and that such use in preparing and testing it for the com- 
mencement of manufacturing opérations was a necessary incident 
of the risk insured against; whatever work that was necessarily 
incident to the completion of préparations having been implied by 
the contract, whether it increased the risk or not. 

At the trial of the cause the court gave, among others, the follow- 
ing instruction to the jury, (third instruction prayed by the plaintiff 
below :) 

"If the jury belleve from the évidence that the main building of the 
plaintiff was not in fact completed when the loss occurred, and that at that 
time the plaintiff was not ready to commence manufacturing, and that the 
ralsing ol steam in the boUers, and the running of such portions of the 
machinery as has been shown in évidence to hâve been run upon such work 
as It was suited to do, was in good faith Intended as a test of the proper 
adjustment of the said machinery and tools used therewlth, and was a proper 
mode of mailing such test, then the time had not arrived when, accordihg to 
the terms of the typewritten portion of the policy sued on, It was Incumbent 
on the plaintiff to notify the défendant that the plaintiff was ready to com- 
mence manufacturing, and the rate was to be adjusted; and the sald policy, 
so far as sald provisions are concerned, was in force at the time the loss 
occurred." 

The court gave as its own the folio wing instructions: 

"However, it the Jury believe from the évidence that the true intent and 
meaning of the policy sued on was not to Insure the engines, boilers, and 
other machinery mentioned therein, in opération, but only to insure the same 
while the building was belng constructed, and the machinery, etc., placed in 
position preparatory to commencing work, and that the plaintiff started 
fires in the fumaces, and used the engines, boilers, etc., without the permis- 
sion of the défendant Indorsed on the policy, and that thereby the risk was 
increased, then such acts were in violation of the terms of the policy, and 
the plaintiff is not entitled to recover In this action, and they should find 
for the défendant." 

"And although the Jury may believe that the englue, etc., were belng used 
to test the machinery, with a View to getting It ready to commence mami- 
facturing, still. If they believe that the policy did not cover the angine, boil- 
ers, etc., when they should be put In opération in the building, if the risk was 
thereby Increased, they must find for the défendant." 

The court refused to give, among others, the following (third and 
fourth) instructions prayed for by the défendants below. 

"(3) The jury are Instructed that by the terms of the policy the plaintiffs 
were prohibited from occupying or using the building described in said policy 
so as to Increase the risk, or by any means whatsoever, within their control, 
from increasing such risk, without the assent of the défendants indorsed on 
said policy; and thèse provisions continued of binding force and effeet, unless 
canceled by consent of the parties, or by notice given by plaintiffs to the 
défendants that they were ready to commence manufacturing, and a npw 
rate actually adjusted. And if the jury believe that the risk was increased by 
lighting Ares in the fumaces (in said building) previous to and at the time 
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of the fire which destroyed the building, and that thls was done witJiont the 
assent of the défendants Indorsed on the poUcy, the plaintlfCs are not entitled 
to recover In this case, although the jury may further believe that the plain- 
tlffa, at the tlme of the fire, were not ready to commence manufacturlng. 

"(4) The jury are instructed that, according to the true Intent and mean- 
Ing af the policy, the plahitlffs were not entitled to manufacture goods for 
any purpose. If tJiereby they Increased the risk, without notice to the de- 
fendants; and if the jury believe that the plaintiffs, by their agents, were 
engagea In manufacturlng goods, previous to and at the tlme of the fire whlch 
destroyed the building, wlthout such notice to the défendants, the jury must 
flnd for the défendants, whether the buUding was at the time of the fire 
completed, or not completed, or whether the plaintiffs were or were not in 
condition to complète and finish the goods which were In course of manufac- 
ture In sald building." 

Upon thèse instructions prayed for on eitlier side and given or 
refused by the court, and other instructions on questions not in- 
volving the one under considération, the case went to the jury, who 
found a verdict for the plaintiffs, assessing their damages at |6,933.- 
33. A motion for a new trial was made and refused, judgment was 
entered for the plaintiffs, and the case is hère on a writ of error. 

The insTirers contend in their pétition for the writ of error that 
the testimony showed that the assured had completed their prép- 
arations for commencing work as manufacturers by or before the 
Ist of August, and that this fact was practically conceded by their 
own conduct in effecting permanent insurances under what were 
termed the "Otey Policies," and those by which the Otey policies 
were replaced, and by directîng the cancellation of ail the builder's 
risk policies. They insist, therefore, that by the 4th August, when 
Ares were lighted and the machinery set in motion, they were en- 
titled to notice of readiness to commence work under the clause of 
the contract, entitling "this company to be notified as soon as the 
assured are ready to commence manufacturlng, and the rate to be 
adjusted." They further contend that even if, in point of fact, the 
assured were not ready to commence work, yet, by lighting fires 
and putting the machinery in motion, and actually manufacturlng 
goods, whether merely for testing the machinery or not, they in- 
creased the risk of fire, and that the insurers were not responsible 
for casualties, by reason of that clause of the contract which pro- 
vided that "if the premises shaJl be occupied or used so as to in- 
crease the risk without notice to, or consent of, insurers, in writing, 
or the risk be increased by any means whatever, withiu the control 
of the assured, without the assent of the insurers," the policy should 
be void. 

We think the court should hâve instructed the jury, in simple, 
positive terms, (1) that unless the insurers were previously notifled 
of the readiness of the insured to commence mannfacturing opéra- 
tions, and the rate of Insurance adjusted and flxed, an actual com- 
mencement of the manufacturlng of goods would release them; and 
(2) that during the period antécédent to readiness for commencing 
the work of manufacturlng, if the assured so used or occupied the 
premises as to increase the risk of the insurers beyond the ordinary 
hazard of builders' risks, the latter would not be responsible for 
loss by fire, if their consent had not been given upon previous 
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notice; leaving it for the jury to décide, upon the questions of fact, 
fiiTst, whether there had before the flre been a commencement of 
manufacturing opérations without notice of readiness to commence 
to tlie insurers, and without a readjustment of the rate; or, if not, 
whether there had been an increaae of the risk of are without notice 
to, or the consent of, the insurers. 

The court erred in failing to gîve such instructions. We think 
it erred in giving the third instruction prayed for by the insured, 
which left the question, both of law and of fact, to the jury. We 
think it erred in giving the court's instruction, in which the court 
withheld its own interprétation of the contract, and left it to the 
jury as well to détermine the légal purport of the contract as to 
ascertain the facts of the case. In the absence of other proper in- 
structions covering the points involved, we think the court erred 
in refusing instructions third and fourth prayed for by the défend- 
ants below, which, we are of opinion, embodied the law of the case. 

We hâve failed to find in the rulings of the court on the other 
points assigned as error anything of which the plaintifE La error 
can justly complain, but, for the reasons before stated, the judg- 
ment must be reversed, aud the case remanded for a new triaL 



SOUTHWESTERN VIRGINIA IMP. CO. T. FEARL 
(Circuit Court of Appeals, Fourth Circuit October i, 1893.) 

No. 29. 

1. APPEAIi — ReVIBW — iNSTRUOTrONS — BiLL OT EXCEPTIONS. 

Under rules 10, 11, and 24 of the circuit court of appeals for the fourth 
circuit, (47 Fed. Rep. vl., xi.,) that court wIU not consider a Wll of excep- 
tions to instructions given or refused, unless it contains the évidence on 
which the question of law raised hy the instructions arose. It is not 
enough that the testimony be found in another part of the record. 
3. Same^Rbviewablb Oedebs— Dental of Motion for New Trial. 

According to the practice of the fédéral courts, the ruling of a trial 
court on a motion for a new trial is not reviewable In the appellate court. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia. 

At Law. Action by Mcola Prari against the Southwest Virginia 
Improvement Company to recover damages for personal injuries. 
Verdict and judgment for plaintiff. Défendant brings error. Af- 
flrmed. 

A. J. May, for plaintiflf in error. 
Daniel Trigg, for défendant in error. 

Before FULLER, Circuit Justice, GOFF, Circuit Judge, and 
HUGHES, District Judge. 

GOFF, Circuit Judge. This action of trespass on the case was 
brought in the circuit court of the United States for the western 
district of Virginia by Nicola Frari against the Southwest Virginia 
Improvement Company to recover damages for injuries received by 



172 FEDERAL EEPOETEB, Vol. 58. 

the plaintîff while he was in the employaient of the défendant; the 
claim being made that, because of the carelessnesa of a superin- 
tendant of défendant, the plaintiff was injured. The case was 
tried by a jury, and a verdict returned for $1,000 damages for plain- 
tiff, on which judgment was duly rendered. The défendant brings 
the case hère on writ of error f rom this court. A number of the as- 
signments of error, a« found in the record, hâve been abandoned, 
while the others refer to, and dépend upon, the biUs of exceptions — 
three in number — ^taken at the instance of the défendant below. 
The^rst exception is to the action of the court in giving instruc- 
tions to the jury at the request of counsel for the plaintiff, over 
the objection of counsel for défendant; the second is to the refusai 
of the court to give instructions aaked for by counsel for défendant; 
and the third allèges error in the refusai of the court to set aside 
the verdict, and grant a new trial. 

No part of the évidence considered by the jury was certifled in 
either one of the bills of exceptions; and therefore we cannot pass 
on the questions of law raised by the instructions given and re- 
fusedj as there is nothing before us showing that they hâve any 
relation to the issue that was submitted to the jury. In the prépa- 
ration of the biUs of exceptions and the assignments of error, there 
was an utter disregard of the rules of this court, and of the practice, 
in cases of this character, as established by the décisions of the 
suprême court of the United States. The rules and practice so 
instituted hâve been frequently announeed, and the reasons for the 
enforcement of the same so often given, that we do not deem it nec- 
essary to again set forth the one, or explain the other. See rules 
10, 11, and 24 of this court; also Insurance Co. v. Raddin, 120 U. S. 
183, 7 Sup. et Eep. 500; Mining Syndicate & Co. v. Fraser, 130 
U. S. 611, 9 Sup. et. Eep. 665; Block v. Darling, 140 U. S. 234, 11 
Sup. et. Kep. 832; Deitsch v. Wiggins, 15 Wall. 539; Van Gunden 
V. Iron Co., (4th Circuit,) 8 U. S. App. 229, 3 C. C. A. 294, 52 Fed. 
Eep. 840. 

We flnd in exception No. 3 the foUowing: 

"And the court certifies that the foUowing' évidence (hère Insert same) is 
the évidence, ail the évidence, and the only évidence introduced by the 
plaintiff and by the défendant on the trial of this cause." 

But the évidence hère alluded to was not inserted either in 
said bill of exceptions, or in any of the others signed by the judge 
presiding at the trial; and we cannot consider the "testimony" 
found in another part of the record as "the évidence," or "aU the 
évidence," referred to in the exception mentioned. The exceptions 
shouldL show aU the testimony relied on to make the propositions 
of laW included in the instructions asked for applicable to the case 
before the jury. Jones v. Buckell, 104 U. S. 554. Chief Justice 
Waite, in delivering the opinion of the court just cited, said: 

"As long ago as Dunlop v. Munroe, 7 Cranch, 242, 270, it was said by this 
court that eàch bill of exceptions must be considered as presenting a dis- 
tinct and substantial case, and it is on the évidence stated, in Itself alone, that 
tlje court is to décide." 
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In Eeed v. Gardner, 17 Wall. 409, Mr. Justice Hunt said: 
"It has been frequently held by thls court that, In passing upon the ques- 
tions presented in a bill of exceptions, It will not look beyond the bill itself. 
The pleadings and the statements of the bill, the verdict, and the judgment 
are the only matters that are properly before the court. Dépositions, ex- 
hlbits, or certificates not contained in the bill cannot be considered by the 
court" 

See the cases of Norris v. Jackson, 9 WalL 125; Lincoln v, Claflin, 
7 Wall. 136; Leftwitch v. Le Canu, 4 Wall. 187; Russell t. Ely, 2 
Black, 580. 

If the évidence pertinent to the instructions given and refused 
had been properly certtfled in either of the bills of exceptions, then 
the court, in passing on the questions raised in one, might be war- 
ranted in referring to such évidence so appearing in the other; 
but, as no such record was made, there is absolutely no évidence 
that this court can consider. Where the bills of exceptions oontain 
simply the instructions given and refused, the appellate court will 
not reverse the judgment. Worthington v. Mason, 101 U. Si 149; 
Jones V. BuckeU, supra. 

The assignment of error founded on the refusai of the court to 
set aside the verdict of the jury and grant a new trial is not well 
taken. The ruling of the court below on a motion for a new trial 
is not reviewable in the appellate court Pomeroy's Lessee v. Bank, 

I Wall. 592; Laber v. Cooper, 7 Wall. 565; Insurance Co. v. Barton, 
13 Wall. 603; Kerr v. Clampitt, 95 U. S. 188; Fishburn v. Railway 
Oo., 137 U. S. 60, 11 Sup. et. Eep. 8; Construction Co. v. Fitzgerald, 
137 U. S. 98, 11 Sup. et Rep. 36; Ayers v. Watson, 137 U. S. 584, 

II Sup. et Eep. 201; Henderson v. Moore, 5 Cranch, 11; Eailway 
Co. V. Heck, 102 U. S. 120. 

The judgment of the circuit court is affirmed. 



BDGE MOOR BRIDGE WORKS v. FIELDS. 

(Circuit Court of Appeals, Fourth Circuit October 4, 1893.) 

No. 51. 

ArrKAi.— Rbvibw — Motion fok New Trial. 

Action on a motion for a new trial is not reviewable on writ of error 
In the circuit courts of appeals. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia. 

At Law. Action by Lewis N. Fields against the Edge Moor 
Bridge Works to recover damages for personal injuries. Verdict 
and judgment for plaintiiî. Défendant brings error. On motion 
to dismiss or afflrm. AflQrmed. 

Statement by FULLEE, Circuit Justice: 

Thls was an action to recover damages for injuries inflicted, as alleged, 
through the carelessness and négligence of défendant below, appellant hère, 
which resulted on trial In a verdict for the plaintifC, and judgment thereon 
after motion for new trial made and overruled. 

No exception appeared to hâve been taken during the trial to evidetiCe or 
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Instructtoiis, nor was ttiere any demurrer to eTldence, or équivalent motion. 
Some days after Jndgment was entered, défendant renewed its motion to set 
the verdict aside and grant a new trial, assigning as grounds that the verdict 
Tvas c6ntrary to the law and tiie évidence, and that the court gave certain 
Instructions, Whlch were set forth. The motion was denled, and exception 
taken, and preserved by bill of exceptions. The case came before this court 
on motion to dlsmlss the writ of error, or afflrm the judgment 

Edward S. Brown, for tlie motion, 
T. J. Kirkpatrick, opposed. 

Before FULLEE, Circuit Justice, GOFF, Circuit Judge, and 
SEYMOUE, District Judge. 

FULLER, Circuit Justice, (after stating the facts.) The judg- 
ment is aflarmed, on the authority of Railroad Co. v. Horst, 93 U. 
S. 291, 301; Beagan v. Aiken, 138 U. S. 109, 11 Sup. Ct. Rep. 283; 
Express Co. v. Malin, 132 U. S. 531, 10 Sup. Ct. Rep. 166; Fish- 
burn T. Railway Co., 137 U. S. 60, 11 Sup. Ct. Rep. 8; Improvement 
Ca V. Frari, 58 Fed. Rep. 171; and other cases. 



DUN et al. v. CITY NAT. BANK OP BIRMINGHAM. 
(Carcuit Court of Appeals, Second Circuit. October 17, 1893.) 

No. 85. 

1. Principal and Agent — Fbaudulent Représentations op Subagbnt — 

Mercantile Agbncies. 

: A mercantile agency which contracts with its subscribers to communi- 
cate, on request, information as to the financial responslbility of mer- 
chants and manufacturers throughout the United States and Canada, ex- 
pressly stipulatmg that the information is to be obtained mainly by sub- 
agents of Its subscribers, whose names are not to be disclosed, and that the 
"actual veilty or correotness of the said information is in no manner guar- 
antied," is not liable for loss occasloned to a subscrlber by the willful and 
fraudulent act of a subagent in furnishing f aise information, 51 Fed. Rep. 
160, reversed. 

2. Same. 

Under such circumstances, the rule that, where one of two innocent per- 
sons must sufCer by the wrongfnl act of a thlrd person, the principal who 
has placed the agent in the position of trust shoidd suffer, rather than 
the stranger, has no application. 

Error from the Circuit Court of the United States for the South- 
ern District of New York. 

At Law. Action by the City National Bank of Birmingham, 
Àla., against Robert G. Dun, Erastus Wiman, Arthur J. King, and 
Robert Dun Douglass. Verdict and judgment for plaintifif, and 
new trial denled. See 51 Fed. Rep, 160. Défendants bring error. 
Reversed. 

W. W. McFarland and Douglass & Minton, for plaintiffs in error. 
Lorenzo Semple and Roger Poster, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 



DUN V. CITY NAT. BANK. 175 

TOWÎTSEND, District Judge. The défendants are partners, do- 
ing business as a mercantile agency, under tlie firm name of E. Gr. 
Dun & Go. Tiie plaintiff is a national bank, located at Birmingham, 
Ala. In April, 1889, the plaintiff became a subscriber to said 
agency, under a written agreement, the material portions of which 
areasfoUows: 

"Terms of Subscrlption to the Mercantile Agency. 
"Mémorandum of the agreement between E. G. Dun & Co., proprietors of the 
mercantile agency, on the one part, and the undersigned, subscribers to 
the said agency, on the other part, viz.: 

"The said proprietors are to communlcate to us, on request, for our use in 
our business, as an aid to us in determining the propriety of giving crédit, 
such infoimation as they may poesess cooeeroing the mercantile standing and 
crédit of merchants, traders, manufacttirers, etc., throughout the United 
States and In the dominion of Canada. It is agreed that such information 
has matnly been, and shall mainly be, obtalned and commimicated by serv- 
ants, derks, attorneys, and employés, appolnted as our subagents. In our be- 
hatf, by the said R. G. Dun & Co. The said information to be communicated 
by the said K. G. Dun & Co. in accordance with the foUowing rules and stipu- 
lations, wlth which we, subscribers to the agency as af oresaid, agrée to com- 
ply faithfully, to wit: (1) AU verbal, written, or printed information com- 
municated to us, or to such confldential derk as may be authorized by us to 
recejve the same, and ail use of the Référence Book, hereinafter named, and 
the notification sheet of corrections of said book, shall be sttiotly confldential, 
and sball never, ucnder any àrcumstances, be communicated to the persons 
reported, but shall be excluslvely confined to the business of our establish- 
ment. (2) The said R. G. Dun & Co. shall not be responsible for any loss 
caused by the neglect of any of the said servants, attorneys, clerks, and em- 
ployés in procuring, coUeotlng, and communicating the said Information; and 
the actual verlty or correctness of the said Information is in no manner guar- 
antied by the <mld R. G. Dun & Co. The action of said agency being of 
necessity almost entirely confldential In ail its departments and détails, the 
said R. G. Dun & Co. shaU never, under any circumstances, be required by the 
subscriber to dlsdose the name of any such servant, clerk, attorney, "or em- 
ployé, or any faet ,whatever conceming him or her, or coneerning the means 
or sources by or from which any Information so possessed or communicated 
was obtalned. (3) The said R. G. Dun & Co. are hereby requested to place 
in our keeping, for our exclusive use, a printed copy of a Référence Book, 
containing ratings or markings of estimated cM-pital and relative crédit stand- 
ing of such business men, as aforesald, prepared by them or the servants, 
clerks, attorneys, and employés aforesald, together with notification sheet 
of corrections. We further agrée that upon the delivery to us of any subsé- 
quent edlllon of the Référence Book, the one now plaeed in oiu" hands 
shall be surrendered to them, and also that upon the termination of our rela- 
tions as subscribers the copy then remaining in our hands shall be glven up 
to the said R. G. Dun & Co., it being clearly understood and agreed upon that 
the tltle to said Référence Book Is vested and remains lu said R. G. Dun & 
Co." 

Plaintiff paid $75 in advance for services to be rendered under 
said agreement tiU July 1, 1890. Shortly after the making of said 
agreement, one Rollins, a customer of the plaintiff, applied to it 
to discount certain drafts drawn by him, and accepted by W. A. 
Kitts, of Oswego, N. Y. Before discounting the drafts, the plaintiff 
presented an inquiry slip at défendants' agency, at said Birming- 
ham, asking, as a subscriber, for such information as défendants 
had respecting the standing and responsibility of said Kitta. The in- 
quiry was sent from Birmingham to the office of défendants in 
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New Tork" city, and thence to one Biirchard, their agent at Oswego, 
N. Y. Burchard and Kitts were connected in business, and Burch- 
ard, in order, apparently, to promote his own interests, sent false 
reports as to the standing and responsibility of Kitts to the défend- 
ants. Thèse reports were pasted on printed forms, and delivered 
by défendants to the plainttff. Said printed forms were as follows: 

"Tho Mercantile Agency of R. G. Dim & Co., Dun, Wiman & Oo., and E. 

Russell & Co. 

"T.'ie Information giyen on this sheet is an answer to an inquiry made by a 
subscriber to the mercantile agency, who aslis for the same as an aid to dé- 
termine the propriety of 'givlng crédit The information is commmùcated 
•ander the conditions of an agreement sighed by the said subscriber, which 
expressly stipulâtes that the said information Is obtained by the servants, 
derks, attorneys, and employés of the said subscriber, and on hls behalf. 
The said agreement also expressly stipulâtes that the said mercantile agency 
shall net be responsible for any loss caused by the neglect of any of the said 
subscrlber's servants, derks, attorneys, and employés in procuring, coUecting, 
and communicating the said information; and the actual verity of the 
said Infprmaitlon is in no manner guarantied. The agreement further pro- 
vides that the information thus communlcated shall be strietly confidentlal, 
shall never be communicated to the persons to whom it refers, and that ail 
Inquirles made shaU be conflned to the legitimate bushiesa of the subscrlb- 
er's establishment" 

The plaintiff, relying on said reports, discounted the acceptances 
of said Kitts to the amount of |5,2G4.46, which hare never been 
paid, and are of no value. The plaintiff thereupon brought an 
action at law for damages by reason of said false and fraudulent 
représentations, and the jury rendered a verdict in favor of the 
plaintiff. The défendants moved for a new trial, which motion 
was denied, and the case cornes before this court upon a bill of 
exceptions. 

The- défendants' counsel, at the close of the testimomy, moved 
the court to direct a verdict in favor of the défendants, which motion 
was denied. Among other requests, they requested the court to 
charge the jury as follows : 

"If Burchard knew the reports to be false in any respect, and, so knowing 
them to be false, made them to tlie défendants, to advance, promote, or cairy 
eut some private end of hls own in connection witli his agency and the du- 
tles thereof, then the défendants are not liable for hls false reports, and are 
not liable to the plaintiff by reason thereof." 

The court refused so to charge, but charged the jury as follows: 

"The contract between the plaintiff and défendants in regard to the recip- 
rocal obligations of the two parties to a certain extent has been placed in 
évidence. It is stated in the contract that tlie information is to be mainly 
obtained by the servants, clerks, and employés appointed by the défendants, 
and characterized in the contract as appointed by the R. G. Dun & Co., as the 
Bubagents of the plaintiff. For any loss occasloned by the neglect of thèse 
employés in seeklng and obtalhing accurate information Dtm & Co. are 
not responsible. For losses occasloned by the Indolence or carelessness of 
the employé, which causes the information to be maccuiate, Dun & Co. are 
not liable. Nelther do they guaranty the actual truth or correctness of the 
Information. But, notwlthstanding that thèse employés are the subagents of 
the persons wlio seek the Information, they are also employed by, and are 
paid by, and are legally, as weU as in popular language, the agents of Dun & 
Co. For losses .occasloned by the willful fràud, and not by the mère care- 
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lessness or ignorance of the agents In communicating Information knoTiTi by 
them to be untnie, and with Intent to mislead tlie inquirer, the défendants 
are Uable if tlie plaintifEs, havlng placed reliance upon tlie fraudulent mis- 
représentations, gave crédit in conséquence of such fraud, and were lui'ed 
thereby to tlieir pecuniary loss and damage. 

"In tliis case tlie business of the firm of R. G. Dun & Co. was to furnish in- 
formation to subscribers who had employed them for that purpose for a 
pecuniary considération. If, in the discharge of the duties of an employé, 
and in imdertaJjing to fumish information in reply to an inquirer, and 
acting in the business of the agency, Mr. Burchard Imowingly gave false 
information with intent to deceive the Inquirer, the défendant is liable, al- 
though Burchard's prlvate Inducement to commit the fraud veas désire to 
help Kitts. 

"The questions of fact in any contested case become at least three in 
number: 

"(1) Were the statements untrue at the time they were made? 

"(2) Were they known by the agent to be untrue at the time, and did he 
then act fraudulently, with Intent to mislead the Inquirer, for that he knew 
that the information was sought for the purpose of aiding the inquirer to 
détermine the proprlety of giving crédit to the person Inqulred about, is 
palpable? and 

"(3) Did the plaintifif, relying upon the tmth of the information, give crédit 
upon tho faitlh of the untrue représentations and thereby Incur a loss?" 

The briefs and arguments of counsel on the appeal were largely 
devoted to a discussion of the liability of an innocent principa,! for 
the frauds and deceit of hls agent, causing damage to a thîrd party. 
That the décisions are not altogether harmonious must be conceded, 
but the apparent conflict is one not as to the principle, but as to its 
application. As is said by the leamed judge who heard the cause 
in the court below, "the cases tumed upon the question whether 
the alleged agent was, under the cireumstances in each case, acting 
within the scope of his authority." And the law laid down in said 
cases seems generally to be, as is stated by him in his opinion, deny- 
ing the motion for a new trial, "that the principal is liable when- 
ever his agent, who is at the time acting within the scope of his 
authority, and for the principal, makes a fraudulent misrepresenta- 
tion which influences and is acted upon by the plaîntiiï to his in- 
jury." Most of the décisions relied on by counsel for plaintiffs were 
rendered in cases where an agent was intrusted by his principal 
to effect a sale, and where ît appeared that the principal had rati- 
fled the act of the agent by haying accepted and retained the beneflt 
derived from the fraudulent représentations of the agent, acting for 
the principal. In the other cases, notably that of Eailroad Co. v. 
Schuyler, 34 N. Y. 30, the deceit was practiced by an offlcer of a 
corporation. But, as is said by Mr. Justice Miller in PoUard v. 
Vin ton, 105 U. S. 12, referring to the Schuyler Case: 

"Whatever may be the true rule which eliaracterizes actions of offlcers of 
a corporation who are placed in control as the governing force of the corpo- 
ration, which actions are at once a fraud on the corporation and the parties 
with whom they deal, and how far courts may yet décide to hold the corpo- ; 
rations liable for such exercise of power by thelr ofiicers, they can hâve no 
controlling influence over cases like the présent. In the one before us It is 
a question of pure agency, and dépends solely on the power confided to the 
agent. In the other case the officer is the corporation for many purposes. 
Certainly a corporation can be chargea with no intelligent action, or with 
entertainlng any purpose, or committing any fraud, except aa thls inteUi- 

v.58F.no.l— 12 
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gence, thla purpose, tlils fraud, Is eviaenced by the actions of Its offlcers. 
And wMe It mày be conceded that for many purposes they are agents, and 
are to b« treated as the agents of the corporation or of tîie corporators, It 
Is also true that for some purposes they are the corporation, and thelr aets 
as such offlcers are its acts. We do not think that case présents a rule for 
thls case." 

A careful examination of tlie agreement between the parties and 
of their respective righta and obligations thereunder, shows that 
Burchard, the agent of plaintiff and of défendants, did not stand 
in the same relation to the parties as the agents in the cases re- 
ferred to. There was no contract between plaintiff and défendants 
for a sale of commercial paper. This is not a case of deceît in a 
sale, where an agent, within the scope of his authority, and acting 
for his principal, has made false statements, or suppressed the 
truth, to effect the contract of sale. The agreement in the case 
at bar was purely and simply an agreement by défendants to trans- 
mit information to snbscribers who might wîsh to contract with 
outside parties. The défendants, as proprietors of the mercantile 
agency, agrée to communicate such information as they may possess, 
as an aid to the snbscribers in determining the propriety of giving 
crédit, such information to be mainly obtained and communicated 
by subagents. Défendants are not to be responsible for loss by 
négligence of such subagents, "and the actual verity or correctness 
of the said information îs in no manner guarantied." 

A considération of the objects which the parties respectively had 
in view in connection with the provisions of the agreement seems 
to show that it could not hâve been intended that Dun & Oo. should 
be responsible in a case like the présent They were expressly 
exempted from any obligation to disclose the sources of informa- 
tion. It was not intended that they should themselves obtain in- 
formation, but it was agreed that they should transmit to the in- 
quirer information, necessarily obtained, mainly by subagents, 
concerning which they had no knowledge, and over the obtaining 
of which they had no control. They were engaged in the prépara- 
tion of a référence book containing ratings of estimated capital 
and relative crédit standing of business men throughout the United 
States and Canada. While the subagents appointed by Dun & 
Oo. were their agents in the préparation of said book, and the gên- 
erai business of the agency, they were, by the express terms of the 
agreement, subagents, appointed on behalf of the subscribers, to 
obtain and communicate information in response to their requests. 
In this case the défendants were the agents of the plaintiff to 
transmit such information as they might receive. Their failure 
to transmit the information would hâve been a violation of their 
agreement. They did transmit it, together with a notice that they 
i did not in any manner guaïanty its truth. So far as thèse defend- 
j ants are concerned, they completely fulfiUed the terms of their 
contract with the plaintiff. They did nothing more nor less. The 
deceit and fraud were committed by the subagent. It is not 
claimed that there was any négligence either in his sélection or 
in the transmission of the information by the défendants. The 
false information was not obtained for Dun & Co. to aid them in 
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a contract to sell or buy commercial paper, for Dun & Co. were not 
a party to any such contract, but was furnished by the subagent 
for the purpose of having it transmitted to the plaintiff, Ma real 
principal, through the défendants, who acted as intermediary 
agents, in order that, by the fraud of said subagent, Kitts, one 
of the parties to the contract of the sale of the paper, might be 
assisted, and the other party, this plaintiff, might be defrauded. 
To accomplish this purpose the subagent perpetrated a fraud upon 
the plaintiff and the défendants. Burchard was not employed as 
the agent of either party in référence to the contract of sale which 
he caused to be effected by his deceit. He was only an agent 
under the agreement of subscription to furnish information. 

The vital distinction upon which the question turns is to be 
found in the fact that neithe;* the défendants nor Burchard were 
parties to the contract in which the alleged fraud was committed. 
That contract was between one Rollins, a customer of the plain- 
tiff, and the plaintiff, for a sale of his commercial paper to the 
plaintiff. Burchard did not know to whom the information was 
to be fumished. Neither he nor the défendants knew the term» 
of the proposed contract, or the parties to it, or even that such con- 
tract was to be made. They had no means of knowing the amount 
iuTolved in the proposed transaction between Rollins and the plain- 
tiff, and no opportunity to protect themselves from liability for 
false information. No case has been cited where a Etranger to 
a contract has, under such circumstances, been held liable for 
damages for fraud. The reason, apart from the exemption pro- 
vided for by the subscription agreement, would seem to be that, 
as the défendants had no knowledge, and no notice, of the char- 
acter of the transaction, and were not parties or privies thereto, 
they could not be expected to assume any liability, except for nég- 
ligence or fraud, provided they transmitted such information as 
they possessed, in accordance with the terms of the contract. 

But plaintiff's counsel claim that défendants are estopped to 
make thèse claims, because, although they were innocent, yet 
the plaintiff has acted on the faith of thèse représentations, to its 
préjudice. They seek to apply to this case the principle that, 
where one of two innocent persons must suffer for the wrongful 
act of a third person, the principal who has placed the agent in 
the position of trust should suffer, rather than the stranger. But 
hère the plaintiff was no stranger. The subagent was his agent 
as well as the agent of the défendants. He was the subscriber 
to an agreement which from its character implied, and in its 
terms expressed, that the défendants could not and did not insure 
in any manner the verity of information to be furnished. By the 
use of the terms "the actual verity," etc., "is in no manner guar- 
antied," they provide for exemption from liability for untruthful 
information from whatever cause, whether received through the 
fraud of an outsider or of the subagent. The irrésistible infer- 
ence to be drawn from the agreement seems to be that the accu- 
racy of the information is to be at the risk of the subscriber. 

In Friedlander v. RaïLroad Co., 130 U. S. 425, 9 Sup. Ct. Rep. 
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670, where an innocent purchaser of a bill of lading, fraudulently 
issued by one Easton, the station agent of the défendant, sought 
to hold it lîable thereon, Mr. Chief Justice Fuller, referring to the 
principle above stated, says: 

"Easton, disregarding the object for which he was employed, and not In- 
tendlng by hls aot to exécute it, but whoUy for a purpoee of bis own and of 
Lahnstein, became particeps crimlnis witb the latter In the commission of 
the fraud upon Friedlander & Oo., and it would be going too far to hold the 
Company, under sudh eircumstances, estopped from denying that It had 
dothed this agent with apparent authority to do an act bo utterly ontslde 
the sCope of hls employment and of Its own business. The défendant cannot 
be held on contraet as a eommon carrier, in the absence of goods, shlpment, 
and shipper; nor is the action maintainable on the ground of tort 'The 
gênerai rule,' eald Willes, J., in Barwick v. Bank, L. R. 2 Bxch. 259, 265, 
'is that the master is ans'werable for every such wrong «f the servant or agent 
as is commltted in the course of the service and for the master's benefit, 
though no express command or privity of the master be proved.' See, also, 
limpus V. Omnibus Co., 1 Hurl. & C. 526. The fraud was in respect to a 
matter within the scope of Easton's employment or outside of it. It was 
not within it, for bills of ladlng could only be issued for merdiandise deliv- 
ered; and, belng wlthout it, the company, whlch derlved and oould dérive no 
benefit from the imauthorlzed and frandulent act, cannot be made responsl- 
ble. Brltlsh Mut Banking Co. v. Oharnwood Forest Ry. Oo., 18 Q. B. 
Div. 714." 

In this latter case Lord Esher, master of the roUs, says: 

"But, althoiigh what the secretary stated related to matters In whlch he 
was authorized to glve answers, he did not make the statements for the 
défendants, but for hlmself. He had a friend whom he desired to assist, 
and could assist by maklng tJie false statements, and, as he made them in 
his own interest, or to assist hls friend, he was not acting for the défendants. 
The rule bas often been expressed in the terms that to bind the principal 
the agent must be acting 'for the benefit' of the principal. This, in my opin- 
ion, is équivalent to saying that he must be acting 'for' the principal; since, 
If there is authority to do the act, it does not matter if the principal is bene- 
fited by it, I linow of no case where the employer has been held llable when 
hls servant has made statements, not for his employer, but In hls own Inter- 
est" 

See, also, PoUard v. Vinton, supra, 

There is another aspect of the case which leads to the same con- 
clusion. It appears from the agreement that the services demand- 
ed by the principal — ^the obtaining of information — cannot be 
rendered by the agent, but must be mainly rendered by subagenta. 
In such cases the agent will not be liable for the négligence or mis- 
conduct of his subagent, provided there was no négligence in his 
sélection. 1 Amer. & Eng. Enc. Law, 394, and cases cited; Story, 
Ag. 224. The rule is stated by Judge Dewey in Warren Bank v. 
Suffolk Bank, 10 Cush. 585, as foUows: 

"Where the nature of the business in whlch an agent Is engaged requlres 
for its proper and reasonable exécution the employment of a subagent, the 
principal agent is not responsible for the defaults of the subagent, provided 
a proper subagent was selected. This latter nde was sanetioned and applied 
by this conrt in Fabens v. Bank, 23 Plck. 332; Dorchester Bank v. New 
England Bank, 1 Cush. 177." 

When the business intrusted to an agent is to be performed at a 
distance, or requires or justifies the délégation of an agent's au- 
thority to a subagent who is not his own servant, the original agent 
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is not liable for the errors or misconduct of the subagent if he bas 
used due care in bis sélection. Darling v. Stanwood, 14 Allen, 
507; Dorcbester Bank v. New England Bank, supra; Barnard v. 
Coffln, 141 Mass. 37, 6 N. E. Eep. 364. 

In tbe case at bar the inquiry in Birmingham, Ala., for informa- 
tion as to the standing of a person in Oswego, N. Y., necessarily re- 
quired the employment of a subagent in the latter place. The 
plaintiff, under its subscription agreement, authorized the em- 
ployment of a subagent to obtain such information. In coUecting 
spécial information the subagent was acting in conséquence of the 
spécial request of the plaintiff, and he was the agent of the plain- 
tiff, selected by the défendants in accordanee with a rule flxed 
by the subscription agreement. The défendants did not undertake 
to do this part of the business; they declined to do it, but agreed 
that they would transmit the information so obtained to the plain- 
tiff. 

For thèse reasons we think the court erred in that portion of his 
charge to the jury in which he stated that "for losses occasioned 
by the willful fraud and not by the mère carelessness or ignorance 
of the agents in communicating information known by them to be 
untrue, and with intent to mislead the inquirer, the défendants 
are liable, if the plaintiffs, having placed reliance upon the fraud- 
ulent misrepresentations, gave crédit in conséquence of such fraud, 
and were lured thereby to their pecuniary loss and damage." 

The judgment is reversed. 



WESLBY V. CLOW et al. 

(Circuit Court, D. Illinois. Maroh 3, 1893.) 

Patents pok Inventions— Noveltt — Cément Washtubs. 

Letters patent No. 327,209, issued September 29, 1885, to Oarl Wesley, 
for washtubs and sinks made with métal strips at the upper edges, hav- 
ing flanges imbedded in the cernent, are void for want of novelty. 

In Equity. Suit by Cari Wesley against James B. Clow and 
others to restrain alleged infringement of a patent. Decree for 
défendants. 

Dyrenforth & Dyrenforth, for complainant. 
Coburn & Thacher, for défendants. 

WOODS, Circuit Judge. Suit to enjoin infringement of the sec- 
ond claim of letters patent No. 327,209 issued September 29, 1885, 
to the complainant. The following is the claim: 

"(2) As a new article of manufacture, a washtub, sink, and other articles, 
made substantially as herein described, the upper edges of the vessel of 
métal strips, F, having flanges imt>edded In the outer and inner surfaces of 
the cernent or cément compound, as and for the purposes set forth." 

The proof shows that, before the issue of this patent, tubs and 
other articles had been made of marble, slate, and soapstone, with 
métal edges fastened on with screws or nails, and cément tubs 
had been made with wooden protection upon their edges. The 
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mechanical différence between the métal edges of the complainant'a 
tub, and tbose of the older tubs of marble or slate, is that the 
former, Ixing imbedded in the cernent, adhère without other fas- 
tenings; this imbedding being effected in the process of casting or 
molding the tubs. There was, it is plain, no invention in the con- 
ception or design of a métal edge for a tub or other vessel made 
of cément. The claim is not for a process, but simply for an 
article of manufacture; but, if it were possible to include in it 
the process of manufacture, it would stUl be without novelty. 
Patenta No. 114,946 (James J. Johnston) and No. 180,794 (F. Schaf- 
fer) show articles of manufacture (artiflcial stones and building 
blocks) made of cément or cernent compounds, with métal casings 
or facingg attached or imbedded in the same manner. The pat- 
ent in suit must therefore be deemed void for want of novelty. 
Decree accordingly. 



NORTHWBSTEEN STOVB RBPAIR CO. et al. v. LEE et aL 

(CarcBlt Court oi Appeals, Seventh Circuit October 2, 1893.) 

No. 57. 

Patents for Inventions— PATENTABiiiiTT—HEATiNo Stovks. 

Letters patent No. 289,802, Issued December 11, 1883, to Pbilo D. Beck- 
■wlth, for an Improvement In heatlng stoves, oonsisting of a flarlng ring 
east In two sections whldi fit Into the top of the flre pot In which the coal 
basket, cast intégral, is suspended, the ring having legs whlch rest on 
an annular flange at the base of the flre pot, and having holes in Its 
periphery into whldi ptntles cast on the under side of the coal basket 
pass, so as to hold the ring together, are void for want of invention. 50 
Fed. Eep. 202, reversed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Bill by Fred E. Lee and William G. Howard against the North- 
western Stove Eepair Company and others to restrain alleged in- 
fringement of a patent Decree for complainants. 50 Fed. Eep. 
202. Défendants appeal. Beversed. 

Statement by WOODS, Circuit Judge: 

The appellees, as executors of the will of Philo D. Beckwlth, sued the ap- 
pellants for Infrlngement of letters patent No. 289,802, dated December 11, 
1883, and for an accountlng. The speciâcation, claims, and drawlngs of the 
patent are as foUows: 

"Be it known that I, Philo D. Beckwith, of Dowagiac, in the county of 
Cass, and state of Michigan, hâve Invented a new and useful improvement 
in heatlng stovés, relating to the 'Round-Oak Stove,' and ail heating stoves 
of this class; and I do hereby déclare that the following is a fvai, clear, 
and exact description thereof, référence being had to the accompanying 
drawings, making a part of this spécification. The stove herein represented 
is one on whlch I hâve obtained several letters patent, and was deslgned 
for burning wood. My présent invention consists in the arrangement of a 
basket, a shaklng grate, and the means employed for supportlng the parts 
withln the fire pot of the stove; also, in the construction of the parts that 
enables me to use a coal basket cast intégral,— one that may be readily In- 
serted or taken ont through the ordinary stove door,— as set forth in the fol- 
lowing spécification. This invention is deslgned as an improvement upon 
my letters patent dated April 28, 1874, No. 150,277, and is designed for 
burning hard and soft coaL ♦ » ♦ 
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"Figure 1 Is a sectlonal view of the stove containing my présent inven- 
tion. Fig. 2 la a top perspective view of my invention vnthin tlie fire pot 
of tbe same. Flg. 3 is an enlarged perspective of tlie coal basket, sliowing 
flange, B', having pintles, f, projecting therefrom. Fig. 4 Is a top plan 
vlev? of tire sectional supporting ring, C, C, having supporting legs, d, d, d, 
attached thereto. Fig. 5 is an elevated plan of the same, showing the man- 
ner of attachlng the legs. Flg. 6 Is a detached end portion of the ring, C, 
showing the supporting ann, v, as will be hereinafter set forth. In the 
drawings, Fig. 1, D représenta the sheet-iron body of the stove, E, the fire 
pot, P', the base of the stove suppprted by the legs, t, t, and F, the magazine, 
ail of which are old. The flre pot, E, is corrugated, as shown in Figs. 1 and 
2. I place withln the fire pot the sectlonal ring, C, C', the periphery of 
whlch is made fluted, thus fittlng to the form of the flre pot, as shown In 
Figs. 1 and 2. The ring lies just within the top of the fire pot, and has a 
sloping upper side extending Inward, being provided with an annular rabbet, 
r. (See Figs. 1, 4, and 6.) The depth of the rabbet is equal to the thickness 
of the flange, B', of the basket. The ring has a séries of vertical holes, h, 
through It Opposite the holes the upper surface of the ring la rabbeted, 
for the purpose hereinafter deScribed. The part, C, of the ring is provided 
at its free ends with projecting arms, v. (See Figs. 4, 5, and 6.) Thèse 
arms are cast upon the under side of the ring or part, C, corresponding in 
form to the under side of said ring. On the under side of the part, 0, are 
two lugs, a', and one on the part, C Thèse lugs meet and support the 
upper end of the legs, d, d, d, as shown in Fig. 5. Thèse legs are attached 
to the ring, as Bbown at x, and are provided at the lower end with shoulders, 
a^ (See Figs. 1 and 5.) Thèse shoulders rest upon the annular flanges, r', of 
the fire pot. (See Flg. 1.) On the Inner or facmg side of the legs at the 
bottom I provide horizontal supports. S, (see Figs. 1 and 5,) for the pur- 
pose hereinafter mentloned. Fig. 3 represents the basket. This retains the 
combustible matter, and Is provided at the top with an obliquely-flaring 
flange, having convexed projections or ears, e', and pendant from the under 
side thereof Is a séries of pintles, f. In the drawings, Figs. 1 and 2, a rep- 
resents the bottom or reciprocating grate, and is provided with a conical 
center, r", having radial openings from the base of the cône outward. * • * 
The grate, a, is supported below the basket, and hes upon the horizontal 
supports. S, of the legs, d, d, d. (See Figs. . 1 and 5.) It will also be ob- 
served that the bearings. S, hâve vertical siioulders, which meet the edge 
of the grate, a, (see Fig. 1,) thus preventing the grate from working away 
from the center when shaken. I provide the flange of the basket with ears, 
e', to enable placing the pintles, f, at a proper distance from the side of 
the basket, which also allows me to place the séries of holes, h, in the ring 
at mldway of its width, so that when the basket Is suspended within the 
ring, as shown in Figs. 1 and 2, the pintles, f, will pass through the holes, h, 
back of and free from the lower vertical flange, h', of the ring, C, 0'. (See 
Figs. 1 and 5.) As the pintles enter the holes, the ears, e', fiU the concave 
rabbeted' portion of the ring, whilè the flange, B', enters the annular rabbet, 
r, of the ring, as shown in Fig. 1, thùs bringing the surface of the flange of 
the basket and that of the ring on a line with each other, forming an up- 
wardly-flaring flange from the mouth of the basket to the walls of the fire 
pot, E. In order that the air entering at the base of the stove shall be 
driven through the basket of combustible matter, the circle of the stove at 
the top of the flre pot must be closed, ail of which is accomplished by this 
arrangement, also allowing a free circulation of heated air between the fire 
pot and the basket, as shown in Fig. 1. It is obvious that the basket with 
pintles and sectional ring, when united in the manner set -forth, are flrmly 
interlocked. It being necessary to construct the parts so that they may be 
readlly put Into or taken out at the common stove door, the basket is made 
smaU enough to pass through the door, but the distance across the door, 
as indlcated by dotted Unes, 1, 1, of Fig. 2, being less than across the fire pot 
at the top, I make the flaring ring, 0, C, In two parts, in order to pass 
them through the dOor. It will also be observed that when the parts are 
In position, as shown in Fig. 1, tlie legs, d, d, d, support them, also the weight 
of combustible matter, «sxâ that the legs form a support for the grate, a, iu the 
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inanner set forth. When using the stove for burning soft coal or wood, the 
magazine, F, may be taken ont through the top of the stove, when the 
usual door feed may be used. 

"Having thus fully described my présent invention, what I claim as new, 
and désire to secure by letters patent, Is: 

"(1) The sectional flaring ring, fittlng wlthln the top of the fire pot of the 
herein-descrlbed stove, belng adapted to enclrcle and support the basket, 
cast Intégral, as and for the purposes set forth. (2) In a heating stove, the 
combination of the sectional ring having leg supports attached thereto, being 
adapted to fit within the fire pot of the stove; said leg supports resting upon 
the horizontal flange of the fire pot, substantially as set forth. (3) The 
coal basket, cast intégral, having a flaring flange with a séries of pintles pro- 
jeetlng downward from sald flange, for the purposes specified. (4) The com- 
bination of the sectional ring with leg supports attached thereto, said sup- 
ports resting upon the flange of the fire pot, being also provided with hori- 
zontal supports for receiving and retaining the reclprocating grate, substan- 
tially as set forth." 

The respondents, besldes denying Infringement, hâve Interposed spe<dal 
answers, among others to the effect that the patent, both upon its face and 
in view of the prior art, including numerous patents on stoves, lacks patent- 
able novelty. 

For opinion of the court below, see 50 Fed. Rep. 202. 

0. C. LintUicTun and Chas. K. Offield, (Offield, Towle & LintMcnm, 
on the brief,) for appellants. 

W. Gr. Howard and G. S. Payson, (Howard & Eoos and Banning & 
Banning & Payson, on the brief,) for âppellees. 

Before WOODS and JENKINS, Circuit Judges, and BAKEE,- Dis- 
trict Jndge. 

WOODS, Circuit Judge, (after making the foregoing statement.) 
"My présent Invention," says the patentée, "consists in the arrange- 
ment of a basket, a shaking grate, and the means applied for support- 
ing the parts within the fire pot of the stove; also, in the construc- 
tion of the pari;s that enable me to use a coal basket cast intégral, 
one that may be readily inserted or taken ont through the stove 
door." But it will be observed that no one of the claims is so 
worded as to cover the arrangement of parts specifled, and if inven- 
tion exista, within the claims, it must be found either in the partic- 
ular construction of parts described, or in such combinations of 
parts as are defined and claimed. There is a notable lack of clear- 
ness in the wording of the claims of the patent, but it is unnecessary 
to enter upon the disputes which hâve arisen conceming their mean- 
ing, because, upon any construction which bas been suggested, they 
are wanting in invention. 

If, as the appellants contend, they are ail to be read as including 
the stove, there has been no infringement. Excluding the stove, 
the éléments mentioned în the Ist, 2d, and 4th claims are only two 
— the sectional flaring ring and the legs which support it; ail else 
ta the wording of the claims serving only to show the manner of 
construction and use of those parts, the ring fltting, or being adapted 
to fit, within the flre pot, near the top, so closely as to prevent the 
passage of air between them, and the legs resting upon the flange 
of the fire pot, and provided with horizontal supports for receiving 
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and STipporting the grate. But neither in the constniction ot the 
ring and legs nor in the combination of them is there a mechanical 
conception wMch is not found or suggested in stoves, grates, and 
fumaces, and, indeed, in tables, stands, chaire, stools, and other de- 
vices of long and familiar use. The reciprocating grate, itself old, 
is not embraced in the claims, and it required only common skill to 
provide notches in the legs to receive and support it. So, too, the 
coal basket, which is the subject of the third claim, and is described 
as cast intégral, and having a flaring flange with a séries of pintles 
projecting downward, has no feature of essential novelty either in 
construction or use. It has been urged as important that when in 
place in the stove the parts of the ring are held together by the 
pintles of the flange of the basket projecting through the holes of the 
ring. There is, however, no claim which covers the basket and ring 
so made and combined, -and there would be no invention in it if 
there were. Considering the manner in which the ring is fltted into 
the flre pot, the necessity for providing spécial means for holding the 
parts together is not apparent, and, if there were such necessity, it 
was a matter of small intelligence and skill to meet it, either as it 
was done, by using pintles and holes, or other form of dovetailng be- 
tween the flange and ring, or by some form of fastening between tht> 
pièces of the ring when in place, for which purpose the pintle and 
hole, links, clasps, hinges, ot oUier devices might hâve been used. 

It foUows that the deeree below should be set aside, and the bill 
dismissed for want of equity; and it is so ordered. 



WESTBKN ELEOTEIO CO. v. SPERRY ELECTRIC CO. et al, 

(Circuit Court of Appeals, Seventh Circuit October 2, 1893.) 

No. 104. 

Patents for Intentions— Abandonment oï' Application — Plkading. 

Where, In granting a patent several years after the flling of the applica- 
tion, the patent oiflce decided that there had been no such delay in the 
proseeution of claim as to forfeit the application, the question of abandon- 
ment of. the application will not be considered by the court in an action 
for Infrlngement, where the answer does not specificaUy aver that ihe 
application was abandoned, but merely dénies having any information or 
belief whether the patent was duly issued. 

Samb— Abandonnent of Invention— Evidence. 

The fact that an inventer, after making a successful expérimental 
machine, puts it away, and pays no further attention to it for more than 
two years, and then applies for a patent, does not show an abandonment 
of the invention, where the machine is not in the mean time manufac- 
tured for sale, and the application for patent Is duly prosecuted. 

Samb— Application por Patent— Change op SPEcrpTCATioN. 

An Inventor has a right to change hls spécification, so long as he Aoea 
not change the structure of hls devlce or Invention, even though he malies 
the change with référence to another patent which has been applied for 
and issued wbUe bis application was pendlng. 
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4 Samb—Ikfbiiîgement— Electric Ahc Lamps. 

Letters patent No. 420,109, îssued January 28, 1890, to Charles B. Scrib- 
ner, for an improvement in electric arc lamps conslsting of tte corn- 
binatlon, with an electro-magnet In the shunt o£ the arc and Its armature, 
of an electro-magnet in the main circuit aad Its armature, the latter car- 
ried upon a movable support -which Is controUed by the armature of the 
other electro-magnet, is infrlnged by lamps constructed under letters pat- 
ent No. 405,440, Issued June 18, 1889, to Elmer A. Sperry, such lamps 
being the same as those described in the Scrlbner patent except as to 
the relative positions of the two magnets, the horizontal parts being 
changed to vertical and the vertical parts to horizontal. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Bill by the Western Electric Company against the Sperry Electric 
Company and others to enjoin infrlngement of a patent. Défend- 
ants obtained a decreé. Complainant appeals. Reversed. 

Statement by WOODS, Circuit Judge: 

The appellant, as assignée of the inventor, Charles E. Scrlbner, to whom 
had been granted letters patent No. 420,109, brought this suit to enjoin in- 
frlngement and to obtain an accounting. The respondents, not admitting 
that the patent was Issued in due form of law, nor that the complainant was 
the sole and exclusive ovmer thereof, answered that the invention described 
was not new nor useful when the application for the patent was made; and 
that the inventor, Scrlbner, and the complainant "actuaUy abandoned the 
said alleged invention." In respect to Infringement the respondents allège 
"that they hâve not since January 28, 1890," (as charged in the blll,) "or at 
any other time, * * * made, used, or sold any electric lamps embodylng 
the invention described and claimed; * * • that since the 28th of January, 
1890, they bave made certain electric arc lamps in accordance with and 
under and by virtue of the patent to EUner A. Sperry, dated the 18th day 
of Jime, 1889, No. 405,440, and the invention therein described and claimed." 
The court below found and held that the application for the patent had been 
abandoned, before the letters were granted, by reason of the failure of the 
applicant to prosecute the same wlthin two years after action thereon, as 
required by section 4894 of the Revised Statutes, and dismissed the bill for 
want of equity. Counsel for the appellee insists that the record shows aban- 
donment of the invention as well as of the application. 

The facts pertinent to the question of abandonment are as foUows: Scrib- 
ner's application for the patent in suit was filed January 2, 1883. On the 
25th of the same month the patent examiner wrote him, to the efEect that 
the claims were rejected on références cited; and nothing further was done 
until the 26th of December, 1884, when Scrlbner's attomey wrote to the 
commissicner of patents, "Please reconslder last officiai action," etc., to whlch, 
on January 9, 1885, an examiner replied: "Further action wUl be taken in 
this case when the requirements of office rule 67 bave been complled witti. 
No invention bas been pointed out In this case over the références of record, 
and none is belle ved to exist. The last officiai action is repeated." The next 
movement was made July 25, 1885, when the applicant proposed amended 
claims, and from that time there were communications, dated, respectively, 
August 13, 1885, July 6, 9, and 16, October 13, 1886, August 10, 1887, and 
September 15, 1887; the last being to the effect that claims 2 and 3 as they 
then stood, were indefinite in form, and did not clearly distinguish the con- 
struction sought to be covered. To this the applicant made no response nor 
took other step in the matter until August 30, 1889, when he wrote to the 
commissloner in support of his claims, and in conclusion sald: "Applicant's 
attomey, being in doubt whether the action of September 15th, 1887, would 
be considered a final or second rejection, files this request for reconsideratlj)n, 
and asks that action be had thereon Immediately, in order that the appeal 
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may be perfected. If the office holds, however, that the action of September 
15,th, 1887, was a second action, thls paper may be retumed to appllcant's 
attorney, and the appeal filed." ïhe necessary papers and money for the tak- 
Ing of an appeal accompanied the letter. On September 9, 1889, the examiner 
responded to the effect that the action «f September 15, 1887, was of a 
purely formai character. the répétition of whlch would not warrant an ap- 
peal to the examinera in chief, and concluded by saylng: "As the action of 
September 16th, 1887, appears, on reconslderation, to bave been well taken, 
it Is now repeated, but the appeal filed cannot be entertalned for the reasons 
above explained. Appllcant's remedy Is by a pétition to the commissloner, 
as indlcated." On October 1, 1889, the same examiner dedared the applica- 
tion abandoned, because there had not been proper action by the appllcant 
wlthln two years after September 15, 1887. The action of the office on that 
date havlng been upon the form of the case, by the last paragraph of rule 
171, the appllcant was requlred, as the examiner held, to treat the formai 
matter wltûn two years; but Instead of dolng that he had requested a re- 
conslderation, and at the same time flled an appeal to the examlners in. 
chlef, the nile of practice being that acllon upon the merits cannot be had 
until ail formai objections hâve been dlsposed of. On October 29th ensuing 
this décision was overruled by a new examiner, meanVrhlle come Into office, 
who, "in View of the fact that a reconslderation of claims 2 and 3 was re- 
quested wlthln the two-year limlt after the action of Sept 15, '87, (by which 
objection to thelr form was made,) and In view of the fact that such recon- 
slderation was accorded, (as shown by the letter of Sept. 9th, '89, in whlch 
the examiner refuses to act upon tlie merits of the case and file the appeal, 
and repeats the formai objection,)" held that the rullng that the applica- 
tion had been abandoned was not justified, was made through oversight, and 
was therefore wlthdrawn. On December 12, 1889, the appllcant presented 
an amended spécification, and on January 28, 1890, the patent was Issued ti> 
the appellant as the assignée of Scribner. 

' The drawlng whlch accompanied the original application bas not been 
changed, and the spécification remains substantially the same as at flrst, 
except that by the amendment of December 12, 1889, the part In bracliets 
was added. The spécifications, daims and drawlngs of the patent are as 
follows: 

"My invention herein set forth relates to electric arc lamps, in which a 
regulating magnet Is attached rlgidly to the frame of the lamp, and a sus- 
pendlng lifting magnet Is employed, as herelnafter described and daimed. 
In lamps now In common use, Induding those in which the lifting magnet 
Is wound dlfEerentiaUy, one wlnding being a portion of the main drcuit and 
the other a portion of a shunt around the arc, and also including those 
lamps like the Von Hcfner Alteneck, (United States patent No. 243,341, June 
21, 1881,) in whlch the lifting solenoid in the main circuit and the solenoid In 
the shunt of the arc act upon the same carbon rod, the carrent of the main 
circuit acts in Opposition to the carrent of the shunt of the arc. In aU thèse 
lamps the armature of the lifting magnet. In order to compensate or feed, 
moves away from the pôles of sald lifting magnet. This movement of the 
lifting armature away from the pôles of its magnet, which produces tiie feed, 
is caused diiefly by the variations in the strength of the current of the shunt 
of the arc. As the strength of the current in the shunt of the arc increases, 
the armature of the lifting magnet moves away and causes the feed. The 
compensation for the inequalltles of the current is caused chlefly by the vari- 
ations of the strength of the current of the magnet in the main drcuit. In 
my lamp, however, as herein described, the electro-magnet in the shunt of 
the arc does not act in opposition to the electro-magnet In the main circuit. 
The strength of the lifting magnet Is not changed, nor Is the position of the 
armature of the lifting magnet changed relatively to the pôles of sald lifting 
magnet, by variation In the strength of the electro-magnet In the shunt of the 
arc. 

"The accompanying drawlng, whlch is Ulustratlve of my Invention, shows 
a front élévation of an electric arc lamp. 
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"The drcult may be traced from hook, a, by wire, b, through the suspended 
lifting magnet, c, and thence to the carbon rod, d, and thence througb the 
arc, c, and by wlre, f, to hook, g. The regulating magnet, h, is Included in the 
Bhunt of the arc, and attached rigidly to the frame, i, of the lamp, and con- 
trols the regulating medianism of the lamp. The three pièces k, 1, and m, 
pivoted as shown, form a lùnd of pivoted armature lever supporting the lift- 
ing magnet, c, the pôles of which extend toward the lifting armature, n, that 
carries the UBual friction clutch, o. The lifting armature, n, wlth Its sultabla 
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movable supportlng parts, Is carrled up and down with the lifting magnet. It 
should . therefore not extend elther above or below the pôles of the lifting 
magnet. The two ends ot the lifting annature corne, preferably, opposite 
the centers, respectitely, of the two pôles, as shown. The armature, p, of the 
regulating magnet Is moimted upon the pivoted armature lever. The frame 
Is held suspended by means of the adjustable retractiie sprlng, q. Ai-mature, 
n, of the main-circuit magnet is moùnted upon armature levers, n', pivoted to 
the frame of the lamp. The clutch, o, Is suspended directly upon the lower 
one of thèse two pivoted levers upon whleh the armature, n, is mounted. 

"The opération of my lamp, as thus described, is as foUows: As soon aa 
the circuit is closed, the armature, n, is raised by the lifting magnet, and the 
clinch, o, lifts the rod, thus separating the carbons, and establishing the 
arc, as shown. The action of the magnet, h, wiU at the same time draw 
upon its armature against the tension of sprlng, q. The spring, q, must 
therefore be adjusted to sustaln its armature lever and the parts It supports 
after the lifting magnet bas raised the rod. The armature, n, will move 
as the magnet, e, • moves. • It has also a compensatlng motion up and 
down, as the strength of the magnet, c, Increases and diminlshes. As the 
résistance of the arc increases, the regcdating magnet becomes more strongly 
magnetlzed, and the armature, p, is dravra downward, and also pièce, i, 
-which carried the lifting magnet, c. The Ufting armature, n, it la évident, 
vcill descend at the same time, thus compensatlng and feedlng as the ciu:- 
rent varies or the carbons bum away. It will thus be seen that the cur- 
rent in the shunt of the arc acts to change the position of the lifting magnet 
and its armature. This action is in no way opposed to the action of the 
current which is passing through the colis of the lifting magnet Increase 
of the current In the shunt lowers the armature, p, and the lifting magnet, c, 
just the same, without référence to the magnetic force of the lifting magnet; 
[that Is to say, armature, n, is attracted by the maln-drcuit magnet, and 
assumes a deflnite position vrfth relation thereto, which position it holds, 
no matter what changes may take place in the strength of the shunt magnet. 
Armature, n, through the attraction of the main-circuit magnet, Is connected 
through magnetic action with armature lever, k, 1, m, and the movements of 
this armature lever In responding to the changes taking place in the electro- 
magnet tn the shunt of the arc are communicated to armature, n, its lever, 
and to clutch, o. Thus It wIU be seen that clutch, o, Is carried and con- 
troUed by the pivoted armature lever, k, 1, m, and the pivoted armature 
lever upon which sald clutch is supported.] The compensation and feeding 
of my lamp Is thus more délicate than In lamps heretofore known or used. 

"I claim as my invention: (1) In an electric arc lamp, the comblnation, 
with an electro-magnet in the shunt of the arc and its armature of an 
electro-magnet In the main circuit and its armature, sald electro-magnet In 
the main circuit being carried upon a movable support, sald support being 
controUed by the armature of the electro-magnet in the shunt of the arc, 
whereby the position of the main-circuit electro-magnet and its armature 
Is caused to vary in response to the variations in the strength of the current 
pafislng through the electro-magnet in the shunt of the arc. (2) In an elec- 
tric arc lamp, the comblnation, with a clutch suspended upon siiitable 
movable supportlng parts, an armature forming part of said movable sup- 
portlng parts, an electro-magnet in the main circuit with its pôles presented 
to said armature, a regulating mechanism pivoted to the lamp frame, and 
carrying the main magnet, and an electro-magnet in the shunt of the arc 
with its pôles presented to an armature carried by said regulating mechan- 
ism, whereby the position of the carbon-feedlng mechanism is varled as 
the strength of the magnet in the shunt varies Independently of the action 
or electrical condition of the magnet in the main circuit (3) In an electric 
arc lamp, an electro-magnet in the shunt of the arc, a' pivoted armature lever 
responding to the changes in the strength of said shunt magnet, in comblna- 
tion with a magnet In the main ch:cuit, and a pivoted armature lever respond- 
ing to the changes. In strength of sald main-circuit magnet, a carbon rod, 
and clutch for the same, sald clutch being carried and controlled by 
the sald armature levers, whereby the movements of either armature lever 
may be cominunlcated to the clutch to feed and regulate the lamp." 
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In his Bpedflcatîon for patent No. 415,571, Scribner made the following 
statement conceming the application for the patent in suit: 

"In my application, Sériai No. 80,752, flled Jan. 2„ 1883, I hâve deaorlbed 
a lamp. In which the position of the lifting armature relative to the pôle» 
of the lifting magnet remalns unchanged by any action of the shunt magnet, 
a change in the relative positions of sald Ufting armature belng only effected 
by a change in the strength of the main circuit. In this case, however, the 
Ufting magnet Is made movable, and moves with its armature by the action 
of the shunt magnet" 

The spécification of the Sperry patent No. 405,440, after glving a lengthy 
and minute statement of the construction and opération of the devlce, con- 
cludes with the foUowlng comprehensive description: 

"The entire devlce, consisting of the parallel moving frame, supported on 
élastic bars, and contalntng the maln-elrcuit electro-magnet or solenoid and 
carbon-rod clamp, Is deseribed as a carbon-separatlng devlce, slnce Its office 
la to seize and separate the carbons in the first instance. The entire frame 
Is -then bodlly moved by means of the derlved-clrcult electro-magnet or 
Bolenoid for the piurpose of feeding the carbons." 

Of the 18 claims of thls patent, some of which are distingulshable from 
others only by very sllght différences, the first is as follows: 

"(l) In an arc lamp, the combinatlon of a maln-clrcult electro-magnet or 
solenoid with a moving frame, on which it is supported, a carbon-rod clamp- 
ing devlce moved by sald electro-magnet or solenoid, and a shunt magnet 
or solenoid, adapted to move sald frame." 

Chas. A. Brown and Geo. B. Barton, for appellant. 
F. W. Parker, for appellee. 

Before FULLER, Circuit Justice, and WOODS and JENKINS, 
Circuit Judges. 

WOODS, Circuit Judge, (after making the foregoing statement) 
iThere is a material différence between the abandonment of an 
.invention and the abandonment of an application for letters patent 
thereon by failure to comply w'ith section 4894 of the Revised Stat- 
utes. The first gives the invention to the public, and, once done, 
the act is irretrievable; but, besides the power conferred upon the 
commissioner of patents to relieve an applicant from an abandon- 
ment of his application under the statute, an application, which has 
lapsed, or been rejected or withdrawn, may be renewed or repeated 
so long, we suppose, as the invention itself has not been abandoned 
by reason of a two-years public use or otherwise. The subject 
has been considered by the suprême court quite fully in Planing 
Mach. Oo. V. Keith, 101 U. S. 479, where, after citing Kendall v. 
Winsor, 21 How. 322, and Shaw v. Oooper, 7 Pet. 292, the court says: 

"Thèse were cases, it is true, where the alleged dedication to the public, 
or abandonment, was before any application for a patent; but it is obvions 
there may be an abandonment as well after such an application has been 
made and rejected or withdrawn as before, and evidenced In the same 
manner. In Adams v. Jones, 1 Fish. Pat. Cas. 527, Mr. Justice Grier sald: 
'A man may justly be treated as having abandoned his application if it be 
not prosecuted with reasonable diligence. But involuntary delay, not caused 
by the lâches of the applicant, should not work a forfeiture of his rights.' 
The patent law favors merltorious inventors by conditionally conferring 
upon them for a limlted period exclusive rights to their inventions. But it 
requlres them to be vigUant and active In complying with the statutory con- 
ditions. It is not vmmindful of possibly intervenlng rights of the public. 
The invention must not hâve been in pubUo use or on sale more than two 
years before the application for a patent is made, and ail applicationB must 
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be completed and prepared for exàmlnatlon wlthin two years after the péti- 
tion Is filed, iinless It be shOwn to the satisfaction of tlie commissloner that 
tlie delay- was irnavoidâble. Ail this shows the intention of congress to re- 
faire diligence in prosecutlng the clàims to an exclusive rlght. An inventer 
cannot wlthout cause hold his application pending during a long period of 
yearé, leaving the public vfficertain whether he intends ever to prosecnte It, 
and keeplng the fleld of his Invention closed against other inventors. It is 
not unfair to him, after his application for a patent bas been rejected, and 
after he has for many years taken no steps to relnstate it, to renew it, or 
to appeal, that it should be concluded he has acqulesced in the rejectton, and 
abandoned any intention of prosecutlng his claim further. Such a conclusion 
is in accordance wlth common observation. Especlally is this so •when, dur- 
ing those years of his inaction, he saw his Invention go into common use, 
and nelther uttered a word of complalnt or remonstrance nor was stimulated 
by It to a fresh attempt to obtain a patent. When, in rellance upon his 
supine Inaction, the public has made use of the resuit of his Ingenulty, and 
has accommodated Its business and Its machlnery to the improvement, It 
Is not unjust to him to hold that he shall be regarded as havlng assented to 
the appropriation, or. In other words, as havlng abandoned the invention." 

See, also, U. S. Rifle & Cartridge Co. v. WMtney Àims Co., 118 
U. S. 22, 6 8up. Ot. Kep. 950. 

Guided, as we must be, by thèse décisions, we. are not able to flnd 
in the présent case an abandonment either of the invention or of 
the application for the patent The final décision of the patent 
office was that there had been no such delay in the prosecution of 
the claim as to work a forfeiture of the application, and, even if we 
had the power to do it, we are not required to review that décision, 
because the answer In the case does not raise the question, — ^the 
abandonment alleged being of the invention, and not of the appli- 
cation for the patent. It is true that the respondents denied any 
information or belief whether "the letters patent referred to in the 
bill of complaint were issued in due fonn of law," and asked for strict 
proof of that and of other averments not admitted; but the facts 
touching the prosecution of the application were matters of record 
in the patent ofQce, easUy accessible If not known already, and, if 
the respondents proposed to tender an issue of abandonment, it was 
necessary to do it by averments; to that effect, spécifie and clear 
enough to be understood. The abandonment of the invention, it 
has been suggested, is alleged in tenus too gênerai and indefinite to 
be available; but the essential meaning of the allégation is unmis- 
takable, and, there having been no effort in the court below to ob- 
tain a more spécifie statement, the objection made hère cornes too 
late. In respect to the merits of the question, it being established 
or conceded that the application for the patent was kept alive until 
the letters issued, it follows, upon the proof s before us, that if there 
was ever an abandonment of the invention it must hâve occurred 
before January 2, 1883, when the application was filed. But there 
is nothing in the évidence to warrant that conclusion. As tend- 
ing to show such abandonment, référence is made to Scribner's 
own testlmony, to the effect that he made the discovery and reduced 
it to successful form in an expérimental lamp more than two years 
before he applied for a patent; that he dismembered that lamp, and 
laid away its parts for référence, but never afterwards used them, 
and did not produce them in évidence; that he has never caused the 
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lamp to be mamiifactured for sale, but bas put upon the market in 
large numbers anotber lamp, wbich be invented later, and that be 
made no eaniest effort to obtain tbis patent until be bad seen tbe 
Sperry lamp. But, viewed in tbe strongest possible ligbt, tbese 
things sbow no purpose to abandon tbe inTention, because, so long 
as it was not in public use, and no one elsé bad made and procured 
a patent for tbe same discovery, bis right to apply for a patent was 
subject to no restriction. Even if be bad forgotten tbe invention, or 
laid it aside as wortbless, — abamdoned it, — ^be bad tbe right to take 
it up again, and to proceed as if be bad tben flrst made tbe dis- 
covery. And once the application was flled it beeame notice to 
tbe world of bis claims and rigbts as tbey should flnally be defined 
by letters patent, and that notice in this instance, besides being 
lawful, was fair and ample, because one of tbe experts In tbe case 
bas testifled that "from tbe dimensions of tbe drawing" be made a 
lamp wbich be found "to opemte as described in tbe spécification." 

Soribner dénies that be had seen tbe Sperry lamp before bis 
own patent was granted; and even if be did acquire earlier knowl- 
edge of Sperry's patent, it was only natural and right, as the quota- 
tion from tbe décision of tbe suprême court recognizes that be 
should be stimulated to a fresh attempt to obtain a patent, — it 
being clear beyond dispute that be was tbe flrst discoverer. 

Tbere remains tbe question of infringement. Tbe claims of tbe 
patent in suit, it is conceded, may in terms cover tbe device of 
the respondents, but, it is insisted, sbould be construed so as to; 
include the construction wbich alone is illustrated in the drawing, i 
described in the spécification, and pointed out as material in this' 
patent and in the inventor's second patent application; that is, 
that construction in wbich tbe main-circuit magnet and its arma-l 
ture are separated mechanically, and the armature bas "a compen- 
sating motion up and down as the strengtb of tbe magnet increases 
and diminisbes;" that, so construed, tbe device of the défendant 
does not infringe, because in it the main-circuit magnet and its 
armature are mechanically connected, and when tbe magiiet is 
energized, become and remain rigidly connected until tbe cuiTent 
is turned out of tbe lamp; malcing impossible the up-and-down 
compensating motion incident to the other form of construction. 
Tbere is the différence of construction sftated between tbe two 
lamps. în Scribner's drawing the pôles of the lifting magnet, c, 
are in a horizontal position, while the position of tbe armature, 
n, is vertical. The armature is mounted upon levers, wbich pre- 
vent its coming into actual contact with the pôles of its magnet, 
and for that reason it is said to be not connected mechanically 
. witb the magnet. In the Sperry lamp, tbe main-circuit magnet 
or solenoid is carried upon a movable frame, but in a perpendicular 
position, witb its armature in a horizontal position, and when the 
current is on the armature is lifted into actual contact with the 
magnet, and so remains in cohésion or mecbanical connection while 
the current lasts. In eacb lamp tbe frame on which the lifting 
magnet or solenoid is carried is drawn downward by force of the 
shunt magnet, and so by tbe reciprocal action of the two magnets, 
v.58F.no.l— 13 



. 194 FEDERAL BEPOBTER, Vol. 58. 

one lifting the carbon so as to fonn the arc and being itself drawn 
down by the otHer so as to shorten the arc, an arc of constant 
length and a steady light are maintained; that effect being pro- 
duced, not by the résultant or differential force of tîie two magnets 
worktag in opposition upon the clutch and carbon, but by their 
independent and nonconflicting action. 

To what extent the régulation of the arc in the complainant's 
lamp is affected by a compensatiijg movement up and down "of its 
armature, as the strength of the magnet, c, increases and dimin- 
ishes," is a disputed point. In the original spécification the fact 
of such compensating motion was asserted; but in the amended 
spécification, flled December 12, 1889, — the Sperry patent having 
been issued June 18th, of that year, upon application filed October 
22, 1888, — though the first statement was left unchanged, the ex- 
pression shown in brackets was interpolated, that the "armature, 
n, is attracted by the main-circuit magnet, and assumes a definite 
position in relation thereto, which position it holds, no matter 
what changes may take place in the strength of the shunt magnet." 
As a change in tite strength of the shunt magnet implies a corre- 
spond'ing but reversed change in the oliier magnet, this statement 
seems to be inconsistent with the other, but, being the later and 
more definite, should be regarded as controlling. Upon this ques 
tion, Scribner's testimony was to the effect that within the ordi- 
nary limits of variation of current strength the opération of feed- 
ing will be independent of the strength of the current, though a 
great decrease in current without an abnormal length of arc exist 
ing would cause a feeding down of the carbon rod as magnet, c, 
would be weakened by the change; that the pull upon the arma- 
ture would be constant so long as the magnetism of the pôle pièces 
of the electro-magnet, c, is constant; that if the pôle pièces were 
magnetized to saturation, a change of current strength would 
not appreciably vary the pull of the magnet upon the armature; 
but that if the magnet were not charged to saturation a change 
of strength in the current would Tary the strength of the pull, but 
not necessarily affect the position of the armature, which is raised 
by the attraction of the magnet to the position shown in the draw- 
ing and held there during immaterial changes of current strength, 
not in equilibrium, but in a practically flxed relation, though con- 
ditions might arise by which a slight movement of parts would be 
brought about, which, however, would not affect the successful 
opération of the lamp; that the spécial utility of the invention 
is its freedom from complicated and differential features of ac- 
tion in prior lamps; that the spécial and valuable feature of con- 
struction is the mounting of the main-circuit magnet upon a mov- . 
able frame, which is moved by the magnet in the shunt of the 
arc, so as to control the feeding of the rod. 

On the other hand, Prof. Carhart, teacher of physics at Ann 
Arbor, has testifled that, since the magnetic connection between 
the armature and pôles of the magnet, in the complainant's lamp, 
is an elastic one, so long as the armature is not in actual contact 
with the pôles, any weight in a vertical direction brought to bear 
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upon the armature mùst ûecessarily depress it below the symmet- 
rical position shown in the drawing, and that without change from 
the construction shown by the drawing the armature, sustaining 
as it does the weight of the rod and carbon, will haTC a compen- 
sating motion up and down as the strength of its magnet increases 
and diminishes ; that the connection between the magnet and its 
armature, being through Unes of magnetic force, is elastic, and, 
since the direction of the pull is nearly horizontal, a vertical force 
applied to the system must necessarily depress it, the resuit in 
the lamp being to produce a compensating- motion up and down, 
according to the varying strength of the magnet; that the position 
of the armature is one of equilibrium when the lamp is in opéra- 
tion, and can be practically independent of moderate changes in 
the current only when the size of the magnet, c, is so great as to 
be ont of ail proportion to the lamp of which it forms a part 
There was other testimony to the same effect 

There is little of the prier art in the record, but enough to show 
that Scribner was mistaken in thinking that by his invention he 
was the flrst to arrange magnets so as to hâve independent and 
not differential action; which latter, as he explains it, means 
"the differential or opposing action of two separate electro-mag- 
nets or solenoids, one in the main circuit and the other in the 
shunt of the arc, upon a conunon armature or armature lever, the 
mechanical pull of one being opposed to the pull of the other, to 
brlng about a régulation of the carbon." The Kellogg patent, No. 
229,536, dated July 6, 1880, shows a lamp with separate magnets 
or solenoids, each acting independently through a clutch or lift- 
ing bar of its own, one to raise and the other to draw down the 
carbon; and, the lifting bars being so arranged that the grip of 
one is rdeased before that of the other commences, there arises no 
opposition between the magnets to produce a résultant or differ- 
ential effect, So, too, in Scribner's patent, No. 415,571, issued No- 
vember 19, 1889, upon an application flled December 31, 1883, there 
are main-circuit and shunt-circuit magnets, which operate inde- 
pendently and without conflict to move the same carbon rbd. But 
in neither of thèse patents is the lifting magnet mounted upon a 
movable frame, which is controUed by the other magnet in a 
shunt circuit, and in that respect the novelty of the patent in 
suit is unquestioned. That feature the respondents hâve appro- 
priated and are using in a structure which is a clear infringement 
of the patent, unless the horizontal position of the pôles of the 
lifting magnet and the vertical position of its armature are es- 
sential features of the invention. Thèse features, as we hâve 
seen, are important only with regard to the question of the com- 
pensating up-and-down movement of the armature as the strength 
of the magnet increases and diminishes; and that strength in- 
creases and diminishes with the force of the current through the 
magnet. But the magnetic current itself is not a part of the de- 
vice any more than is water an élément of a water wheel. In 
the one water is the power and in the other the electric current, 
and the devices are contrived for the purpose of controlling and 
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applyjiig the power. The invention is in the device, wMch may 
hâve one, two, or more functions, one of grëat and another of 
trlfling worth. It may be supposed to hâve a function which it 
ha s not. The patent is upon the device, and not upon the func- 
tions, real or supposed; and if the device is appropriated in its 
essectial features it wUl be an infringèmént, notwithstanding some 
change in the location and relatipn of parts, whereby a doubtful 
function of little comparative worth is eliminated. At first Scrib- 
ner, it is clear, believed the up-ajçid-dov?n compensating movement 
of the armature in the main circuit, irrespective of the action of 
the regulating magnet, to be an important féature of his lamp; but 
before the patent îssued, without changing the drawing or modi- 
fying the structure of his device in the least, he presented an 
amended spécification, in which he repudiated that idea, and de- 
scrjbed the armature in opération as assuming and holding a defi- 
nite relation to the magnet So long as he did not change the 
structure of his device or invention, he had the right to change 
the spécification, even though he did it with référence to the Sperry 
patent, which was applied for and issued while his application was 
pendingj and, the spécification being as we find it, there is no sup- 
port for the proposition that for the purpose of preserving the 
iwssibility of a function, which the patentée had repudiated bef ore 
: the patent issued, the claims, though worded differently, should be 
so reàd as to cover only the exact construction and relation of 
parts illustrated in the drawing. The proposition is not reason- 
able, nbr, so far as we know, supported by authority. 

The first claim of the Sperry patent, and other claims not quoted, 
are essentially the same as, the first and second claims of the pat- 
ent in suit, and the lamp made by the respondents diflers in es- 
sential éléments from the complainant's lamp only in respect to 
the relative positions of the main-circuit magnet and its armature, 
horizontal parts being made vertical and vice versa, 

Our conclusion, therefore, is that the patent in suit is valid, that 
it belongs to the complainant as assignée of the patentée, and 
that the respondents before suit had infringed the first and second 
claims thereof as charged. The decree below, it foUows, must 
be revtTsed, and it is so ordered. 



TEMPI/E PUMP CO. T. GOSS PUMP & RUBBER BUCKET MANUF'G 

CO. 

(Circuit Court of AppeaJa, Seventli Circuit October 2, 1893.) 

No. 111. 

L Patents for Inventions— Infeinoement—Chaik-Pump Buckets. 

Letters patent No. 347,342, Issued August 17, 1886, to Sanford A. Goss, 
for improvement in expansion rubber buckets for chaln pumps, Consisting 
of "tbe rubber bucket, A, having its largest inward diameter at a', 
tliickened at its lower end to form tbe inward incline, a, wbereby it is 
adapted to be espanded by moving an Interior nut in eitber direction 
along the supporting link, substantially as described," is not infringed 
by buckets made on a model différent in stiape from the drawing in tlie 
^eciflcation, elnce the patait, in considération of the prior state of the 
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art, should be llmited to the exact bucket shown In the drawing referred 
to as A. 

2. Samb — Construction of Patent. 

Where certain clalms in an application for a patent hâve been rejected 
in tlie patent office, and the rejection acquiesced in by the inventor, thé 
court will not so construe the claim that is allowed as to malie it by im- 
plication include the rejected daims. • 

Appeal froDi the Circuit Court of the United States for the North- 
ern District of Hlinois. 

Bill by the Goss Pump & Kubber Bucket Manufacturing Com- 
pany against the Temple Pump Company and others. Complain- 
ant obtained a decree. Défendant pump company appeals. Be- 
versed. 

Statement by WOODS, Circuit Judge: 

This appeal is from a decree for an accounting and of perpétuai injunction 
Bgainst Infringement by the appellant, one of the défendants below, of let- 
ters patent No. 347,342, issued August 17, 1886, to Sanford A. Goss, assigner 
to the appellee, for improvements in expansion rubber buckets for chain 
pumps. The spécification and clalm of the patent read as foUows: 

"Be it known that I, Sanford A. Gloss, of Chicago, county of Cook, and state 
of Illinois, hâve Invented certain new and useful improvements in expansion 
rubber buckets for chain pumps, of v^hlch the foUowing is a fuU, clear, and 
exact description, that will enable others to make and use the same, référence 
belng had to the accompanying dravrings forming part of this spécification. 
This invention relates to an improvement in that class of pump buckets set. 
forth in letters patent No 305,071, granted to me September 16, 1874. The 
means for attaching the bucket and lùik in the présent device being the 
same as that shown in said patent, illustration of said attaching means in 
this case is unnecessary. 

"Figure 1 is a side élévation of a pump bucket embodying my Improved 
features; FIg. 2, a vertical section of the bucket proper; and Flg. 3 shows 




the bucket doubled back, so as to permit of the expansion nut beJng adjusted 
with facillty. Referring to the drawings, A represents a bell-shaped nibber 
bucket mounted on the screw-threaded link, B. The exterior contour of this 
bucket is about the same as set forth in the patent above referred to. The 
Improved features consist prlncipally in reversed inclines of tlie interlor of 
the bucket, so that the expansion cavlty has its largest diameter abovc its 
lower end, with a graduai diminution in diameter both upwardly and down- 
wardly, or gradually sloping inwardly from the angle or recess, a', and in èôtn- 



198 FEDERAL EEPOETER, Vol. 58. 

blning the buckiet wlth a Bcrew-threaded llnk, and an expansion nut adapted 
to expand the rubber, or présent new wearing surfaces, when moved in elther 
direction along tlie link. New, by placing tlie expansion nut, C, havlng a 
threaded adjustment on the link, B, in the center of the recess, a', the bucket 
may be expanded by turning the nut, 0, elther in an upward or downwai-d 
direction. The expansion nut is set in recess, a', and for the best wearing 
résulta if la firat tumed or adjusted in the upward direction until it has 
graduaUy reached its limit, and the upper part of the bucket has become so 
much wom that it cannot be any longer expanded In that direction. The 
nut, O, is then returned to the recess or angle, a', and so adjusted as to bring 
the bearing surface of the same agalnst the inward Incline of the thickened 
part, a, and thereby expand the lower part of the bucket, and change the 
exterlor bearing or wearing surface, thus not only providlng a bucket pos- 
sessing Increased expan^ve quallties, but also lengthening the llfe and dura- 
bllity of the same. The thicker part, a, likewise prevents the expanding nut 
f rom working off the link. The upper edge of the nut, O, is beveled to cor- 
respond to the Inner clrcumferential surface of the bucket, the lower part 
being slightly beveled or rounded, so as not to présent a sharp bearing edge 
to the bucket. The bucket may be doubled back on the Unk in the manner 
lUustrated in Pig. 3, in whlch position it will remain flxed, thus allowing the 
expanding nut to be readily and conveniently adjusted to a new position, and, 
when so adjusted, the bucket is turned back upon the nut, as In Fig. 2, and 
.the rubber or bucket opérâtes as a nut lock, to prevent ehanglng tlie ad- 
justment, and a guard to prevent the réel or Its forks from movlng it. The 
link, B, la provided wlth the drip groove, b. 

"Havlng thus described my invention, what I clalm, and désire to securo 
by letters patent, is the nibber bucket. A, havlng Its largest inward diameter 
at a', thickened at its lower end to form the inward incline, a, whereby it is 
adapted to be expanded by movlng an Interior nut in either direction along 
the supportlng link, substantJally as described." 

The objects of the invention In patent No. 305,071 are stated in the spécifi- 
cation to be— First, to prevent the bell-shaped rabber from slipping or turn- 
ing upon the link; and, second, to prevent tlie nut or washer from becoming 
loosened, displaced, or tumlng upon its thread, by striklng against the réel 
of the pump; and the two claims are each for the combina tion of the link, 
nut, and rubber as set forth. 

The file wrapper of the patent In suit shows that the foUowing claims were 
flrst presented: "(1) An expansion bucket for chain pumps provided with the 
■inwardly projectlng annular shoulder, a, as and for the purpose set forth. (2) 
An expansion bucket for chain pumps thickened at the lower end and havlng 
the recess, a', as set forth. (3) The combinatlon with an expansion bucket, 
provided with the shoulder, a, and the recess, a', of the link, B, and the ex- 
panding nut, O, whereby sald bucket may be expanded by adjusting the nut 
in either direction on the link B, and the nut prevented from working ofC and 
lost, ail substantially as set forth." The flrst and second were "refused on 
patents to Hathaway, No. 158,075, Dec. 22, 1874, and Miller, No. 304,442, Sept. 
2, 1884; the third on Temple, No. 290,282, Dec. 18, 1883;" and thereupon the 
followiag were proposed: "(1) In a chain pump the combination of an expan- 
sion bucket provided with the inwardly projectlng shoulder, a, and the recess,, 
a', the link, B, and the expanding nut, C, of greater diameter than the open- 
ing fornied by the inwardly projectlng shoulder, a, substantially as de- 
scribed. (2) An expansion bucket havlng a chamber formed by the recess, 
a', and the inwardly projectlng shoulder, a, havlng the inner kicUned face, 
substantially as described." Thèse were "held to be answered by Temple 
and Hathaway, of record, and therefore refiisod," and thereupon the spécifi- 
cation was amended in partieulara whlch need not be stated, and two claims 
proposed, of whlch the first was allowed, after a voluntary withdrawai of the 
second, whlch was as foUows: "(2) The elastic bucket, A, constructed as de- 
scribed. In combinatlon with the link, B, and expansion nut, O, substantially 
as described." 

The respondents admltted making and selling rubber buckets for chain 
pumps, but in vlew of the prier art, and of the concessions made by Goss In 
order to obtain the patent in suit, as shown by the file wrapper, denied boih 
invention and Infringement The prier art, as averred and proved, consista 
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of the followlng letters patent, ot whlch illuatratlve drawlngs are given: No. 
158,075, to Hathaway; No. 178,208, to Van Sant; No. 178,735, to ChurchlU} 
No. 218,746, to Hoyt; No. 269,809, to Miller; No- 290,282, to Temple; and No. 
304,442, to Miller. 
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Mr. Bâtes, an iespert, examlned on bdialf of the complalnant, testified, in 
substance, that thé complâinant's bucket Is secured to a métal link, on tbe 
thread of whicli a nut travels to expand the bucket; ttat, as sliown in tlie 
patent, the interlor of the bucket is contracted in botli directions from a 
point of greatest diameter, the lower edge being thickeued because the great- 
est wear cornes at that point; that the most important features of the con- 
struction are the thickened lower edge, and the fact that the nut is always 
Inside the bucket, so that the rubber acts as a lock, and as a guide to prevent 
contact of the nut with the réel or its forks; that the buckets of the defend- 
aAta are of like construction and parts, the interlor of the rubber growing 
smaller in both directions from a point of greatest diameter, and the bottom 
edge thickened so as to secure ail the advantages of the complâinant's pat- 
ent; that the variations of the interior of the bucket are less pronounced than 
In the buckets of complainant, but that this is a différence of degree merely, 
and is made up for by the increased size of the nut, which forces the rubber, 
when In use, to the shape shown In complâinant's patent; that in both buck- 
ets there mnst be a downward mpvement of the nut in order to expand the 
lower edge; that in eaeh, when the lower edge is worn off, an upward move- 
ment of the nut will expand the tliick upward portion, so as to compensate 
for the wear on the lower part; that the complâinant's device is not antici- 
pated by any of the patents in évidence; that Temple's second patent shows 
a bucket which Is practically the same as that of the complainant; tliat it bas 
a rubber, which is thick at the top where it embraces the link, and is tliick 
at the bottom so that the lower edge will draw inward below the nut; that 
it also has a screw-threaded link and nut thereon, which acts upon the in- 
terior of the rubber, and is locked in the position to which it is adjusted by 
the action of the rubber embracing it, due to the thickness of the lower edge, 
which also protects the nut from the réel; tliat in ail other respecta It acts 
just as complâinant's bucket does; that the variations in the shape of the 
rubber simply amount to taking material from the inside next to the cavity, 
and putting it upon the outside, so that the action and effect are the same; 
that in one figure the cavity is shown to be of uniform diameter, but the 
thickened lower edge of the rubber is présent and acts in the same way as in 
the other form; that In either the straight or flaiing cavity a nut larger than 
the largest part would produce exactly the same form of cavity shown in the 
Goss patent, in which there Is no limitation upon the slze of the expandlng 
nut; that before the date of that patent the forms of link and nut shown 
were old, and also their use in connection with a concavo-convex rabber, as 
shown in the Churchill patent, and also an expansion rubber bucket with. 
interior cavity and with thickened lower edge, as shown In one of MiUer's 
patents; that It was also old to effect the expansion of the rvibber either by 
moving the nut or by moving the rubber along the link, as was Intended by 
Churchill, and also to protect the nut by locating it within the cavity of the 
bucket, as Temple undertook to do in 1883; that in Temple's bucket of 1889, 
with the straight wall cavity, there is no point which corresponds with tlie 
angle or recess, a', of tlie Goss patent, but that in Fig. 1 the top of the cavity 
corresponds to aU intents and purposes with the point of greatest internai 
diameter of the Goss patent, because it is the point of greatest internai diam- 
eter tn the Temple device, and the point at which the wall is thinnest, and 
from which the nut can be started and moved downward, gradually expand- 
lng the rubber, and bringing new surfaces iuto contact with the well tube; 
that while not literally the exact rubber shown in the Goss patent, it must 
be held to be the r-ûl mechanical équivalent, especially when used with a 
large nut; that a crt larger than the cavity of the Temple bucket, started 
below the top and moved upward, would expand the rubber above It as it 
moved, and if moved downward would expand that below it as it moved 
that way, in both particulars the same as in the Gross device; that Goss 
improved upon prior buckets by adding a reverse Incline, so that the rubber 
could be expanded usefully by moving the nut downward; that in that re- 
spect his bucket is distinguished from ail prior buckets, and is identlcal with 
defendant's bucket; that "the spécification of the patent describes the old 
opération of expanding by an upward movement of the nut, and the new 
opération of expanding by the downward movement of the nut, in such a 
mixed-up way that it is hard to tell from the spécification whether the patentée 



TEMPLE PUMP CO. V. GOSS PCMP & EUBBEK BUCKET MANUf'g CO- 201 

meant tliat his buckets shouM hâve both opérations or only the latter one," 
but that, when the functions and the objects ot the Invention are considère^, 
It is perfectly clear that the latter opération, namely, the expansion of the 
rubber by a downward movement of the nut, is sufBlcient, and, if liis patent 
Is to be construed as commensurate vrith his invention, it will be limited only 
to his dovTOward movement; that the claim of the patent would seem to in- 
dicate the same thing, sinee it expressly mentions the Incline below the point 
of greatest diameter, and says nothing of the incline aijove that point,— mani- 
festing an intention to claim simply that which the art shovs^s to be new, 
"namely, a rubber bucliet with a thlcliened lower end, In combinatlon witli a 
nut and link by which the rubber is expanded as the nut is moved down- 
ward;" that it is therefore not essential that the bucket be so constructed as 
to admit of expansion by an upward movement of the link,— though 4t 
makes no différence in this case whether or not that is so, because, owing to 
the large slze of the nut in the bucket of défendants, the rubber Is expanded 
by an upward as well as by a downward movement of the nut from an in- 
termediate position. 

The proof shows that In the manufacture of the Goss bucket, from the 
first, the nuts were made larger In diameter by about a quarter of an inch 
than the largest diameter of the rubber. 

It is coneeded that Goss's Idea was, as the spécification shows, that he still 
retained the upward expansion of his 1884 bucket; but since he nowhere lo- 
cales the position of the angle or recess, a', it Is Insisted by appeUee that 
"what he invented was a rubber bucket constructed 'so that the expansion 
eavity has ils largest diameter above ils lower end,' and that his claim is 
for a rubber bucket 'thlckened at Its lower end to form the inward incline;' " 
and that, the device Itself being right, a mistaken description of its opération 
does not nulUfy or vitlate the patent 

On the other hand, Mr. Temple, one of the respondents, testifled, in sub- 
stance, that the bucket of the défendants was of the fonn shown in the 
Temple patent of 1889, of which the diameter of the eavity Is greater at the 
top than at the bottom by àbout one-sixteenth of an inch; that when the 
nut is at its highest place on the link the lower edge of the bucket will be 
of a size to fit the well tube; that when worn away that edge is expanded by 
moving the nut downward; that in no position on the link will the nut force 
any other part of the rubber except the lower edge into bearing with the 
pump tube; that in this form of construction the nut must be larger than the 
greatest diameter of the eavity, in order to produce by downward move- 
ment an expansion of the bucket at its lower edge to an appréciable extent; 
that the actual diameter of the nut is about one-half greater than the 
greatest diameter of the eavity, so that when at its topmost position It will 
force the thin wall of rubber next to it outward, but not enough to produce 
at that point a bearing against the pump tube; that the buckets of Goss and 
Temple are radlcally différent in their modes of opération and in the prin- 
ciples of expansion employed,— the one with the reversed inclines having 
been planned on the theory tlieretofore employed by Churchill of producing 
the expansion by moving the nut from a wlder to a narrower part of the 
eavity, and the other of "placing opposite the nut of greater diameter than 
the eavity a downward constantly increasing thiclmess of the wall of the 
rubber;" that this bucket Is not expanded by reason of any peculiar forma-, 
tlon of its eavity, and would operate in the same manner substantlaUy tf 
the eavity were cyllndrical from top to bottom; that the diameter of the 
nut in the Goss bucket should be equal to the greatest inner diameter of the 
eavity; that. If made larger, so as to expand the rubber opposite that parî 
of the eavity, the upward movement of the nut from that point would not 
expand the upper portion of the rubber effectively, for the reason that the 
previously expanded portion would contract in some degree as the nut ad- 
vanced; that the nut should be just large enough to flU the eavity, a', of the 
patent in order to expand the upper part of the bucket with the'best resxUt; 
that in the Goss bucket the wearing surface is constantly opposite or neav 
the expanding nut, wherever placed on the link, and consequently is haid 
and imyleldlng to the Inequalities of the tube, while the bearing of the di- 
fendants' bucket is constantly at the extrême bottom of the rubber, wblch 
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ia expanded by movlng the nut downward from tlme to tlme as needed to 
compensate lor wear, and though Increased slightly In vertical extent by the 
wear, yet, belng elastlc, produces little friction with the pnmp tube. 

The chief contention of the appellant is that the patent sued on describea 
and claims a rubber bucket that can be expanded to compensate for wear, 
flrst by an upward movement, and second by a downward movement, of its 
Interlor nut upon the supportlng link. 

Geo. P. Fisher, Jr., for appellant. 
L. L. Bond, for appellee. 

Before WOODS and JENKESTS, Circuit Judges, and BAKEE, 
District Judge. 

WOODS, Circuit Judge, (after making the foregoing statement.) 
However construed, it is not clear tliat the patent in suit is for 
an invention. The thickened lower end of the bucket is its only 
novel feature, and from that there résulta no new function, and 
no advantage which had not been attempted, and in some useful 
measure accomplished, in the prior art. The angle or recess, a', 
and the inward incline, a, are mère results of adding the thick- 
ened lower end to the Goss bucket of 1884 and in view of that, 
and of the earlier devices in évidence, it is diflQcult to see that in 
adding this thickened extension to the bucket there was employed 
more than ordinary skill and judgment in adapting means to an 
end, It is not pretended. that the characteristics of rubber which 
are thereby brought into play — its powers of compression, expan- 
sion, and contraction — ^were not already well understood. Be- 
sides the use already made of it in rubber buckets for chain 
pumps by Goss himself and by Temple, Churchill, Miller, and others, 
its employment in varions arts and manufactures had made its 
qualities well known, and left but little room for invention merely 
in devising and adapting new forms to old uses. Witnesses and 
couusel hâve not omitted to point ont with elaborate précision 
the varions particulars in wMch the earlier buckets differ one 
from another, and from the one in suit, — as, for exemple, the ob- 
vions fact that Churchill and Temple both sharpen the lower edge 
of the rubber, one from the inside and the other from the out- 
side; but such différences can hardly be within the domain of in- 
vention, and it is not perceived how the considération of them can 
bring mnch aid to the solution of the question whether or not, 
after what had already been done by htmself and others, Goss, 
by producing his bucket of thickened lower end and reversed in- 
clines, wrought out a patentable discovery. That question dœa 
no|; dépend upon merely accidentai différences which, by appro- 
priating the dexices, or by foUowing the plain suggestions of the 
prior art, could easily be made to disappear. The proof shows 
that tiie bucket of Goss's ârst patent was of better form, and oper- 
ated more successfully, than any of those which preceded it, and 
yet he claimed nothing for the rubber alone, but only a combina- 
tion of the rubber and nut and link as set f orth ; and if there was in- 
vention in merely extending and thickening the lower end of that 
bucket, as claimed in the second patent, for the purpose of admit- 
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ting, locking, and protecting the nut and forming the recess and 
reversed inclines, so that the bucket could be expanded both by 
the upward and downward movement of the nut from its place 
in the recess, it was certainly not a pioneer discoTery, which would 
justify extending the patent by a libéral construction of the claim 
to include différent forms or designs, though they be capable of 
performing similar functions, and even of being forced by man- 
ipulation of the nut into the form which the patented device has 
when not itself distorted by a nut of enlarged diameter. 

It is contended, howerer, that besides being first to devise a 
bucket which could be expanded by a downward movement of an 
expanding nut, Goss was absolutely the first to effect the expansion 
without eompressing or squeezing the rubber; because, it is said, 
the buckets patented by Churchill and Temple in 1883 and by Goss 
in 1884 are expanded "by eompressing the rubber against a flxed 
or nonmovable top projection or flange on the link, operating to 
oppose the upward movement of the nut and to expand the rub- 
ber by squeezing it out." The proposition is not necessarily true 
of the patents named, and in respect to the Miller device of 1882 
seems to be essentially untrue. In any of the devices, if the nut is 
moved within the cavity without first turning the rubber back or 
somehow forcing it out of the way, the tendency will be, as the nut 
advances on the link, to compress the rubber in front, producing in 
that direction an expansion by "squeezing," while behind the nut 
there will be a tendenoy to puU the rubber loose from its at- 
tachment on the link, or, if the rubber be free at that end, it will 
tend to contract behind the nut. But manifestly it is not neces- 
sary nor désirable in any of the devices that changes in the position 
of the nut should be effected solely by pushing it against the 
thickened rubber in front, although in the form shown in Church- 
ill's drawings probably it would be done mainlj in that way. 
Yet in that form possibly, and certainly in some of the forms shown 
in the first patents of Temple and Goss, it would be practicable with- 
out altération of parts or structure, by a manipulation which would 
not be difficult, to put the nut at the top of the bucket's cavity in the 
first instance, and, the diameter of the nut being greater than the 
diameter of the cavity, it would make an impression in the wall of 
rubber similar to the recess, a' of the patent, and from that 
point, by repeating the manipulation, it could be moved down- 
ward whenever necessary to provide new wearing surface be- 
tween the bucket and the well tube; the resulting compression 
and expansion being produced, not by the movement of the nut, 
but by force of the nut in place after the completion of each move» 
ment And in the Miller bucket of 1882 the same résulta could be 
acoomplished without the necessity of forcing or manipulating the 
rubber into shapes and modes of opération like those of the patent 
in suit; because it is to begin with a bucket with the thickened 
lower edge, which needs only the substitution of a nut for the rub- 
ber cône by which it is expanded to make it essentially the same 
as the bucket manufactured by the appellant. Of course, such a 
substitution, in view of the existing state of the art, could not be in- 
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V^ention. It is pronounced impassible, because, it is saîd, the effect 
of aûut in tkat bucket would be to expand tJie upper part of the 
rubber, and loosen it on the link; while it is essential to the com- 
j^lainant's bucket that it be thickened both at the top and bottom, 
and that the Miller bucket is not of that form. The objection is 
one of those which do not touch the question of invention, because 
the upper part of the bucket, if too light or weak, could easily be 
strengthened enough to overcome a tendency to loosen, and, that 
once donc, the combined action of the nut and rubber would be the 
same as in the bucket of the appellant, which is alleged to be iden- 
tical with that of the appeUee. 

It is, of course, true that a mistaken description, or even mis- 
conoeption, of the opération of a device which is itself fltly de- 
scribedand claimed, does not vitiate a patent; because, as is 
said in Western Electric Co. t. Sperry Electric Co., 58 Fed. 
Bep, 186, the patent is upon the device, and not upon the f unc- 
tions, real or supposed. But it is equally true, we suppose, that 
when ai device designed merely for the iniprovement of a well-ad- 
vanced art is described as having particular features of construction 
which are adapted to accomplish spécifie results or modes of opéra- 
tion, and the claim of the patent is for that device, the features so 
described are covered by the claim, and may not be rejected, or 
treated as of secondary importance, in order to extend the patent 
over other forms or features not described. The claim has been 
treated in argument as if it read, "A rubber bucket, having its 
largest diameter," etc., and, if it were so, it might perhaps be con- 
strued broadly enough to cover "a rubber bucket thickened at its 
lower end to form the inward incline, a'," or a bucket with a single 
incline; but being, as it is, for "the rubber bucket, A," etc., it can be 
fairly interpreted only as meaning the particular bucket described 
in the spécification, having a cavlty with reversed inclines sloping 
gradually upward and downward from the angle or recess, a', at 
which, when in use, the nut is to be first placed, and so constructed 
as to admit of expansion, which shall présent new wearing surfaces 
as needed, first by turning or adjusting the nut gradually in the 
upward direction, and then (after returning the nut to the recess) 
by repeating the process in the downward direction. Much of the 
spécification, while explanatory of iutended functions, is at the 
same time descriptive of the de\'ice, and there is no reason for doubt- 
ing that the patentée understood and intended hls bucket to be 
one of two inclines, and capable of effective expansion by alternate 
upward and downward movements of the nut. It is clear enough, 
too, that the nut was not designed to be larger than the recess into 
which it was to go, because the proposed expansion is described as 
being caused, not by the insertion of the nut, but by moving the 
nut first upward and then downward from the recess. It was, of 
course, the right of the appellee, making the rubber smaller if 
necessary, to enlarge the nut, and also to locate the recess or lar- 
gest inner diameter at the top of the cavity; but the patent did not, 
on that account, become différent. Seeming to think his patent as 
pliable as the rubber of his bucket, the appellee has presented two 
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liues of argument and proof wMch are at once inconsistent and falla- 
cious: First, as just stated, it has made its own buckets upon amodel 
essentially différent from the form patented, and because the ap- 
pellant has made buckets of simUar form the patent has been in- 
fringed; and, second, it is manifestly true, as the proof shows, that 
in the appellant's bucket with either straight or flaring cavity, a 
nut of the kind used, which is larger than the largest part of the 
cavity, will produce, when placed intermediate between top and 
bottom, two inclines like those shown in the Gross patent, and there- 
fore the former is an infringement of the latter. How the same 
treatment would produce like effects in some of the older buckets, 
and make of them anticipations of the patent in suit, has already 
been pointed out. 

The conclusion to which thèse considérations lead is materially 
strengthened by the history of Gross's application for his second 
patent, wherein it appears that he presented, and, after they wei-e 
rejected, abandoned, claims so worded as to hâve the same meaning 
which it has been sought to put by construction upon the claim 
flnally presented and allowed. It is insisted that the claim grant- 
ed is broader than those rejected, and therefore cannot be limited 
by them; but that is a begging of the question. It can be made 
broader only by construction, and the eflect of the décisions on the 
subject, as we understand them, is that a claim cannot by construc- 
tion be enlarged to include the matter of claims in the rejection 
of which the patentée had acquiesced. 

Our conclusion is that, conceding, without deciding, that the 
patent in suit has in- it some measure of invention, it must be 
limited to the form of bucket described in the spécification, and has 
not been infringed by the appellant. The decree below should 
therefore be set aside, and the bill dismissed for want of equity, 
and it is so ordered. 



UNTERMEYER v. FRBUND. 
(Circuit Court of Appeals, Second Circuit. October 17, 1893.) 

1. Design Patents — Anticipation— Evidence Based on Recoi,i>ection. 

Anticipation of a design patent Is not made out by tlie évidence of 
worlimen testifying after several years to tlie appearance of a few de- 
signs made by them, when it is shown that their recollection is at fault 
as to the only one of thèse designs which is produced, and when they are 
contradicted by other wltnesses, havlng equal faciUties for knowledge. 

2. Same — Orai. Testimont as to Dates. 

Anticipation of a patent is not made out by indeflnite and contradictorj' 
testlmony, entirely from recollection and after several years, as to the 
date at which a like device was produced. 
8. Same — Intention — Thansfbr and Adaptation of Old Designs — Watch 
Cases. 

While the mère transfer of an old form existing upon something else 
to a watch case is not patentable Invention, yet a patent for a watch- 
case design is not Invalldated by the pre-existence upon something else 
of ail the éléments of the design, but arranged and combined in a différent 
manner, resulting in a materially différent appearance. 
4. Same— Validity of Patent. 

Letters patent No. 15,121, issued Jidy 1, 1884, to Henry Untermeyer, 
for a design for watch cases, are valid. 
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6. Samb— Inpkingement— Penaltibs— Bquitt JuEisDicnoir — Constitutionai. 
Law. 

Tlie act of February 4, 1887, relating to design patents, is not uncon- 
stitutional in that It Imposes a penalty for Infrlngement, and authorizes 
tiè enforoement thereof by a court of equity In an Injonction suit. 

6. Same— Measdre of Damages. 

The act of February 4, 1887, enUrged the remedy for the infrlngement 
of a design patent by glving as damages the entlre net profits made on 
the article to wliich the infringing design is applled, instead of requiring 
an apportionment of the profits attributable merely to the design. 50 Fed. 
Eep. 77, afiirmed. 

7. Samé— Act Feb. 4, 1887— Pending Suits. 

The measure of damages thus prescribed was applicable to pending 
suits, as to infringements occurrlng after the statute went into effect. 50 
Fed. Eep. 77, afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Bill by Henry Untermeyer against Max Freund for in- 
f ringement of a design patent. Thè circuit court rendered a decree for 
complainant, (50 Fed. Eep. 77,) and défendant appeals. Aflarmed. 

Frédéric H. Betts, for appellant. 
Eowland Cox, foi* appellee. 

Before WALLAOE, LACOMBE, and SHrPMAN", Circuit Judges. 

SHEPMAX, Circuit Judge. The bUl in equity in this case was 
brought in the circuit court for the southern district of New York, 
against Max Freund and Adolph S. Freund, to restrain the alleged 
infrlngement of design letters patent No. 15,121, applled for May 8, 
1884, dated July 1, 1884, to Henry Untermeyer, for a design for 
watch cases. The circuit court entered an interlocutory decree 
ordering an injunction against the défendants, and an account- 
ing, and upon the return of the master's report overruled the de- 
fendants' exceptions thereto, confirmed the report, and entered 
a final decree against Max Freund, the surviying défendant, for 
the sum of $1,139.02, and the master's fées and the costs. This 
appeal is by the surviving défendant from each decree. 

From the spécification it appears that the design consiste of a 
conventional star, in which any omament may be set, and which is 
placed upon a ground of leaves which is larger than the star, 
and of corresponding shape. Between the points or leaves of 
the larger star are projections. The whole is in relief. The 
claims are three in number. The third claim is as foUows: 

"(3) A design for watch cases, consisting of the star, A, containing the 
ornament, D, the larger star, B, representing leaves, and havlng between 
its points the ornamental projections, C, and the star, A, occupylng the 
center of the star, B, ail being in relief, substantially as shown and described." 

The second claims omits the omament, D, and the first claim 
omits the ornament and the ornamental projections. 

The défenses are want of novelty, prior use for two years before 
the date of the application, and lack of patentable invention, in 
view of the state of the art when the improvement was made. In- 
frlngement is denied, in view of the limited construction of the 
patent which is thought to be rendered necessary by the prior 
state of the art. 
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The major part of tlie oral testimony upon the subject of an- 
ticipation related to the work which was done for Keller & XJnter- 
meyer at the shop of Bail, Parker & Waters before Jnly 1, 1882. 
The patentée was and is a member of the finn of Keller & Unter- 
meyer, jewelers. They employed, for some years prior to July 
1, 1882, the flrm of Bail, Parker & Waters, watch-case manufac- 
turers, to make and omament watch cases. Parker was the man- 
ager of the factory. Benfleld was, until July 1, 1882, the fore- 
man of the engraving department, when he left this firm, estab- 
lished one of his own, nnder the name of Benfield & Tissot, and 
thereafter obtained ail of the business of Keller & Untermeyer. 
The theory of the défendants is that prior to July 1, 1882, in the 
Parker shop, watch cases were ornamented, by the workmen of 
Benfleld, for Keller & Untermeyer, or for others, with the design 
which was subsequently placed on infringing watch cases, and 
which is substantially that of the Untermeyer patent. Parker 
and six workmen testify to this alleged state of facts. They are 
contradicted by Untermeyer, Benfleld, and two workmen. One 
very signiflcant fact appeared in the testimony of Parker. He 
testifled with cleamess and positiveness in accordance with the 
foregoing theory, and, among other things, was positive that 
watches from Nos. 13,193 to 13,198, inclusive, except 13,195, which 
were made for Keller & Untermeyer, were substantially identical 
in appearance with the design of the Untermeyer patent, and with 
the infringing watch cases. No. 13,193 was sold to Keller «Se Un- 
termeyer on March 8, 1893, was traced to the purchaser from them, 
and was produced by the complainant It neither has the de- 
sign of the patent, nor such a resemblance to it that a purchaser 
wonld mistake one for the other. It has a conventional star placed 
over an engraved starlike figure, not the complainant's leaf star, 
and has no other features of the patented design except the orna- 
ment in the conventional star. This proof of the defective memory 
on the part of Parker, who is apparently an honest witness, greatly 
impairs the weight that is to be given to his testimony and that 
of his associâtes, who testify from recollection, unaided by written 
memoranda. Untermeyer's theory, in brief, is that about the be- 
ginhing of 1882 he wanted a design for a watch case in which a 
diamond should be an attractive feature, and started with the 
idea of a single raised star carrying a diamond in the center, with 
a circle of engraved stars in the outer portion of the case. The 
next step was to raise the outer circle of stars. The next attempt 
was the design shown in No. 13,193. Next foUowed, in May or 
June, 1883, the patented design, which was produced at the shop of 
Benfleld & Tissot, and the imperfect conception shown in No. 13,- 
193 was abandoned. Thèse successive steps were taken for the 
purpose Off overcoming faults in the earlier design which became 
manifest as they were placed upon watch cases. An examination 
of the whole testimony results in a great distrust of the accuracy 
of the memory of Parker and his workmen, and in the conclusion 
that Untermeyer's history of the development of the patented de- 
sign is substantially correct. 

The aUeged anticipation by the manufacture of watch cases, like 
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tixe one known as the "Muhr Watch Case, No. 22,056," is not satis- 
factorily established. It is substantially conceded that this case 
was ornamented by the Willamin Watch-Case Company, and that 
the work was charged in a bill of that company, March 18, 1884. 
,It contained the patented design. The patent was applied for 
May 8, 1884 In this state of facts it became necessary for the 
patentée to establish to the satisfaction of the court that his in- 
vention preceded the time when the Muhr design was shown to 
hâve been first made. Plow Works v. Starling, 140 U. S. 184, 11 
Sup. et Bep. 803; Clark Thread Co. v. WiUimantic Linen Co., 140 
U. S. 481, 11 Sup. et. Eep. 846. Simon Muhr, his brother, and 
their salesman, since September, 1879, also attempted to show 
that similar cases were also ornamented by the Willamin Company, 
about a year before, but neither one states the time with definite- 
ness. The salesman says that cases with the same design were 
in Muhr & Son's stock two or three months — it may hâve been 
five months — before March, 1884, and that it was either in 1883 
or in 1884. In reply to a question in regard to this date, Jacob 
Muhr is "almost positive that it was very nearly a year" before 
March, 1884. Simon Muhr, who says that his brother can give 
better dates than he eau, cannot tell in which month of the spring 
of 1885 the Willamin Company ornamented cases with a design 
like that upon No. 22,056. Neither witness has any memoranda, 
but relies upon his memory. The existence of the Muhr design 
cannot he considered as established by this testimony at any time 
prier to that stated by the salesman. The flrst order by Keller 
& Untermeyer for an ornamented case like the patented design 
was undoubtedly given on July 25, 1883. The testimony of the 
défendants is altogether too vague to justify the conclusion that 
the Willamin Watch Company ornamented watches in the same 
way before that date. 

The other testimony in regard to designs which preceded the 
Untermeyer invention was offered to prove direct anticipation, and 
also to show the state of the art at the date of the invention, and 
thence to deduce the conclusion that it contained nothing patent- 
able. This testimony relates to badges, watch-case designs, 
a watch, and 30 tracings from drawings in the Astor Library. 
Much reliance was placed by the défendants upon four of thèse 
drawingSj Nos. 8, 20, 26, and 29, which the respective experts united 
in regarding as the nearest resemblance of the 30 to the patented 
design. No. 8 is apparently of métal, and applied to a balcony or 
véranda. No. 20 is a décoration on the panel of a door. No. 26 is 
a pièce of jewelry, and is a star of leaves with an ornamental center 
superimposed upon a star of leaves. No. 29 is a plaster ornament 
for a ceiling. Neither of them contained the conventional central 
star of the design. In reply to the question as to the probability 
of thèse designs, if placed upon watch cases, being mistaken by 
an ordinary purchaser for the Untermeyer patent, the défendants' 
expert simply said that, if placed upon a watch case in relief and 
chased, they would, to the ordinary purchaser, strongly resemble the 
Untermeyer design. The books which contained thèse drawings 
did not describe them. 
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Neither the appearance of any one of this gênerai class of exhibits, 
aor the oral testimony of the défendants' witnesses, shows that any 
one of this class can be considered an anticipation of the patented 
design. Ail of them may be disregarded upon the mère question of 
novelty. They are important upon the question of patentable in- 
vention. If the patented design consisted in a transfer of an old 
form which had existed upon something else to a watch case, or in 
the mère adaptation by imitation of a pre-existlng form to a watch 
case, it would not hâve been an invention. If the adaptation "is 
more than the exercise of the imitative faculty, and the resuit is 
in effect a new création, the design may be patentable." Smith v. 
Saddle Co., 148 U. S. 674, 13 Sup. Ot Eep. 768. In this case the 
patented design was not a copy of an old form, or an adaptation of 
the same pre-existing form to a watch case. The éléments of the 
patented design, viz, conventional stars, with or without omament^ 
and stars of leaves and projections of various kinds between the 
leaf points, existed, but arranged and combined in a différent man- 
ner, and producing a resulting appearance and effect which differed 
materially f rom the patented design. Its combination was peculiar 
to itself, and had a characteristic grâce of its own. While other 
combinations were graceful, and were effective for the purpose for 
which they were designed, this combination, which seems adapted 
to omament a small surface, produced its own effect 

The remaining défenses relate to the statute of February 4, 1887, 
in regard to design patents. The first section, after providing that 
thereafter, during the term of letters patent for a design, the un- 
authorized use of such design was unlawf ul, provided as f oUows : 

"Any person violating the provisions, or âther of them, of this section, 
shall be liable in the amount of two hundred and fifty dollars; and in case 
the total profit made by him from the manufacture or sale, as aforesald, of 
the article or articles to which the design, or colorable imitation thereof, 
bas been applied, exceeds the sum of two hundred and fifty dollars, he shall 
be further liable for the excess of such profit over and above the sum of 
two hundred and fifty dollars. And the full amount of such liability may be 
recovered by the owner of the letters patent, to his own use, in any circuit 
court of the United States having jurisdiction of the parties, either by ac- 
tion at law or upon a Mil in equity for an injunction to restrain such In- 
fringement" 

The bUl in equity in this case was flled December 30, 1886, and 
the interlocutory decree was entered January 24, 1889. The master 
found that between July 1, 1884, and January 24, 1889, the défend- 
ants sold and received pay for 275 watch cases bearing the patented 
design, of which 82 were sold before February 4, 1887, and 193 were 
sold after that date; that the évidence failed to show what, if any, 
part of the net profit received by the défendant from the sale before 
February 4, 1887, or after that date, was due to the patented design, 
and failed to show that the entire net profit of sales, after February 
4, 1887, was due to the patented design. He found that the entire 
net profit made by the défendants on watches sold after that date 
was $1,139.02, which was |889.02 in excess of $250; and that nom- 
inal profits, or nominal damages, only, could be found upon the 
sales made before that date. The final decree adjudged that the 
v.58F.n,o.l — 14 
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défendants pay to the complainant $1,139.02, the master's fées, and 
costs. 

The flrst position of the défendants is that the act of February 
4, 1887, was unconstitutional because it imposes a penalty; that a 
court of equity bas no jurisdiction of penalties, which must be re- 
covered on the law side of a court, and by the verdict of a jury; 
that the act is of a quasi criminal nature, and trial of the accused 
by jury is imperative; and that a taking of property is authorixed 
without due process of law. The argument of the défendants re- 
quires for its support the truth of three propositions. 

The flrst may be stated in the language of the suprême court in 
Eoot V. Railway Co., 105 U. S. 189, 206, that in the fédéral courts the 
"distinction of jurisdiction between law and equity is constitutional 
to the extent to which the seventh amendment forbids any infririge- 
ment of trial by jury, as flxed by the common law ; and the doctrine 
applies to patent cases as well as others." 

Second. That a court of equity, in the exercise of its ordinary 
powers, does not enforce a pensàty or a forfeiture. 2 Story, Eq. 
Jur. § 1319. 

Thîrd. That the législature cannot, by express provisions of a 
statute, empower a court of equity, as incidental to its préventive 
remedy by injunction, to compel the défendant to pay damages in 
the nature of penalties. The flrst two propositions are true; the 
third does not follow as a logical conséquence from them, and is not 
sustaîned by authority. 

The subject of the power of a fédéral court of equity, under 
the statute now known as section 4921 of the Revised Statutes, 
to direct the payment of profits and damages, upon a bill in equity 
brought during the life of a patent to restrain its infringement, 
was considered historically, and with great care, in Root v. Eail- 
way Co., supra. The suprême court held that "a biU for a naked 
account of profits and damages against an infringer of a patent 
cannot be sustained; that such relief ordinarily is incidental to 
some other equity, the right to enforce which secures to the pat- 
entée his standing in court." The argument of the court assumed 
as undeniable that, when the patentée had secured his standing 
in a court of equity of the United States, by a bill in which he 
asked, and was entitled to obtain, the préventive remedy by in- 
junction, the court could properly proceed to afford incidental re- 
lief, and assess the damages which the complainant had suffered 
in excess of the profits which the défendant had made by virtue 
of the infringement, and even, at its discrétion, increase the ac- 
tual damages. It is not material whether thèse damages are un- 
liquidated and to be assessed by the court, or whether they are 
called a "penalty," provided the législature has expressly empow- 
ered the court of equity, in a bill brought within its jurisdiction 
for préventive remédies, to afford this additional and incidental 
relief. This subject was considered generally in Stevens v. Grlad- 
ding, 17 How. 454, (decided at the December term, 1854,) the ques- 
tion in the case being whether the copyright act of 1819, which 
provided for forfeitures of the infringing copies of a copyrighted 
book, had conferred upon courts of equity power to enforce forfeit- 
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ures, or had left them to be enforced at law. The court, speak- 
ing by Mr. Justice Curtis, was of opinion that nothing in the act 
extended "the equity powers of the courts to the adjudication of 
forfeitures; it being manifestly intended that the jurisdiction 
therein conferred shonld be the usual and necessary jurisdiction 
exercised by the courts of equity for the protection of analogous 
rights." Judge Curtis had, at the November term, 1854, of the 
circuit court, in Stevens v. Cady, 2 Curt 200, considered the same 
subjeCt of the power of a court of equity over penalties under the 
copyright statutes, and said: "A court of equity does not en- 
force forfeitures or penalties, unless expressly directed by statute 
to do Bo;" and reached the same conclusion, in regard to the ab- 
sence of power conferred by any existing statute, which was con- 
flrmed In Stevens v. Gladding. It is diiHcult to suppose that the 
suprême court doubted the power of congress to confer this au- 
thority upon a court of equity, as incidental to the exercise of its 
ordinary jurisdiction. 

The défendants next insist that, under a proper construction of 
this statute, aU the profits which resulted to the infringer from 
the sale of the infringing article aftei" February i, 1887, cannot 
be aUowed, but that his liability extends only to the amount of 
profits which the complainant can show were due to the use of 
the patented design. The well-settled doctrine of the suprême 
court was and is that the profits to be assessed, under section 
4921 of the Kevised Statutes, in suits in equity for the infringe- 
ment of a patent, are those only which are properly attributable 
to the patented feature, and that the eridence of the patentée must 
"apportion the defendant's profits, and also the patentee's damages, 
between the patented and unpatented feature." Garretson v. 
Clark, 111 U. S. 120, 4 Sup. Ct. Eep. 291. If the profits upon the 
whole article are clearly due to the patented part, which gives 
to the article its marketable value, they are the measure of recov- 
ery. Manufacturing Co. v. Cowing, 105 U. S. 253. In this state 
of the statutes, applicable to patents for designs as well as to 
machine patents, the circuit court for the eastern district of Penn- 
sylvania held, in a case for the willful infringement of a design 
patent for carpets, that where no profits were found to hâve been 
made, but the complainant's sales had decreased as the effect of 
the infringement by the défendant, but the amount of damages 
could not be ascertained by the master from the évidence, the court 
was justified in presuming that the infringing carpets displaced 
in the market the complainant's carpets, and hence that the profits 
which would hâve accrued to them upon the quantity of carpets 
put upon the market is the measure of their damages." Carpet 
Co. V. Dobson, 10 Fed. Rep. 385. Upon appeal, the suprême court 
disagreed with the conclusion of the circuit court, and held that 
the complainant must be required to establish the actual damages 
or profits by trustworthy légal proof; and, as there was no évi- 
dence in the case of the value which the patented designs had con- 
tributed to the infringing carpets, the decree must be reversed, 
and nominal damages, only, should be awarded. Dobson v. Carpet 
Ce, 114 U. S. 439. 5 Sup. Ct. Rep. 945. The statute of 1887 was 
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passéd îû conséquence of this décision. The manifest purpose of 
congresS was to enlarge the remedy against infringers of design 
patents, and to déclare that the measiire of profits recoverable on 
account of the infringement should he considered to be the total 
net profits upon the whole article. A construction which should 
limit a recoTery aboTe $250 to the amount which the complainant 
could clearly establish to be the value which the design had con- 
tributed to the infringing carpets would be at variance, not only 
with the apparent législative intent, but with the language of the 
statute. The rule which congress declared for the computation 
of profits was the total profit from the manufacture or sale of 
the article to which the design was applied, as distinguished from 
the pre-existing rule of the profit which could be proved to be 
attribu table to the design. 

The défendants next insist that inasmuch as the bill was filed 
December 30, 1886, the complainant is not entitled, as to sales 
which were made after February é, 1887, to the total profits, in 
the absence of proof that thé entire profits were attrib arable to 
the use of the design. TJpon an accounting for an infringement 
comménced before the bUl wâs filed, and continued aftervvards, 
the complainant is entitled to recover the profits derived by the 
défendant from his infringement to the date of the accounting. 
"The practice saves a multiplicity of suits, time, and expense." 
Tatham v. Lowber, 4 Blatchf. 86; Bubber Co. v. Goodyear, 9 Wall. 788; 
Marsh v. Nichols, Shepard & Co., 128 U. S. 605, 9 Sup. Gt Kep. 168. 
This was also the rule in an accounting under a decree of foreclosure. 
Eobinson v. Bland, 2 Burrows, 1086; Holabird v. Burr, 17 Conn. 
563. In this case the infringement continued after the bill was 
filed, and after the act of 1887 went into eflect. Undjr the de- 
cree, which sustained the patent, and found an infringement, and 
directed an accounting, it was the duty of the master to take an 
account during the entire period of infringement, in conformity 
with the statutes as they existed at the respective dates when the 
infringement was committed. The cases of Williams v. Léonard, 
9 Blatchf. 476, and Sarven t. Hall, Id. 524, are not applicable. The 
décision in those cases was based upon the language of section 
111 of the act of July 8, 1870, which limited the remédiai provi- 
sions of the act to suits and proceedings comménced after its 
passage. Neither is it necessary to consider the rules of equity 
pleading in regard to amendments relative to circumstances which 
occur after the flling of the bill, for there was no necessity for 
an amendnient or for a supplemental bill. 

The decree of the circuit court is afiirmed, with costa 



• BAGLBY & SEWAIiL CO. T. EMPIRE WOOD-PULP CO. 

(Circuit Court of Appeals, Second Circuit August 1, 1893.) 

No. 95. 

1. Patents for Intention — Impkovbd Papbr Machine — Invention — In- 
fringement. • „ 
Letters patent No. 393,538, issued November 27, 1888, to Charles H. 
Oampbeil, for an Anventlon conslsting, as covered by tlie flrst and second 
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daims, of a comblnatlon to relieve the main frame of a paper machine 
from the downward pressure of the pressure rolls, between which the wet 
pulp passes, and for adjusting the guiding roU so as to keep the f elt upon 
■whlch the pulp lies in proper allgnment as It passes through the pressure 
rolls, are in that respect for a patentable invention, and are infringed by 
a similar machine in whlch the main frame is relieved from pressure. 

JJ. Same— Want op Co-opekatiok. 

The combination of the third claim by which each end of the guide 
roUer is adjusted, so as to bring the felt into proper relation with the 
pressure roUs, is not patentable, in that the separate sets of devices are 
an aggregation, and do not combine with each other, but work out an in- 
dependent and separate resuit, not due to any co-operating action. 

S. Same— Want of Novelty. 

The fourth claim of such patent contains nothing patentable, in view of 
the Downington Company's machine of 1882, in which the horizontal 
arms are bolted to the frame at one end and to the siU at the other end, 
whereas in the machine of the patent the arms are intégral with the 
frame. 

Appeal from the Circuit Court of tlie United States for the North- 
eru District of Kew Yorlc 

In Equity. Bill by the Bagley & Sewall Company against the 
Empire Wood-Pulp Company for infringement of letters patent for 
an improved paper machine. From a decree dismissing the bUl, 
complainant appeals. Keversed. 

0. H. Duell, for complainant. 
Eisley & Kobinson, for défendant. 

Before LACOMBE and SHIPMAN, Circuit Judgea. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of 
the circuit court for the northem district of New York, which dis- 
missed the complainant's bill in equity for the alleged infringement 
of letters patent No. 393,538, dated November 27, 1888, to Charles 
H. Campbell, assignor of the complainant, for an improved paper 
machine. The patented hnprovements are particularly applicable 
to the machine for sheeting wood pulp, which is technically termed 
a "wet machine." The objects of the invention which are of im- 
portance in this suit were threefold. The iirst was to relieve the 
main frame from the heavy downward pressure of the pressure rolls 
between which the wet pulp is carried; the second was to provide 
means for adjusting the guiding roU so as to Iceep the endless felt 
upon which the pulp lies in proper alignment as. the felt passes 
through the pressure rolls; the third was to furnish adjustable sup- 
ports foi" the stretcher roU, so that it shall be in alignment with the 
frame. The parts of the machine which relate to thèse three respec- 
tive improvements are described as f oUows : In this description thi; 
language of the inventer is substantially used. The fïrst improve- 
ment consists of a main frame, called, in the patent, "Frame A," 
upon which is mounted a pressure head frame, called "H," carrying 
two large press rolls, the lower of which joumals in a box which is 
attached to frame H, at one end, by a shoulder, and at the other 
■end by a screw rod. The upper end of frame H is formed with a 
projecting head, which is provided with a vertical nut and sleeve, 
through which the screw rod passes. A nut tightens the hôld of 
the screw rod upon the lower box, and the rod is supported in such a 
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manner, io conjunction. wità the shoulder, as to relieve the main 
frame froiû the pressuré of the roUs. Through the vertical niit a 
screw t)aSSËS, which is conpled to thé upper press roll journal box, 
and is provided with a collar between which and the journal box a 
stout spring is interposed. This screw is for the purpose of adjust- 
ing the pressure of tiie spring upon the upper rolL 




The mechanism of the second improvement is as foUows: A 
standard is mounted upon the forward end of the main frame, and 
carries at its upper extremity an arm, upon which is mounted the 
couch roll. From the top of the standard rises a bracket, to which 
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is pÎToted an upwardly projecting arm, at the upper end of whict îs 
a. jonimal box carrying one end of the guide roU. Below the journal 
box the arm is formed with. a segmentai slot, through which, and 
the upper end of the bracket, a screw passes, which has a clamping 
nut at its outer end. The corresponding pivoted arm on the op- 
posite side of the machine has above the journal box a swivel nut 
attached to it, through which a screw passes to the rear end of the 
machine, being supported by a suitable bracket provided with a 
hand wheel. The mechanism of the third improvement consists of 
horizontal arms projecting from the rear of the main frame, and 
provided with longitudinal ways, on which are movable mounted 
brackets carrying the stretch roUer, lliese brackets are adjustable 
by nuts and adjusting screws. 

The first improvement is described and claimed in the first and 
second claims of the patent, and the other improvements are re- 
spectively claimed in the third and fourth claims. 

The first claim is as foUows: 

"(1) In combination with the frame, A, and pressure roUs, K, J, the pres- 
sure-head frame, H, formed separately from the frame, A, and with the 
sleeve, H, on the upper end thereof, the journal box, b, seated adjustably on 
the lower portion of the frame, H, and provided with the sleeve, b", and the 
screw. S, adjustably ccamecting the sleeves, H", and b", and supportlng the 
l)ox, b, Independently of the frame. A, to entlrely relieve said frame from 
the pressure of the aforesald roUs, substantially as described and shown." 

The second claim spécifies the particular means for supporting 
the lower journal box, viz. a shoulder on the box, resting on a 
shoulder on the pressure head frame; and also the mechanism 
which is coupled to the upper press-roller journal box, viz. the 
screw, provided with a coUar and spring. 

The éléments of the combination described in the third daim 
are numerous, but the important portion of the claim consists in 
the means employed for the adjustment of the pivoted arms which 
support the guiding roll. A segmentai slot in one arm allows 
that arm, when unclamped, to be swung forward or rearward. 
The other arm is moved by the screw which passes to the rear 
end of the machine. The roUer is moved towards or away from 
the pressure rolls, and, the arms being adjustable independently 
of each other, either edge of the felt upon the roll can be ad- 
justed without changing the tension of the edge upon the other 
end of the roU. 

The fourth claim states with care the combination of ail the 
éléments which hâve been mentioned in connection with the third 
improvement. 

The circuit judge was of opinion that the first and second claims 
were not infringed, and that the third and fourth claims were in- 
valid for want of patentable novelty. 

The defendant's machine is one of four machines made by the 
LoAAville Iron Company. The castings used in the first of thèse 
machines were purchased from D. B. Gotham of the firm of Gothain 
& Baker, foundry men. They had sent E. V. E. Plank to a mill 
in Brownville, N. Y., owned by James A. Outterson, in which was 
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the first Campbell macMne, to take the measurements of it. From 
thèse measurements Plank made patterns, from wMch castings 
were made, and one set was purchased by the Lowrille Iron Com- 
pany. As made, the four machines were alike, and corresponded 
exactly with the machine of the Campbell patent. After this suit 
was brought, three of the machines were altered by removing the 
shoulder from each of the lower pressure-roll boxes and the shoulder 
from each pressure-head frame, H, so that each box rested on the 
frame, A. It is not contended that by this construction the first 
and second claims are now infringed. The shoulders are necessary 
parts of the invention described in those claims. 

The circuit judge was of the opinion that before this change 
was made, although ail the éléments of the first and second claims 
existed in the défendantes machine^ the journal box acttiâlly 
rested on the main frame, which was not relieved from pressure. 
This conclusion was based upon the testimony of Mh Hughes, one 
of the Lowville Iron Company, that the shoulders in the four ma- 
chines were fitted so that the journal box of the lower pressure 
roU, when placed on the upper surface of frame. A, could be moved 
by sliding the same on the frame, and the shoulders would overlap 
each other, and that the box was not supported independently of 
frame, A. This testimony is not substantially supported, is not 
in accordance with the testimony of the persons who saw thèse 
machines, and is not, we think, in accordance with the probabil- 
ities which the history of the machines indicates. The exhibits 
which were introduced by the défendant as anticipatory, or as 
showing such a state of appliances in machines having pressure 
rolls as to preclude patentable invention in the Campbell ma- 
chine, fail to convince the mind that the improvement of the 
first and second claims was either anticipated or was not patent- 
able. No pre-existing machine contained the spécifie means of 
supporting the journal box independent of the main frame which 
are incorporated in thèse two claims, and a manifest weakness and 
insecurity characterize the defendant's attempts to deny patent- 
able invention. It is also reasonably certain from the history 
of the Campbell machine that thèse claims describe combinations 
which are practically operative and successful. 

The third claim is for the combination of means by which each 
end of the guide roller is adjusted. The patentée says in his 
spécification that the segmentai slot upon one of the arms in 
which is journaled one end of the roller "allows the arm, when un- 
clamped, to be swung forward or rearward, to carry the roller 
a greater or less distance from the couch roU and pressure rollers, 
as may be réquired to properly support and guide the felt, and 
also that by turning the screw which is connected with the arm 
at the opposite side of the machine, the roller is swung with its 
axis into varions angles to the axis of the couch roU and pres- 
sure rolls." This adjustment Is to take up the slack which 
sometimes occurs on one edge of the felt. In other words, as 
it is correctly stated by the complainant's expert: "The two 
arms being adjustable independentiy of each other allows the 
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tension of either edge of the Mt to be adjusted wîtliaiit interfêr- 
ing with the tension of the other edge." The object of the in- 
vention, so far as is disclosed by the patent, was the indépend- 
ant adjustability of each end, so that each end of the felt 
might be brought from. time to trme, as occasion requîred, into 
proper relation with the pressure rolls. Each end is adjusted by 
a différent group or set of devices. One group is akin to the ad- 
justing mechanism in letters patent to J. T. Obenchain, No. 334,- 
460; the other is akin to the adjusting mechanism in letters pat- 
ent to James Dawson, No. 310,127. But the invalidity of the 
claim rests upon the fact that the separate sets of devices are 
an aggregation which do not combine with each other, and each 
of which Works out an independent and separate resuit, which is 
not due to any co-operating action. Pickering v. McCullough, 104 
U. S. 310. 

The invention of the fourth claim contained nothing patentable, 
in view of the Downington Company's machine of 1882, in regard 
to which testimony was given by Guyon MUIer. The différence 
between the two machines, so far as the improvement described 
in the fourth claim is concerned, is that the horizontal arms of 
the earlier machine were bolted to the frame at one end and to 
the siU at the other end, whereas in the patented machine they 
are intégral with the frame. This improvement is not patentable. 

The decree of the circuit court is reversed, with costs, with in- 
structions to enter a decree and for further proceedings in ac- 
cordance with the foregoing opinion. 



ROOKBR SPBING CO. v. WILLIAM D. GIBSON CO. (three cases.) 

(Circuit Court, N. D. Illinois. September 7, 1893.) 

Nos. 22,594, 22,871, and 22,872. 

1. Patents for Inventions — Suits to Rbsteain Inpringement — Res JtiDi- 

CATA. 

Where, In a suit to enjoin infrlngement of a patent, the only évidence 
tntroduced In suppoi-t of the défense of want of novelty relates to al- 
leged prier inventions of tlie défendant, a decree for complainant is not 
conclusive in a second suit a^inst other défendants, in which the claim is 
made that the complainant's patent was anticipated by the inventions of 
other parties, since the défenses to the two suits are not the same. 
8. Same — Pebliminabt Injunction — Eockinq-Chaie Sprikgs. 

The novelty of the Inventions described in letters patent No. 354,Oi3, 
issued December 7, 1886, to M. D. and T. A. OonnoUy, No. 247,472, Issued 
September 27, 1881, to Biersdorf & Bunker, and No. 297,108, issued April 
22, 1884, to W. J. Bunker, for spring attachments for rocking-chairs, is so 
questionable, in view of the previous state of tbe art, as shown by Car- 
ter's patent. No. 156,130, of October 20, 1874, Oonnolly's patent. No. 185,- 
501, of December 19, 1876, and Biersdorf & Bunker's patent. No. 214,871, 
of April 29, 1879, that a preliminary injunction agalnst their Infringement 
should not be granted. 

In Equity. Three suits brought by tbe Kocker Spring Company 
against the William D. Gibson Company to restrain the alleged in- 
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fringement of certain patents. Cîomplamant moved for a prelimin- 
ary injunction. Motion denied. 

Banning, Bannlng & Payson, for complainant 
OfSeld, Towle & Linthicum, for défendant 

SEAMAN, District Judge. Motion is made for preliminary in- 
junction in tteee actions in equity by the Kocker Spring Company 
against the William D. aibson Company upon the foUowing lett<^rs 
patent, respectively: (1) No. 354,043, of December 7, 1886, to M. 
D. & T. A, Connolly; (2) No. 247,472, of September 27, 1881, to Biers- 
dorf & Bunker; (3) No. 297,108, of April 22, 1884, to W. J. Bunker. 
The complainant's claim rests mainly on the flrst-mentioned (Con- 
noUys') patent, and, for right to injunction, a décision is shown in 
the ncrthem district of Ohio sustaining the firat two patents, in 
Spring Co. T. Flinn, 46 Fed. Rep. 109. Public acquiescence is alleged 
as to aU, and submissions to injunction, where suits hâve been 
brought. 

It is asserted that thèse patents cover the use in platform rocking- 
chairs of "broad, short, stiff springs, closely coiled, rigidly attached 
to brackets at their ends, amd constituting the only connection be- 
tween the rockers and the base of the chair, so as to dispense with 
ancillary or additional fastening devices." Tf the OonnoUy patent 
appears valid, and entitled to this construction, for the purposes of 
this motion, I think infringement by défendant is clear, and the in- 
junction must issue. The complainant owns thèse patents, and its 
principal business appears to be the manufacture of spring attach- 
ments for rockers. Its litigation in the Flinn Case was arduous and 
expensive, resulting in decree in its favor. There can be no just 
question as to the conduct of complainant in that matter. Its case 
was fairiy presented, and the contest was bona fide. Under thèse 
circumstances, it has eai^ed the right to protection by injunction 
against other infringers, unless new défenses are clearly shown, 
which did not enter into considération at the other hearing, and 
which strongly tend to invalidate the patent, or change the construc- 
tion there placed. 

Eesi)ect for the rights and privilèges guarantied by the law for 
the encouragement of invention, and weU-recognized rules of comity, 
as well, forbid reconsideration hère, for the purposes of this motion, 
at least, of tihe facts which were actually litigated and considered by 
the court in the Flinn Case. On the other hand, if the new défense 
appears material and cogent, presenting a différent, new, and other 
State ot facts than shown in the préviens case, it is proper and 
neceasary to give considération to the new phase. As held by the 
circuit court of appeals, in this circuit, in Stm'ling v. Plow Co., 9 U. 
S. App. 318, 3 0. 0. A. 471, 53 Fed. Rep. 119, (afflrming 49 Fed. Rep. 
637,) in such case "the rule of comity has no application, or its ap- 
plication is limited." It would be unjust to grant the preliminary 
injunction, based wholly upon that adjudication, if it appears proba- 
ble that the new facts, weU proved, would hâve led, or would lead, 
to différent résulta. The record in the Flinn Case is hère, with com- 
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plainant's mcmng papers, and it is claimed in behalf of complaînant 
that the défense brings notMng "whicih. was not produced in kind 
before Judge Kicks" in the former case. The issue wUl be con- 
sidered as narrowed to a clear shoTying of material différence, and 
without unnecessary comment upon the mqjits, which must be de- 
termined at final hearing. 

1. This record shows that tàe Flimn défense was entirely directed 
to acts of Plinn and liis f oreman, Bell, under Mm, and to proving Ms 
knowledge, use, and invention of platform rocker springs prior to the 
all^ed Connolly invention, and that Flinn's patents were entitled 
to priority. There was no testimony upon the part of that défend- 
ant as to the prior state of the art, aside from his own opérations or 
inventions. He evidently had complète faith in himself, and in the 
anticipatory character of his designs and personal expérience, and 
refrained from calling in other expérience or showrng, — ^whether 
from conceit, undue confidence, ignorance, or désire to uphold his 
patents is not material hère. The exhibit of a board of springs, pro- 
duced there for his défense and hère offered by complainant, is 
whoUy made up of Flinn's own productions. The opinion there flled 
bases its conclusions in favor of complainant upon the futility of 
those proofs, and not upon any considération of the prior art 
generally, as to which there was no testimony. In Singer Rocking- 
Chair Go. v. Tobey Fumiture Ck)., 14 Fed. Kep. 38, (in this circuit,) 
there was such showing of the prior state of the art in platform 
rockers that a patent of 1869 was held invalid, in a strong opinion 
by Judge Drummond, because a "mère mechanical changé." There 
earlier devices were carried back to 1819, while in the Flinn Case 
they were not brought to notice. It is true that Mr. Bunker, prési- 
dent of complainant, and other witne«ses in its behalf , refer in testi- 
mony to the prior existence of such rockers, both with rubber and 
with wire-spring attachments, but only incidentally, and by way of 
argument of beneflts conferred by thèse patents, and in connection 
with and to emphasize their showing that the latter had revolu- 
tionized the rocker-chair industry, — a claim which is not urged hère 
with much force. Comparisons were made with, and attention con- 
fined to, the appliances shown by Flinn, and no other exhibits were 
brought in. In this state of proofs, and in the absence of any show- 
ing of prior patents, the court was left without testimony ui>on 
which to raise, fairly, the question of novelty. The défense which 
there failed was priority of invention and anticipation. 

Of the défense hère presented, it is sufflcient to mention that there 
is much testimony ^owing the existence and gênerai use and 
popularity of platform rockers long prior to the invention hère 
claimed, with various spring attachments, apparently answering the 
pupposes hère claimed, if not so perfect, and including an original 
exhibit of one old "Powers" platform rocker, out of a large quantity 
manufactured and sold prior to 1880, which had been in constant 
use since. There are numerous patents now introduced, — ail prior 
to the date of the Connolly patent, and some prior to any claim of 
their invention, — which hâve important hearing, and may be found 
controlling; also, important expert testimony. Much light will then 
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be afforded, which was wanting in tlie former case, to détermine 
whether tàe invention clatmed was novel, or was anticipated. For 
the latter purpose, three of the patents now shown impress me as 
especially reqtilTing consideratioii, viz.: Carter's, No. 156,130, of Octo- 
ber 20, 18t4, wliicli lias a rubber ligament or spring; Connollys', No. 
185,501, of December 19, 1876, on application filed April 19, 1876, 
which has the broad, short, spiral spring, but applied to a tilting 
chair jpersdqrf & Bunker's, No. 214,871, April 29, 1879, which shows 
two spiral springs for a rocker, rigidly attached, and to avoid which 
the Connollys appear to hâve amended their application in question. 
The Carter patent clearly antedates any claim of invention by the Con- 
nollys. The other two are prior to their application, and may be 
found to hâve priority in fact, under the circuinstances. 

2. The Connollys are now shown to bave taken out two patents 
upon their application of July 30, 1880, — one numbered 354,042, and 
the other, hère in question, No. 354,043, — on divisional application. 
The file wrapi)er and contents upon that application are brought in, 
and show, in the original, no référence to use of the spring for the 
weU-known form of platform rockers, but only to "an improvement 
in a combined tilting and rocking chair." One spring is specified, 
but it is stated that "two springs of light tension may be employed" 
instead. As described, it would not seem applicable to the usual 
platform rocker, and it remains to be determined whether any de- 
scription, claim, or diagram in the original would so apply it. If 
not, the patent sued on is invalid. The patents issued of like date; 
the first in number describing a combined tilting or rocking chair 
with (pref erably) one spring, and the other a "rocker" with two 
springs, — the springs being similar. It is claimed by complainant 
that both can stand, — one as generic, and the other spécifie. In dé- 
fense it is asserted that the last is for the same invention as the 
first, and therefore invalid. Thèse questions are clearly open, as 
they were not before the court in the Flinn Case. 

The view hère taken renders further comment upon the record un- 
necessairy, and a déniai of the motion for a preliminary tajunction 
must follow. The fact that final hearing may soon be had will save 
the complainant from serions hardship, if it shall successfully meet 
thèse difficulties. 

The motion is denied. 



HBATON-PBNINSULAR BUTTON-FASTBNER CO. V. ELLIOTT BUT- 
TON-FASTENBR 00. 

(OJrciilt Court, W. D. MlcUgan, S. D. October 13, 1893.) 

1. Patents fob Inventions— Botton Fastenbe—Anticipation. 

The Invention for which letters patent No. 293,234 were Issued, Feb- 
ruary 12, 1884, to Charles H. Eggleston, for a settlng Instrument for at- 
tachlng buttons to leather and other fabrics, was not anticipated by the 
devlce covered by letters patent No. 212,316, No. 220,932, and No., 220,- 
933, granted to McGiU, for attachlng sheets of paper together; for al- 
though both patentées used dévices for driving a metalUc staple througlx 
the materlal and clinching its ends on the other slde, and the McGill de- 
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vice could be adapted to fastening buttons, yet McGill had not contem- 
plated such use of it, and the slot derlce of the Eggleston patent for 
gulding the button is not found in tlie McGIll device, or, if found, Is not 
used for tlie same purpose; and, furtlier, tlie Eggleston patent had been 
sustained by tlie courts in two prior cases. 

2. Same— Validity — Force dp Piîior Décisions. 

In patent causes, where an issue lias once been passed upon by a cir- 
cuit COTU-t, it is only in a case of clear mistalie of law or f act, of newly- 
discovered testimony, or upon some question not considered by the court, 
tbat a circuit court sitttng in anotber district is at liberty to review tlie 
findings, and it wlll not do so merely because there is doubt as to wliether 
the patent in Issue bas been anticipated, when that question bas been 
previously passed upon. Searls v. Worden, 11 Fed. Rep. 501, foUo-wed. 

8. Bamb — Infrinsemekt— Button-Fastbnikg Device. 

Letters patent No. 293,234, Issued February 12, 1884, to Charles H. 
Eggleston, for a setting instrament for attaehing buttons to leather and 
other fabrics by drivuig through thé fabric, and cllnching on the opposite 
side thereof, a metallic staple passed through the eye of the button, is in- 
fringed by Elliott's machine, in which the buttons are automatically fed 
to a certain point, where a pièce of wire is passed through the eye, bent 
into a staple, placed in a guide, driven through the material and clinched 
upon its underside, for the Elllott machines use the narrow slot of the 
Eggleston machine to hold the eye of the button, and the wldening of 
this slot at its lower end neither adds to nor detracts from the opération of 
the machine in any way, and fulfllls no essential purpose, and the other 
devices for drirlng and clinching the staple are the same in both ma- 
chines. 

In Equity. Bill by the Heaton-Peninsular Button-Pastener Com- 
pany against the EUiott Button-Fastener Company for infringement 
of letters patent. Decree for complainant. 

Statement by BROWN, Circuit Justice : 

This was a biU in equity for the infringement of letters patent No. 293,234, 
issued February 12, 1884, to Charles H. Eggleston, for a setting instrument 
for attaehing buttons to leather and other fabrics. 

In his spécification the patentée states; "The invention relates to that 
class of setting devices used in clinching metallic staples or fasteners wliich 
engage with the eye of the button, and hâve prongs whlch pass through 
the fabric, and are clinched on the side of the fabric opposite the button; 
and the object of my invention is to produce a setting device which can be 
used conveniently for setting and clinching an ordinary metallic staple, and 
hâve the two prongs of the staple, if desired, in a Une at right angles with 
the strain on the button." 

This the patentée accomplishes by means of a guide provided with a slot 
and groove placed between, and in combination witli, a pair of jaws, the 
groove and slot being so arranged that the groove wiU receive the staple, 
and the slot the eye, of the, button. One of the jaws bas a projection, so 
that, when the jaws are brought towards each other, the projection passes 
Into the groove of the guide. This projection is provided with a recess or 
slot, P, leavlng two projections, one on either side of the slot, and each 
grooved so as to fit upon the back of the staple. 

In opération, the staple is placed in the eye of the button, and then placed 
in the grove, t, in the guide, G, the points of the staple being towards the 
jaw, J, and the rounded portion towards J'. The slot, i, reoelves the upper 
part of the button eye, and allows it to be moved freely therein. By clos- 
ing the jaws, the staple is driven through the fabric, and, coming in contact 
with the grooved face, C, of jaw, J, the points are tumed towards each 
other and clinched, thereby attaehing the button to the fabric. There 
was but a single claim to the patent, which read as foUows: "In a but- 
ton-eetting Instrument, the guide. G, provided with the slot, i, and groove, t. 
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placed betwçen and In comblnatlon vrtth the jaws, J and J, the groove, t, 
and the slotj i, belng so placed wlth référence to each other that the groove 
will recelve the staple, and the slot, i, the eye, of the button, substantially 
as descrlbed." 
The défenses were the usual ones of nonlnvention and nonlnfringement 

Sweèt & Perkins, (Jas. H. Laage, of counsel,) for complainant 
T. J. O'Brien, (Taggart & Denison and John R. Bennett, of coun- 
sel,) for défendant 

BEOWN, Circuit Justice, (after stating the facts.) While a large 
number of patents were put in évidence, either to anticipate or 
limit the Eggieston patent, the question of anticipation really 
turns upon the several patents to McGill, numhered 212,316, 220,932, 
and 220,938, covering devices for inserting metallic staples in 
papers; devices which, in their most improved form, hâve gone 
into gênerai use for attaching légal papers together in a manner 
convenient for filing. Patent No. 212,316, the one most relied upon, 
exhibits an upright casé, 1), containing a plunger, F, and a spiral 
spring attached to raise the plunger after the staple is inserted. 
The plunger consists of a metallic cylindrical rod having at its base 
an enlargement, which latter is provided on opposite sides with 
feathers, which are forced down on the head of the staple, driving 
the shanks of the latter out of the guide, and supporting grooves 
.through the articles, which are placed on an anvU adapted to bend 
the shanks of the staple in towards each other, clinching them 
against the underside of the papers to be attached together. In 
this connection the patentée states that "a staple provided with 
almost any shape or struck-up form of head may be inserted with 
this délice, by mortising out the face of the plunger, F, so that the 
bottom of its feathers wUl always rest upon the top of the shoulders 
of the staple." 

This device, which bears a doser resemblance to plaintifif's pat- 
ent than any other put in évidence, was evidently not designed for 
the purpose of fastening buttons to cloth or leather, or driving 
staples with buttons strung upon them; and, while the expérimenta 
made in the présence of the court indicated that it eau be adapted 
to such use, it could not be made effectuai for that purpose without 
certain changes, which Eggieston seems to hâve been the ârst to 
make. The idea that a staple with a button strung upon it could 
be g'uided and driven through a tube was apparently new with 
Eggieston, and the carrying out of such idea required certain 
changes to be made in the McGill patent which were not very 
radical, but which never seem to hâve occurred to any one prior 
to Eggieston. Doubtless, a patentée is entitled to a monopoly of 
his invention for ail purposes; but where it is designed for a par- 
ticular purpose, and another bas taken it, and, by certain changes in 
its construction, has adapted it to an entirely différent purpose, the 
évidence of its original adaptation for such new purpose oaght to 
be reasonably clear and convincing to deny the improver the beneflt 
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of a patent for such new adaptation. Whatever be the technical 
rights of the original patentée, the equities of the patent law do not 
require that he should be protected for any nse of his device be- 
yond that originally contemplated by him, unless such new use 
involye changes of a purely trivial character. The évidence that 
the new use conceived by Eggleston was not contemplated is scarce- 
ly weakened by the testimony of McGiU that his device was not 
devised by him for the spécial purpose of putting on the market an 
instrument for setting buttons on shoes, but that was an obvions 
use, "and in fact it did occur to me when I first made Exbibit A, 
in 1879, that the tool could be used for attaching buttons to cloth, 
leather, etc., and I on several occasions then and since showed to 
others its capabilities of such use by actually setting buttons." 

Without going into détails of the différence between the two de- 
vices, it is sufficient to say that the slot, i, of the Eggleston patent, 
which is made sufflciently narrow to act as a guide for the button, 
at least up to the point where the eye of the buttx)n is engaged 
by the recess, P, in the jaw, S', is not found in McGill's device, or, if 
found there at ail, not used for the purpose for which Eggleston 
employed it, and not capable of such use except in a very awkward 
and insuiHcient manner. 

But, assuming it to be a question of doubt whether the changes 
made in the McGill patent did involve invention, the fact that the 
patent has already been sustained in two other cases — one decided 
by Judge Coït of the first circuit, in the case of Peninsular Novelty 
Co. V. American Shoe-Tip Co., 39 Fed. Eep. 791, and the other by 
Judge Severens, in the case of Peninsular Novelty Co. v, 01ds,i 
— is sufiScient of itself to turn the scale in favor of the patent. 
We repeat hère the language which was used in Searls v. Worden, 
11 Fed. Bep. 501: 

"Tbat in patent causes, where the same Issue has been passed npon by 
the circuit court sitting in another district, it is only in a case of clear mis- 
take of law or fact, of newly-discorered testimony, or upon some question 
not considered by such court, Uiat we feel at llberty to review Its flndings." 

Upon the question of infringement, the main défense is that the 
Elliott machine, with which the défendant is operating, does not 
hâve the guide of the Eggleston patent with its front slot, i, 
which, as before indicated, is really the essence of his invention. 
Defendant's machine is of a différent class from that of-the plain- 
tiff's — a power machine in which the buttons are automatically fed 
to a certain point, where a straight pièce of wire from a contin- 
uons roU is passed through the eye of the button, eut to a proper 
length, and bent around a former into a staple, where the former 
is withdrawn, leaving the staple with the button strung upon it 
in a guide provided with a groove for embracing and guiding the 
legs of the staple, and is then driven by the action of a driver 
tl^ough the guide into the material, and the legs of the staple 

'Not reported. 
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clinched against the undersîde of thé materîâl by the action ôf 
an anvil. In this connection défendant does show a front 
slot, wMch np to a certain point subserves the purpose of guiding 
the button; but it is claimed that this function ceases at the point 
where the wire is eut and turned to form a staple, and that below 
the point where the driver engages the crown of the fastener it 
is enlarged, and does not perform the function assigned to it in 
the Eggleston patent. It is therefore contended in behalf of the 
défendant that, because of this enlargement of the lower portion 
of the slot of the défendant, its machine does not hâve the guide of 
the Eggleston patent with its slot, i. 

It is difiScult to see what the object of the défendant was in 
widening the slot at its lower end, since such enlargement appears 
to fuLâU no essential purpose, neither adding to, nor detracting 
from, the opération of the machine in any way. Indeed, it is 
quite possible it may hâve been done for the very purpose of evad- 
ing this patent. If it be said that the narrow slot is useless to 
the défendant after the staple is formed and the setting opéra- 
tion begins, it is because at this point the driver straddles and 
seizes upon the eye of the button, and guides it to the point of 
insertion in the fabric, precisely as at a certain point in the opéra- 
tion of the Eggleston device the eye of the button is straddled by 
the slot, P, in the jaw, J, when the narrow slot in the guide be- 
comes useless, and the button is held in place by the slot in the 
jaw. In neither device, after the driver bas straddled the eye 
of the button, is there a necessity for a slot so narrow as to hold 
the eye centrally upon the crown of the staple; but it may 
be widened ont, provided it be not widened out so much as to de- 
stroy the function of the groove, t, and permit the legs of the 
staple to escape laterally from the groove. It appeared that in 
the EUiott machine the slot, i, of the Eggleston patent is made 
use of so far as such use is of any value to the machine, and we 
do not think the charge of infringement is avoided by the fact 
that in the final opération of perforating the fabric and clinching 
the staple the narrow slot becomes superfluous. The main diflQ- 
culty arises from the fact that in the Eggleston patent the button 
starts down the slot or groove with the staple already formed and 
strung upon it, while in the defendant's device the button starts 
down the groove alone, stops on its way to receive the wire, and 
to hâve this wire formed into a staple, and then to be impelled by 
a driver so fashioned that the narrow slot becomes unnecessary. 

I hâve experienced some difflculty in the examination of this 
question by the intricacy of the EUlott mechanism and the ab- 
sence of a model; but, upon the best considération I hâve been 
able to give to it, it seems to me, though I confess not without 
some doubt, that the charge of infringement is fairly sustained, 
and that there should be a decree for the plaintifF. The défendant 
seems to hâve availed itself of the Eggleston device so long as it 
was useful in the structure of its machines, and to hâve discarded 
it when it became unnecessary. 
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SEVEEENS, District Judge, (concurring,) In tMs case I concur 
in the opinion of the presiding justice. To what he bas said in 
regard to the validity of the Eggleston patent I hâve nothing to 
add. 

Upon the question of infringement there has been in my mind, 
during the progress of the case, a similar doubt to that expressed in 
the opinion of Mr. Justice BEOAVN; but a careful study of the 
mechanism of the machines of the respective parties has substan- 
tially dispelled that doubt, and upon bis suggestion I will, as suc- 
cinctly as possible, state the grounds upon which my conclusion 
rests. 

Certain propositions are clear and undisputed. The clinching 
anvil of the defendant's machine is fashioned and opérâtes in the 
same way as that of the Eggleston patent. The driver is con- 
structed in the same way, has the same groove and recess, and 
it exécutes the same function, and in the same way, as that of 
the complainant. The same is true of the grooves in which the 
fitaple is fixed, guided, and driven, and ail thèse éléments — anvil, 
driver, and guiding grooves — in combination, acting upon the ma-, 
terial employed, operate in the same way, and produce the samei 
resuit, in both machines. i 

There remains the feature of the slot in which the shank of thfe 
button is held in position; and the question whether that of the. 
défendant is substantially the same, and exécutes the same func- ! 
tion in the defendant's machine, as in the combination of the 
claim of the Eggleston patent, is the only controverted one in the 
case. Now, it is to be observed that the practical purpose ot 
the front slot, i, in that patent, is to hold the button shank per- 
pendicularly to the crown of the staple, with the upper side of 
the eye centrally located on the crown of the staple, until the 
driver should engage the latter by the shoulders, and the eye ot 
the button by its recess, and the relation of machinery and ma- 
terial should be so far adjusted and the moving parts sufiQciently 
started on their way to insure the successful completion of the 
opération according to the intention of the patent. In the after- 
part of the opération the slot is a mère clearance way. In so far 
as the use of the slot, i, is concerned, the thickness of the guide, 
G, in the Eggleston patent is not material, and the lower part of 
it might be widened indeflnitely without any impairment of its 
functions. The thickness of the guide is necessary for the pro- 
portions of the staple to be driven, but, after the initial movement 
of the engaged parts takes place, the slot, i, is not necessary for 
the purpose of guiding. 

The defendant's machine is undoubtedly a very successful one, 
and it demonstrates what I hâve just said, namely, that the con- 
tinuance of the slot, i, in uniform width down to the anvil is 
not at ail necessary, and is not a material requirement, and that 
if, in the afterpart of the movement, a passageway for the shank 
of the button is afforded, it is enough. Thus the very feature 
upon which the défendant undertakes to found its défense is by 
itself proved to be an immaterial one. So, also, the defendant's 
V.58F.no.l — 15 
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machine shows the necessity for its due opération of so much of 
slot, i, as it is found in the Eggleston patent, as is material in 
the latter. 

The patent covers the éléments involved in the opération of talî- 
ing the grip and starting, as well as the subséquent portion of 
the movement Indeed, the former is the vital part of it. 

It seems plain, therefore, that the' défendant uses every essential 
élément of the complainant's combination; that the éléments oper- 
ate in practice in substantially the same way, and produce the 
same resuit. 



OONSOLIDATBD PIEDMONT CABLE CO. v. PAOIFIO CABLE EY. CO., 

(two cases.) 

(Circuit Court of Appeals, Nintli Circuit July 24, 1893.) 

Nos. 50 and 55. 

ApPEALABLE DbCRBES— lîTTteELOCUTOBT Injunction. 

Oa appeal, under section 7 of the judiciary act of Marcli 3, 1891, from 
an interlocutory decree granting an injunction, made on à hearing upon 
tHe merits of the whole case, the circuit court of apipeals bas jurisdiction 
to review the mérita' 

Appeal from the Circuit Cîourt of the United States for the 
Northern District of California. 

In Equity. Suit by the Pacific Cable Railway Comi)any agaiast 
the Consolidated Piedmont Cable Company for infringement of 
letters patent No. 189,204, issued April 3, 1877, to William Eppel- 
shetmer, for an "improved clamp apparatus for tramways or street 
railways." The decree of the circuit court sustained the validity 
of the third claim of the patent, found infringement thereof by de- 
fendant, perpetually enjoined further infringement, and directed a 
référence for an accounting. 

Also, suit between the same i)arties for Infringement of letters 
patent No. 244,147, issued July 12, 1881, to Henry Eoot, for a 
tension apparatus designed to take up the slack of the cable in 
cable raHways. The decree of the circuit court sustained the valid- 
ity of both claims of the patent, found infringement by défendant, 
and granted a perpétuai injunction and a référence for an account- 
ing as in the other case. 

On appeals by défendant in both cases, numbered, respectively, 
50 and 55, the circuit court of appeals, on considération of the 
merits, afflrmed both decrees. 7 U. S. App. 444, 3 0. C. A. 570, 53 
Ped. Hep. 385; 7 U. S. App. 434, 3 C. C. A. 566, 53 Fed. Eep. 382. 
Subsequently a rehearing was granted in both cases, and they were 
reargued on the question of the jurisdiction of the court, on such 
appeals, to review the merits. Decrees reaSirmed. 

' Wheaton, Kalloch & Kîerce, for appellant 
Wm. F. Bopth, for appellee, 

Before McKENNA and GILBERT, Circuit Judges. 
* See note at end of case. 
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McKENNA, Circuit Judge. TMs c^se was hèard kt the July,' 
1892, session of the October, 1891, tenu of the court, and the judg- 
ment of the court below afflrmed. A rehearing was subsequently 
granted. This bas satisfled us that tbe views expressed at the 
foimer bearing are correct. 

Tbe case came bere on appeal from an interlocutory decree 
granting an injunction, but was beard as well on the merits. An 
inquiry was suggested wbether tbis court had jurisdiction to re- 
view the merits. Counsel for botb parties agreed that it had. 

In the case of Iron Works v. Smitb,^ tbis point was speciflcally 
presented on a motion at tbis term of plaintifE to.limit tbe appeal 
of the défendant to one from tbe order of tbe circuit court granting 
an injunction. Tbe motion was denied, and tbe jurisdiction of tbe 
court to review tbe case on the merits affirmed. 

The decree of the circuit court is aflQrmed. 

For the same reasons, same ruling in case No. 55. 

NOTE. 

Décisions ôf the circuit courts of appeals In other circuits on the question 
of the extent of thls jurisdiction in like cases are colleeted In a note to the 
report of the original décisions in the above cases. 3 0. 0. A. 572, 53 Ped. 
Rep. 387. 



PBOBIA TABGET CO. v. CLEVELAND TARGET CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. August 1, 1893.) 

Noi 40. 

1. Patents fob Invbntionb— Reibsdks— When Allowed. 

ïhe commlssioner of patents Is without power to grant a reissue unless 
It shall clearly appear that the original patent was defectlve and In- 
operative for the invention Intended; that thls defect and inoperativeness 
arose through Inadvertence and mistake; and, finally, that the patentée 
had not, by lapse of tlme and lâches, abandoned his right to hâve tbe 
correction made. 

2. Same — Opbrativb Original Patent— Chabactbb of New Claims. 

A reissued patent is void If It shaU appear from an examination of the 
old and the new patents that the old patent was not détective or In- 
operative, but was for a complète invention, and that the reissue was 
taken ont to secure another and différent invention lurking in the me- 
chanlcal arrangement of parts. Parker & Whipple Co. v. Yale Olock Ûo., 
8 Sup. et. Rep. 38, 123 U. S. 87, followed. 
8. Bamb— Inadvebtbnce and Mistake — Commissionbr' s Action— When Re- 
view ablb. 

The action of the commlssioner of patents In granting a reissue Is con- 
clusive upon the question of the existence of Inadvertence, accident, or 
mistake. If there is any évidence before hlm tending to show such acci- 
dent, inadvertence, or mistake as wlll, in law, warrant a reissue; but if 
the records show that there was no such évidence before him, or that 
there was record évidence, of a conclusive character, showlng that there 
could hâve been no accident, Inadvertence, or mistake, the reissue is vold. 
47 Fed. Rep. 728, affirmed. Huber v. Manufacturlng Co., 13 Sup. Ot. Rep. 
603, 148 U. S. 270, and Mahn v. Harwood, 5 Sup. Ct Rep. 174, 6 Sup. Ot 
Rep. 451, and 112 U. S. 354, followed. 

*No opinion âled. 
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i. Samb— Target Tbaps. 

Olalms 3 and 4 of relsstied letters patent No. 10,867, granted September 
13, 1887, to N. G. Moore, administrator of Charles F. Stock, coverlng a 
target-throwing trap whlch bas the target-holding devlce pivoted to the 
end of the throwing arm, so as to give; It, by centrifugal force, an inde- 
pendent, rotary motion, thus causlng the target to spin In the air so as to 
hâve an even fllght, are void for want of proof that, through Inadvertence 
and mistake, this invention was onalittied from the specifloations and 
claims of the original patent, No. 295,302, issued to Stock March 18, 1884, 
«vhich covered merély a novel devIçe adapted to retain the target during 
the swing of the arm, and to releasç It at the proper time for causing It 
to be properly projected into the air; , the proofs given belng merely to the 
eflect that Stock was much dissatiàiied with his patent, when first re- 
ceived, and it appearing that neitherhe, nor those Interested with him 
In the patent, made any attèmpt to procure a reissue untU af ter they had 
seen the subséquent Marqua patent. No. 301,908, whieh covered, substan- 
tially, the invention claimed in the reissue. 47 Fed. Rep. 728, afiirmed. 

5. SaME— IWFKINGEMBNT. 

The first claims of the original and rèissued Stock patents, which cover 
the "combination with the throwing arm of a target-throwing devlce, of a 
clip for holding the target, arranged to automatically drop below the upper 
surface of the throwing arm for releasing the target," are not Infringed 
by a trap made under letters patent No. 322,714, issued July 21, 1885, to 
Albert A. Hebbard, in whlch the centrifugal power arislng from the 
motion of the throwing arm overcolhes the résistance of a spring which 
actuates one arm of the clamping devlce, thus graduaUy releasing the tar- 
get. 47 Fed. Rep. 728, afflrmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

In Equity. Suit by the Peoria Target Company against the 
Oleveland Target Company and others for infringement of a patent. 
There was a decree in the court below for complainant, (43 Fed. Eep. 
922,) but on a rehearing the bill was dismissed, (47 Fed. Eep. 728,) 
and complainant appeals froto the latter decree. AfQrmed. 

Statement by TAFT, Circuit Judge: 

This is an appeal from a decree of the circuit court of the United States 
for the northem district of Ohio. The action below was for the infringement 
of a patent, and the recovery of profits and damages. The decree appealed 
from dismissed the bill. The biU was based on rights asserted imder rè- 
issued letters patent No. 10,867, granted September 13, 1887, to N. Grier 
Moore, administi'ator of the estate of Charles F. Stock, deceased, for a new 
and improved devlce for throwhig targets, of that class known as "clay pigeon 
and bail traps." The original patent was issued to Charles F. Stock, was 
mimbered 295,302, and was dated March 18, 1884. It was granted on an ap- 
plication whlch was flled December 28, 1883. The application for a reissue 
was flled on March 27, 1885. 

The bill averred that prier to March 18, 1884, Charles F. Stock was the 
true, original, and flrst Inventor of certain new and useful improvements in 
bail traps; that he made application for letters patent, and that a patent was 
accordingly issued to him on March 18, 1884, numbered 295,302; that a^fter- 
wards, on June 4, 1884, he sold an undlvided half interest in the invention to 
the Isaac Walker Hardware Company, and that afterwards, on October 28, 
1884, Stock died at Peoria, in the state of lUinois; that N. Grler Moore was 
appointed his administrator on December 18, 1884, and that Moore, by 
virtue of an order of the probate court, assigned aU his interest in the im- 
provement and patent, and to any extension or reissue thereof, to Edward H. 
Walker, and that this assignment was concurred in and signed by Elizabeth 
Stock, widow of Charles F. Stock, and was duly recorded; and that subse- 
quently ail the owners of this patent and its reissue assigned the same to the 
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Peoria Target Company. The blll further avers that said original patent bptag 
found inoperatlve and invalid, by reason of a defective and insufflcient spécifi- 
cation, which def ect and Insufflciency had arlsen by reason of the inadvertence, 
accident, or mlstake, and without any fraudulent or deceptlve intention on the 
part of sald Charles F. Stock, the inyentor, was by his adminlstrator, and 
wlth the consent of the said Isaac "Walker Hardware Company, sarrendered 
to the commissioner of patents, and an application was made for a new pat- 
ent to Issue for the same invention, which application veas granted. The 
blll then avers: "And your orator shows unto your honors that for a long 
time prier to his death the sald Charles F. Stock was in very poor health, at 
times unable to transact any business whatever; that your orator is in- 
formed, and belleves It to be true, that shortly af ter the granting of the aforesald 
original letters patent, and long bef ore his death, sald Stock dlscovered the 
many errors, hiadvertences, and insufflclencles of the sald letters patent, ren- 
dering the same inoperatlve or Invalid as aforesald, and that sald Stoclc 
thereupon, and without delay, sought the advlce of légal counsel thereon, and 
took steps to apply for a reissue thereon; that such application for reissues 
was delayed by reason of the lûness of sald Stock, his subséquent death as 
aforesald, and by the delay in the administration of his estate, and without 
any fraudulent or deceptive Intent; and that your orator is informed and be- 
lleves that no other person, firm, or corporation, not acting luider authority 
of sald Stock or his assigns, ever began the manufacture, sale, or use of any 
target-throwing traps containing or embodying the said improvements or said 
Invention until long after said Stock had sought légal counsel, and taken 
steps towards reissulng said original letters patent upon a corrected and 
amended spécification as aforesald." The blll then charges the défendants 
wlth infringement, and prays for an injunctlon and damages. The answer 
dénies that Stock was the original inventer of the Improvements covered by 
the original letters patent; dénies that the original letters patent were inop- 
eratlve or invaUd by reason of any insufiicient or defective spécification, or 
that such Instifflclency or defect arose through inndvertence, accident, or mls- 
take and without any fraudulent or deceptive intention; avers that the sur- 
render and application for a reissue were made solely for the purpose of se- 
curing in said relssued patent broader clalms than were contained in sald 
original patent; and that the alleged Invention clalmed In and by the new 
and broadened daims of said relssued letters patent were shown and de- 
sctibed, prior to the application for said relssued patent, In two patents to 
Marqua, and in one to N. Grier Moore, the adminlstrator of the estate of 
Charles F. Stock. The answer dénies the statements conceming the décline in 
health of Stock prier to his death, and his Inabillty to transact business. The 
answer dénies Infringement, and asks a dlsmissal of the bill. 

The évidence in the case raised several issues. One was as to whether 
Stock was the flrst inventor of the device clalmed in the reissue. Anothei- 
was as to whether the défendants tnfringed the clalms of the relssued patent. 
The only Issues which the court foimd necessary to conslder, however, were— 
Flrst, the valldlty of the reissue; and, second, whether the défendants In- 
fringed the first claim of the relssued patent, which was substantiaUy the 
same as the flrst claim of the original patent. 

As already stated, the original and relssued patents sued on relate to tar- 
get traps. The target used is dish-shaped, wlth a rim on the exterior circum- 
ference. It is thrown by an arm swlnging upon a center, and glven Impulse 
by a strong spring. Stock's irventlon conslsted in a novel device at the outer 
end of such throwing arm for holding the targèt, adapted to release the target 
at the proper time so that it might be properly projected into the air. The 
device conslsted of a short arm or carrier connected wlth the throwing anu 
by a two-way joint. The target was placed over this short arm or carrier, 
and was held In place by an upward projection on the carrier in front of its 
outer rim. The carrier and the target upon it were in the plane of the throw- 
ing arm, but before the trap was sprung the carrier was at right angles to 
the throwing arm. As the throwing arm swung upon its center, it carried 
the target wlth it; and the centrifugal force caused the short arm or carrier, 
wlth the target upon it, to swing about on its pivot connection into Une wlth 
the throwing arm. When it reached this position, the upward projection upon 
the carrier dropped below the plane of the throwing arm away from in front 
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of the rlltn oï the target, and the latter, belng free, flew off Into the air. The 
office of the two-way joint, as explalned In the original patent, was to permit 
the motion of the target from a position at right angles with the throwing 
arm to a position lu Une Xvlth it, which motion would cause the target-hold- 
Ing projection or buttbn àutomatically to drop below the plane of the throw- 
ing arm, and release the target. 

The original patent disclosed six différent varieties of the devlce for releas- 
ing dish-shaped targets, and one for releasing a bail target, la each of whlch 
the mode of release was différent, but in. aU of which the target was held by 
a pièce at right angles to the plane of the carrier and throwing arm, and 
was released by the dropplng of that pièce below the plane of the carrier and 
throwing arm automaticaUy. In the orlghial patent It was stated that the 
Invention, which was a releaslng derlce, was Intended to release the target 
at'the proper time so that it might be properly projected Into the air. In the 
relssued patent It was said that the Invention, whlch was a plvoted carrier, 
was hitended to glve a more even flight to the target, by Imparting to It, 
as It left the trap, a rotary impulse or axial rotation in addition to that which 
it recelved from the throwing arm. The third and fourth claims of the re- 
lssued patent are based on the feature just stated, whlch feature Is not men- 
tloned in the ori^al patent. The drawlags are not changea in the relssued 
patent, and appear exactly as they did in the original. The spécifications are 
changed. That a fuller understandlng between the old and the new patent 
may be had, the old spécifications and the new are given below in paraUel 
Unes, foUowed by the drawings whlch are appUcable to both patents, and 
whlch were not changed In the reissue: 



Original. 

Be It known that I, Charles F. Stock, 
of Peoria, in the county of Peoria and 
State of Illinois, hâve invented a new 
and improved devlce for throwing tar- 
gets, of which the following is a full, 
clear, and exact description: 



This invention relates to that class of 
target-throwing devjces known as 
"clay-pîgeon and bail traps," wherein a 
throwing arm swinging upon a center 
is empioyed, and the invention consists 
in the employment of a novel device at 
the outer end of the throwing arm for 
holding the target; the same being 
adapted to retain the target during the 
swing of the arm, and to release it at 
the proper tlme for causing it to be 
properly projected into the air. 



Référence is to be had to the accom- 
panying drawings, forming part of this 
spécification, in which similar letters of 
référence indicate corresponding parts 
in ail tho figures. 

Fig. 1 is a perspective view of a tar- 
get-throwing device having one form of 
my new target-holding plate or clip ap- 
plied thereto, showing in full Unes the 
target-holding clip in the position it oo- 
cupies when the target Is placed in the 



Beissue. 

Be it known that Charles F. Stock, 
deceased, late a résident of Peoria, in 
the county of Peoria, and the state of 
Illinois, did Inveut a new and useful 
device for throwing targets, and I, N. 
Gri^r Moore, administrator of the es- 
tate of sali Charles F. Stock, do here- 
by déclare that the following is a full, 
clear. and exact description thereof: 

This invention relates to that class of 
target-throwing devices known as 
"clay-pigeon and hall traps," wherein a 
pivoted swinging or throwing arm is 
empioyed to project the target into the 
air, to be shot at by marksmen. 

The object of the invention is to pro- 
duce a trap capable of giving a more 
even flight to the target than is at- 
tained from the traps now in use, by 
imparting to the target, as it leaves the 
trap, an impulse or motion independent 
of that which it receives from the 
throwing arm thereof; and the inven- 
tion consists in providing the end of 
the swinging or throwing aim with a 
device for holding the target during the 
swing or throw of the arm, in securing 
this device to the arm so as to permit 
en independent, rotary movement of 
the device on the arm, and in providing 
automatic ;neans or mechanism on tlie 
throwing arm for releasing the target. 

The invention will be better uuder- 
stood by référence to the aecompanying 
drawings, which form a part of this 
spécification, in which similar letters of 
référence indicate like parts. 

In the drawings, Fig. 1 is a per- 
spective view of a target-throwing de- 
vice having one form of the new target- 
holding plate or clip applied thereto, 
showing in full Unes the target-holding 
plate or clip in the position it occupies 
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trap, ready to be thrown, and în dotted 
lines the position it assumes at the 
time of releasing the target. Fig. 2 is 
a sectional élévation of tlie outer end of 
the throwing arm, showing the con- 
struction and arrangement of the clip. 
Figs. 3 and 4 show, respectÏTely, in 
plan and side élévation, a modified 
form of clip, wherein a spring is used. 
Fig. 5 shows, in side élévation, anoth- 
tT form of clip, wherein a spring is 
ased. Fig. 6 is a perspective view of a 
clip arranged vrithout a spring, and 
Fig. 7 is a perspective view of a clip 
for throwing glass balls or other tar- 
gets having small orifices. 

A is the throwing-arm of the trap, to 
the outer end of which arm my new 
clip, B, is hinged. The arm. A, is se- 
cured to the puUey, O, which ia oper- 
ated by puUing upon the cord, D, for 
rapidly swinging the arm. A, from the 
position shown in full lines in Fig. 1 
(where it is retained by the tension 
spring, E) to that shown in dotted 
lines, for throwing the target into the 
air. The clip, B, is composed of the 
bent plate, a, which carries the rubber 
block, b, and has hinged to its under 
side the tongue, c, by which the clip is 
hinged to the outer end of throwing 
arm. A, in the slot, d, thereof upon the 
,pin, e. The tongue, c, is beveled or 
ibrought to a point at its lower end, and 
against its lower pointed end impinges 
the bent end, f, of the friction spring, 
f, secured to the lower side of the arm, 
,A, as shown clearly in Fig. 2. The 
'pressure of the spring, f, upon the low- 
ler end of the tongue, c, may be regu- 
lated by the screw, g. When the clip, 
B, is arranged for use the tongue, c, 
will be brought to the position shown 
in dotted lines in Fig. 2, where it will 
be heîd with considérable force by the 
spring, f. The plate, a, will then be 
swung around upon the swivel or hinge 
pin, a", so that the block, b, will stand 
parallel with the arm. A, as shown in 
fuU lines in Fig. 1. 



The arm. A, will now be "set," that 
is, swung back, so that the stud, a', 
thereof, will be engaged by the tension 
spring, E. The target, F, which is a 
cupped clay target, (shown in dotted 
lines,) will then be placed upon the 
weightad poTtion, A', of the body, B', 
of the target against the lip, 0', and 
over the block, b, or lip of the clip, as 
illustrated in Fig. 1. Now, upon pull- 
ing upon the cord, D, the arm. A, will 
be detached from the tension spring, E, 
and swing rapidly to the position 
shown in dotted lines in Fig. 1, where 
it will be suddenly stopped by the re- 
verse action of the cord, D, upon the 
pulley, O. As the arm. A, swings 
around, the target, P, will be carried 
with it, being held by the clip, B. The 



when the target is placed on the trsp 
ready to be thrown, and in dotted lines 
the position it assumes at the time of 
releasing the target. Fig. 2 is a sec- 
tional élévation of the -rater end of the 
throwing arm, showing the construc- 
tion and arrangement of the clip. Figs. 
3 and 4 show, respectivedy, in plan and 
side élévation, a modified form of clip, 
wherein a spring is used. Fig. 5 
shows. In side élévation, another form 
of clip, wherein a spring is used. Fig. 
6 is a perspective view of a clip ar- 
rangea without a spring, and Fig. 7 is 
a perspective view of a clip for throw- 
ing glass balls or other targets having 
small orifices, 

The letter A représenta the throwin* 
arm of the trap, to the outer end of 
which the new clip, B, is pivoted or 
hinged. The arm. A, is secured to the 
pulley, C, which is operated by pulling 
on the cord, D, so as to rapidly swing 
the arm. A, from the position shown in 
full Unes in Fig. 1 (where it is retained 
by the tension-spring, E, when the trap 
is "set") to the position illustrated in 
dotted lines in said Fig. 1. The clip, 
B, is composed of the bent plate, a, 
which carries the rubber block, b, and 
is secured by the pivot or pin, a', to the 
upper end of the tongue, o, so as to eas- 
ily swing or turn thereon. The tongue, 
c, is pivoted or hinged in the slot, a , in 
the end of the arm. A, by the pin, c'. 
The bent end, f , of the friction spring, 

f, presses against the lower and point- 
ed end of the tongue, c, and the screw, 

g, régulâtes the tension thereon. The 
arm. A', is secured rigldly to the stand- 
ard, A', of the trap, and is provided 
with weighted portion, a*, having a pro- 
jecting lip, a°, against which the tar- 
gets are placed when "setting" the 
trap. The spring, B, is secured to the 
arm, A, so as to engage the pin or lug, 
a^ on the arm, A. 

To set the trap, the clip or holder, B, 
is brought in the position illustrated 
in Fig. 1, the tongue, c, turning verti- 
cally on its hinge pin or pivot, c', and 
the plate, a, is swung around on the 
pivot, a', so as to bring the rubber 
block parallel to the arm, A. The arm, 
A, is now set; that ia, swung back so 
that the lug or pin, a', thereof, will en- 
gage the spring, E. The target, F, 
which is usually cup or dish shaped, 
(shown in the drawings in dotted lines 
in Fig. 1,) will then be placed on the 
weighted portion, a*, of the arm, A, 
against the lip, a', and over the block, 
b, of the dip, B. 

The target is thrown by pulling on 
the cord, D, which causes the arm. A, 
to disengage the spring, B, and to 
swing around to the position illustrated 
in dotted lines in Fig. 1, where it will 
be suddenly stopped by the reverse ac- 
tion of the cord upon the pulley, C. 
As the arm swings around, the target, 
F, will be carried with it, being held by 
the clip, B. The centrifugal force of 
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centrifugal force of the target, impart- 
ed by the rapid swinging of the arm, 
A, will gradually turn the plate, a, np- 
on the hinge pin, si', as the arm, a, pro- 
ceeds, until the direction of the cen- 
trifugal force cornes in Une with the 
slot, d, in the outer end of the arm A, 
whereupon the lower end of the tongue, 
<3, will be forced back of the fi'iction 
spring, f, which will permit the plate, 
a, to drop down to the position shown 
in fuU lines in Fig. 2, and in dotted 
lines in Fig. 1, and thus release the tar- 
get. The slot, d, being made in the 
line of the length of the arm, A, it will 
b© seen that the clip, B, will not re- 
lease the target until the arm. A, 
reaches the end of its swing, so that 
the target will reçoive ail of the pro- 
pulsive force of rapid swinginç of the 
arm, save that which is lost in over- 
coming the friction of the spring, f. 



In the form of clip shown in Figs. 3 
and 4, instead of hinging the main 
plate, a, to the tongue, c, and providing 
the plate with a block of rubber, I at- 
tach the plate rigidly to the tongue, c, 
and pivot upon the plate the button, h, 
which turns with the centrifugal force 
of the target, and releases the target 
at the proper time by the dropping of 
the main plate to an inclined position 
at the end of the sweep of the arm, A, 
of the same, as in the form of clip 
shown in Figs. 1 and 2; the tongue, c, 
turning in slot, a, against the action of 
the spring, f. In place of the button, 
h, a plain stud might be used with 
good results; but with the button 
there ia no danger of breakiug the rim 
of the target, as might be the case 
with ihe stud. 

In the form of clip shown in Fig. 5, 
the target is held to the throwing arm, 
A, by the plate, j, attached to the up- 
per end of the boit, k, which passes 
throiigh the arm. A, and has the coiled 
spring, 1, placed upon it, so as to act 
between tue under side of the arm. A, 
aud the nut, i, on lower end of said 
boit, k. In ihî upper side of the arm, 
A, is formed the transverse slot, m, 
into which the spring, I, suddenly 
draws the plate, j, when the target is 
to be released. In setting this form of 
dip, the plate, j, will be lifted out of the 
slot, m, against the tension of the 
spring, 1, and turned across, the slot, 
m, parallel with the length of the arm, 
A, and the rim of the target will be 
placed over the plate, j, as over the 
Duttïn, h, and block, b, in the forms of 
cliçs above described. As the arm, A, 
awmgs around, the centrifugal force of 
the target will turn the plate, j, until 
it cornes parallel with the slot, m, 
whereupon the spring, 1, will draw it 
quickly into the slot, m, and thus re- 
lease the target. 



the target, imparted by the rapid swing- 
ing of the arm. A, causes the plate, a, 
to turn on the pivot, a', as the arm, A, 
proceeds until the direction of the cen- 
trifugal force cornes in line with the 
slot, a", in the end of the arm. A, 
whereupon. by the sudden stopping of 
the arm, the lower end of the tongue, 
c, will be forced past the friction 
spring, f, and, turning on its hinge or 
pivot, c', will permit the clip, B, to 
drop down into the position illustrated 
in fuU lines in Fig. 2, and in dotted 
lines in Fig. 1, and tins release the 
target. 

The slot, a', being in the line of the 
length of the arm. A, it will be seen 
that the clip, B, will not release the 
target until tlie arm. A, reaches the 
entTof its swing or throw, so that the 
target will receive ail the propulsive 
force of the rapid swinging of the arm, 
save that which is lost by overcoming 
the friction of the spring, f. 

In the form of clip shown in Figs. 3 
and 4, instead of pivoting the main 
plate, a, to the tongue, c, and providing 
the plate with a block of rubber, the 
plate, a, is attached rigidly to the 
tongue, c, and the button, d, is pivoted 
on the plate, a, at a', which button 
turns with the centrifugal force exert- 
ed, and releases the target at the prop- 
er time by the dropping of the main 
plate toan inclined position at the end 
of the throw or swing of the arm, A; 
the tongue, c, turning in the slot, a", 
against the spring, f, as in the forms of 
clip described and shown in Figs. 1 and 
2. In place of the button, d, a plain 
stud might be used with good results, 
but with the button there is no danger 
of breaking the rim of the target, as 
might be the case with the stud. 

In the form of clip shown in Fig, 5, 
the target is held to the throwing arm, 
A, by the plate, h, attached to the up- 
per end of the boit, h', so as to turn or 
swing thereon. This boit passes 
through the slot, a*, in the end of the 
arm. A, and has a coiled spring, i, 
placed upon it, so as to act between 
the under side of the arm. A, and the 
nut, i', on the lower end of the said 
boit, h'. In the upper part of the arm, 
A, is the transverse slot, a^, into which 
the spring, i, suddenly draws the plate, 
h, when the target is to be released. 
In setting this form of clip, the plate, 
h, will be lifted ont of the slot, a', 
against the tension of the spring. i, and 
turned across the transverse slot, a% 
parallel with the length of the arm, A, 
as shown, and the target will be placed 
over the plate, h, as over the button, d, 
and block, b, in the forms of clips 
above described. 

As the arm. A, swings around, the 
centrifugal force of the target will tum 
the plate, h, until it cornes parallel with 
the slot, a*, whereupon the spring, i, 
will draw it quickly into the slot, a', 
and thus release the target. 
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In the form of clip, shown in Fig. 6, 
the target -s held to the throwing arm, 
A, by the block of rubber, b, held in 
the bent plate, o, which is hinged to the 
plate, p, pivoted upon the upper side of 
the arm, A. To the under side of the 
arm. A, is secured the slotted plate, q, 
the slot of which coïncides wlth the 
slot, d, made in the arm, A. The edge 
of the plate, q, is rounded, and pro- 
jects beyond the sides and end of the 
arm, A, as ehown at q', and the under 
side of the bent plate, o, is formed or 
provided with the toe, o', which is 
adapted to rest against the outer edge 
of the plate, q, as shown, for holding 
the bent plate, o, and the rubber block, 
b, in position parallel with the arm, A, 
for receiving and holding the target. 
The edge of the target to be thrown 
will be placed, as in the other forms, 
over the block, b, which will hold the 
target until its centrifugal force swings 
the plates, p and o, around in lîne 
with the slot, d, in the arm. A, and the 
slot in the plate, q, whereupon the toe, 
o', will drop into the said slots, and per- 
mit the plate, o, and block, b, to drop 
to an inclined position, and thus re- 
lease the target 



The form of clip shown in Fig. 7 is, 
to ail intents and purposes, like that 
shown in Fig. 6, except that in place of 
the bent plate, o, and rubber block, b, 
the plate, p, has hinged to it the small 
toeplate, s, ^hieh is formed or pro- 
vided with the pin, t, which is adapted 
to hâve placed upon it glass balls or 
other targets having small orifices suit- 
able to receive the said pin. The pin, 
t, by means of the plate, <i, and toe, o', 
is held in vertical position when the 
plate, p, is tumed at right angles to the 
throwing arm. A, as shown, in which 
position it will hold the glass-ball tar- 
get, and will continue to hold the same 
during the swinging movement of the 
arm, A, until the centrif.igal force of 
the target swings the plate, p, around 
so that the toe, o', coïncides with the 
slot in the plate, q, and the slot, d, in 
the arm. A, whereupon the pin, t, will 
drop to a position nearly parallel with 
the arm. A, and thus release the tar- 
get. 

Having thus described my invention, 
what I claim as new and désire to se- 
cure by letters patent is: 

(1) The combination with the throw- 
ing arm of a target throwing device of 
a clip for holding the target, arranged 
to automatioally drop below the upper 
surface of the throwing arm for refeas- 
ing the target, substantially as describ- 
ed. 

(2) The target-holding clip, consisting 
of the pivoted plate, p, having the 
plate, o, provided with toe, o', hinged 
to it, in combination with the slotted 



In the form of clip illustrated in Fig. 
6, the plate, a, is pivoted by the pin, a', 
directly to the end of arm. A, and to 
this plate, a, is hinged at e' the bent 
plate, e, which carries the block, b, 
over which the target is placed, as in 
the form first above mentioned. To the 
under side of the arm. A, is secured a 
plate provided with a slot coinciding 
with the slot, a', in the arm, A. The 
edge of the plate which projects be- 
yond the sides and end of the arm, A, 
is made rounding, as shovra at a", and 
the under side of the bent plate, e, is 
directly to the end of arm. A, and to 
provided with a tongue or projection, 
e*, which rests against the outer edge, 
a', of the plate, as shown, and thus 
holds the bent plate, e, aad the rubber 
block, b, in position parallel with the 
arm, A, for receiving and holding the 
target. 

The target to be thrown will be 
placed, as in the other forms, over the 
block, b, which will hold the target un- 
til, by centrifugal force, the plates, a 
and e, are swung around in line with 
the slot, a', whereupon the toe or pro- 
jection, e*, will drop into the slot, W, 
and permit the plate, a, and block, b, 
to drop back into the inclined position, 
and thus release the target. 

The form of clip illustrated in Fig. 
7 is designed for glass balls or other 
targets having small orifices, and is 
substantially like the form last de- 
scribed. with this exception, viz.: The 
plate, e, is made smaller; the rubber 
block is not used, and in its place is 
used the pin, j, adapted to fit into the 
small orifices or openings in glass balls 
or other targets. The opération of this 
form is similar to that just described. 



Having described the Invention, what 
I claim as the invention of the said 
Charles F. Stock is as follows: 

(1) The combination with the throw- 
ing arm of a target-throwing device of 
a clip for holding the target, arranged 
to automatically drop below the sur- 
face of the throwing arm for releasing 
the target, substantially as described. 

(2) The target-holding clip, consisting 
of the plate, a, having the plate, e, pro- 
vided with the toe, e", hinged to it, in 
combination with the slotted plate, a", 
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plate, Q, ail adapted to be opéra ted sub- 
Btantially as described. 



Witnesses: 

H. A. West 
XHgiur Tate. 



Charles F. Stock. 



âll adapted to be operated substantially 
as described. 

(3) In a trap or sending apparatus 
for flying targets, a throwing arm pro- 
vided with a pivoted extension or tar- 
get carrier, wnich, by the motion and 
arrest of the arm, is independently ro- 
tated on its pivot by centrifugal force 
into a position elongating said arm to Pro- 
ject the target, substantially as specified. 

(4) In a trap or sending apparatus 
for flying targets, a sending or throw- 
ing arm having a pivoted clip carrying 
the target, said arm being provided 
with means for automatically releasing 
the target at the extrême extension of 
the arm, as and for the purpose speci- 
fied. N. Gner Moore, 
Administrator of the Estate of Charles 

F. Stock, Deeeased, 
Witnesses: 

Frank Jack, 
W. E. Ooe. 



Jfi^.O. 



J^^S-J' 
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The two affidavlts upon whlch the reissue was obtalned were as follows: 

"State of minois, Coimty of Peorla— sb. 
"N. Grler Moore, the above-named petitioner, being duly ewom, déposes 
and says that he verily believes that the aforesald letters patent, granted to 
Charles F. Stock, deceased, are inoperative, by reason of a defective and In- 
sufflaient spécification; that the statement of the Invention on page one (1) 
of said spécification contains no mention of the real invention, to wit, a pivoted 
carrier, as shown in the drawtogs, and described throughout the spécification; 
that the description is not accurate; the 'clip, B,' Is said to be hinged in 
one place, and swiveled in another, and is shown to be pivoted; that the 
claims do not point out the real invention, to wit, the pivoted feature; that 
at the time of preparing the original application, and for some time prior 
thereto, the said Charles F. Stock was in very poor health, and déponent Is 
informed and believes that while In New York city, consulting wlth hls old 
solicitors, Messrs. Mimn & Co., the said Stock was attacked by the disease 
whieh afterwards caused hls death; that for several days during hls visit 
in New York city he was unable to attend to business at ail, and that he was 
never, whlle there, able to dévote much of hls time or attention to the prép- 
aration of hls application; thait he explalned hls said Invention to hls said 
soUcitors lully and completely, but when the said application was presented 
to him for signatures at hls home, in Peorla, he was unable at that time to 
revise the work of hls solicitors; that he was In such poor health that he 
was scarcely able to even read the papers, and he signed them, thlnking they 
were prepared as he dlrected them to be; that after retumiag hls application 
papers, properly executed, to hls solicitors, Munn & Oo., the said Stock did 
not see the application nor the claims untll the patent was Issued; that he 
discovered the errors and insufflciencies therein contahied, and prepared to 
obtain a reissue thereof correcting said defects; that he consulted his at- 
tomey about this reissue application, but owing to his Ul health he was 
unable to proceed; that the said Charles F. Stock died "on or about the 
28th day of October, A. D. 1884; that afflant verily believes said Charles F. 
Stock to be the original, flrst, and sole inventer of the invention set forth 
and claimed In the foregoing amended spécification; that the said errors 
and defects In the patent aforesald arose by inadvertence and mistake, and 
without any fràudulent Intent, and, as administrator of the estate of said 
Charles F. Stock, afflant is the owner of an undivided one-haJf Interest In 
said letters patent. N. Grler Moore. 

"Subscribed and swom to before me this 18th day of March, A. D. 1885. 
[L. S.] "Douglas A. Myers, Notary Public. 

"State of Illinois, County of Peorla— ss. 

"Fred KlmbaU, being of lawful âge, déposes and says that he is a rési- 
dent of the city of Peorla, in the county and state aforesaid; that he was 
well acqualnted with one Charles F. Stock, late a résident of Peoria, and now 
deoeased; that he was in company with the said Stock in New York city in 
the latter part of the year 1883; that the object of the visit of the said Stock 
to New York city at that time was the préparation of an application for 
letters patent for the invention whlch was afterwards granted to the said 
Stock, in letters patent of the United States numbered 295,302, dated March 
18, 1884; that whUe in New York city the said Stock was attacked by the 
disease whioh afterwards caused his death; that the said Stock explalned 
his invention, and aU parts thereof, to his solicitors, Messrs. Munn & Co., 
and instructed them to prépare the application, and forward It to him at his 
home, in Peorla, to which he retumed at once on account of his sickness; 
that, when said application papers arrlved at Peoria, afflant knows that 
the said Stock was in extremely poor health, and so sick as to be scarcely able 
to read them over; and that the said Stock made the remark, whlle looking 
over the papers, that he 'doubted if he should be able to get through with 
them;' that he did not examine them carefuUy, afflant knows, but that the 
said Stock executed the papers imder the impression that they fuUy de- 
scribed and claimed his invention, as he had explalned It to his solicitors, and 
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that when the sald patent issuetl saîd Stock discovered many errors and in- 
sufflciencies thereln, and proceeded to'consult an attomey as soon as Us 
health permitted, looking towards a reissue of the patent on an amended 
and corrected spécification; tliat before said papers were fully prepared the 
said Charles F, Stock died, to wlt, on or about the 28th day of October, A. D. 

1884. Fred KimbaU. 

"Subscribed and sworn to before me thls ISth day of March, A. D. 1885, at 
Peoria, Hlinois. 

[L. S.] "N. Grier Moore, Notaiy PubUc." 

On AprU 11, 1884, Phillip Marqua flled an application for a patent bail trap, 
and on the 15th of July, 1884, letters patent 301,908 therefor were issued to 
him. In his spécifications he stated that the object of his patent was to 
rehder the bail trap more efficient, and to produce a more even flight of the 
target, and also to adapt the same to the sending of a tongueless target. 
The speciflcations continued: "Such traps, as at présent used, employ a 
pivoted arm carrier, the target usuaUy secured thereto by a tongue, and by 
the partial rotation of the arm upon its pivot, and the sudden arresting of 
its moVement, the target is projected into the air with an independent, rotaiy 
motion. The ûlght thus imparted is not always uniform or satisfactory, but 
may be rendered so by imparting to the target a sudden impulse at the in- 
stant of' projection Independently of the carrying arm. One of the objects 
of mjr invention is to produce a trap capable of imparting this sudden and 
independent impulsé; and, to this end, it consista in mounting upon the 
main sending arm an Independent, pivoted carrier, which by the movement 
of the arm, and at the instant of arrest, is swung around upon its pivot by 
its bwn centrifugal force, and suddenly throvcn into Une with the main arm, 
as an extension thereof, releasing the target at the culminatlon of the in- 
stantaneous Independent Impulse, which imparts additional force both in 
projection and rotation. This feature of my invention may be independently 
used with traps adapted to targets either with or without tongues." 

The first two claims made by Marqua were as follows: 

"(1) In a trap or sending apparatus for flying targets, a sending arm pro- 
vided with a pivoted extension constituting the target carrier, which, by the 
motion and arrest of the sending arm, is independently rotated upon its pivot 
by centrifugal force into a position elongatlng the main arm, and projects 
the target by a sudden rotary Impulse, substantially as set forth. 

"(2) In a trap or sending apparatus for flying targets, a sending arm pro- 
vided with a pivoted extension carrying the target, and havlng an independent 
rotation by centrifugal force, in combination with target holding and releasing 
mechanism automaticaUy actuated to release the target at the moment of ex- 
trême tension of the sending arm, substantially as set forth." 

The spécifications and the new claims in Stock's reissued patent were 
drawn by Taylor E. Brown, the solicitor of Stock, and of Moore, his admin- 
istrator, and of the plaintifl company hereln, after he had read the spécifi- 
cations and claims, in July, 1884, of the foregoing Marqua patent. On October 
13, 1884, Stock flled an application for a patent trap for throwing targets, 
which afterwards resulted in the issue of lettei-s patent 322,020, on July 14, 

1885. This patent showed a pivoted carrier which released the target atito- 
naatically by the use of a cam in the holding apparatus. The two claims in 
the original spécifications were: 

"(1) In a trap for sending or throwing targets, a clamping device, pivotally 
secured to the end of the sending arm, provided with mechanism to auto- 
maticaUy release the target, substantially as specified. 

"(2) In a trap for sending or throwing targets, a clamping device, pivotally 
secured to the end of the throwing arm, provided with mechanism to auto- 
maticaUy release the target, and also with means for imparting to said target 
a positive axial rotation as it leaves the trap, substantially as specified." 

Thèse claims were rejected on the ground that they had boen anticipated by 
the Marqua patent, just referred to, and their rejection was flnally acquiesced 
In by the admlnistrator of Stock, and this claim accepted Instead: "In a trap 
for throwing targets, the target-clamping device herein shown and described, 
pivoted at or near the end of the throwing arm of a trap, in combination with 
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a double or two-faced cam formed on the end of said arm, and a depending 
projection or pin on the clamping device, which bears against ttie cam durlng 
the swing bf the clamping device, releasing the same by its escape from the 
cam, and thereby aUowing the target to escape, substantially as set forth." 
As already stated, thls application was made on the 13th of October, 188i. 
This was rejected on the 28th of October, 1884, on the ground that clalms 1 
and 2 were functional, and, in substance, were antlcipated by the Marqua 
patent An amendment was filed on the 20th of February, 1885, whlch ameiid- 
ment was rejected on the 24th of that month. An amendment was flled on 
the 2d of March of claims 1 and 2, which was rejected on the lOth of March, 
1885. On the 17th day of March, 1885, the application for the reissue with 
the new claims under the old patent of Stock was filed. 

The defendant's target trap was based on the patent of Albert H. Hebbard, 
of Knoxville, Tenn., letters patent 322,714, patent granted July 21, 1885, and 
the application for which was filed May 19, 1885. The character of the pat- 
ent may be seen from the following drawlngs, which are taken from Heb- 
bard's spécifications; 




"B is an arm pivoted at the outer end of the arm, A, and connected with 
the latter by means of a spring, 0, which enables the arm, B, to swing from 
Its normal position at an angle of niaety degrees (more or less) to the said 



'238 FBDEBAL KEPORTEEi Vol. 68. 

arçi^-A, tOift IK>Sltlo^ o( one hundred and eighty degrees (more or less) to tht> 
latter, The end of the arm, B, Is blfnrcated, as shown at D, forming an np- 
per and. a lower prong, denoted, respecttvely, by letters E and F. To the sald 
arm, B, Is aiso hlnged or plvoted a thlrd, arm, 6, having a pivoted rod, H, ex- 
tending through a transverse perforation, I, hi the arm, B, and the outer 
end of which isprovlded wlth a nut, J, between whleh and the said arm, B, 
is arranged a colled sprlng, K, whereby the sald arm. G, is automatically 
drawn toward the arm, B, as will beseen in Fig. 2 of the drawings. The 
arm. G-, is provided with a vertical pin or stud, I;, vfhlch may be ad- 
justed in any one of a séries of perforations. M, M, in the said arm; and it 
is also provided at its outer end with an addltlonal pin or stud, N, either 
stationary or arranged to revolve in Its bearing, and heving a sleeve or cov- 
ering of rubber, leather, or other suitable material, as shovpn at O. P. désig- 
nâtes a target adapted to be used in connection wlth a trap having my im- 
proved arm. The same consists of a concavo-convex or saucer-shaped disk, 
having an annular shoulder, Q, and an aiinular rim or flange, E." The opéra- 
tion of the trap is as follows: "The anns, B, G, are drawn apart against the 
tension of the spring, K, and the target is then inserted between the said 
arms In such a manner that its nnder side or edge shall rest upon the arm. G, 
and the lower prong, F, ol the arm, B, the upper prong, E, of said arm being 
fltted m the shoulder, Q. of the target, while the rim, K, of said target will 
bear against the pins or studs, L, N, of the arm, G. When, in the act of dls- 
eharging the trap, a swing motion is Imparted with great force to the arm, 
A, the target wiU, by the centrifugal force thus generated, be discharged by Its 
perlphery rolling, as it were, upon or around the stud or stop, N, while the 
opposite slde of its perlphery slldes between the prongs, B, F, ol arm, B, 
thereby Imparting the' desired axial rotation to the target." 

Lysander Hill and Poole & Brown, for appellant. 
E. A. Angell, (J. H. Webster, oh the brief,) for appellees. 

Before TAFT, Circuit Judge, and BAER and SAGE, District 
Judges. 

TAFT, Circuit Judge, after stating tbe facts as aboTe, delivered 
tbe opinion of the court. 

The reissue of the patent to the administrator of Stock is based 
on the ground that Stock intended to claim as the chief feature 
of his patent a pîvoted carrier, without regard to any particular 
releasing device, so arranged that the rotary motion of the car- 
rier, independent of the rotary motion of the swinging arm, would 
give to the target an additional axial rotation, which would pre- 
vent the target from "wobbling" în the air, and give it a sailing 
movement, like that of a bird. 

The flrst question is, therefore, what must hâve appeared to the 
commissioner before he had authority to enlarge the claims in a 
reissue so as to include in them this feature? The mechanical 
parts of the device, as shown in the drawings, were not changed 
in the reissue. The change consisted in explanations in the spéci- 
fications of the advantages of this pivotai connection between the 
carrier and the swinging arm, by which an independent, rotary 
motion was imparted to the target. The reissued patent also in- 
troduCed new claims, embracing, in broad terms, such pivotai con- 
nection between the target carrier and the throwing arm. Sec- 
tion 4916 of the Eevised Statutes provides: 

.".Whenever any patent is Inopierative or invaUd by reason of a defective or 
Jnsufflcient spécification, or by reason of the patentée claimlng as his own in- 
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vention or discovery more than he had a right to clalm as new, If the error 
has arisen by Inadvertence, accident, or mistake, and wlthout any fraudulent 
or deceptive intention, the commissioner shall, on the surrender of such pat- 
ent and the payment of the duty required by law, cause a new patent for the 
same invention, and in accordance with the corTected speclflcatlon, to be 
Issued to the patentée, or. In case cl hls death or an assignment of the -whole 
or any undivided part of the original patent, then to hls executors, adminls- 
trators, or assigna, for the imexpired part of the term of the original patent. 
• • •" 

The suprême court of the United States has held that while 
thîs section, literally construed, would only authorize reissues to 
correct spécifications or clalms defective or inoperative because 
too broad, it would construe the section liberally to give the com- 
missioner of patents power to grant a reissue to expand claima 
which had been made too narrow by reason of accident, inadvert- 
ence, or mistake, without fraud. But it has been held in a num- 
ber of cases that the commissioner is without power to grant a 
reissue uniess it shall clearly appear that the patent, as originally 
issued, was defective and inoperative for the invention intended; 
that this defect and inoperativeness arose through inadvertence 
and mistake; and, flnally, that the patentée had not, by lapse of 
time and lâches, abandoned his right to hâve the correction made. 
With respect to the proof of inadvertence, accident, or mistake, the 
action of the commissioner îs conclusive, if there ia any évidence 
before him tending to show such accident, inadvertence, and mis- 
take as will, in law, warrant a reissue. With respect to whether 
the original patent is inoperative and defective, the court has al- 
ways reserved the right to review the action of the commissioner. 
If it shall appear from an examination of the new and old patents 
that the old patent was not defective or inoperative, but was for 
a complète invention, and that the reissue was taken out to se- 
cure another and différent invention lurking in the mechanical 
arrangement of parts, the suprême court has always held the re- 
issue void. Parker & Whipple Co. v. Yale Clock Co., 123 U. S. 87, 
8 Sup. et. Eep. 38. Again, if an examination of the patent-office 
record discloses that there was no évidence before the commis- 
sioner of accident, inadvertence, or mistake, such as to warrant him 
in reissuing the patent, or that there was record évidence, of a con- 
clusive character, showîng that there could hâve been no accident, 
inadvertence, or mistake, the suprême court has not hesitated to hold 
a reissue void. This is manifest from an examination of the déci- 
sions of that court. In the case of Huber v. Manufacturing Co., 
— the last case in which the suprême court has had occasion to 
considep the question of reissues, — 148 U. S. 270, 13 Sup. Ct. Eep. 
603, the suprême court expressly approved the language of Judge 
Thayer in the court below, to be found in Huber v. Manufacturing 
Co., 38 Fed. Eep. 836, where, conddering the question of his power 
to review 13ie action of the commissioner in granting a reissue, he 
said: 

"AU of the évidence that was before the commissioner, tending to show in- 
advertence and mistalïe, (such as the affidavit of the Inventor and his soliciter, 
and other documents) was ofEered by the complainant In the présent case, and 
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was supplemented by some additional testlmony. Under such cîrcumstances, 
I understand the law to be that the court may revlew the flnding of the com- 
missioner on the point that the original patent was inoperative by reason 
of inadvertence or mistake; at least, to the extent of determining whether, as 
a matter of law, what was described and alleged to be a mistate is such a 
mistake as will warrant a reissue." 

Justice Bradley, in Mahn v. Harwood, 112 U. S. 354-362, 5 Sup. 
et. Kep. 174, and 6 Sup. Ct Eep. 451, said that— 

"Whenever it is manifest from the patent itself, compared with the original 
patent and cognate documents of record, or from the facts developed in the 
case, that the commissioner nust hâve disregarded the rules of law by 
whlch his authority to grant a reissue in such cases is govemed, the patent 
will be considered. as void to the extent of such illegality. It is then a 
Question of law, not a question of fact" 

The fact which the commissioner of patents must hâve found, 
and which there must hâve been some évidence before Mm tend- 
îng to show, was that when Stocli filed his first spécifications, know- 
ing the additional advantage that would be obtained from the 
pivotai connection of the carrier with the swinging arm, because 
of the additional axial rotation of the target caused thereby, he 
intended to claim broadly such pivotai connection. If àll that he 
had in mind as to the good resul't of the pivotai connection was 
the automatic releasing of the target at a particular time, and ail 
that he intended to claim was the use of that pivotai joint between 
the carrier and the swingîng arm, in connection with the other 
parts of the releasing device, because it was necessary to make 
operative his releasing device, then he was not entitled to a reis- 
Bue to broaden his claims so as to înclude any pivotai connection 
between the carrier and the swînging arm, uncombined with his 
releasing device. 

Therefore, the question now to be determined is whether there 
was any évidence before the commissioner of patents which justified 
him in holding that Stock, at the time he filed his orig'inal applica- 
tion, intended to claim, broadly, the device of a pivotai connec- 
tion between the carrier and the swinging arm, without regard to 
the releasing device, which should give the target an additional 
axial rotation. 

In the first place, the original patent shows no defect or inopera- 
tivgness on its face. The drawings, the spécifications, and the 
claims show nothing but an improved device for releasing the target. 
The pivoted connection of the carrier with the swinging arm 
manifestly plays an important part in the releasing device, and 
there is not the slightest suggestion in the spécifications or claims 
that it has any other function than that. It admits of serious 
doubt whether we ought not to hold that the reissue is so plainly for 
an invention différent from that described and covered in the orignal 
that the reissue is void. Parker & Whipple Oo. v. Yale Clock Go., 
123 U. S. 87, 8 Sup. Ct. Rep. 38. It might be forcibly argued that 
the first patent was for a releasing device and the reissue was for 
a throwing device. The argument woidd be supported by the 
omission in the reissue of the word "gradually," found in the old 
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spécification, where the moTement of the carrier on the pivot is 
described. A graduai movement of the carrier would seem to be 
necessary to make the releasing device in Figs. 6 and 7 of the 
drawings work at ail, whereas the independent pivotai movement 
of the carrier must be rapid to give any perceptible addition to the 
axial rotation of the target. 

But we prefer to put our conclusion in this case on the ab- 
sence of any évidence before the commissioner, upon which he 
could base a flnding of an accident, inadvertence, or mistake in 
the required respects. It will be noted from what we hâve 
said that the original patent suggested nothing of the mistalœ 
claimed, on its face. What other évidence was there? There was 
first the oath of the administrator, who spoke on information and be- 
lief, and with no personal knowledge on the subject; and then there 
was the oath of KimbaU, who was présent with Stock in New York. 
Neither states that Stock intended to claim what was claimed in 
the reissue. This was indispensable. The fact that Stock was sick 
when he made his application, and the fact that he was not satisfled 
with the patent when issued, do not show that he intended to de- 
scribe or claim that which was contained in the new spécifications 
and claims, nor is there anything in the original application to 
show it. The évidence before the commissioner, as a matter of law, 
therefore, was insufiScient to show the mistake or accident upon 
which, alone, he was entitled to reissue the patent. 

If Stock had intended to claim what is now contained in the re- 
issue, the faihire of the first patent to include it must hâve been 
apparent to him, on inspection, and it is inconceivable that he 
should hâve delayed action in procuring a reissue. It is attempted 
to explain his delay by his illness, but it appears that after he re- 
ceived the original patent he made three différent applications for 
other patents, with respect to which he consulted Munn & Co., in 
New York, and Taylor E. Brown, his patent soliciter, in Chicago. 
When he applied for the patent, and when he received it, there 
were others pecuniarily interested with him in it, whose interest 
would hâve prompted an immédiate application for reissue, if the 
mistake was so apparent to him, and so easy of explanation. There 
was évidence adduced to the court below that Stock was disap- 
pointed in his patent, but there is an almost total absence of évi- 
dence tending to show that his disappointment arose from a failure 
to claim, broadly, a pivoted cari-ier, with a resulting addition to the 
target's axial rotation. 

In his examination in chief in the court below, KimbaU, the 
président of the Peoria Target Company, who went with Stock to 
New York for the purpose of obtaining the original patent, and who 
was interested in the patent when Stock was making his applica- 
tion for it, testifles that, after Stock received the patent from the 
patent ofiSce, he "heard him make a great fuss about it; seemed to 
be disgusted. He said the patent didn't amount to anything. I 
think I heard him say it was not worth going to New York after, or 
words to that effect. He talked with Mr. Jack, Mr. Walker, and 
myself on two or three occasions. He made a good many com- 
v.68F.no.l— 16 
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plaints about hîs patent. • ♦ ♦ Question. I understand, then, 
tliat what Mr. Stock thought he was achieTÏng by Ms machine was 
to throw targets without tongues? Answer. I guess that is abont 
it. Q. Did he hâve any other effects produced by bis machine? A. 
INot that I know cf. Q. Did you ever discuss with him the question 
in what respect, or in what particular, the original patent was dé- 
tective? A. If I did, I don't remember what was said at the time." 

Frank Jack, the secretary of the Peoria Target Company, stated 
that Stock returned from New York in July, 1883, and said he had 
a scheme to throw targets without .a tongue; that he delayed until 
December because there was no tongueless target on the market; 
that he saw Stock after he received the patent; that he expressed 
himself forcibly, and somewhat profanely, about the way the claims 
read; said it was not what he wanted at ail; that there were other 
ways of releasing the target, which others could use, and which 
Munn & Oo. should hâve prevented. 

Damm, witness for défendants, testified that he heard Stock make 
complaints about his patent after he returned home, and said that 
he ought to bave a patent that woidd cover everything that would 
drop below its plane. He did not think the patent sufficiently 
broad to cover ail manner of dropping deAdces. 

West, the solicitor, in the employ of Munn & Co., who prepared 
Stock's original application, called for the défendant, testiâes em- 
phatically that the principal feature of the patent, as explained to 
him, was the dropping movement of the clip for discharging the 
target at the proper interval of time, and Stock did not disclose to 
him that the turning of the clip produced any rotary movement of 
the target itself; that Stock seemed well, and looked well; that he 
was clear in his mind, and described to him clearly his invention; 
that he saw Stock twice thereafter with référence to other patents. 

West's credibility is attacked because he accepted $50 for services 
rendered by him in making searches of Munn & Co.'s record, and a 
report to defendant's counsel, with référence to facts important in 
connection with his own évidence. While it might hâve sbown 
more delicacy on his part to hâve declined the employment, under 
the circumstances, we do not think it impeaches his credibility. 
The fact may make him a partisan witness, but nothing more. 

In rebuttal, KimbaU, the président of the Peoria Target Com- 
pany, took the stand, and then, for the first time, testified that, when 
he heard Stock describe his invention to West, Stock explained the 
necessity for the target revolving in the air, in order to fly; that he 
distinctly remembers hearing him say that, unless the target spins 
fast enough, it will not go fast enough; and that he did not lay 
any great stress on the dropping motion of his trap. 

It also appears from the record évidence of the patent ofiSce that 
in one of tiie patents, application for which was made by Brown 
on behalf of Stock, he claimed the advantage derivable from a 
pivotai carrier in adding axial rotation to the target. The appli- 
cation for this patent was made as late as October 13, 1884, and 
this application was made after Brown, as the patent solicitor 
for Stock, had seen and examined the spécifications and patent 
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issued to Marqua in May, 1884, in wMch. a pivoted carrier was 
shown, and the adrantage of an additional axial rotation was dwelt 
upon in tlie speciflca.tions, and the piroted feature was claimed 
in the patent claims, and allowed by the patent office. The claim 
made in Stock's application of October 13, 1884, was rejected by the 
patent office because it was anticipated by Marqua's i)atent, is- 
sued in July. This rejection was acquiesced in by Stock's adioin- 
istrator on the application of October 13, 1884, and a patent there- 
after accepted, whieh did not include ît. Tte pétition for the 
rèissue in the original patent 295,302 was not made until March 
27, 1885, after it had become certain that Marqua's patent stood 
in the way of any patent for a pivoted carrier which should not 
antedate his. 

Taylor E. Brown, one of the solicitors în the présent case, testi- 
fled that Stock called upon him, and consulted him about obtaining 
a reissue of the patent of March 18, 1884; that he said to him 
(Brown) that the letters patent did not express his invention, and 
thought he could hâve it corrected by simply returning it to the 
commissioner with a request to that effect; that, with some diffi- 
cnlty, it was explained to him that in order to correct his patent 
a reissue must be had, and to accomplish that a new application 
must be made ont and flled. The next day Stock left for home, 
without deciding what he would do about a reissue, and said he 
would Write about the matter. In the mean time, Brown examined 
the original letters patent, and came to the conclusion that he had 
sufflcient ground for tiie application for a reissue. Brown recol- 
lects that he saw the Marqua patent of July 15, 1884, in the' Offi- 
ciai Gazette, about that time, and it seemed to him it would 
interfère with the Stock patent. 

If it were true that Stock had intended to make the claims 
whieh were contained in the reissue, why did not Brown say so 
in his évidence? His silence upon that point is the strongest 
évidence to this court that it was not until after he himself had ex- 
amined Stock's original patent, and had seen the patent issued to 
Marqua, that he discovered that in the original patent was a de- 
vice upon which Stock might hâve made the claim which appears 
in the reissued patent; that is, that Stock mîght hâve made the 
claim, if, in fact, he intended to make the claim, and had realized 
the value of a pivotai carrier in its effect upon the axial rotation 
of the target. Brown says that he advised him (Stock) that he 
would hâve to make an application for a reissue in order to cor- 
rect the patent and secure the claims, and yet Brown himself made 
an application for Stock on another patent, in which he set up 
this claim with référence to a pivoted carrier, in October, 1884, and 
thereafter, as solicitor for the administrator, acquiesced în its re- 
jection. Learned counsel advance the theory that Brown made 
a mistake of law in this, but there is no évidence to support the 
theory. Brown does not say he made any such mistake. Brown's 
advice to Stock that his objections to the original patent could 
be cured by reissue, only, and his subséquent conduct in ineluding 
the broad claim for a pivoted carrier in an application for another 
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patent, eau only be reconciled on the hypothesis, wMch is Sus- 
tained by everytMng else in the case, tliat Stock's objections to 
Ms original patent were based on some otàer ground than tbat 
it failed to claim, broadly, the pivoted carrier. Except an indefi- 
nite statement of Kimball, président of complainant, that Stock 
told West tliat it was important to hâve the target spîn in the 
air, there is nothing in the case tending to show that Stock in- 
tended to clàim a pivoted carrier, broadly, as in the reissue. Kim- 
ball's statement is weakened by the fact that though he made an 
affldavit for the reissue, and testifled in chief, he said nothing of 
what Stock told West until rebuttal, and this, to meet West's évi- 
dence. On the other hand, everything in the case tends, con- 
vindngly, to establish the fact to be that the advantage of the 
pivotai connection of the carrier, in giving the target additional 
axial rotation, was an afterthought, not in Stock's mind at the 
time he made his original application, and acquired months after 
the patent was issued, after consulting with his solicitor, and after 
leaming of Marqua's patent. We fully agrée with the court be- 
low that the évidence shows that the reissue to Stock's adminis- 
trator, with îts new claims, plainly copied from Marqua's claims, 
was applied for and obtained for the purpose of "overreaching" 
Marqua's patent, and without any just ground therefor. 

We are therefore of opinion that, as there was no évidence be- 
fore the commissioner tending to show the inadvertence, mistake, 
or accident required by the statute, which would warrant the re- 
issue în the form in which the commissioner issued it, and as the 
additional évidence adduced only conflrms us in the opinion that 
no such inadvertence, accident, or mistake actually existed, the 
new and additional claims in the reissued patent are void. 

Our conclusion upon the évidence makes it unnecessary for us 
to consider the objection made to the validity of the reissue, based 
on the ground that by the acquiescence of Stock's administrator 
in the rejection of the broad claim for a pivoted carrier, in the 
application for a patent flled October 13, 1884, he was estopped from 
subsoquently making the same claim In an application for a re- 
issue of the patent applied for December 23, 1883. 

2. The second question is whether defendant's device is an in- 
fringement of the flrst claim of complainant's original and reis- 
sued patent. The flrst claim is : 

"(1) The cambination with the throwlng arm of a tai*get-throwing device 
of a clip for holding the target, arranged to automatlcally drop below the 
upper surface of the throwing arm for releasing the target, substantially as 
described." 

The var'ious devices shown in Fig. 2, Fig. 3, Fig. 4, Fig. 5, Fig, 
6, and Fig. 7 of the original and reissued Stock patent leave no 
doubt that the one thing which was présent in every one of the 
devices was the holding of the target by a pièce rising above and 
at right angles to the plane of the throwing arm, in front of the 
outer edge or rim of the saucer-shaped target, thereby holding the 
target, and relea^ing it when it dropped automatlcally below the 
plane, and away from in front of the rim. In Fig. 2 the automatio 
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dropping of the pièce is accomplished by the centrifugal force of 
the carrier or swingiug arm in oTercoming the résistance of a 
yielding sprîng. In Fig. 3 the target is held in a slightly différent 
way, but the opération is much the same. The dropping of the 
plate that holds the target drops the button ont of the way of the 
target at the end of the sweep of the swinging arm. Fig. 4 opér- 
âtes much in the same way. In each case the pièce which holds 
the target drops below its shoulder by reason of the action of 
the centrifugal force on the yielding power of the spring. In Fig. 
5 the button drops into a siot as it turns with the movement of 
the swinging arm. In Fig. 6 there is no spring, but the target 
is held to the throwing arm, A, by the block of rubber, B, held to 
the bent plate, O, and hinged to the plate, P, which is plvoted upon 
the upper side of the arm, A- To the under side of the arm, A, 
is secured the slotted plate, q, the slot of which concides with the 
slot, d, made in the arm, A. The edge of the plate, q, is rounded, 
and projects beyond the sides and end of the arm, A, as shown at 
q', and the under side of the plate, o, is formed or proYÎded with 
the toe, o', which, as the throw'ing arm swings about, moves the 
plate, q, until it reaches the slot, when working ui)on the hinge, 
it falls into the slot carrying the bent plate, o, and the rubber, 
b, below the plane, and thus releases the target. Fig. 7 is sub- 
stantially the same device. 

In the Hebbard carrier, the target is held in the carrier by two 
Angers, one of which is pronged, and the other of which is kept 
pressed against the side of the target by the tension of a spring. 
The holding force of the spring-head iinger is overcome by the 
centrifugal force generated by the swinging of the carrier and that 
of the throwing arm, and the target is released from between the 
Angers. Devices 1, 2, 3, and 4 of the Stock patent, and the défend- 
ants device, do resemble each other în this, namely, that the centrif- 
ugal force overcomes the retaining force of a spring to release 
the target. But the claim in the Stock patent is limited to a 
device by which there shall be a positive release of the target, 
by a dropping away of the pièce which holds it, and not by the 
gi-adual overcoming of a spring directly applied to the side of the 
target. In several of the devices, the dropping of the holding pièce 
is secured without the aid of a spring. The one feature that is 
common to the Stock devices is the dropping of the pièce out of 
the way of the target. The claim is for this, and not for the 
overcoming of a spring which holds the target by direct pressure. 
It is very doubtful whether a broad claim for the release of a tar- 
get by the opposition of the centrifugal force to the retaining power 
of a spring was novel when Stock applied for his patent in Decem- 
ber, 1883, because, under the much earlier Ligowsky patent, the 
target was held by a tongue înserted between two jaws held to- 
gether by a spring, and was released by the centrifugal force over- 
coming the retaining power of the spring operating upon the jaws. 
Stock, in his original and in his reissued patent, adhered to the 
positive dropping out of the way of the target of the pièce which 
held it in front of its outer rim. Now, it is true, if the target 
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were rested on its convex side, ând a pièce were inserted against 
the outer rim downwards, and there were an arrangement for the 
lifting of the pièce by the use of a spring, with tiie result tàat 
there were an upward movement, instead of a downward one, ont 
of tiie plane of the target, such a device wonld be the same de- 
vice as the one described in Stock's patent; and the same might 
be true of a device for moving the obstacle away from in front 
of the target in a sidev?ay direction. But the difficulty with the 
complainant's case is that the différence between Stock's releasing 
device and Hebbard's is not conflned to the différence between a 
sideway and a dropping motion of a holding pièce. The différence 
is between the sudden releadng of a target by the positive dropping 
of a pièce from in front of it and the graduai release of a target 
by a graduai réduction of the friction or pressure force which 
holds it 

For that reason, we do not thihk that the first claim of the 
Stock patent was infringed. We are of opinion that the court be- 
low was right in dismissing the bill, and the dçcree of that court 
is afiirmed. 



COm''BRSB V. MATTHEWS. 

(Circuit Court, D. Massachusetts. August 22, 1893.) 

No. 2,921. 

t. Patents pok Inventions — Invention — Stove Knobs. i 

Letters patent No. 432,5b3, Issued July 22, 1890, to Edmund Converse, 
as assignée of William A. Tumer, for a hollow sheet-metal stove knob, 
havlng a beU-shaped base, so arrangea that the abutting edges of 
the blailk, when formed Into the knob, eonstltute a self-supportlng clrcle, 
show patentable novelty, and are valld. 
8. Same— Infeingement. 

The patent Is Infringed by a knob of the same construction, except that 
the abutting edges are serrated so that they do not make the extrême 
outer clreumference of the base contlnuous. 
3. Same— Prior Use— Measuhe of Proof. 

In order to defeat a patent by évidence of a prior use, the proof must 
be clear, satlsfactory, and beyond a reasonable doubt. The Barbed Wlre 
Patent, 12 Sup. Ct. Rep. 443, 450, 143 U. S. 275, foUowed. 

In Equity. Suit for the infringement of letters patent No. 432,583, 
issued Jaly 22, 1890, to Edmund Converse, as assignée of William 
A. Tumer, for a stove knob. Decree for complainant. 

The article In controversy Is a stove knob, which is a hoUow sheet-metal 
knob or handle, particularly adapted to be attached to the door of a cook- 
ing stove or range, to be grasped when openlng and closlng the door. 
Claims 1 and 2 of the patent, which are aUeged to be infringed, read as 
foUows: "(1) A sheet-metal knob havlng a flarlng or bell-shaped base, pro- 
vlded with holes or apertures In its sldes to allow a circulation of air wlthin 
the knob, and havlng the abutting edges, a, a*, forming a contlnuous edge. G, 
substantlally as set forth. (2) A sheet-metal knob havlng a base formed 
from a sheet-metal blank substantlally circular In form, but havlng pièces 
removed therefrom, formthg openings in the edge of the blank, and provlded 
with the projections, f, f, havlng the edges, a, a', arranged to form in the 
completed base a contlnuous edge, G, substantlally as described." 

It Is aUeged as a défense that in the summer of 1887 one of the défendants, 
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Ambrose T. Matthews, Invented, disclosed to others, and, în partnership 
with the complainant, Converse, made, publicly used, and soJd two or three 
thousand knobs of a structure slmilar to that desqribed in claims 1 anc\ 2 
of the patent In suit. It appears that in 1887 the complaînant. Converse, 
and the défendant, Matthews, were in business together in Worcester, Mass., 
under the flrm name and style of the Worcester Ferrule Company. Mr. 
Matthews had charge of the shop, and Mr. Converse devoted what time he 
could spare from a trucking business, which he also carried on at this time, 
and which took more than half of his time, to the business of the ferrule 
€ompany. Mr. Matthews was the inventer of a spllt-bottom base for knobs, 
which invention was covered by a patent issued to hlm in 1886, belng No. 
354,607. In the spring of 1887, Mr. Matthews had made a lot of small knobs 
with four-leaf split bases. It is contended that this flrst lot of small knobs 
«ontained the exact construction of the two claims In suit 

Fish, Kichardson & Storrow and William S. Eogers, for com- 
plainant. 
Alexander P. Browne and Louis W. Southgate, for défendant 

PUTNAM, Circuit Judge. The device in this case does not sug- 
gest a very higih degree of inventive power; but it relates to one of 
that class of useful domestic articles, to encourage and support the 
împrovement of whicli is within the purpose of the constitution, 
and of the statutes touching patents. The questions involved are 
entîrely issmes of fact, which can hardly be repeated in any other 
«ase, and which, therefore, it is to the advantage of no one to 
elaborate. 

On the point of patentability, the court has felt no dîfflculty, the 
novelty being especially in so arranging the abutting edges of the 
upper or outer portion of the bell or base of the knob that they 
«onstitute a self-supporting circle. It is enough for the court to sayl 
that this, in connection with the other éléments of the combination, 
is undoubtedly useful and novel, and contaîns the suggestion of 
something more than mère mechanical skill. Some further observa-' 
tions on this point will be made in connection with the next propo- 
sition. 

Neither does the court doubt that the respondent has infringed. 
The mère fact that the abutting edges are serrated by him, so that 
they do not make the extrême outer circumference continuons, does 
not constitute a défense, under the other facts of this case. It is 
true that this style of construction will always raise a question of 
degpee, and may go to such an estent that the useful feature of the 
complainant's patent, of mutually supporting edges, will disappear; 
but the court does not flnd that the characteristics, in this respect, 
of his device axe eubstantially lacking in the alleged infringing 
knob. 

The défense touching infringement connects itself, to some extent, 
with that touching patentability. It is claimed that no man can 
now hâve a val'id patent for merely locating the holes at any par- 
ticnlar point in the abutting edges of the leaves of a split-base 
knob. This is undoubtedly tme, and, if that was the pith of the 
complainant's alleged invention, the patent would be void for want 
of novelty. But, as already stated, the substantiel novelty is not 
involved at ail in the matter of locating the holes, but it relates 
to combinîng with them and other matters a self-supporting outer 
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circumference of the bell or base of the knob; and in the opinion 
of the court the respondent does not avoid that characteristic by 
contending that the claim is so broad that there is a mère change 
of location of the parts, without a différent or additional function. 
It is true, as already suggested, that the alleged improvement "is 
apparently of a minute character, and cornes rather close to the 
dividing Une between what is patentable and what is the mère 
product of mechanical skill; but on the whole it appears to the 
court that this device was the last step which — althbugh, perhaps, 
a short one — had been for some time soUght af ter, and was necessary 
in order to complète the art w'ith référence to use, and perhaps more 
particularly with référence to the cheapness and ease of production. 
The improvement falls within that class of cases where facts sub- 
séquent to the application for the patent hâve been allowed by 
the courts to come to its support. In this class are Wartison t. 
Stevens, (decided by the circuit court of appeals in this circuit,) 
2 G. G. A. 500, 51 Fed. Eep. 757, and a number of late cases în the 
suprême court, conveniently grouped by Judge Ooxe in Ameri- 
can Câble Ky. Go. t. Mayor, etc., of Gity of New York, 56 Fed. Kep. 
149. 

The principal difflculty arises from the alleged anticipatory use 
and sale by the respondent, Matthews. On this point this court 
must be guided by the rules stated in the Barbed Wire Patent, 143 
U. S, 275, 12 Sup. et Rep. 443, 450; and it need not go beyond the 
opinion in that case for the la w applicable to the point now under con- 
sidération. The court has there emphatically given the caution that 
the proof of alleged prior use must be "clear, satisfactory, and be- 
yond a reasonable doubt," and that the burden of proof rests on the 
party setting it up. The methods in which the court in that case 
disposed of the alleged instances of anticipatory use illustrate the 
gênerai princîples applicable, aside from the mère question of clear- 
ness of proof. It is, of course, not always a sufflcient answer that 
the prior use may be said to Iiave been an experiment; but, if it 
combines failure with experiment, it is clearly ineffectuai, of itself, 
to defeat a subséquent patent. 

The patent in this cajse covers the product; and therefore, îf 
the like of the product "known or used by others in this country" 
before the patented invention or discovery was practically a success, 
it would be of no importance that the method of production was un- 
satisfactory; although the resuit might be otherwise if the antici- 
patory matter was a prior patent or publication, as to which the 
rule is well-settled that it must show, not only a perfected product, 
but a practical method of obtaining it. Notwithstanding this, 
we think the respondent fails to maintain his proposition touching 
this matter by a clear prépondérance of évidence at any point; and 
we go even further than this, and to the extent of saying that the 
balancé of proof oarries with it a strong presumption that whatever 
was put on the market, as claimed by the respondent, failed to reacb 
a practical and successfûl standard. On this proposition the con- 
currence of the faet that the party who claims to hâve anticipateù 
is the respondent in this case, with the other facts which will be 
referred to, is of very considérable weight against him. The alleged 



DETWILEB V. BOSLEB. 249 

antlcipatory product was said to hâve been piit on tKe marSet tef ore 
January 1, 1888 ; and from that timç nntU January, 1890, the re- 
spondent was contimionsly engaged with. the complainant in making 
fitove knobs, the respondent haVing immédiate charge of the business. 
At the latter date the respondent withdrew, and commenced a like 
business on his own account in May, 1890. The patent in dispute 
wîas taken ont on the application of Mr. Tumer, the original patentée, 
filed March 20, 1890, and issued to "tihe complainant, as Turner's 
assignée, July 22, 1890. The case shows that respondent, although 
he had active charge of the business, as already said, did not 
foUow up the alleged antlcipatory product, and that he never 
manufactured, or caused to be manufactured, any knobs of that 
type, until a year after he commenced business for himself. Thèse 
facts fonn a practical verdict by the respondent in favor of the com- 
plainant, on the question of the alleged anticipatory use, of great 
weight, and afford a strong presumption against him. This pre- 
sumption is ail the more weighty, because the respondent does not 
undertake to connect his infringing manufactures in 1890 or 1891 
with the alleged anticipatory product, or show that the former in 
any way reverted to the latter. 

With our rapid progress in mechanical împrovements, what an 
ingénions man fails to accomplish to-day, with the appliances now 
at hand, another ingénions man may accomplish to-morrow, with 
the better appliances which he then flnds; and, if the latter acts 
from his own resources, he îs not to be deprived of the fruits of 
his ingenuity by reason of the prior faUure of to-day, although, 
without taking into account the change in appliances, it may be 
difficult to understand why and wherein one failed, and the other 
succeeded. There is no equity or public policy which requires that 
one should be deprived of his just reward who revives a lost art, 
whether buried for âges, or for only a few years, although with 
the latter there is, of course, more necessity for making sure that 
the revival was not suggested by the knowledge of what had appar- 
ently disappeared. Nothing, however, to this effect has been 
broTight to our attention in this record. 

On the whole, this part of the case seems to the court to be fully 
within the spirit of the closing paragraphs of the Barbed Wire Pat- 
ent, 143 U. S. 292, 12 Sup. Ct. Eep. 443, 450. 

Decree for an injunction and an account, with référence to the 
first and second claims only; complainant to file draft decree on 
or before rule day in September, and respondent to file corrections 
of the decree on or before the 16th day of September. 



DE3TW1LER v. BOSLHR. 

(Carcult Court, B. D. Pennsylvania. July 6, 1893.) 

No. 16. 

Patbntb for Inventions— Infringement—Grinding Mills. 

Letters patent No. 188,783, issued March 7, 1877, to John S. Detwllw, 
for an Improvement in grinding mills, daims tie "comblnation of a 
pair of Btones set to £rind coaxse^ wltli a second pair of stones, of laixev 
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dlametéTr set to grlnd fine, and nm at a lower speed thau the upper 
and smaUer pair;" the partlally ground grain falling from the upper to 
the Idwer pair. Hdâ, that the clalm was not infrlnged by the use of 
rollers' revolvlng In a vertical plane, Instead of stones revolving In a 
horizontal plane. 55 Fed. Rep. 660, ovemiled on rehearlng. 

In Equîty, On rehearîng. Suit by John S. Detwiler against 
Joseph Bosler for infringement of letters patent No. 188,783, issued 
March 27, 1877, to complainant, for an improvement in grinding 
mills. On May 9, 1893, a decree was ordered for complainant, but 
a rehearing was subsequently granted. BUl dismissed. 

Charles B. Collier, for complainant. 
Horace Pettit, for respondent. 

DALLAS, Circuit Judge. Upon May 9, 1893, I flled an opinion 
in this case, in which the conclusion was reached that the plain- 
tif? was entitled to a decree. Before any decree was entered, how- 
erer, and with sufQcient promptitude, a motion for a rehearing was 
made on behalf of the défendant. After argument and considéra- 
tion of that motion, I was of opinion that perhaps I had fallen 
into error upon a single but essential question, which, being one 
of fact, it was especially incumbent upon me to reconsider. Ac- 
cordingly, the motion for rehearing was granted, and the case has 
since been reargued, but only upon one point, viz. as to whether 
"the court had misunderstood or misconstrued the testimony re- 
garding the construction of defendant's mill." In my former opin- 
ion I said: "The defendant's expert (HoUingsworth) has testi- 
fied that, irrespective of scalpera and assuming that rollers are 
the équivalents of miUstones, the two processes are in his opin- 
ion exactly the same." I now perçoive that as to this. I did 
misunderstand the évidence, The witness HoUingsworth had tes- 
tifled, it is true, precisely as I stated; but it should be observed 
(as I faUed to do) that the portion of his testimony to which I 
especially referred related exclusively to "the two processes," and 
not to the two organized mechanisms of the complainant and of 
the défendant respectively; and the patent in suit is not for a 
process, but for a combination of mechanism by which a desig- 
nated process is carried on. My attention has now been directed 
to the fact that Mr. HoUingsworth, himself, very pointedly made 
this distinction, and testifled, in effect, that the "machine" of the 
défendant was différent from that of the complainant. My mis- 
apprehension of the évidence in this particular led me to attrib- 
ute undue force to the argument of complainant's counsel in aid 
of the construction which he contended should be given to the tes- 
timony of Mr. CoUins and of Mr. Berger with référence to the 
diameter and speed of defendant's roUs. That the second pair 
of stones shall be of larger diameter, and run at a lower speed, 
than the upper and smaUer pair of stones, are essential features 
of the claim. Thèse éléments I now find, after a careful review 
of the évidence, hâve not been shown to be présent in the defend- 
ant's construction; and the very ingenious argument of complain- 
ant's counsel, not having (as I had supposed it had) the support 
of the defendant's own expert, seems to me, upon re-examination, 



THE E. A. PACKEE. 251 

to be too conjectural and înferential for acceptance. The burden 
of proving infringement was upon the complainant. To discharge 
himself of this burden, he might, and should, hâve established 
with reasonable cleamess, if it existed, the sûbstantial identity of 
the organized mechanism of the défendant with that of the pat- 
ent This he has not done with respect to the two éléments 
which I haye particularly mentioned, and therefore the direction 
of May 9, 1893, for the préparation of a decree in favor of the 
complainant is revoked; and it is now ordered that the bill of 
complaint be dismissed with costs. 



THE B. A. PACKBR. 

SOULIiY V. NEW JERSEY LIGHTERAGE CO. 

(Circuit Court of Appeals, Second Circuit October 17, 1893.) 

No. 87. 

1. Admiraltt Appeals — Stipreme Côubt— Cibcuit Coubt dp Appeals. 

An expression of opinion on the merlts by the suprême court In re- 
verslng and remandlng an admiralty cause, whlch was again tried in the 
circuit court after the passage of the judiciary act of March 3, 1891, is 
not binding on the circuit court of appeals when, according to its prac- 
tlce, the case is brought before it on ail the évidence, which shows an 
additional material fact not In the record before the suprême court, and 
the absence of which that court expressly recognized. 

2. Collision— Damage to Tow. 

A vessel gullty of fault contributing to a collision with a tow, whlch 
Is free of fault, Is liable therefor, although the tug in charge of the tow 
■vmB also in fault, and is not a party to the suit 

3. Samb— Inspection Rules— New York Habbob. 

A tug rounding the Battery in New York harbor from the North river 
Into the East river with a tow is subject to rule 2 of the supervising In- 
spectors, providing that, when vessels approach each other obllquely, the 
one having the other on her starboard hand and being herself on the 
other's port hand shall put her helm to port, and pass under the other's 
stem; and she is not excused from obédience thereto by the fact that, 
as the other vessel is approaching obliquely across the East river, the 
raaneuver will throw her out Into the ebb tide, and cause her great 
Inconvenience and delay. 49 Fed. Rep. 92, afflrmed. 

4. SaME— CUSTOM. 

The mère fact that vessels In rounding the Battery often agrée with 
each other to départ from the inspectors' rule, so as to allow the vessel 
going against the tide to keep next the piers, is not sufficient to excuse 
a vessel for disregarding the rule without any agreement. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Admiralty. Libel for collision filed by the New Jersey Lighter- 
age Company against the steam tug E. A. Packer, John ScuUy, 
claimant. There was a decree for libelant in the court below, (49 
Fed. Eep. 92,) and the claimant appeals. Affirmed. 

E. D. McCarthy, for appellant. 
R. D. Benedict, for appellee. 

Before LAOOMBE and SHIPMAN, Circuit Judgea. 
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LAGOMBE, Circuit Judge. The libel in this case was flled to re- 
cover damages for the loss of the barge Atlanta, which was sunk 
in a collision with. a barge in tow of the E. A. Packer, upon her 
port side, at about 4 o'clock in the afternoon of October 25, 1880, 
off piers 1 or 2 in the East river. The Atlanta was in tow of the 
tug Wolverton, on a hawser of about 20 fathoms, and was bound 
from Eoberts' stores, Brooklyn, up the North river. The Packer 
had come down the North river, and rounded the Battery, being 
bound up the East river, to Sixty-First street. After sighting each 
other, the Packer starboarded and the Wolverton ported, with the 
resuit above indicated. The Wolverton, after the collision, betook 
herself out of the jurisdiction. A libel ûled against her in the 
eastern district of Pennsylvania by the master of the Packer's tow 
was dismissed, (13 Fed. Eep. 44,) but, being out of this jurisdiction, 
she was not made a party to the suit at bar. 

The peculiar history of this suit makes it unnecessary to rehearse 
the facts in détail; to do so would be but needless répétition, as 
they will be found stated at great length in the various opinions 
hereinafter referred to. 

The district court held the Wolverton in fault for "persisting in 
an unauthorized and dangerous attempt * * * to run into the 
eddy between the Packer and the shore." It exonerated the Packer 
principally because, in its judgment, the évidence showed a "pre- 
vailing custom in navigattng around the Battery on the ebb tide," 
which gave it the right to rely on the Wolverton's "observing that 
usage," and permitted the Packer, notwithstanding rûle 2 of the 
supervising inspectors, (quoted post,) to go to the left, giving the 
appropnate signal of two whistles, and to require the Wolverton 
to navigate accordingly. 20 Fed. Eep. 327. An appeal was taken 
to the circuit court, which reversed the decree of the district court, 
holding that upon the proof "no practice is shown prevailing with 
that uniformity which is requisite to a usage applicable to the situa- 
tion betwéen the vessels hère, or which justifled the Packer in in- 
sisting upon the right of keeping inside." That court held the 
Packer in fault, because, when the vessels "saw each other, the 
Packer had the Wolverton on her starboard bow, and the Wolverton 
had the Packer on her port bow. The vessels were then on courses 
crossing each other and converging towards the Is^'ew York shore, 
and it was the duty of the Packer, under the nineteenth rule of 
navigation, to keep out of the way," which she should hâve done 
"by [porting] her wheel and [stopping] and [reversing] her engine 
in time to avoid the collision." The opinion of the circuit court, 
filed July, 1886, is not reported, but its flndings are incorporated in 
the opinion of the suprême court, 140 U. S. 360, 11 Sup. Ct. Eep. 794. 

The claimant thereupon appealed to the suprême court. After 
an elaborate discussion of the practice and procédure upon appeals 
under the act of February 16, 1875, (18 Stat. 315,) that court held 
that the appellant was "entitled to a finding" of the circuit court 
touching a proposition which he had submitted to that court, as 
foUows: 

"Sixth. The porting of the Wolverton's wheel when she was 
about 200 feet from the Packer was a change of four or five points 



THE E. A. PACKEK. 253 

from her course." The suprême court therefore reversed the decree, 
and remanded the case to the circuit court, "with directions to 
proceed therein in conformity with the opinion of [the suprême] 
court." 

The circuit court thereupon found the fact as to the Wolverton's 
change of course in accordance with the request, but refused to flnd 
that the Wolverton was solely in fault, and again decreed in favor 
of the libelant against the Packer. 49 Fed. Eep. 92. From that 
decree this appeal is taken. 

Meanwhile the practice in admiralty was materially changed by 
the passage of the act of March 3, 1891, establishing United States 
circuit courts of appeals, and the case now presented for review 
by this court dtffers from that considered by the suprême court, not 
Only by reason of the additional finding, but because, the provisions 
of the act of 1875 not applying to appeals to the United States 
circuit court of appeals, (The HavUah, [2d circuit] 1 U. S. App. 1, 
1 O. C. A. 77, 48 Fed. Kep. 684,) ail the évidence in the case is 
brought up for considération. Comparatively little of it was before 
the suprême court. 

The opinion of the suprême court contains the following: 

"From this statement of theii" respective lieadings it is quite évident, and 
the court [meaning the circtiit court] also finds as a fact that they were ujwn 
Crossing courses; that the Paelier had the Wolverton on her starboard side, 
and was bound, under the nineteenth rule of section 4233 to keep out of her 
way. In fulfilling this obligation, however, she was entitled to act, within 
the limitations imposed by the requirements of good seamanship, upon the 
judgment of her master, and to put her lielm to port or starboard; and 
there was a corrélative duty, no less imperative, on the part of the Wolverton 
'to keep her course.' Eule 23, [citing cases.] While this duty of avoidance 
Is ordinarily performed by porting and passing under the stern of the other 
vessel, and while this is evidently, under ordinary drcumstances, the safer 
and more prudent course, cases not infreqiiently occur where good seaman- 
ship sanctions, if it does not require, that the maneuver shall be executed 
by starboarding and crossing the bows of the approaching vessel. Of courst» 
in doing this the steamer takes the risk that the approaching vessel, vv'hile 
fulfilling her own obligations of keeping her course, may reach the point of 
intersection before she has passed it herself ; and hence at night, or in thlck 
vi^eather, the maneuver would be likely to be attended with great danger. 
In the présent case, however, there were circumstances whioh Indicate that 
the sélection of this course may hâve been such an exercise of discrétion 
upon the part of the master as was not inconsistent with sound judgment 
and good seamanship. It was broad daylight, the weather was clear, and a 
oareful lookout could not fail to hear the signais of an approaching vessel, 
and to estimate properly her course, her bearings, and her distance. Tliere 
was a strong tide ebbing out of the East river, and the Packer was making 
■her way slowly and with some apparent diiSculty against it. It was obvlously 
to her advantage to keep as near to the piers, heading as she was, directly 
against the tide, as it was possible to do, since such a deeided porting a» 
would be necessary to avoid the Wolverton and her tow would hâve com- 
peUed her to take the fuU force of the tide upon her port side, and exposed 
her to a strong outward drift, as weU as to the probabillty of the Atlanta sag- 
glng down upon her. Whether the starboarding of the Packer was a fault 
or not would dépend largely upon the question whether, assuming that tlie 
Wolverton kept her course and maintained her then rate of speed, either 
vessel would pass the point of intersection before the other reaehed it. If 
it were clear that no collision would hâve occurred had th« Wolverton kept 
her course, then the starboarding of the Packer was not a fault, since the 
point of intersection would be either ahead or astem of the Packer; but, if 
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sueh starboardlng was llkely to involve rlsk of a colUsion, then; of course, It 
was a fault. ■ 

"It was suggeste4 ijpoii the argument that there v^as a rule of the super- 
Vlslng înspectors inaking it obllgatory upon a crossing steamer to avoid tlie 
one liaving the right of way by porting her helm in ail cases. But no such 
rule Is incorporâtes in the record or' the briefs, and it is not a régulation of 
which we can take judldal notice. But, even if sucb rule were proved, it Is 
by no means clear that the circmnstances of this case would not bring it 
vsrithin the exception contained in the twenty-fourth rule of 'Spécial Clrcum- 
stances' requiring a departure from the gênerai régulations." 

The appellant contends that this déclaration of opinion is such 
a disposition of the merits of the controversy that, the additional 
finding of fact being made as he prayed, the only thing left for 
the circuii court to do was to dismiss the libel. Had the old prac- 
tice remained undisturbed, and were the case again presented to 
the suprême court with nothing added to the old record but the 
new finding, it is probable that court would make such a dispo- 
sition of the suit. But the situation is whoUy différent. Ail the 
testimony in the case came before the circuit court on the second 
hearing and by the appeal is brought before this court, and the 
existence of the very rule of the superrising inspectors, which the 
suprême court refused to consider because it was not proved, is 
now a fact in évidence. Under thèse circumstances it was clearly 
the duty of the circuit court to pass upon the whole case, and 
in disposing of this appeal we are not constralned by the expressed 
opinion of the suprême court upon the incomplète case which that 
tribunal had before it; and, indeed, the suprême court itself 
most carefully avoids passing finally upon the rights of the parties. 

The rule of the supervising inspectors which has been referred 
to is as foUows: 

"Rule 2. When steamers are approaching each other in an oblique direc- 
tion (as shown in diagram of the fourth situation) they shall pass to the 
right of each other, as If meeting 'head to head' or nearly so, and the sig- 
nais by whistle shall be given and answered as in that case specifled." 

And in directions accompanying the diagram referred to it is 
provided that: 

"A. [the vessel having the other, B., on her starboard hand, and belng her- 
self on the port hand of B.] should put hte helm to port and pass astem of 
B., while B. should continue on his course or port his helm, if necessary to 
avoid collision, each having previously given one bLast of the steam whistle, 
as required by the rules when paeslng to the right." 

That when they sighted each other the Packer had the Wol- 
verton on her starboard hand seems not to be seriously disputed. 
Afteg a careful considération of the testimony, we are satisfied 
that she was herself on the port bow of the Wolverton. Such is 
the concurrent testimony of ail libelant's witnesses, and the Pack- 
er's pilot at flrst so stated, although he afterwards insisted that 
the Wolverton was head on, and later that he was on her starboard 
side. The vessels were therefore in the situation where the in- 
spectors' rule required a vessel situated as the Packer was to "put 
his helm to port and pass astern" of the other, "having previously 
given one blast of the steam whistle.'' The Packer did not do 
so, nor did she even hold her course, which her counsel contenda 
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waB snfficient to insure safety, provided the Wolverton made no 
change. She was under a starboard wheel when she saw the Wol- 
verton; at once blew two whistles, and, although no answer was 
received, immediately starboarded still more. So far as her lia- 
bility is concerned, the only question is, was this violation of the 
rule, excusable, or, if not excusable, it is plain that it did not con- 
tribute to the castastrophe? That the Wolverton was also in fault 
would not warrant a reversai in this case. The Atlanta was free 
from fault, and is entitled to a judgment against either vessel 
which it libels and shows to be guilty of a fault contributing to 
the collision. 

The opinion of the suprême court discussed the question solely 
from the point of view of a vessel obliged to fulflU the requirements 
of the nineteenth rule of section 4233, (the starboard-hand rule,) 
which directed her to keep out of the way, but yet left her the 
choice of thus keeping out of the way either by porting or starboard- 
ing, although ordinarily that duty of avoidance is performed by 
porting, and passing under the stern of the other vessel. The ut- 
most that is held by the suprême court in this case is that upon the 
facts before it there might be found sufificient excuse for the Pack- 
er's undertaking to perform that duty by crossing the bows of the 
approaching vessel. But one most important fact was not before 
that court By reason of the circumstance that the record con- 
tained no proof of the rules of the sui)ervising inspectors, it was 
constrained to ignore the fact that, besides the considérations of 
light and weather, courses, bearing, speed, and distances, there was 
another élément of the situation, essentiaJ to a correct décision, to 
be taken into account by the master of the Packer, namely, that he 
was navigating in waters where a local rule directed his choice of 
maneuvers, and advised the approaching vessel what that choice 
would be. If an effort by starboarding to cross the bows of an ap- 
proaching vessel would hâve been "attended with great danger" if 
attempted at night or in thick weather, it would seem to be equally 
dangerous when attempted in the light of a controUing rule of 
navigation which clearly advised such approaching vessel that such 
effort was precisely the one thing which would not be attempted, 
and directed that vessel not only to keep her course, butevento assist 
a diametrically opposite maneuver by herself porting. That the 
supervlsing inspectors hâve made rules applying to navigation in 
the waters where thèse vessels were is now proved. That one of 
those rules covers the situation in which they found themselves at 
sightlng is plain. Their authority to make such rules was not dis- 
puted on the argument; nor on the point involved hère is there any 
apparent inconsistency between them and the rules of section 423.3. 
The rules prescribed by authority, so far as they apply, constitute 
the law by which courts must test the navigation of vessels when 
brought in question before them. One of the witnesses, an ex- 
perienced tugboat pilot, ingenuously remarked that "the law is 
against our rules of navigation around hère;" that "there is no law 
in this world ever can be made, in my opinion, to regulate the tow- 
ing or sailing around the harbor of New York;" and that "the law, 
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as I understand it, is lùade by men that don't understand it." Ail 
this may or may not be so, but a nile regulating the inovemeiit of 
a boat sltuated as the Packer was bas been made, and violation of 
such rule is a fault, unless the vessel vioïating it can show some 
excuse, such as the twenty-fourth rule of section 4233 contemplâtes, 
for her disobedience. 

The suprême court held that it was "by no means clearthatthe cir- 
cumstances of this case would not bring it wîthin the exception con- 
tained in the twenty-fourth rule of 'Spécial Circumstances,' requir- 
ing a departure from the gênerai régulations." But the whole case 
was not before that court, and we concur with both the district and 
the circuit court in the conclusion that the Packer might, on flrst 
seeing the Wolverton, hâve gone right ont from the eddy into the 
East river tide, and thus hâve got around the Atlanta in the way 
prescribed by the inspectors' rules; that there.was no "immédiate 
danger" in such a maneuver, and no condition in the situation which 
would hâve rendered it unsafe for her to take her course to star- 
board. It would undoubtedly hâve been inconvénient for the Packer 
to do so. The tide would hâve swept her round, and far astern of 
her course. She would bave had to make up her lost ground with 
a heavy tow against an ebb tide. But mère inconvenience will not 
excuse her departure from the rules. Such departure must be 
^'necessary to avoid immédiate danger." Eule 24 It may bave 
been proper for the Packer to suggest to the Wolverton, as she did 
by her two-whistle signal, that they should agrée to courses, which 
would enable them to pass each other otherwise than as rule 2 re- 
quired, thereby making her own navigation easier, and not seriously 
inconveniencing the Wolverton, — a maneuver which, if co-operatéd 
in by the Wolverton, would seemingly bave been free from any risk 
of collision; but she had no right to départ from the rule, in the 
absence of an expressed assent on the part of the Wolverton, simply 
for her own convenience. 

The district judge exonerated the Packer on the ground that a 
^'prevailing custom in navigating around the Battery on an ebb 
tide" gave her the right to insist on keeping near the piers, notwith- 
standing the inspectors' rule. There may be such a custom, but in 
the record before us there is not sufficient évidence to prove it. 
Three witnesses testify to its existence, but twice that number — of 
«quai expérience in harbor navigation — swear that, though vessels 
do f requently pass each other in that way, there is no rule or gênerai 
custom as to which side of each other they shall go. The mère fact 
that vessels often agrée with each other to départ from the rule 
when rounding the Battery is not sufficient to excuse the vessel 
which, without securing assent to such an agreement, takes upon 
herself the responsibility of departing from it, merely for her own 
convenience. We are unable to flnd that the fallure of the Packer 
to obey the nile did not contribute to the collision, and therefore 
-concur with the circuit court. 

As to the navigation of the Wolverton, it is unnecessary for us 
to express an opinion, as she is not before the court. 

Decree of circuit court afiSrmed, with interest and costs. 
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FARMBRS' LOAN & TRUST 00. et al. v. NORTHERN PAO. E. CD., 
(WISCONSIN CENT. 00. et al., IntervenerB.) 

(Oircult Court, B. D. Wisconsin. September 30, 1893.) 

1. Baileoad Companies — Rbcbitbes — Leasbd Lines — Adoption op Lbase — 

What Constitdtbs. 

The appointment of receivers for a railroad System, and their taklng 
possession of a leased Une, does net of itself work an assignment or 
adoption of the lease so as to make the receivers liable for the stipulated 
rental. They hâve, as a gênerai rule, a reasonable time to détermine 
whether they vs^iU adopt the lease, or wUl merely pay to the lessor the 
net eamings of its road, subject always to the lessor's right to re-enter 
for condition broken. But where the lessor immediately demands of the 
receivers and of the court elther an adoption of the lease or a surrender 
of the road, and against its protest a décision is delayed for several 
months. In order to détermine which policy is expédient, then the receiv- 
ers should equitably pay the full rental during the time of their possession. 
EspeclaUy is this true when the receivers were appointed at the request 
of the mortgagees, and upon their allégations that, In order to prevent 
ruinons sacrifices, the System must be held together, and operated as a 
unit Railroad Co. v. Humphreys, 12 Sup. Ct Rep. 787, 145 U. S. 82, 
distinguished. * 

2. Same — Rentals — Set-Off bt Receivers. 

The receivers of a railroad System cannot set offi as against a claim 
for rentals accruing to a leased Une during the recelvershlp any cross 
demands aUeged to hâve accrued to the lessee prier to the recelvershlp, 
slnce the two claims arose in difCerent rights. 
8. Samb — Insolvenct ov Lessor— Peovisions of Lease. 

In such case it is immaterial that the lessor Is insolvent, when the lease 
provldes for an arbitratlon of the matters claimed aa a set-ofC, and ex- 
pressly déclares that the pendency of such arbitratlon shall not interfère 
with the opération of the lease, and that aU payments and transactions 
under the lease shaU continue exactly as If no controversy had arisen. 

In Equity. Bill by P. B. Winston, the Farmers' Loan & Trust 
Company, and others, against the Northern Pacifie EaUroad Com- 
pany, for the appointment of receivers, etc. Heard on the inter- 
vening pétition of the Wisconsin Central Company and the Wis- 
consin Central Eailroad Company for payment of rental during 
the receivership and other relief. Pétition granted. 

Geo. P. Miller, for complainants. 

L. D. Brandeis and Howard Morris, for interveners. 

John 0. Spooner, for the receivers of the Northern Pac. E. Co. 

JENKINS, Circuit Judge, (orally.) On the 26th of September an 
order or decree was entered directing the receivers of the Northern 
Pacific Eailroad Company to surrender the possession of the 
leased Unes to the lessors, the Wisconsin Central Company and 
the Wisconsin Central Eailroad Company, based upon the original 
pétition of the lessors of the 18th of August, and their supple- 
mental pétition of the llth of September. 

The Wisconsin Central Company and the Wisconsin Central Eail- 
road Company, the lessors, now move the court for a further order 

1 Compare New York, P. & O. R. Co. v. New York, L. E. & W. R. Co., 
88 Fed. Rep. 268. 

V. 68 P. no. 2— 17 
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or direction upon the footing of thé order of September 26th, re- 
quiring the receivers to àecoùnt to and pay to the lessors rentaJ 
for the leased Unes duiing the time of their occupancy by the re- 
ceivers, upon the basis of the stipulated rental in the contract. 

This application is opposed by the receivers upon two grounds: 
First, that compensation for use is to be measured either by the 
net eamings during the period of use or by the value of the use 
to be ascertained, and not by the stipulated rental of the contract; 
and, second, that whereas the Northern Pacific RaUroad Com- 
pany has an unadjusted and disputed claim for betterments and 
otherwise in excess of ail previously accrued rentals due from that 
Company to the lessors, which claim is now, under order of the 
court, before a master for adjustment, any order of payment should 
be withheld until such adjustment, and the ascertained amount 
over and above the amount of rentala accrued before the receiver- 
ship should be allowed to be set off against the amount to be al- 
lowed for the use of the leased iines during the possession by the 
receivers. 

That we may readily ascertain the principles of law which apply 
to and must govern the ruling upon thèse questions, it is important 
to accurately understand the relative positions of the parties in- 
terested, and the facts upon which the contention rests. 

The bill was flled by the Farmers' Loan & Trust Company as 
trustée for the holders , of the bonds issued under varions mort- 
gages specifled in the bill upon the main and branch Unes of the 
Northern Pacific Eoad west of St. Paul and Ashland, and also as 
trustée under the collatéral trust indenture of May 1, 1893, by which 
the floating indebtedness was to be funded upon certain personal 
securities lodged in trust with the trustée; and by the firm of Wil- 
liam C. Sheldon & Co. and P. B. Winston, as stockholders and 
creditors of the Northern Pacific Railroad Company. The bUl 
was filed in behalf of ail other stockholders and creditors of the 
Company who might choose to become parties thereto. 

The bill declared that the Northern Pacific Eailroad Company 
construeted and maintained its various Unes of railroad, with 
branches and feeders, from the city of Ashland, Wis., to Tacoma, 
in the state of Washington, and to Portland, in the state of 
Oregon. It also asserts the lease from the Wisconsin Central Com- 
pany and the Wisconsin Central Railroad Company under which 
the Northern Pacific Company operated the Central Unes and 
the Chicago terminais of the Chicago & Northern Pacific Railroad 
Company, whereby, says the bill — 

"The défendant, the Northern Pacific Railroad Company, has acqiilred im- 
portant terminal facilities for freight and passenger traffle in the city of 
Chicago, and the ownership and control of Important belt Unes of railroad, 
fumlshing connections with evei-y trunk Une entering the city of Chicago, 
and with the largest and most important industries located In and about 
that city." 

The bill also informed the court that-- 

"All of sald Unes of railroad, telegraph Unes, and property hâve been, and 
are now being, operated by the défendant as a unit, formlng one vast rail. 
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way System, known as the Northern Pacific System, the maintenance of 
«very part of which is essential to the proper opération of the remainder." 

It also déclares tp the court its ownersMp of the stock of the 
Chicago & Northern Pacific RaUroad Company to the extent of 
$15,100,000, being the majority amount thereof; and that to pré- 
serve valuable railway connections and terminal facilities at Chi- 
cago, acquired under the lease, and the ownership of the stock, 
it was essential that the interest on the bonds issued by the Chi- 
cago & Northern Paciiflc road, amoimting to $26,180,000, should 
be promptly paid, the terms of the lease complied with, and that 
no default in either of said obligations be permitted to occur. 
It also appeared that the Northern Pacific Company was the owner 
of at least some three million of the Chicago & Northern Pacific 
bonds, and of the entire issne, six million, of the Chicago & Calumet 
Terminal Eailway Company's bonds. 

The bili further gave the court to understand that — 

"The said railroads and property, as now held and controlled by the défend- 
ant as aforesaid, form an important tnink line, whlch constitute one of the 
most important ingrédients of its value, and that Its severance would resuit 
in a ruinons sacrifice to every interest in the property; and that unless thls 
court, in view of the impending and inévitable defaults as aforesaid, wiU 
deal with the property as a single trust fund, and take it into judicial custody 
for the protection of every interest thereln, individual creditors wUl assert 
their remédies in différent cr*urts in said several counties; that a race of 
diligence will resuit, and judgments and prlorities will be attempted; that 
levies and attachments will be laid upon engines and cars of the défendant, 
whlch will greatly interfère with and ultimately prevent the défendant from 
the proper discharge of its duties as a public carrier; that the United 
States mails wUl be stopped; that the défendant wlU be unable to fulfUl its 
charter duties to the government of the United States and to Connecting 
railroads; that commerce between the several states will be interfered with; 
that communication between many cities, towns, and places which are whoUy 
dépendent upon said railroads will be interrupted; that serious and Irrép- 
arable Injury to their trade and commerce and their gênerai prosperity will 
resuit; that divers of the lessors of the railroads now opéra ted by the défend- 
ant as aforesaid wUl enforce the re-entry co venants of their leases; that the 
continued default of the mortgage debts will, by the terms of the varions 
mortgages, produce the immédiate maturlty of ail the bonds secured by the 
said mortgages; that a vast and vmnecessary multiplicity of suits will resuit, 
and a most important and valuable property wiU be dismembered by the 
clashing decrees of many courts at tiie suits of separate creditors; that said 
property may be shielded and preserved as a valuable single trust property 
by adéquate judicial protection, and the sums due and to become due to the 
défendant'» bondholders and creditors secured and idtimately paid in full. 
But your orators aver that unless such a course is pursued,. to wit, the taking 
of the property into judicial custody, said property will be dismantled, dis- 
Bipated, and dismembered, and vast sums of money will be lost to the varions 
creditors and stockholders of said company, and the public interests seriously 
aflfected. And your orators aver that the unity of the property and its in- 
tegrity as a whole, as now held and operated, constitute one of the most 
important éléments of its value, and that to permit its severance will re- 
sult In rulnous sacrifice of every interest in said property." 

It was further charged that "part of the said Northern Pacific 
Bailroad is located in the district embraced within the jurisdiction 
of this court" That, of course, refers to the eastern district of 
Wisconsin, and could only comprehend the Wisconsin Central 
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lines BO leased, no other part of this road lying within this dis- 
trict. 

The prayer of the bill asks tlie court, among other things, to 
fully administer the trust fund in which the complainants are in- 
terested, consisting, says the bill-^ 

"01 the entlre railroad System, lands, and assets of the Northern Pacifie Rail- 
road, to marshal its assets, ascertain and détermine the priority of liens upon 
each and every part of ail the sald System of railvvay. That for the purpose 
of enforclng the liens and equities of the holders of the demand loans and of 
the floating debt of the défendant, the preferred stockholders, and of the 
varions bond and lien holders, as well as to préserve the unlty of sald Sys- 
tem as It has been for years inalntained and oper.ated, and prevent the dis- 
ruption thereof by separate exécutions, attachments, and séquestrations, the 
occurrence of which wlll be ijnavoidable in view of the Inévitable defaulta 
in Interest which wlll soon oecur, your orator prays that this court wlll forth- 
wlth appoint ohé or more receivers of the entire System of railroads held and 
operated by the défendant, and of ail the equipments, materlal, machlnery, 
supplies, moneys, accounts, choses In action, shares of stock, bonds, and as- 
sets of every description, and wheresoevjer situated, belonging to the défendant, 
and of aU sald lands and land grants, leasehold contractual rights and prop- 
erty bèlonglng to the défendant, with authority to manage and operate the 
same; and the oificers, managers, superintendents, agents, and employés of 
the défendant be required forthwith to deliver up the possession of ail and 
singular each and every part of the said property over which the receivers 
shall be appolnted, wherever situated." 

Upon the prayer of the complainants the court appointed re- 
ceiTers of ail the property of the défendant corporation, including 
the railways leased by the Wisconsin . Central Oompanies, with 
direction to the receivers to take possession and operate the en- 
tire System. Under this order the receivers took possession and 
operated the entire system, including the Wisconsin Central lines 
and the Chicago terminais, until possession of the lines and ter- 
minais was surrendered to the Wisconsin Central Company and 
the Wisconsin Central Eailroad Company, the lessors, by direction 
of this court, on the 26th of September, 1893. 

.Within three days after the flling of the bill and the appoint- 
ment of the receivers, the lessors, the Wisconsin Central Com- 
panies, applied to this court by intervening pétition, praying — ^Pirst, 
for payment by the receivers of rentals accruing under the lease 
prior to the receivership, and in accordance with the terms of the 
lease; and, second, that the receivers be directed to apply for leave 
to adopt the lease in its entirety, and, failing such élection, that 
the companies' lessors be declared entitled to résume possession 
of the demised .premises. Upon that pétition the court directed 
the matter to be heard on the 23d of August. On that day, at 
the request of the receivers, time was allowed them until the 30th 
of August to flle answers to such intervening pétition. At the 
adjoumed day answers were filed, by which the receivers insisted 
that they had not had reasonable time to détermine whether the 
interest of the trust estate required the adoption or rejection of 
the lease and the opération of the leased lines, and requested fur- 
ther time, which was allowed, against the protest of the Wisconsin 
Central Companies, and the receivers were required to report, 
their détermination upon the question by the 15th of September. 
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On the llth of September th.e Wisconsin Central Companies flled 
their supplemental pétition, alleging defaults in the payment of 
rental under the lease, and a re-entry upon the demised premises, 
and prayed the immédiate restoration to them of the possession. 
On the 18th of September, 1893, the receirers flled their further 
answer and rejwrt, asserting their conclusion that it was inex- 
pedient to operate nnder the lease, and recommending that the 
prayer of the supplemental pétition of the Wisconsin Central Com- 
panies be granted, and possession restored to them. This restora- 
tion was contested by the Chicago & Northern Paciflc Eailroad 
Company, and, after prolonged argument, the court, on the 26th 
of September, decreed a delivery of the possession to the Central 
Companies of the demised premises. 

Thèse I believe to be the essential facts with respect to the pos- 
session and opération of the leased lines by the receivers upon 
which the détermination of the question of the measure of com- 
pensation to be awarded for such possession must be determined. 

The gênerai principle by which questions of this character are 
to be ruled is well stated by Mr. High in his work upon Eeceivers, 
(section 273:) 

"As a rule, receivers are not liable upon the covenants of the persons over 
whose efCects they are appointed, but become liable solely by :reasoii of their 
own acts. Receivers who hâve been appointed over a corporation, and Who 
hâve accepted the trust, and talsen possession of the assets, do not thereby 
become liable for the rent of the premises held by the company under a 
lease, nor can they be held liable until they eleet to take possession of the 
premises, or until the doing of some act which would In law be équivalent to 
such an élection. But when a receiver enters upon and oecupies premises 
which had been leased to a corporation over which he is appointed, he 
thereby becomes liable for the rent due under the lease, the liability in such 
case being the common liability of the assignée of a lease, and not for the 
debts due from the corporation; and in such a case, the facts being undie- 
puted, it Is proper for the court to direct the receivers to make payment to 
the lessor without a référence to détermine the matter." 

There appears to be no dispute with référence to that gênerai 
principle as announced by Mr. High. It is restated by the su- 
prême court in perhaps stronger and more emphatic terms in the 
case of Oil Co. v. Wilson, 142 U. S. 313-322, 12 Sup. Ct. Eep. 235, 
in thèse words: 

"The receiver did not slmply, by vlrtue of his appointment, become liable 
upon the covenants and agreements of the railway company. Upon taking 
possession of the property he was entitled to a reasonable time to elect 
whether he would adopt this contract and make it his own, or whether he 
would insist upon the inability of the company to pay, and return the prop- 
erty in good order and condition, paying, of course, the stipulated rental 
for it so long as he used it." 

In other words, when the court, upon the pétition and at the 
prayer of the complainant, appoints receivers, who are directed 
to talœ possession of the leased lines of raUway operated in con- 
nection with the main Une, such receivers take by order of the 
court, and do not, therefore, by the mère act of such possession, 
become assignées of the term; they having, so to speak, a breath- 
ing space to détermine whetlier or no they will assume the cove- 
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nants of the lease. This is because of the necessities of thé case. 
There is no other <persoii to take immédiate possession from an in- 
solvent corporation in tlie interest of the public; and as, because 
of the public nature of the enterprise, the road must be kept a 
going concern, the performance of the duties of common carrier 
must not be permitted to be interrupted, the mails of the govern- 
ment must be transported, therefore temporary possession is al- 
lowed to be taken, and, as a gênerai rule, compensation for such 
possession must be measured by the terms of the instrument un- 
der which such possession was originally acquired and held. But 
that possession does not ordinarily operate to render the receivers 
assignées of the tenu. Undoubtedly there are exceptions to the 
rule, arising because of the peculiar circumstances of the cases, 
which equitably require the application of a différent measure of 
compensation. Such an exception I consider to be the case of 
Eailroad Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. Eep, 787, 
which is urged upon the attention of the court as determining a 
différent rule. 

In order to ascertain whether that décision is pertinent and 
binding hère, the facts of that case need to be carefuUy consid- 
ered. The Wabash, St Paul & Pacific Eailroad Company, on the 
27th of May, 1884, flled its bill, making défendants varions parties 
interested in the Unes of the Wabash Company as lienors, mort- 
gagors, or trustées under deeds of trust covering the Unes or por- 
tions of them, including the trustées of the gênerai mortgage and 
the Quincy Eailroad, lessor to the Wabash Company. The Wa- 
bash Company asked that possession should be taken of this road 
and thèse leased Unes, and that they be operated by the receiver 
until such time, as to the leased roads, as he should elect with 
référence to the adoption of the leases in order to the protection of 
the interests of ail concerned. 

On the 29th of May, before the receivers took possession, and 
on the 26th of June foUowing, they petitioned the court for ad- 
vice with respect to the payment of interest on the bonds of the 
Quincy Company, which, by the terms of the lease, the insolvent 
company was required to pay. The receivers notified the court 
that the opération of the road has not su£8ced to pay its opérât- . 
ing expenses and the cost of maintenance, and interest upon the 
bonds. An order was made upon that pétition that, until other- 
wise directed, the receivers should keep account of the earnings, 
and as to the Unes which had not earned the interest, including 
the Quincy Company, that the receiver should make report thereof 
quarterly, showing the income upon each of the leased Unes. On 
the 16th of December foUowing, the Quincy Company intervened 
by pétition, setting forth that it had no means to pay the inter- 
est on its mortgages; that there had been default, and that there 
would resuit foreclosure if the default should continue; that it 
could not obtain payment of the Wabash Company; and it prayed 
that that interest might be paid out of the funds of the Wabash 
Company in charge and under control of the court or its receivers. 
or that the court order that the lease be transferred to another 
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raiiroad company, which company would pay the interest coupons 
in arrears, and wonld give secnrity to pay accruing interest. 

Upon that pétition it was ordered tliat if, within 60 days, the 
St. Joseph & Quincy road should pay the interest, and would as- 
sume by proper agreement the liabilities and obligations to be 
performed by the lease, then the lease should become assigned and 
vested in the St. Joseph Company free from any right of the Wa- 
bash Company. That was never done. On April 16, 1885, the 
receivers prayed order with respect to the future opérations of 
the leased lines, and conceming the payment of the respective 
rentals which the Wabash Company had agreed to pay, upon which 
the court ordered that, where a subdivision earned no surplus, 
simply paid operating expenses, no rent or subdivisional interest 
will be paid. If the lessor or the subdivisional mortgagee de- 
sires possession or foreclosure he may proceed at once and assert 
his rights. While the court will hâve to operate such subdivision 
until some application be made, yet the right of a lessor or mort- 
gagee, whose rent or interest is unpaid, to insist upon possession 
or foreclosure, will be promptly recognized. 

Afterwards, on the 15th of July, 1885, upon demand of the Quincy 
road, it obtained possession by order of the court. Subsequently 
a decree of foreclosure of the property of the Wabash Company was 
enforced, and the proceeds of the sale were paid into court. An ap- 
plication was then made by the Quincy road that the court should or- 
der out of the proceeds of the Wabash property the payment of the 
rental on the Quincy Une accruing during the receivership, and 
according to the terms of the lease. 

The court, in determining the question, referred to the case of 
Oil Co. V. Wilson, quoting from the opinion of the court the ex- 
pression to which I hâve adverted, and asserted au approval of the 
doctrine that, as between the mortgagees invoking the interpo- 
sition of the court and the lessor, the agreed rental was the proper 
payment to be made for the use of the rolling stock under the 
particular contract there in question; but say, as to the case then 
before them, that there was no résistance by the receivers, or 
impediment interposed by them to the re-entry of the Quincy Com- 
pany, that the receivers did not remain in possession, nor were 
they authorized by the court to so remain as to render the lessor 
unable îtself to résume possession. The lease gave the Quincy 
Company the option to re-enter, and put an end to it upon de- 
fault in payment of rental continued for 30 days; that if the 
appellants, the Quincy Company, had applied to the circuit court 
for possession of the property earlier than they did, the court, 
in view of the case disclosed by the record, would not bave de- 
clined to hand it over; that when the company applied for pos- 
session it did not avail itself of the order of *the court; that sub- 
sequently, on a renewed application, the company retook its road, 
freed from any liabûity for the enormous preferential indebted- 
ness of the Wabash Company, and with its public duty discharged 
up to that time by the receivers at a loss of more than |20,000; 
and that the lease had not theretofore been canceled by the court, 
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because it was considered that that ought not to be done with- 
out the assent of the lessor. Tlie court concluded upon those 
facts that the receivers did not become so committed to the terms 
of the lease as by reason thereof to be subjected to an obligation 
requiring the rental to be paid ont of the property of the Wabash 
Company in préférence to the payment of the mortgageés of that 
property; and they say that the rental was not an expense orig- 
inating in the process of administration by the court, and the 
road was surrendered as soon as the lessor would take it. Nor 
did the mortgageés consent to hâve the claim charged upon the 
corpus of the property in préférence to their mortgages, and there- 
fore theré were no équitable grounds upon which the Quincy road 
was entitled to a préférence in the distribution of the proceeds 
of the sale of the mortgaged property. 

There is, I think, a manifest distinction between that case and 
the one at bar. There the lessor — the inactive lessor — sought to 
obtain préférence over a mortgagee not applying for the receiver, 
a lessor who sought to obtain rental pursuant to the terms of the 
lease, when he was a party to the suit, and could hâve asked and 
would hâve received possession, but allowed the road for a long 
time to be operated by the receivers, Itnowingly at a loss. Hère 
possession of thèse leased Mues was asked for by the trustée of the 
mortgages. The court was aslœd by the trustée to take possession 
^of this leased line, and operate it in connection with the main line 
of the défendant company, as a unit, and to jkeep and maintain 
in its integrity and operate the entire System of roads from Chicago 
to the Pacific. In other words, as plainly as language could state 
it, the trustée, the Farmers' Loan & Trust Company, asked the 
court to adopt this lease, and to enter into possession and operate it 
in the interest of the bondholders. 

In the Quincy Case the bill was âled by the insolvent company. 
It was unable longer to continue the opération of the road,' and 
petitioned the court, in the interest of every one interested, as well 
as in its own interest, to take possession of the leased Unes; and the 
lessors were parties to that suit And the lessors, under those cir- 
cumstanc'es, without application to the court for possession, allowed 
the road to be operated from May 29, 1884, to July 15, 1885, by the 
receivers, at a loss to its knowledge, and without the slightest at- 
tempt to obtain possession. It could well hâve been held in that 
case that such action or nonaction of the lessor would be held in 
equity to be an assent to the opération of that line by the receivers. 

But hère possession was not only taken at the request of the 
trustée of the mortgage, upon the assertion that the severance of 
the trunk line to Chicago would resuit in ruinous sacrifice, but it 
has been continued against the continued protest of the lessors, who 
almost from the date of the flling of the bill hâve sought to compel 
the receivers to détermine whether or no they wiU maintain posses- 
sion, adopting the lease, and, if not, that possession should be sur- 
rendered to the lessors; and also, when delay became inévitable, 
by the deraand and act of re-entry they put thernselves in the légal 
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position where they could lawfully require the surrender of the 
premises, unless the court should, upon principles of equity, remove 
the forfeiture, and allow the possession to continue in the receivers, 
adopting the lease and pajing ail past due rentals. 

So that hère the lessors hâve been continuously knocking at the 
door of the court demanding possession of the demised premises, 
and possession has been withheld from them against their consent, 
and against their protest. 

It appears to the court that under such circumstances it would 
be inéquitable to say that the court or its receivers should hold 
possession of the demised premises, refusing to pay rent accruing 
before the receivership, taking from the lessor their estate without 
their consent, express or implied, and saying to them: "While we 
take and withhold that possession until it shall be satisfactorily 
determined whether it is profitable or not to operate the road, you, 
the lessee, shall not hâve your rentî^l pending that détermination 
according to the stipulation of the lease under which possession was 
taken." This possession was held that it might be resolved whether, 
in the interest of the bondholders and creditors of the Northern 
Pacific road, it would be expédient to operate the leased line. It 
was so taken at the request of the trustée representing the bond- 
holders, and at the request of the creditors of the road. Under 
those circumstances, I perceive no reason why the gênerai rule 
should not prevail, and no equity to take it from without that rule. 
I see no reason, if this leased road has been operated at a loss, as 
was asserted in gênerai terms by the receivers, that that loss should 
not be visited upon those at whose request possession was taken, 
rather than that they should be permitted to experiment with the 
property of another, without paying that other the stipulated rental 
of the lease under which their insolvent debtor had possession, and 
through whom, and through whom alone, the trustée and the gên- 
erai mortgagees could hâve obtained possession. 

The court therefore holds, upon the facts hère disclosed, for the 
occupation of this road by the receivers, compensation must be paid, 
measured by the stipulations of the lease. 

As to the second question: 

The Central Companies, under the stipulations of the lease, were 
entitled to receive from the Northern Pacific Eailroad, for unpaid 
rental of the Central lines up to the time of the receivership, about 
1475,000. The receivers concède substantially that this is so, but 
they hâve alleged an offset against that rental to an amount some- 
what near a million of dollars. That claim and offset is denied, 
and the matter was heretofore referred to a master to détermine 
it, and is now pending before him. The receivers now ask to set 
off so much of that claim as wiU satisfy the sum that may be due 
for compensation by reason of their possession of the premises. Of 
the amount of offset claimed, about |l56,000 is for equipment under 
article 11 of the lease; about $33,000 is for rentals under article 
16 of the lease; and about $414,000 is for betterments and improve- 
ments under article 19 of the lease. If those amounts should be 
deducted from the claim in offset, there would not exist more than 
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enough, i£ the claim sliould be sustained, to satisfy the amount of 
rentals aceruing prior to the receivership. 

The principle upon which courts of equity act in respect to the 
matter of offset is perhaps well stated by Mr. Justice Story in Dade 
V. Irwin's Ex'r, 2 How. 383. "It is clear," he says, "that courts of 
equity do not act upon the subject of set-off in respect to distinct 
and unconnected debts, unless some other peculiar equity has inter- 
vened calling for relief; as, for example, in cases where there has 
been a mutual crédit given by each upon the footing of the debt of 
the other, so that a just presumption arises that the one is under- 
stood by the parties to go in liquidation or set-off of the other." 
See, also, Greene v. Darling, 5 Mason, 201; Gordon v. Lewis, 2 
Sum. 628; Id. 143; Manufacturing Go. v. Armstrong, 34 Ped. Eep. 94. 
There hâve been many adjudications to the like effect, and estab- 
lishing the same principle. It has been held that in equity a debt 
cannot be set off against another if they are in différent rights, as, 
for example, a demand in the character of a trustée or executor 
cannot be set off against a debt due from the trustée or executor 
personally, although the executor gives évidence to show that he is 
in fact personally benefited and entitled to the amount which is 
due to him in the character of executor. 

In one case A. Vas the executor and trustée of a fund as to a 
moiety of which he was entitled beneflciaUy. The fund was in the 
hands of B., who died insolvent. It was held that A. could not set 
off the debt to the trustée against a debt due to B. ; in other words, 
that the claim and offset must exist in the same right. It could 
not be permitted that a receiver of a railroad who had purchased 
supplies for the purpose of operating the road should be aUowed, 
when caUed upon for payment, to set off against that obligation 
a debt due from the seller of the supplies to the company of which 
he was receiver. It would be manifestly inéquitable, especially if 
that claimed debt were disputed and unliquidated. 

"The mère existence of cross demands," says the vice chancellor 
in Dodd v. Lydall, 1 Hare, 337, "does not of necessity give a right 
of équitable set-off; and certainly the mère pendency of an account 
out of which a cross demand may arise will not conf er such a right." 

It was decided in Eîvwson v. Samuel, Craig & P. 178, that in a case 
of cross demands arising out of transactions not necessarily con- 
nected with each other, a court of equity is bound to look into ail 
the circumstances of the case, and see whether an equity is made 
out for blending the two matters together at the expense of possible 
delay in concluding one of thèse matters. That was where the 
claim arose under the same right ; but the équitable claim of set-off 
hère asserted arose in favor of the Northern Pacific road against 
the Central Companies, and is sought to be set olï against an ac- 
knowledged claim of the Central Companies against the receivers 
for the use and occupation of its property by the receivers under 
order of the court. There is a décision in Osgood v. Ogden, 3 Abb. 
Dec. 425, which perhaps throws some light upon the principles by 
which the question is to be determined. A receiver of an insolvent 
corporation, suing on a cause of action on which the company itself 
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could not hâve sued, to set aside a transfer, or recorer back pay- 
ments made in fraud of the creditors of a corporation, représenta 
the creditors, and not the corporation, and the défendants were 
not permitted to interpose as a set-off a claim against the corporation. 
Treating this as a suit by the Central Companies against the 
receivers for use and occupation, the receivers represent, not the 
Northern Pacific BaUroad Company, but the creditors of that Com- 
pany, and, under that authority, could not be permitted to set off 
a claim in favor of the Northern Pacific Company against the Cen- 
tral Companies. In Otis v. Shantz, 55 Hun, 603, 8 N. Y. Supp. 293, 
— and the same principle is asserted by James v. McPhee, 9 Colo. 
486, 13 Pac. Eep. 535, and Beeler v. Turnpilie Co., 14 Pa. St. 162,— 
it was niled that a créditer wHo purchases goods from an assignée 
for the benefit of creditors cannot set up in the way of counter- 
claim, in action for the price, any matters which accrued against 
the debt, or before its assignment. So, in the case of Oook v. Cole, 
55 lowa, 70,ï one who had rendered légal services to the corporation, 
been employed by its oflScers during the pendency of an action for 
the appointment of a receiver of its property, and before the prop- 
erty passed under control of the receiver, was held to be entitled 
to set off the value of such services against an account due by him 
to the corporation, and which so accrued prior to the receivership, 
but not against a further account which accrued during the ad- 
ministration of the receiver. In other words, underlying ail thèse 
cases is the principle of équitable set-off, that it must exist and 
arise ont of the same right, and not out of the right of another. 
Duncan v. Lyon, 3 Johns. Ch. 351. One would not be permitted 
to set off against a claim arising between one in a représentative 
capacity and himself the debt due by the estate represented to htm- 
self. Nor would an exécuter, or other trustée, be permitted, as 
against a claim which he had originated, and owed to another, to 
offset a debt due by that other to his cestui que trust. They arise 
out of différent rights, and are not the subject of équitable set-off, 
unless there be circumstances which control the gênerai rule, and 
equitably require such set-off. It is stated hère, and it may be as- 
sumed, perhaps, from the pétition filed, that the Central Companies 
are insolvent. It at ail events appears that they are insolvent in 
the sensé that they are unable to meet their obligations as they ma- 
ture. Whether they are or are not insolvent in the sensé of being 
bankrupt is a question upon which the court has no information. 
But is the fact of insolvency of itself a suffleient equity to authorize 
the court to exercise its équitable powers to compel a set-off? Lock- 
wood V. Beckwith, 6 Mich. 168. It is hère asserted that one-half 
part of the claim sought to be set off arose under and in exécution 
of the provisions of the lease. The twenty-eighth article of that 
lease contemplâtes that any claim arising under the lease should be 
determined in a particular way. But it was expressly stipulated 
in the instrument that no controversy with respect to any matter 
arising under the contract should be allowed to interfère with the 
opération of the lease pending the arbitration which the contract 

» 7 N. W. Bep. 419. 
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ppQTlded should be had, and until an award should be made by 
the arbitrators upon the controversy. Ail settlements and busine&s 
and payments to be transacted or made under the terms of the lease 
should continue to be transacted and made in manner and form 
existing prior to the arising of such questions, and as if no such 
controversy had arisen. The INorthem Pacific Railroad, continuing 
in possession of its property and of thèse leased Unes, could not, 
as against the rentals, hâve set off the unarbitrated and disputed 
claims hère asserted. It was expressly provided that they should 
not be considered or deemed as set-offs while unliquidated and un- 
determined. The case is therefore withdrawn from that équitable 
considération that sometimes prevails where the one party has 
incurred indebtedness upon the faithof, and in dependence upon the 
offsetting of, the claim against the other. 

Thèse recelvers, with respect to their use of this road, can stand 
in no better plight than the Northern Pacific Eailway Company. 
If they bave the right to offset any claim of the Northern Pacific 
road, they can only offset it under the terms and provisions of this 
lease; and that lease dénies the right so to ofifset against rentals 
disputed and unadjusted claims. 

It appears to me, therefore, that the oflfset clairaed ought not to 
be permitted to interfère with the payment for use and occupation 
by the receivers. By the terms of the lease, the rentals are not pay- 
able until 60 days after they hâve accrued. It is reported to the 
court that the receivers hâve set aside, under a previous order of the 
court, the percentage of gross earnings required by the lease as 
rental to the lessors, and that a portion of the earnings has not 
been coUected, and cannot be for some time to come. 

The order will therefore be, with respect to compensation for use 
of the Wisconsin Central Unes proper, that compensation for such 
occupaney by the receivers be measured by the stipulated percent- 
age of gross earnings stated in the lease; that the set-off be not al- 
lowed; and that the receivers of the Northern Pacific Kailroad from 
time to time pay to the receivers of the Wisconsin Central Oom- 
panies the proportion of gross earnings which under the lease is 
reserved as compensation, less a rebate of interest at the rate of 
6 per cent, pèr annum from the time of the payment until maturity, 
as stipulated in the lease. 

Any question under the lease with respect to the possession and 
opération of the Chicago & Northern Pacific road is reserved. 

NOTE. See U. S. Trust Oo. v. Wabash W. Ky. Co., 150 U. S. , 14 Sup. 

Ot. Rep. 8G, declded November 20, 1893. 



NEW YORK, P. & O. R. 00. v. NEW YORK, L. E. & W. R. 00. et aL 

(Circuit Court. N. D. Ohlo, E. D. October 21, 1893.) 

1. Railboad Companies— Receivers — Lbaskd Lines — Abrogiation op Lease. 

Tlie receivers of a railroad company bave no power to abrogate a 

valid lease of railroad property, made to it by another company; and, as 

between lessor and lessee, the lease must stand until abrogated under 

eome of the conditions contained tbereia. 
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2. Samb— Adoption gt' Lease. 

The mère appointment of recelvers for a railroad System, and thelr tak- 
ing possession of a leased road, does not, even if tlie bill shows that re- 
ceivership was brought about for the purpose of preventing a dlsintegra- 
tion of the System, render them assignées of the lease, or require their 
adoption thereof, so as to make the rental a preferred claim which they 
are bound to discharge; nor does the fact that they continued to operate 
the leased Une for some time work an adoption of the lease when the 
lessor has never demanded a surrender of its road, although entitled to 
do so because of breach of condition by nonpayment of rent.' 

8. Samb — RentaijS Acckuing Pkiob to Receivbrship — Pkiokities. 

Rental accruing tinder a railroad lease prior to the appointment of re- 
celvers for the lessee is an unsecured liability entitled to no priority. 

4 Samb— Chabacter or Lease. 

It is immaterial in such case that the lease provides that when the 
annual gross eamings of the demised road are less than or equal to a 
ftsed sum, the lessee shaU retain a certain percentage thereof, and pay 
over the remainder to the lessor, for this merely measures the rental 
by the eamings, and the lessor has no right to any spécifie money. 

6. Same — Extension of Rbcbitbrship — Ancillaby and Independent Suits 

— COMITT. 

Where a railroad receivershlp has been extended by ancillary appoint- 
ment over the property of the company in another jurisdlction, the court 
In the latter jurisdiction will not, even if it has the power, extend tlie re- 
ceivershlp to, or appoint additional receivers in, another independent and • 
original suit, brought by a corporation which has leased its road to the 
Insolvent company, upon unsupported allégations that the original re- 
ceivershlp was brought about by fraud and collusion, and that the re- 
ceivers are hostUe to the lease; for the rule of comity, as well as the in- 
terests of aU concemed, • require that the road should be operated under 
one management, and as an entjrety. 

In Equity. Bill by the New York, Pennsylvania & OMo Kailroad 
Oompany against the New York, Lake Erie & Western Kailroad 
Company and John King and John G. McOuUough, receivers. Heard 
on rule to show cause, etc. Rule discharged. 

Statement by LUETON, Circuit Judge: 

This cause came on to be heard at a term of the United States circuit court 
for the northern district of Ohlo, held at Cleveland, October 9, 1893, when, 
after argument by counsel for complainant and for the défendants, it was 
ordered that the défendants appear and show cause at chambers in the city 
of Cincinnati, on tlie 14th October, 1893: 

"(1) Why It should not be adjudged and decreed that the said indenture of 
lease has not been abrogated or annuUed, but continues to exist, and that 
ail the provisions and covenants therein contained hâve continued and still 
continue to be obligatory upon the défendant company, its property and 
franchises, now in possession of this and other courts, in tlie suit and suits 
«f the said Park, and in which recelvers hâve been appointed. 

"(2) Why it should not be ordered that the receivershlp aforesaid of the 
property and franchises of the défendant company granted and established 
by this court in the said suit of the said Trenor Luther Park be granted, ex- 
tended, and established in this suit, and that a suitable person or suitableper- 
sons may be appointed receivers of the said property and franchises in this 
suit. 

"(3) Why it should not be ordered and decreed therein that tho receivers 
so appointed do continue to operatç the complainant's said leased Unes of 
railroad and property in aU respects according to the terms and provisions 
of the said lease, and perform aU the covenants therein contained and speci- 

^ Compare Farmers' Loan & Trust Co. v. Northern Pac. R. Co., 58 Fed. 
Eep. 25T. 



270 ( , FEDERAL BEPORTER, VOl. 58. 

fled to be performed by the défendant Company; and that the sald recelyers 
keep a separate aceount of ail the earntogs of the said leased rallroads and 
property, and flle such accounts in thls court at the end of each month, and 
the said recelvers pay the rent accrulng tinder the said lease when and as it 
becomesdue and payable according to the terms thereof." 

Upon thé argument of thls rule to show cause the original bill and exhibits 
of the cpmplalnant, filed October 8, 1893, and certain affldavlts in support of 
Its allégations of fact, were read in behalf of the complainant In answer ta 
the rule the défendants read the original bill of Trenor Luther Park, filed in 
the circuit court of the United States for the soutlaem district of New York, 
and now there pending against the défendant corporation the New York, 
Lake Erie & Western Railroa,d Cornpany, and the answer of said corporation 
to said bill. and the decree appointlpg the défendants Klng and McOullough 
recejvers for the property and franchises of sald corporation. There was 
also read the intervening pétition of the complainant corporation, filed in 
that cause, praying for a direction to the said recelvers to pay to the com- 
plainant Company the past-due rents, and the rents which should accrue 
thereafter under a certain lease for 99 years of the railroad owned or leased 
by the complainant corporation to the New York, Lake Erle & Western Rail- 
road Company; also the decree of the said Court on said pétition refusing the 
relief asked. There were also read certain affldavlts controvertlng many of 
the allégations of fact contalned in the bUl of complalnt touching breaches 
of the covenant in sald lease Coneemlng the préservation of the property of 
the lessor Company by the lessee company during the continuance of the 
lease. 

' From the pleadings In the gênerai cause mentioned and the decrees thereon, 
and from the affldavlts thus submitted, the following facts appeared: 

First. That the défendant corporation Is a New York corporation, owning a 
Une of railroad extendlng from Jersey City, in the state of New Jersey, to 
Salamanca, in the state of New York, with certain branches to Dunklrk and 
BufiCalo. That it also operated under contracts or leases various other Unes 
extendlng to the coal iields of Pennsylvanla; and that it held, controlled, and 
operated, under a lease for 99 years, the entire Une of railroad owned by the 
complainant company, a corporation of the state of Ohlo, extendlng from 
Salamanca, In the state of New York, to Marion and Dayton, in the state of 
Ohio, togetiier with certain other Unes in the state of Ohlo, leased by the cor- 
porations owning them to the complainant corporation. Thîs lease by tlie 
Ohlo corporation to the New York corporation was made in 1883, and was 
for a period of 99 years, subject to an annual rental, and subject to forfeiture 
upon fallure to pay the stlpulated rents, or upon breach of certain covenants 
concierning the maintenance and opération of the leased Unes. 

Second. In July, 1893, one Trenor Luther Park, a citizen of the state of 
Vermont, filed bis original bill in the circuit court of the TJnlted States for the 
Southern district of New York, "In behalf of himself and aU other creditors 
iwho should join In the prosecutlon of his suit," and wlio were creditors, with 
or wlthout security, of the New York, Lake Erle & Western Kailroad Com- 
pany, alleging that he was a créditer of said company, as foUows: 

(1) Three of said flrst Consolidated mortgage bonds of the par value of 
$1,000 each, interest upon which wiU become due September 1, 1893. 

(2) One hundred of said second consoUdated mortgage bonds of the par 
value of $1,000 each, interest upon which wlU become due December 1, 
1893. 

(3) One hundred of the funded coupon 5 per cent, bonds of 1885 of the par 
value of $1,000 each, interest upon which wiU become due December 1, 
1893. 

(4) The promissory note of said corporation, made December 1, 1892, for 
$34,000, payable on demand, bearing interest at the rate of 6 per cent, per 
annum, payment of which note has be^ demanded and whoUy refused, and 
the same is now whoUy due and unpald. 

And that complainant further alleged that the sum of $34,000 for which 
the note last mentioned was exècuted and dellvered was advanced by him 
to the sald corporation on December 1, 1892, and that the sald amount, with 
other amounts advanced by others at or about the same time, were speclally 
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advanced as an emergency fund to méet the immédiate and pressing necessi- 
ties of the said corporation, witli the understanding and agreement by said 
corporation that the said advances should be repaid within a short time 
thereafter out of the earning and income of said corporation in préférence to 
ail other claims whatsoever, and that the said earning and income were and 
are in effect pledged for the seeurity of such spécial advances; that the 
said corporation has not paid any part of said advances, and that it is una- 
ble to do so, but that there has been a large amotint of net earnings realized, 
whlch should hâve been used to pay said spécial advances, but the same 
hâve been used by the said corporation for other purposes; "that aceordingly 
the condition of the agreement and pledge upon which said advance vras 
made has been broken, tod remains in default, and that the complainant 
and others who made similar advances are entitled to a lien upon the earn- 
ings and income of the said corporation for the amount thereof." 

Said bill so flled by said Park also alleged that the property of the said cor- 
poration -was subject to a number of mortgages securing several séries of 
negotlable bonds. That, in addition to its bonded debt, a large floating or 
unsecured debt, aggregating upwards of $5,000,000, had been created, and 
that many creditors of this class were pressing for immédiate payment, and 
about to bring suit therefor, and levy attachments on the rolUng stock, ma- 
terlal, and supplies and other property of the said corporation on hand and 
kept by the said corporation for necessary use in operatlng Its railroad. 
Among other facts stated in order to secure a receiver and procure the ad- 
ministration of the property of the said company by a court of equlty for 
the beneflt of aU its creditors, were thèse: 

"That the only means whereby the said New York, Lake Erie & Western 
Railroad Company can pay the interest upon its mortgage bonds, Including 
that due upon the bonds held by the complainant, or can pay its floating 
debts and discharge its current obligations, is by the continued maintenance 
and opération of its railroad System, and by the Iriendly interchange of 
business with ail Connecting roads, and by the prompt collection of the 
revenues aecruing from time to time by the opération of said railroad, and 
by the uninterrupted use of ail its railroads, roUlng stock, and property what- 
soever; and that any suits or attachments levied upon such revenues and 
property would seriously embarrass and cripple It, and dimlnish, if not de- 
strpy, its power successfidly to operate the said road in the exercise of Its 
railroad franchises. 

"That the said New York, Lake Erie & Western Railroad Company is en- 
gaged in operating a certain railroad ruuning from Salamanca, in the state 
of New York, to Marion and Dayton, in the state of Oliio, and forming 
an important part of its main Une, by virtue of a certain lease heretofore 
executed between the New York, Pennsylvania & Ohio Railroad Company 
and the said New York, Lake Erie & Western Railroad Company, to 
which, and the amendments thereof, begs leave to refer for the particulars 
thereof. That, in order to maintain its rights under the lease, and to con- 
tinue the use and enjoyment of the said leasehold property, it will be neces- 
sary, under the terms of the said lease, for the New York, Lake Erie & 
Western Railroad Company to make a payment of $240,000, due to the said 
New York, Pennsylvania & Ohio Railroad Company on the 31st day of Au- 
gust, 1893, and that, unless the said payment is promptly made, it wiU be 
a cause of forfeiture of the said lease, whereby the said lessor company can 
terminate the same, and that the forfeiture of the said lease would be an 
irréparable injury to the said New York, Lake Erie & Western Railroad 
Company, and to the complainant as a créditer thereof. 

"That the said New York, Lake Brie & Western Railroad Company ia 
engagea in operating certain other railroads in the said states, which form 
important parts of its gênerai System of railroad, and are essential to the 
successful opération of its main line, and that under said leases it is required 
from time to time to make payments of the amounts of rentals provided for 
thereby, in order to maintain its rights thereunder, and to continue the use 
and enjoyment of the said leasehold property; and that, unless the said 
■corporation is protected from the floating debt which is now pressing, it 
wiU be imable to pay the amounts of rentals provided for by the said leases, 
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and wUl be In great danger of fqrfeltlng îts rights thereunder, and that the 
forfelture of the sald leases would be an irréparable Injury to the said New 
York, Lake Erie & Western Railroad Company, and to the complainant as a 
a creditor thereof." 

Tiie bill concluded wlth the foUowing prayer for équitable relief: 

"That the rights of the complainant and of the other creditors of the 
défendant, includlng ail holders of its flrst and second Consolidated mort- 
gage bonds, in or to the property, real or pejsonal, of the said railroad Com- 
pany, may be ascertained and protected, and that the court will fully admin- 
Ister the fund in which complainant Is interested, constituting the entire rail- 
road and assets of said corporation, and will for such purpose marshal ail 
its assets, and ascertain the several and respective liens and priorlties exist- 
ing npon eaeh and every part of the said System of railways, and the 
amounts due upon each and every of such mortgages or other liens, and 
enforce and decree the rights, liens, and equities of each and ail of the 
creditors of said New Yorli, Lalie Erie and Western Railroad Company as 
the same may be flnally ascertained and decreed by the court upon re- 
spective interventions or applications of eaeh or every such creditor or lifinor 
In and to not only said Unes of said railroad, Its appurtenances and equlp- 
mentS( but also to and upon. each and every portion of the assets and prop- 
erty of the said corporation. 

"That for the purpose of preserving the unity of said System as It has 
been for many years maintained and operated, and preventing the djsruption 
thereof by separate exécutions, attachments, or sequesti-ations, the occurrence 
of which will be Inévitable in view of the imavoldable defaults in payments 
of interest and other obligations which will presently occur, a receiver or re- 
ceivers be appolnted of the New York, Lake Erie and Western Railroad Com- 
pany, and ail and singular the railroads, rolllng stock, franchises, rights, and 
property, real and personal, belonging to said company, wlth full power and 
authorlty to demand, sue for, coUect, receive, and take into his or their pos- 
session the goods, chattels, rights, (redits, moneys, and efCects, lands, tene- 
ments, books, papers, and property of every description belonging to the 
said Company, and wlth ail the Incidental powers "ordinarlly vested In re- 
ceivers In like cases, and ijvith full power and authorlty to run and operate 
the said railroads, mines, estâtes, and property owned or controlled by the 
said company, or In which the said company_has any right or interest, and 
to coUect and receive ail the rents, issues, profits, and incomes thereof, and 
to apply the said income and receipts thereof under the decree of the court 
until such time as the trustée under the lirst or second consolidated mort- 
gage shaU come into possession of the said property, or for such period as 
the court ahall order, to protect and préserve the corporate franchises, priv- 
ilèges, and property, and to préserve the coi-porate existence of the said com- 
pany, and to protect and préserve the said railroads, mines, estâtes, and prop- 
erty, real and personal, from being sacrificed under any proceedings which 
can or may be taken and llkely to préjudice or sacrifice the same." 

The New York, Lake Erie & Western Railroad Company ai once answered 
the said bill, and admitted ail of its allégations, and joined In the prayer for 
the appolntment of receivers. 

Upon the filing of this bill and the answer of the corporation, the défend- 
ant King, who was at the time président of the sald corpoi'ation, and Mc- 
Cullough, Its vice président, were appolnted and duly qualifled as receivers 
of the property and franchises of the said debtor company. Bills of like 
character were subsequently flled in the courts of the United States for the 
several jurisdictions within which the Une of said road extended, includlng 
the northem district of Ohio, within which was situated the leasehold in- 
terest of the New York, Lake Brie & Western Railroad Company in the 
Une of road owned or leased by the New York, Pennsylvania & Ohio Rail- 
road Company; and in those several jurisdictions a like order was made, 
appolnting KIng and McCullough receivers for the property of said corpora- 
tion within such jurisdiction. .Under thèse several appointments said re- 
ceivers hâve slnce July 25, 1893, been In entire and exclusive possession of 
the entire System of roads owned or leased by tlie New York, Lake Brie & 
Western Railroad Company, includlng the Unes owned or leased by the New 
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York, Pennsylvania & Ohio Eallroad Company, and Included In the lease of 
1883, as before stated. 

Third. After the prooeedings above stated, the complainant, the New York, 
Pennsylvania & Ohio Rallroad Company, flled Its pétition, in the suit of 
Park V. The New York, Lake Erie & Western Railroad Company, pending In 
the Southern district of the state of New York, setting out the lease under 
which its road was controlled and operated by the said New York cor- 
poration, and praying that the receivers be directed to pay certain arrear- 
ages of rent alleged to hâve existed at date of the receivership, and that they 
be required to pay future rents as they should accrue, and in accordance 
with the stipulations of the lease. The receivers answered the pétition, and 
insisted, among other things: 

(1) That the contract between the New York, Pennsylvania & Ohio Rail- 
road Company and the New York, Lake Erie & Western Rallroad Com- 
pany was not in fact a lease for a flxed stipulated rent, "but was In légal 
efCect a contract between the two roads for the joint opération of their roads as 
one Une for their mutual beneflt, and upou a just division of profits." 

(2) That the lessor company had recelved out of the joint eamings of the 
line about $1,400 more than the actual eamings of the leased Une. 

(3) That the petitioner has uever elaimed from them as receivers, nor 
does It now claim in its pétition, the repossession of its railroad, or the dis- 
solution of the arrangement between them. 

(4) That the receivers were not assignées of the so-called "lease," "hâve 
never assurned or been authorized to assume its obUgations, but are in 
possession of the whole Une as receivers only, and as a part of the receiver- 
ship property placed in their hands to be operated and managed under the 
order of the court for the just and equal beneflt of aU parties concemed as 
their respective rlghts and priori tles may be hereafter determined; and 
they désire only in the matter of said pétition to exécute such orders as the 
court may think proper to make upon fidl knowledge and considération of 
the material facts and existing equlties." 

(5) That, in vlew of the many interests involved, and the insolvency of 
the Erie Company, and the msufflciency of the assets to pay aU the just de- 
mands maturing, they ought not "to be required to pay the petitioner any 
more than the actual net eamings of that portion of the line in their pos- 
session whlch Is the property of the petitioner." That any payment in ex- 
cess of such eamings woidd necessarily come out of the eamings of other 
portions of the Insolvent System, "and therefore dlrectly out of the pockets 
of other just creditors who must, to that extent, remain unpaid." That in 
the judgment of the receivers they could not, in justice "to the lessors of 
other portions of its line which are operated at a profit, take the earnmgs 
which resuit from the opération of such portions to pay to the petitioner a 
surplus in excess of the eamings of its property, and if thoy do so it wfil 
resuit in leaving the receivers without funds to pay the reniais and inter- 
est due such other lessors and creditors." 

(6) The receivers flrmly Inslst that they were not bound to pay any sums 
accruing to the petitioner under the terms of the lease prior to their appoint- 
ment as such receivers, "but the same constitutes a debt against the Erie 
Company, subject to such future adjustment as may be found équitable," 
and that since their appointment they had already paid as much as the net 
eamings of the petitioner's road amounted to, and that "they believe they 
will be able to continue to make such payments with reasonable promptness 
and in such way as to enable the petitioner to meet Its necessary payments 
and obligations as they accrue." 

This answer was supported by certain affidavits. Upon the hearing It 
was ordered that the prayers of the pétition be refused and denied. 

Upon this residt being announced, the présent bill was flled. Its alléga- 
tions, so far as necessary to be stated are substantially thèse: 

That the fiUng of the biU by Park was coUusive, he having been procured 
to do so for the purpose of preventing the creditors of said Erie road from 
resorting to their usual and appropriate légal remédies. That no defaidt 
had been made In the payment of the Interest upon any of the bonds held 
by hlm, and that as a holder of such bonds he was not entitled to seek any 
v.58F.no.2— 18 
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relief whatever. That as an unsecured créditer by promlssory note for 
$34,000 he was net entltled to reprêsent any other creditors than hlmself. 
That the recelvers appointed were the executive offlcera of the Erie Company, 
and that their appointment waa wrongful and collusive. That they are the 
same oiHcers who had "vlolated and disregarded the covenants of the lease, 
* • * the same persons who hâve committed and permitted the great waste 
and spoliation of the complainant's leased property hereinbefore described, 
and the same persons who now, in their character as receivers, repudiate 
the lease altogether, insistlng that the indenture aforesaid is not a lease, and 
refuse to pay the rents and perform the covenants of the indenture." 
The bill contlnvies as foUows: 

(1) "Thèse so-called 'recelvers,' in their actions, intentions, and piu"poses, 
are stm in effect merely the executive offlcers of the défendant company, still 
«ontinulng their hostile and wrongful course of conduct in respect to the sald 
lease and the complainant's railroads and interests, but under the name of re- 
celvers clalmlng that this tltle and office gives them llcense to repudiate the 
lease openly, whereas, before, they were obliged to do so covertly. The facts 
being as above set forth, It Is nece^sary, in order to maintaln and pré- 
serve what remains of the complainant's railroads and their appurte- 
nances, and to protect their large intereet therein, both public and private, 
that the complainant should hâve redress for the violations and breaches 
of the sald lease already committed, and protection against further acts 
of the same character; that the covenants of the lease should in 
the future be strictly enforoed and performed; that the rent already due 
should be paid, and that payment should be made hereafter promptly as rent 
becomes due by the provisions of the lease. To insure thèse just and équita- 
ble ends and objects, It is, for the reasons above stated, necessary that 
the said recelvers, King and McOullough, should be removed, and other im- 
partial persons appointed in their places, or that some other person or per- 
sons not hostile to the plaintifE's rlghts and Interests as above set forth 
should be associated with them; and further that the sald recel vershlp be 
extended to and established in this suit as hereafter prayed for in order that 
the fund how in the possession of this court in the suit of the said Parli, 
consisting of aU the property and franchises of the défendant company, may 
be made responslble and answerable for the performance of ail the obligatioiLs 
of the said lease; otherwise the complainant will sufCer, and aU the interests, 
both public and private, involved in its property and franchises, will suffer 
irréparable loss, injury, and damage." 

(2) That nelther Park nor the receivers appointed under his bill, and at his 
procurement, should be permitted to repudiate the obligations of the lease 
eonceming the payment of rentals out of any fund in the receivers' hands 
In vIew of the thlrteenth paragraph of his bill, heretofore quoted. "That 
tlie rlghts of the complainant under the sald lease hâve not and could not 
be destroyed, Impaired, or in any manner afCected by any proceedings on the 
part of the said plaintiff In collusion with the défendant company or other- 
wise. But nevertheless, as hereinbefore mentioned, and as will hereafter 
more fully appear, one of the main objecta sought to be accomplished indi- 
rectly and fraudulently by means of the said suit, was and is the abrogation 
of the lease, and the destruction of the plaintiff's rlghts thereunder by judl- 
cial assistance obtalned by fraudulent and collusive contrivances and devices." 

(3) That the covenants concernlng the maintenance of the roadway, station 
houses, rolling stock, englues, and tools, in quality and quantity up to the 
standard and «ondition in which they were when the lease took effect had 
been breached, and that great dilapidation, had been suffered, the property 
being lu such condition that large sums of money would be necessary to 
put it In the condition, as to quantity and quality, as when leased. 

(4) That prier to the receivership rents had accrued under the lease 
aggregating some $307,250; that upon application of the Erle Cïompany an 
extension had been granted, and acceptances payable October 16 and Novem- 
ber 16, 1893, taken, which had been indorsed and negotiated by the Ohio 
Company to meet lis own fixed obligations; that since that time rents had 
accrued aggregating, after deducting certain payments and offsets, the sum 
of $216,256.25, which was now due and unpald. 



NEW YOEK, P. & 0. E. CO. r. NEW YOEK, L. E. & W. E. CO. 275 

(5) The provisions of the lease concerning the payment of reniais were sub- 
stantlally as follows: 

"As rental for th.© said demlsed premlses the Erie Company agrées that 
wheneyer the annual gross eamings of the demlsed premlses, ascertalned as 
herein provided, are less than or equal to six million of dollars, ($6,000,000,) 
the Erie Company shall retaln slsty-elght (68) per centum thereof, and pay 
to the Ohlo Company the remalning thirty-two (32) per centum thereof." 

"If under the provisions of this lease the total rental due the Ohlo Com- 
pany as aforesaid shall for any year amount to less than the sum of one 
million seven hundred and flfty-seven thousand and fifty-fom- dollars and 
eighty-nine cents, ($1,757,054.89,) (the said sum being the amount of the 
ascertalned actual net income of the property hereby demlsed for the twelve 
months ending the 31st of December, 1882, being the last fiscal year of the 
Ohlo Company, as ascertalned and certified by the auditors, respectively, of 
the parties hereto, as wlU appear by their audit attached hereto, and made 
part of this Indentiire,) the différence and deflciency shall be made up and 
paid by the Erie Company, and the sum so pald to make up such deflciency 
shall be retained by the Erie Company out of subséquent annual eamings 
which may be In excess of the minimum sum last above specified." 

"In order to enable the Ohlo Company to meet its obligations the Brie 
Company will make payments of said rental as follows, that is to say: On 
the tenth day of August, eighteen hundred and eighty-three, there shall be 
pald the sum of one hundred and twenty thousand dollars, and thereafter 
perlodically, commenclng on the tenth day of February, 1884, there shall be 
pald half-yearly,— that is to say, on each fifteenth dgiy of February and each 
flfteenth day of August,— to the order of the treasurer of the Ohlo Company, 
the sum of two hundred and forty thousand dollars, and, in addition thereto, 
there shaU be paid on the flr«t of each month in every year the sum of one 
hundred thousand dollars, beginning on the first of July, eighteen hundred 
and eighty-seven." 

There were certain other provisions providing for déductions In certain con- 
tingencies and for an increase in certain others, unnecessary to be fully set out. 

(6) The blU "further provides that whlle the said lease continues and re- 
mains In force the entire amount of gross earnings of the leased premises con- 
stitutes as agalnst the défendant company, and those claiming under it, a 
fund which, raised and produced by the performance by the défendant Com- 
pany of ail of the covenants of the lease, must in justice and equity be flrst 
applied, so far as necessary, to satisfying aU the requirements of the lease, and 
that it is only in the surplus, if any, that may remain after such applica- 
tion, that the défendant company or any of its creditors hâve any right, 
title, or Interest; that. In efCect, the complainant has an équitable lien upon 
such earnings, whlch In equity entitles the complainant to such application 
thereof. The complainant avers that it is an inéquitable and unlawful di- 
version of such earnings to apply the same, or any part thereof, to the de- 
fendant company's own use and gênerai purposes, either by that company or 
its recelvers, while the requirements of the lease remain unfulfiUpd and un- 
performed, and that to the extent that such diversion has already taken 
place the amount thereof should be replaced out of the fund consistlng of 
the défendant company's property and franchises now in this court." 

The défendants King and McCullough filed their Joint affidavit dènying ail 
fraud and collusion In the fillng of the blU by Park, or in their appointment 
as recelvers, and denied any purpose hostile to the lease or to the Interest of 
the complainant company. They deny that they represent any partlcular 
interest, but Insist that they are the mère custodians of the property under 
order of the court in the Interest of ail concemed therein. They say that 
they bave "never clalmed the right to retain possession of complainant's 
road should it demand possession of it, but only that so long as they remained 
in possession by consent of complainant they should pay only what the 
property was worth, and not the amount called for by the terms of the con- 
tract With the Erie Company, * * ♦" and that slnce their appointment 
they had paid over the full amount of the net eamings of tue complainant's 
said road, "except about seventy thousand dollars, whlch they are now pre- 
pared and willlng to pay." 
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L. A. Eussell, H. C. Eanney, Stevenson Burke, and W. W. MacFar- 
land, for complainant. 

' Mr. Phelps, Wayne McVeagh, Williamson & Cushing, and Jennings 
& Eussell, for défendants. 

Before LUBTON and TAFT, Circuit Judges, and RICKS, District 
Judga 

LURTON, Circuit Judge, (after stating the facts.) Complainant's 
bUl must be treated as an independent original Mil having as its 
object the appointment of receivers for so much of the property of 
the Erie road as consists of its leasehold estate in the roads 
owned or leased by the complainant corporation and to enforce 
the covenants and contracts of that lease against the Erie Com- 
pany and its receivers. The fact that receivers hâve been here- 
tofore appointed under another bill by a creditor of that company, 
flled primarUy in the jurisdiction of the résidence of that company, 
and under like bills liled by the same creditor in this and other 
jnrisdictions, is recognized, and the dif&culty met by asking that 
the receivership und^ the former bill be extended to this, and that 
other and additional receivers be apjwinted to act in conjunction 
with them, within this jurisdiction. To justify this independent 
proceeding many averinents are made chaxging that the receivers 
heretofore appointed were the executive ofBcers of the lessee com- 
pany; that as such they are not impartial custodians, but hostile to 
the intefests of the complainant, and inimical to the lease; that their 
appointment was secured by collusion between the Erie Company 
and Trenor Luther Park, the creditor -whose name and debt was 
used to secure the receivership; that "one of the main objects 
sought to be accomplished indirectly and fraudulently by means of 
the said suit was and is the abrogation of the lease, and the de- 
struction of the plaintiff's rights thereunder by judicial assistance 
obtained by fraudulent and coUusive contrivances and devices." 

The relief now osked under the rule to show cause is: 

(1) The extension of the receivership of King and McCullough 
to this suit. 

(2) The appointment of one or more additional receivers. 

(3) A direction to the receivers to comply with the covenants and 
contracts of the lease by paying out of the gross eamings of com- 
plainant's road the rentals due and unpa'id, and to pay in future the 
rentals as they shall accrue and be payable by the terms of the 
lease. 

The averments of the bill that the appointment of the défendants 
King and McCullough was coUusive; that the filing of the bill by 
Trenor Luther Park, and the appointment of the executive oflicers 
of the Erie Company as receivers, was part of a plan and purpose 
hostile to the complainant, and having as an end the destruction 
and abrogation of the lease, is a conclusion of law drawn by the 
pleader, and dépendent upon the légal efEect of the facts stated in 
the bill, and chiefly upon those conceming the conduct of the re- 
ceivers in regard to this lease after their appointment. 



NEW YORK, P. & 0. B. CO. V. NEW YORK, L. B. & W. R. CD. 277 

As matter of law, the receivers could not abrogate a lease wMch 
was valid and binding between the Ohio corporation and its lessee, 
the New York corporation. Between lessor and lessee the lease 
must stand until it is abrogated by a resort to some one of the con- 
ditions conta'ined therein. Whether or not the receivers hâve an 
option to adopt the lease, and make its tenns and conditions ob- 
ligatory upon them as receivers, and a charge upon the trust fund 
in their hands, présents quite another qTiestion. If they hâve this 
option, under direction of the court controlling their conduct, then 
their refusai to adopt the lease cannot tend to support the averment 
that their object is to abrogate It. If the interests of those con- 
cemed in the propertj of the Erie Company, considered as a trust 
fund in the custody of a court of equity for administration and ulti- 
mate distribution according to the rights and equities of each as 
flxed wheij the property was seized by the court, be that a forfeiture 
of this lease should be guarded against by preventing any default 
in rents, then the receivers should pay the rents and adopt the lease. 

If, however, the receivers are unable to do this, looking to ail the 
other burdens which rest upon them, and having regard to the best 
interests of the whole trust committed to their charge, then they 
should not adopt the lease, if they hâve such option. They should 
compare the advantages and disadvantages in the light of the whole 
situation, and as business men give their judgment to the court 
under whose direction they act. The interest of the lessor company 
is not, and should not be, a controUing factor in reaching a con- 
clusion. They stand for and represent every interest If com- 
plainant's interest demands that they shall adopt the lease, and 
the gênerai interest of those interested as creditors is that it shall 
not be adopted, then the latter and wider interest should control. 
■WTiether they hâve an option in the matter will be considered fur- 
ther along, as well as the kindred question as to whether, by their 
possession, they hâve in fact elected to adopt the lease. 

No case is made for the removal of the défendants as receivers, 
even if we were disposed to consider such an application before the 
court originally appointing them had been applied to. Neither does 
any suflûcient reason now appear for extending their appointment 
to this bill, nor justifying this court in intruding other persons upon 
them as coreceivers of a part of the property committed to their 
management. Whatever rights the complainant has as a creditor 
or under the lease it can set up as against the receivers without 
any extension of the receivership. Such extension would complicate 
accounts, and resuit in conflicting directions. There are stronger 
reasons for the refusai to appoint additional receivers. The Erie 
System is a vast and extended one. Its Unes cxtend into several 
States, and as many independent jurisdictions. The presen'ation 
of this System as a whole, its harmonious management as a unit, 
gives it its greatest value and power, and anything which tends to 
dismember it or to disrupt its management as an entirety should be 
avoided if possible. While it is a "system," and while it remains 
a great "trunk line," its management under order and direction of 
the court should be committed to one set of receivers having like 
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authority in each jurîsdiction, and controlling each and every part 
of its property. Receivers are but oflQcers and agents of the court» 
While necessarily much is committed to tàeir judgment and discré- 
tion, yét thfiir power dépends upon the decrees and directions of 
the courts appointing them. Eeceiverships of railroad properties 
are in a large part peculiar appointments. Eailroads, as public 
carriers, are charged with. great public duties, and the public are 
interested that their opération shall be continuous. Creditors are 
likewise interested that there sàall be no cessation in their main- 
tenance as going concerna, because tiheir value as property dépends 
upon the active use of the Itne. Thèse considérations hâve developed 
the présent well-settled proposition that such receivers are the mère 
custodians of the property, and hold for and as mère agents of the 
court. Speaking of the character of such trustées, and the eflect 
of such holding upon the interests procurîng the appointmpnt, Chief 
Justice Waite said: 

"The possession taken by the receiver Is only that of the court, whose 
ofllcer be Is, and adds nothmg to the prevtously existlng title of the mort- 
gagees. He holds, pending the lltlgatlon, for the beneflt of whomsoever In 
the end It shall be fotind to concem, and In the mean time the court pro- 
ceeds to détermine the rlghts of the parties upon the same principles It 
would if no change of possession had taken place." Fosdlck v. Schall, 99 
U. S. 251; Railroad Co. v. Humpbreys, 145 U. S. 82, 12 Sup. Ot Rep. 787, 
et seq. 

A receiver représenta no particular interest or class of inter- 
ests. He holds for the beneflt of ail who may ultimately show 
an interest in the property. He stands no more for the creditor 
than the owner. They are not assignées, and the principles of 
common law applicable to assignées do not deiine or détermine the 
character of a receiver's possession or its effect upon the rights of 
those interested in the property in their possession. Keceivers ought 
not to be appointed to represent the peculiar interests of one class, 
and, a fortiori, they should not be appointed to represent one interest 
out of a class of interests. 

The receivers in this case are mère custodians of the property 
of the Erie Company. That company is a New York corporation. 
Its domicile was and is in the southern district of New York. 
That district was the appropriate district in which creditors should 
hâve instituted a proceeding looking to a receivership of ail its 
property. Mr. Park's bill was properly filed in the district of the 
résidence of the debtor corporation, and receivers were properly 
appointed by the jurisdiction of résidence for the property within 
the jurisdiction. Inasmuch, however, as the line of road extended 
into other jurisdictions, it was necessary to the due administra- 
tion of the property that similar proceedings should be had in 
each independent jurisdiction. That step was taken, and a like 
biU flled in this court, and the receivers who had been selected 
in the original jurisdiction appointed as receivers of the property 
within this jurisdiction. Two considérations demanded the ap- 
pointment of the same persons : Krst, the interest of the owner and 
creditors of such a system of roads required unity in the custody and 
management; second, courtesy and comity between courts of equal; 
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and co-ordinate jurisdiction required tliat a court of ^uasi antil- 
lary jurisdiction sliould in such a matter coaform, under ordinary 
circumstances, to the sélection of receivers theretofore niade by 
the court of primary jurisdiction. ïhe appointaient of différent 
sets of receivers, in each separate jurisdiction would tend most 
manifestly to the disintegration of tliis railroad System. Its main- 
tenance as a System, and its harmonious management as an en- 
tirety, are nowkere more clearly shown to be essential to the in- 
terest of ail concemed, including the complainant, than by its 
own pleadings in this cause. We are not prepared to say that 
circumstances might not arise which would justify and demand in- 
dependent action in the appointment of receivers by each court 
of independent jurisdiction, and even the removal of receivers 
once appointed. But the respect due by courts of co-ordinate 
power and jurisdiction to each other, and especiaUy that due by 
a court whose jurisdiction in a large part is in some sensé ancil- 
lary to the court of primary jurisdiction, — the court where the 
rights and equities of ail must flnally be aggregated, and the ac- 
counts of the receivership be adjusted, — demands that a strong 
case should be made before independent and divergent orders 
should be made tending to bring on conflict between courts en- 
deavoring to administer the same property in such manner as 
wiU best subserve the interest of ail interested in it. If we should 
appoint additional receivers, their jurisdiction would not extend 
beyond the bordera of Ohio. They could not be placed in joint 
possession of even the whole of the complainant's road, for a part 
of its line is in the state of New York and another in the state 
of Pennsylvania. We could not hope that receivers intruded un- 
der such circumstances would be appointed by the court of pri- 
mary jurisdiction. Such an appointment would be useless, vexa- 
tions, and injurious. It would lead to conflict in regard to man- 
agement, and great complexity of accounts. There is every rea- 
son why it should not be done, and noue why it should. The de- 
fendants, as receivers, hâve not, in our judgment, done or omitted 
to do anything which was not within the scope of their duty, and 
which has not been approved by the court originally appointing 
them. The charge that their appointment was part of a scheme 
hostile to the complainant company is not supported by the facts 
stated in complainant's bill, or any conduct of the receivers, and 
as a vague and gênerai charge is highly improbable, and whoUy 
and fuUy denied by the aflBdavits filed in opposition to this rule. 

There is nothing in the opinion of Justice Harlan in Mercantile 
Trust Co. V. Kanawha & O. Ey. Ck)., 39 Ped. Eep. 337, which con- 
flicts with the views hère expressed. The bill of Park, flled 
in this court, was an original bUl, properly framed to obtain the 
appointment of a receiver. The bill dismissed by Justice Har- 
lan was not framed to obtain any original relief, and was only in- 
tended to obtain a ratification of what had been done and should 
be done under a bill pending in another jurisdiction. The power 
of this court under the bill filed by Park in this court is that 
of an independent court, authorized to deal with the property of 



'280 FEDERAL KEPOBTER, Vol. 58. 

thé Erîe Company within its jurisdiction. What we hâve said 
as to primary and ancillary jurisdiction bas référence not to the 
power and authority of this court under that bill, but as to the 
manifest necessity of harmony in the administration of a line 
of raiïroad extending into several jurisdictions. This was f ully 
recognized by the leamed justice, who said: 

"A good deal was said at the argument about the Injury that might possl- 
bly ensue to mortgagors, mortgagees, créditera, and the public if an Inter- 
state raiïroad, covered by one mortgage, be placed under the management of 
difCerent receivers, each aoting under the orders of the court appointing him, 
and sold under separate decrees, rendered in distinct foreclosure suits brought 
In différent circuit courts of the United States. Undoubtedly raiïroad prop- 
erty of that klnd could be Tery materially Injured in value, and the gênerai 
public put to serlous inconvenience, if the courts in which such separate 
suits are brought décline to aet in harmony, or according to some fixed plan, 
In the administration and sale of the property. It is not, however, to be 
assumed that this court, if its jurisdiction is properly invoked In référence 
to this raiïroad, so far as it lies in West Virginia, wlU fail in any duty im- 
posed upon It by law, or the comlty prevaUing between courts of equal dig- 
nity and authority." 39 Fed. Rep. 340. 

The view we hâve taken flnds support in the following cognate 
cases: Wabash Ey. Co. v. Central Trust Ce, 22 Fed. Eep. 272; 
Central Trtist Co. v. Wabash Ey. Co., 25 Fed. Eep. 693; Eeynolds 
V. Stockton, 140 U. S. 254, 11 Sup. Ct. Eep. 773. 

2. What is the relation of the receivers of the Erie road towards 
the lease executed to the Erie Company? It has been very ear- 
nestly contended that the receivers, being in possession of the leased 
property, hâve adopted the lease, and that they are bound by ail 
the covenants of the lease, and must pay rent according to its 
terms. This is a total misconception, as we hâve already indi- 
cated, of the relations of a receiver, in cases of this kind, towards 
the property of an insolvent raiïroad. Eeceivers are not assignées. 
They did not take the lease in question by assignment, and the 
effect of taking possession of a leasehold interest belonging to the 
Company is totally unlike that resulting from one who takes a 
lease by assignment. They took possession by and under order 
of the court, and not by aet of any party or under any assignment. 
Eeceivers are not bound to adopt a lease, and hâve the option, un- 
der the direction of the court, to do so or not. This is well set- 
tled. Fosdick v. Schall, 99 U. S. 251; Quincy, M. & P. E. Co. v. 
Humphreys, 145 U. S. 96, 12 Sup. Ct. Eep. 787; St. Joseph & St. 
L. E. Co. v. Humphreys, 145 U. S. 113, 12 Sup. Ct. Eep. 795. As 
we hâve already seen, it is not in the power of such receivers 
to annul or abrogate such a lease as between the lessor and lessee 
Company. No such power has been claimed or pretended by the 
défendants King and McCuUough. Their opinion as to whether 
it was a lèase or not cuts no figure. Their attitude before the 
circuit court of Kew York, upon the pétition of the complainant 
Company for a direction requiring them to hold under the lease 
and comply with its stipulations, and their attitude hère through 
counsel, and by their âffldavit iiled on this motion, has been con- 
sistent, and is one of distinct refusai to adopt the lease for the 
trust, and of readiness to retum c6mplainant's road to it upon de- 
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mand. Then and now they say that it is not to the interest of 
tlie trust that the lease should be adopted, but that they are able 
aûd willing to manage the road, and pay over ail of its net earn- 
ings, so long as complainant is content to leave possession with 
them, Complainant's right to déclare a forfeiture and recover 
possession is clear. 1î, however, it is content to receive the net 
earnings, and look to the Erie Company as an unsecured creditor 
for ail rents due at inception of receivership, and ail unpaid while 
in possession of the receivers, then it should not complain. This 
was the view taken by Judge Lacombe upon the former applica- 
tion of complainant, and meets our full approval. Its claim for 
rent accruing before the receivership, by the refusai of the re- 
ceivers to adopt the lease, is not entitled to any priority. It is 
an unsecured liability, and must rank along with ail other claims 
of the same class on final distribution of the assets of the lessor 
Company. Huidekoper v. Locomotive Works, 99 U. S. 258; Fos- 
dick v. Schall, Id. 235; Union Trust Co. v. Hlinois M. Ky. Co., 117 U. 
S. 470, 6 Sup. et. Eep. 809; Thomas v. Car Co., 149 U. S. 95, 13 
Sup. et. Eep. 824. 

But the complainant insists that the case is taken out of the 
gênerai rule under which receivers are not bound to adopt a lease, , 
by reason of the character and objects of the bUl under which the 
receivers were appointed. Its counsel bave cited and relied upon 
Jones, Mortg. § 483; Brown v. Bailroad Co., 35 Fed. Rep. 444. The 
case last cited is the case cited by Mr. Jones to support his view 
of this question. That case is clearly not in accord with the 
later décisions of the suprême court of the United States already 
cited. The doctrine laid down by Judge Gresham that receivers 
take as assignées when appointed to prevent the disintegration 
of a System of road partly consisting of leased Unes, is not sustained 
by the cases we hâve cited. In the case of Central Trust Co. v. 
Wabash Ry. Co., Judge Woods states that a rehearing had been 
granted in that case. As to the doctrine of the Brown Case, he 
eaid: 

"Tt la true that in Brown v. Railroad Co., 33 Ped. Rep. 444, It was held 
that thèse receivers, by taking possession of a leased Une under the order of 
the court, 'became assignées of the lease, and, as such, liable for the rent," 
but a rehearing bas been granted in that case since the report of the master 
in this was filed, and, while the doctrine of it is, perhaps, the established 
rule of cases which involve only private rights, the reported décisions show 
that it bas seldoin, if ever, been deenied applicable to receivers of railroads 
who had taken possession of leased roads, or ol leased roUing stock f ound in 
use upon or in connection with the main or trunk Unes over which they 
were appointed; for the reason, I suppose, that the taking possession of the 
leased property ordinarlly is not a purely voluntary act, amounting to an 
élection on the part of the recelver or the court appointing him, but is com- 
peUed by that pubUc poUcy which requlres a railroad of established use to be 
kept in opération. Indeed, it is sometimes a physical necessity. In this case, 
for Instance, an immédiate séparation of the leased Unes from the Wabash 
roads proper, or from each other, for the purpose of surrendering any of 
them, with its rolling stock, to its owner, was manifestly impracticable, even 
if it appeared, as it does not, that the owner was ready and wlUing to ré- 
sume possession and to discharge the duty to the public in keeping the road 
In opération." 46 Fed. Rep. 32. 
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The allégations relied iipon from the Park bill as indicating the 
object of the bili as intended to préserve the anity of the System 
by preventing a forfeiture of the lease from complainant is not an 
estoppél. It is only one of many purposes stated in that bill as 
making a receivership necessary, and like statements are made as 
to ail the leasea held by the Erie Company. The bill vf&s the usual 
creditors' bill, and the receivers were appointed for the gênerai 
purpose of holding, managing, and preserving the property as far 
as possible for the best interest of ail. The receivers, when ap- 
pointed, deemed that the best interests of the trust did not re- 
quire or justify an adoption of this lease. The court of primary 
jurisdiction has, upon fuU considération of an application like the 
one now at bar, held that the lease had not been adopted, and re- 
fused to direct its adoption. Without considering the légal effect 
of that action as a bar, we hâve reached a like conclusion, — ^that 
the légal effect of the possession by the receivers up to this time 
has not operated as an adoption of this lease. 

Complainant further contends that this contract of lease is pecul- 
iar, that under it a fixed per cent of the gross eamings of its 
road belongs specifically to it, and the receivers are bound to 
account for that proportion. There is nothing in this conten- 
tion. The rental is determined by the amount of gfoss earn- 
ings. Thèse eamings belong to the lessee company. The com- 
plainant has no right to any spécifie dollar or part of a dollar. The 
rent is simply measured by the earnlngs. But, if it were other- 
wise, the receivers are no naore bound by that provision of the 
lease than any other. They hâve not adopted the lease, and are 
only liable for what in equity and justice they should pay. The 
net eamings of complainant's road are its entire contribution to the 
fund in the receivers' hands. This they are willing to pay over. 
The circuit court of New York was unwilling to direct that any 
greater sum should be paid, and we are of like judgment. 

The rule must be discharged. 



WICKffiRSHAM et al. v. RICKBR. 

(Circuit CJourt of Appeals, Thlrd Circuit November 3, 1893.) 

No. 11. 

Bpecipic Pbbfobmaîicb— SAiiB bt Teusteb — Adbqxjact dp Pkice— Evidencb. 
In aetermlnlng whether a sale by a trustée was fair, and free from 
collusion, a subséquent offer by the purcbaser's disappointed competltors, 
who formerly otfered a mueh smaller amount, and absolutely retused to 
glve more, is no true criterion of value; and no weight should be at- 
tached to their statements of a secret purpose to glve a much larger sum, 
rather than lose the property. 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

In Equity. Suit by Edward P. Bicker against Annie T. Wicker- 
eham and the Guarantee Tmst & Safe-Deposit Company, adminis- 
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trators, for spécifie performance of a contract There was a de- 
nrée for complainant, and défendants appeal. AfSrmed. 

Thomas A- Fahy, for appellants. 
Eichard C. Dale, for appellee. 

Before ACHESOÏI and DALLAS. Circuit Judges, and WAI^ES, 
District Judge. 

ACHESON, Circuit Judge. The bill of complaînt hère set ont 
that on November 1, 1892, the plaintiff made a contract in writing 
with the défendants, Annie T. Wickersham and the Guarantee Trust 
& Safe-Deposit Company, administrators cum testament» annexe 
of the estate of John B. Wickersham, deceased, and authorized, by 
virtue of his will, to sell and convey ail or any part of the real es- 
tate late of the décèdent, whereby the défendants agreed to sell 
and convey, and the plaintiff to buy, ail the interest which was of 
the said John B. Wickersham, and now is of his estate, in the 
water and springs known as 'Toland Silica Water," situate on the 
Colomy farm, in Poland, in the state of Maine, for the priée of |2,000; 
the tiùe to be made in a reasonable time; the sale to include the 
rights of trade-mark in the water, if any, and also the assignment 
of a certain agreement between one Colomy and Wickersham dated 
November 13, 1883 ; that when the contract was signed the plain- 
tiff paid to the défendants, on account of the purehase priée, |150; 
that the plaintiff caused to be prepared a proper deed of convey- 
ance, which the défendants executed, but that, since the exé- 
cution of the deed, the défendant Annie T. Wickersham, being in- 
stigated by persons having rival interests, had notified the other 
défendant not to deliver the deed; that the plaintiff was ready, 
and had offered, to pay the balance of the purehase priée, but the 
défendants had refused to deliver the deed; and the bUl prayed 
that the défendants be decreed, upon the payment of the balance 
of the purehase money, to deliver to the plaintiff a deed of con- 
veyance for the property embraced in the contract. 

The answer of the Guarantee Trust & Safe-Deposit Company, 
admitting the material averments of the bUl, stated that its re- 
fusai to deliver the deed was because of a notice in writing from 
its codefendant, forbidding the consummation of the sale. The 
answer of Annie T. Wickersham, after admitting the material allé- 
gations of the bill, set up as a défense, and chargea, a fraudulent 
combination between the plaintiff and Somers S. Pearson, the 
agent of the défendants for the sale of the property, whereby the 
contract of sale had been made at an undervalue at a time when 
not less than |4,000 could hâve been obtained from H. K. Wampole 
& Co., rival bidders, and owners of the land out of which the 
springs flowed, and of the undivided interest in the water. The 
court below found that this charge of fraud was not sustained by 
the proofs. We hâve considered the case with great care, and 
entirely concur in that conclusion. In our judgment, there is no 
évidence in this record to warrant the charge of fraud. The spé- 
cifie défense to the bai set up in the answer of Mrs. Wickersham 
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altogether failed. But the court below, not keeping strictly with- 
in the pleadings, very properly investigated the merits of the case 
upon the whole proofs, and considered the question whether the 
sale was a conscionable one, — such as a court of equity should en- 
force, — reaching a conclusion fayorable to the plaintiff in the bill. 
That question we hâve fully considered, with the same resuit. 

The material facts disclosed by the proofs are thèse: In the 
sununer of 1892, H. K. Wampole & Co., manufacturing chemists in 
the city of Philadelphia, purchased the Colomy farm, subject to 
the Wickersham rights in the springs, for the sum of |6,000. The 
Wickersham estate owned the undivided one-half of the springs. 
Shortly after their purchase, in September, 1892, H. K. Wampole 
& Co. had an interview at Poland with Mr. Pancoast, the attorney 
of the Wickersham estate, with référence to the purchase by them 
of the Wickersham interest. They represented to Mr. Pancoast 
that the land, with its improvements, exclusive of the water rights, 
Av.is worth $5,000; and they submitted figures to show that the 
Wickersham interest was not worth more than $1,000, and this 
they offered to give for it. Mr. Pancoast testifles (and no doubt 
truly) that Mr. Wampole said "that if we did not take this offer of 
one thousand dollars they were going on to establish their own 
trade-mark, and sell the water, and that they did not care what 
we did with our interest" Upon his return to Philadelphia, Mr. 
Pancoast eommunicated this offer to those beneflcially interested 
in the Wickersham estate; and, among themselves, they ail agreed 
to accept from $2,000 to $2,500 for the property. Mr. Pancoast 
then employed Mr. Pearson to find a purchaser, and directed him 
to notify H. K. Wampole & Co. This Mr. Pearson did, by letter. 
Mr. Wampole, in company with Mr. Koch, another member of the 
firm, then called on Mr. Pearson, and, after some conversation, 
they withdrew their offer of $1,000. Afterwards, Mr. Pearson, 
with the approval of Mr. Pancoast, by letter dated October 27, 1892, 
informed the plaintiff, who owned a tract of land adjoining the 
Colomy farm, that the Wickersham interest in the Colomy springs 
had been put into his hands for sale, and inviting him to become 
a purchaser. Thereupon, the plaintiff came to Philadelphia, and 
negotiations took place between him and Mr. Pearson, Mr. Pan- 
coast, and one or more officers of the Guarantee Trust & Safe- 
Deposit Company. Eventually, the plaintiff offered $2,000, which 
was accepted, subject to the approval of Mrs. Annie T. Wickersham, 
the widow and coadministrator, who at the time could not person- 
ally be seen. The contract of sale was then signed by the plain- 
tiff and the trust company^ and the plaintiff paid $150 on aceount. 
Subsequently, Mrs. Wickersham signed the contract of sale, and 
also executed the deed of conveyance. There is some conflict of 
testimony as to what was said at the interview between Mr. Pear- 
son and Mrs. Wickersham before she signed the contract; but we 
are entirely satisfled that no misrepresentation was made to her, 
and that she acted deliberately, and of her free will, exercising 
her own indépendant judgment. 
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It appears that, while the negotiations between tlie plaintiff 
aud those representing the Wickersham estate were pending, Mr. 
Wampole was in the place of business of the Guarantee Trust & 
Safe-Deposit Company, and there leamed that the plaintiff was 
in Philadelphia, negotiating for this purchase. Yet H. JL Wam- 
pole & Oo. refrained from increasing their offer, and did not do 
so ùntil after thf contracfc with the plaintiff had been signed by 
ail parties. Then they put themselves in communication with Mrs. 
Wickersham, and offered $4,000. Mr. Wampole and Mr. Campbell, 
another inember of the firm, now testify that they always would 
hâve given $6,000 for the Wickersham interest. But it is more 
than probable that they would hâve acquired it upon their own 
terms, had it not possessed spécial value to the plaintiff, as the 
adjoining proprietor. 

It is said that, when the offer of $1,000 was withdrawn, there 
was an understanding that Mr. Pearson was to get from the Wick- 
ersham heirs their lowest priée, and report it to H. K. Wampole 
& Co. But Mr. Pearson had no such understanding. He entered 
into no such engagement, and H. K. Wampole & Co. had no good 
reason to expect any further communication from him. In fact 
they had'succeeded in thoroughly persuading both Mr. Pearson and 
Mr. Pancoast that $1,000 was their ultimatum. Mr. Pearson was 
under no obligation to report to H. K. Wampole & Co. the plain- 
tiff's offer, and it is very doubtful whether it would hâve been good 
policy for him to do so. It was well said by the learned judge be- 
low that, had Mr. Pearson ventured upon such a course of dealing 
with the plaintiff, he might hâve driven him off altogether, and 
then the défendants would hâve been left at the mercy of H. K. 
Wampole & Co. 

There is no satisfactory évidence that the sum of $2,000 was an 
inadéquate price. The subséquent offer made by disappointed 
competitors, who doubtless were particularly chagrined that the 
property had fallen into the plaintiff's hands, does not afford any 
true criterion of value. Nor, under the circumstances, is any 
welght to be given to what thèse persons now say it was their 
secret purpose to give, rather than lose the property. It has been 
déclarai not to be a good ground, in equity, for setting aside a 
private sale made by a trustée, that a higher price has been offered. 
Harper v. Hayes, 2 De Gex, F. & J. 542. And in Goodwin v. Field- 
ing, 4 De Gex, M. & G. 90, an agreement for the sale of a leasehold 
by an executrix was speciflcally enforced against her, notwith- 
standing she was subsequently offered, and had accepted, a price 
nearly double that which the plaintiff was to give. Lord Justice 
Knight Bruce there said: 

"I thiiili that It would be wrong and mischievous to create or encourage such 
a notion as that a trustée for sale may avoid a fair and unobjectionable con- 
tract by enterlng Into a subséquent contract for a higher price." 

We are quite convinced of the plaintiff's perfect integrity in the 
transaction, and of the entire fairness of the contract he seeks to 
hâve enforced. 
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Upon the facts proved, we are clearly of the opinion that the 
circuit court was right in speciflcally enforcing the contract which 
was the foundation of the bill, and therefore its decree is afflrmed. 



BBOWN et aL v. GRAND EAPIDS PARLOR FURNITURE CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. October 2, 1893.) 

No. 83. 

1. AssiGNMEiTT FOR Benepit DP Ckeditobs — What Constitdtes — Chattel 

MORTOAGEB. 

Chattel mortgages by an insolvent corporation to secure a portion of its 
debts are not common-law assignments witli préférences, as between 
credltors, withln 2 How. St. Mich. § 8739, declaring sucli assignments void. 
Slieldon v. Mann, 48 N. W. Rep. 573, 85 Micli. 265; Warner v. Little- 
fleld, 50 N. W. Rep. 721, 89 Micli. 329; Banli of Montréal t. J. E. Potts 
Sait & Lumber Co., 51 N. W. Rep. 512, 90 Mich. 345,— followed. 

2. Same. 

Nor la a chattel mortgage an asslgnment, withln the statute, although. 
In vlew of the ImpossiblUty that the corporation can ever redeem, its 
efCect, necessarily, is to transfer the property to the trustée named in 
the mortgage, who thereunder may sell and distribute the proceeds in 
the same manner as an assignée under such an asslgnment, for the right 
of rédemption by the corporation or attaching credltors would neverthe- 
less exlst. Warner v. Littlefleld, 50 N. W. Rep. 721, 89 Mich. 329, dis- 
tingolshed. 

8. Chattel Mobtgages— Defbasanoe. 

A defeasance clause of a mortgage, providing that, if the debts be pald 
at maturity, the mortgage and the notes secured thereby shall be void, 
and containing an agreement to pay the same accordlngly, is not 
rendered nugatory by the fact that one of such notes was due when the 
mortgage was made, but should rather be construed to require a de- 
mand for payment of the note subséquent to the giving of the mortgage, 
and a refusai to pay, before the mortgage will become absolute. 

4 Corporations— Chattel Mortgages. 

Under a resolution by the direct'ors of a corporation reciting an agree- 
ment by a créditer to adyance to the corporation $3,000, and a further 
sum of $1,000 if requlred, and authorizlng the secretary and treasin-er 
to secure the total indebtedness by chattel mortgage, such creditor, hav- 
ing advanced the $3,000, — ^the additlonal $1,000 not being requlred by the 
corporation,— is entitled to the mortgage. 

5. Same. 

A further authorization in such resolution, to the offlcers named, ta se- 
cure "any and ail other credltors" by subséquent mortgages, does not 
require a mortgage to secure ail other credltors, as "and," in that con- 
nection, bas the meaning of "or." 

6. Same- Mortgage Secubijtg Obligations of Dirbctoes and Stockholders. 

Such mortgages are not Invalidated by the fact that some of the di- 
rectors and stockholders, who, as such, voted for the resolution author- 
Izing the mortgages, were also guarantors and indorsers upon most of the 
secured notes. Bank of Montréal v. J. E. Potts Sait & Lumber Oo., 51 
N. W. Rep. 512, 90 Mich. 345, followed. 

7. FEDERAL Courts — Following State Décisions. 

Whether a chattel mortgage is void under a state statute, as t>eing a 
common-law asslgnment for benefit of credltors, wlth préférences, being 
purely a question of local law, should be decided in accordance with the 
latest exposition of the law by the highest tribunal of the state. 

& Saue. 

Where the fédéral court is In doubt as to a doctrine of gênerai law, It 
Is its duty to lean towards the décision of the state court 



BEOWN V. GEAND EAPIDS PAELOE FUENITUEE CO. 287 

AppeaJ from the Circuit Court of the United States for the South- 
ern Division of the Western District of Mchigan. 

In Equity. Bill by Willard S. Brown and others against the 
Grand Kapids Parlor Fumiture Company and others to set aside 
certain chattel mortgages. Decree disinissing the bill. Complain- 
ants appeal. Afarmed. 

Statement by TAFT, Circuit Judge: 

This was an aippeal from a decree of the circuit court for the western dis- 
trict of Michigan, southem division. Th© bUl was flled by Willard S. Brown, 
Jacob 6. De ïurk, and John T. Brown, citizens of the state of Pennsylvanla, 
against the Grand Rapids Parlor Fumiture Company, a corporation of Mich- 
igan, and other défendants, the beneficiaries of certain mortgages made by 
the furniture company to secure debts owing to them. The bill was for the 
purpose of settlng aside thèse mortgages, as made by the fumiture company 
to hlnder, delay, and def raud creditors, and also as being assignments in vio- 
lation of the assignment law of Michigan, and, further, as Invalid because 
made by the directors of the furniture company to secure debts, in the pay- 
ment of which the directors had a Personal interest The Grand Rapids Par- 
lor Fumiture Company had been organized in April, 1888, in the name of 
the Strahan & Long Fumiture Company, with a capital stock of about 
$10,000. The company was organized by Harry W. Long, défendant herein, 
and others. Long's share of the stock was $5,000, to pay for which he bor- 
rowed money of his wife, Margaret, another défendant, to whom he gave 
his note for the amount. In January, 1889, the name of the company was 
changed to the Grand Rapids Parlor Fumiture Company. The capital of 
the company was increased so that the paid-up capital amounted to $21,500. 
Harry Long presented his wife with 128 shares. She became the owner of 
40 other shares, making her the holder of 168 shares. Her husband, then, 
was the owner of 282 shares; she held 168; W. J. Long, Jr., brother of 
Harry, held 189 shares; James M. Pierce, 200 shares; Harry Hubbard, 20 
shares; and John B. Moore, 1 share. The Long brothers and Thomas M. 
Pierce were directors. At varions times, Harry Long had loaned the com- ' 
pany money, so that in March, 1891, he held Its notes for $6,800. In that 
month, Mrs. Long, who held separate property of her own, recelved from her 
father and her nncle, and managed by J. W. Champlin, became nervous lest 
the ownership of the stock might subject her to a llabllity, imder the statutes 
of Michigan, to the payment of labor clalms against the corporation, and 
she therefore desired to part with her stock. Her husband purchased the 
stock, and paid off an obligation of his own, owing to his wife, by transfer- 
rlng aU the notes which he held against the corporation, for $6,800. A day 
or two after, a bank in Grand Rapids havlng refused to renew a note of the 
company for $3,000, upon which Harry Long was Indorser, Mrs. Long was In- 
duced to give to the company some street-railway stock which she owned, 
valued at $3,000, to enable the company to renew the notes with the collat- 
éral, and, further, to agrée to let the company hâve §1,000 additional when 
needed, on condition that it would give her seeurlty, whenever she might 
demand It, for the entire debt, Including the $6,800 as well as the new loans. 
At a stockholders' meeting a resolution was passed, authorizlng the directors 
to comply with this condition, and the $3,000 of street-railway stock was de- 
llvered in March, 1891. The other $1,000' was never called for. In July, 1891, 
the company was asked to pay a $1,000 note held by Clara M. Pierce, wife 
of Thomas M. Pierce, one of the directors. Légal proceedings were threat- 
ened, to coUect the note. The company had no money to pay it. Harry 
Long notifled his wife, who was at Mackinac, that she ought to demand se- 
curity, and she at once made such demand. Judge Champlin, also, was ad- 
vised, and he superintended the obtaining of the security. The mortgage 
was drawn by Moore & Wilson, and covered aU the merchandise and assets 
of the company, with the exception of the bills receivable. On the same 
day, somewhat later, Harry Long directed Moore & Wilson to make a mort- 
gage to Charles M. Wilson, trustée, to secure labor debts; a note to the 
Pifth National Bank for $1,000; a note to the Fourth National Bank for 
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^5,000; Clara M. Pierce, $1,000; Asa Denlson, $1,000; Northwestern Trim- 
ming Company, $383; J. V. Parwell Company, $307; W. and J. Sloan, $667. 
Harry Long was Indorser on the notes for $6,800 held by hla wife, , and also 
niion the notes held by the Fifth and Fourth National Banks; and upon those 
held by Denison, the Northwestern Trlmming Company, J. V. Farwell Com- 
pany, and by Sloans. W. J. Long was indorser on the paper at the Fourth Na- 
tional Bank. Ail the stockholders, as has been already stated, were personally 
liable for the labor debts. The two mortgages were executed July 18th, and were 
liled July 20th; the one at 9:25 A. M., and the other at 9:28 A. M. July 21st, 
Judge Champlin, as the agent for Mrs. Long, and Wilson, as the trustée for 
the creditors named In the mortgage to him, took possession, jointly. On the 
28th of July the complainants filed this blll on behalf of themselves, and 
other creditors similarly sittiated. WUson, the trustée, was appointed re- 
ceiver, and has brought Into court $21,500 as the fund realized from the as- 
sets of the defunct corporation. The debts of the corporation amount to 
about $37,000. If both mortgages are sustained as valid, they will more than 
consume the assets of the corporation. The circuit court held that the mort- 
gages were valid, and entered a decree dismlsslng the bill. 

Edward Taggard and Aithur C. Denison, for appellants. 
John E. More and Kingsley & Kleinhaus, for appellees. 

Before JACKSON and TAFT, Circuit Judges, and BAKE, District 
Judge. 

TAFT, Circuit Judge, (after stating the facts.) It is not contend- 
ed on behalf of the complainants that the debts which the mortgages 
in question were given to secure are not valid debts of the company, 
■with the exception of the note held by Clara M. Pierce for |1,000. 
TVliether the Pierce note is a valid obligation is not material on this 
issue, because the other secured debts, if the mortgages are held 
valid, are more than enough to consume the fund in court. There 
is no charge of actual bad faith made with référence to the giving of 
thèse mortgages. The contention of the complainants is that thèse 
mortgages should be held to be invalid — First, because they are, in 
effect, common-law assignments, with préférences, a;s between cred- 
itors, and are therefore void under the statute of Michigan (2 How. 
St. § 8739) which provides that "ail assignments commonly called com- 
mon-law assignments for the beneflt of creditors shall be void 
unless the same ahall be without préférence as between snch credit- 
ors, and shall be of ail the property of the assîgnor not exempt from 
exécution;" second, because the mortgages were given by an insol- 
vent corporation to secure debts in which the stockholders and di- 
rectors, whose votes made the mortgages the act of the corporation, 
had a personal interest in them, as grantors thereof. 

1. The question whether thèse chattel mortgages are void, as 
common-law assignments giving préférence to creditors, under the 
statute of Michigan, is a question purely of local law. This is ex- 
pressly decided by -the suprême court of the United States in the 
case of Etheridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. Eep. 565. Mr. 
Justice Brewer, speaking for the court, saîd in that case: 

"While chattel mortgages are instruments of gênerai use, each state has 
a right to détermine for itself under what circumstances they may be exe- 
cuted, the extent of the rights conferred thereby, and the conditions of 
theu- validity. They are instruments for the transfer of property, and the 
rules concerning the transfer of property are, primarlly, at least, a matter 
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of State régulation. We are awape that there Is a great dlverslty in the 
rullng on this question by the courts of the several States; but, whatever 
may be our Indlvidual views as to what the law ought to be in respect 
thereto, there is so much of a local nature entering into chattel mortgages 
that this court wiU accept the settled law of each state as décisive in re- 
spect to any case arising therein." 

There can be no doubt that, under the décisions of the su- 
prême court of Michigan, the mortgages in question hère are not 
violations of the statute forbidding préférences in common-law as- 
signments. It is said that at the time thèse mortgages were exe- 
cuted, under the then last décision of the suprême court of Michi- 
gan, in Kendall t. Bishop, 76 Mich. 634, 43 N. W. Eep. 645, thèse 
mortgages would hâve been invalid, and that the law of the state, 
■which this court should follow with respect to the mortgages, is the 
law which was in force as then expounded by the suprême court. 
Conceding, for the purposes of the argument, tiiat under the case of 
Kendall v. Bishop, supra, thèse mortgages must be held invalid, we 
are of opinion that, if subséquent décisions of the suprême court 
hâve reversed the principle announced in that case, we should fol- 
low those subséquent décisions. The right of the compla'inants 
and their gênerai creditors to take the mortgages was a remedy, 
and not a contractual right; and there is nothing in this case to 
show, or justify a presumption, that the debts represented by the 
complainants and other unsecured gênerai creditors were contracted 
. on the faith of the înability of the corporation to prêter creditors 
by chattel mortgage. Oertainly, it would not impair tàeir con tracts ^ 
of indebtedness if the législature of Michigan had repealed the 
statute making common-law assigaments with préférences void. 
If so, the law of the state of Michigan, which we are to administer, 
is the law of the state, as expounded by its highest tribunal, when 
the remedy cornes to us for our enforcement. It was decided in 
Warner v. Littlefield that a debtor, though insolvent, might secure 
a creditor, for the pajonent of a pre-existing debt, by a mortgage up- 
on ail his property, although he should hâve numerous creditors who 
were unsecured, and that neither the fact of the debtor's insolvency, 
nor the knowledge of the creditor of that fact, would defeat or impair 
a mortgage security taken for an honest debt; that the fact that 
the mortgagee was not the creditor of the mortgagor, and that the 
mortgage was executed in trust to secure certain specifled creditors 
the amounts of their several claims, did not tend, in any degree, 
to g'ive the instrument the character of a common-law assignment; 
that if the instrument was a conveyance given upon condition, as a 
security for a pre-existing debt, and contained no trust in its body, 
whereby the property was withdrawn from the right of the mortgagor 
or others to redeem, who ord'inarily hâve such right in cases of 
chattel mortgages, or whereby the title of the property was placed 
beyond the reach of exécution as to any surplus, then the instru- 
ment was a chattel mortgage, but if it conveyed the absolute title to a 
trustée for the beneflt of creditors, and thus placed the property and 
surplus beyond the reach of creditors, it was a common-law assign- 
ment; that the question whether the instrument was a chattel mort- 
v.58F.no.2— 19 
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gage, or an assigmnent for the baaeflt of creditors, must, in ail 
cases, be determined as a question of law, upon the contents of such 
instrument, and not from any outside testimony; and that unies» 
the conveyance, upon its face, purported to convey ail of the debtor's 
property to secure certain preferred creditors, by an absolute title, 
the court was not at liberty to déclare it a common-law assignnient 
The case oçf Wamer t. Littlefleld only followed the case of Sheldon 
V. Mann, 85 Mich. 265, 48 N. W. Eep. 573, and was foUowed by the 
suprême court in Bank of Montréal t. J. E. Potts Sait & Lumber 
Ck)., 90 Mich. 345, 51 N. W. Eep. 512. 

It is not disputed that the mortgages in this case hare the ordi- 
nary fonn of a chatte! mortgage under the statutes of Michigan. 
They hâve the defeasance clause, and the necessary légal import 
of their language is that the absolute title does not pass to the per- 
son named as mortgagee, but only a title on condition; leaving in 
the mortgagor the right to redeem the same, and in the gênerai 
creditors the right to levy upon the equity of rédemption. Reliance 
is had on the fact that one of the notes under the second mortgage 
was due at the time the mortgage was given. The language of the 
defeasance clause of that mortgage was as follows: 

"To hâve and to hold the same forever: provided, always, and the con- 
dition o( thèse présents Is such, that if the said party o( the flrst part shall 
pay or cause to be paid the debts above mentioned, wlth interest thereon, at 
maturity, then thls instrument and sald notes shall be void and of no 
effiect, and said party of the flrst part agrées to pay the same aecordingly." 

We do not think the defeasance clause is rendered null and void 
by reason of the fact that one of the debts secured by the mortgage 
was due at the time the mortgage was given. The sensible con- 
struction of the defeasance clause would seem to be that the mort- 
gage would not become absolute until after demand for the pay- 
ment of the note subséquent to the giving of the mortgage and a 
refusai to pay. Reliance is had by the complainants on certain lan- 
guage of the suprême court of Michigan in the case of Warner v. 
Littlefleld, already ref erred to, as follows : 

"The question as to whether the instrument Is a chatte! mortgage, or an 
assignment for the benefit of creditors, must, in ail cases, be determined a» 
a question of law upon the contents of such instrument, and not upon any 
testimony whlch appears outside of such instrument; and unless the convey- 
ance, upon its face, purports to convey ail of the debtor's property to secure 
some creditors, in préférence to others, by an absolute title, the court Is not 
at liberty to déclare it a common-law assignment; and if the facts appear 
outside of the instrument itself, and tend to prove that the Instrument was 
made with the intention of having the effect of a common-law assignment, 
or with the intention of evading the statute, then it becomes a question of 
fact, for the jury to décide, and not for the court." 

It is said hère that the facts dehors the instrument show that 
it was intended by the parties to be a common-law assignment, 
though on its face it was only a chattel mortgage. That the effect 
of a mortgage which conveys ail the property of an insolvent 
debtor to a trustée, with power to sell, and distribute the proceeds 
among the preferred creditors, whose claims exceed the value of 
the property conveyed, is practically the same as a common-law 
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assignnient, was, of course, obvious to tlie court renderiug the above 
opinion. It cannot, tlierefore, be construed to mean that because 
a chattel mortgage Las the effect of a common-law assignment, in 
that it disposes of ail tlie property of the debtor, with préférence to 
certain creditors, the debtor himself intended a common-law assign- 
ment. It may be a little difScult to say what distinction the court 
did hâve in mind, in the above language. It was probably referring 
to a case where there is some secret agreement between the debtor 
and the mortgage creditors, dispensing with the obligation of the 
defeasance clause, so that the mortgage, on its face, does not ex- 
press the real agreement between the parties. There is nothing 
in this case to show that the mortgage was not a bona flde at- 
tempt to secure pre-existing indebtedness. Its effect, in view of 
the impossihility and improbability that the corporation cotdd 
«ver redeem the property, was necessarily to transfer the property 
to a trustée, who should seU it, and distribute the proceeds as an 
assignée under a common-law assignment would. But it is not 
shown, and we cannot infer, that, if the corporation or any attaching 
créditer had seen fit to redeem the property by paying the debts 
secured by the mortgage, there would hâve been résistance on the 
part of any secured creditors to an enforcement of this right secured 
by the mortgage. We are very clear, under the cases cited, that in 
Michigan the mortgages are valid. 

Objection is made that the mortgages were not àuthorized by the 
directors and stockholders, as given. It seems to us that they are 
quite within the resolution passed by the stockholders. The récital 
in the resolution made the considération for giving the mortgage 
the advancing of the additional $3,000 by Mrs. Long, to assist the cor- 
poration, and the agreement to advance $1,000 more, when required. 
The other $1,000 was not required by any one connected with the 
corporation, and it cannot be said, therefore, that she did not com- 
ply with her full contract, entitling her to the mortgage. The 
resolution àuthorized the secretary and treasurer to secure any and 
ail other creditors by mortgages subject to, and subséquent to, the 
mortgage to Mrs. Long. It is said that thia required a mortgage 
which should secure aU other creditors. We do not think so. It 
was evidently the intention to give the right to secure any other 
creditors, the word "and" having the meaning of "or," in that con- 
nection. 

2. We now come to the question whether the fact that Harry 
and W. J. Long, directors, were interested as guarantors and 
indorsers upon most of the notes secured by the mortgages, 
and were directors and stockholders in the corporation, and as such 
voted to give the mortgages, renders the mortgages invalid. The 
question has been directly decided by the suprême court of Michigan 
against the contention of the complainants. In the case of Bank 
of Montréal v. J, E. Fotts Sait & Lumber Co., 90 Mich. 345, 51 N. W. 
Eep. 512, mortgages which secured directors, given by an insolvent 
corporation, were held to be valid. Said the suprême court, (Mont- 
gomery, J.:) 
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"Nor is the law of Ihis state that, as soon as a corporation becomes in- 
solvent, the dlrectors of the corporation become trustées for ail the creditors 
alike, in such sensé as to prevent tlieir giving valld eecurity by way of préfér- 
ence toione of the dlrectors or 8tocli:tiolâers. We are aware that the décisions 
of the various states are not uniform as to thls question, and that a number 
of very eminent text writers hâve deprecated a state of ttie law whlch admits 
of such préférences. But, to adopt the language of Dillon, J., in Buell v. 
Buckingham, 16 lowa, 284, this condition of the law 'may constitute a good 
législative reason for giving priority to outside creditors, but the législature 
must furnish the remedy.' In the case referred to, it was held that being an 
ofllcer of the corporation dld not deprlve Buell of the right to enter into 
compétition with other creditors, and run a race of diligence with them. 
See, also, Hallma v. Hôtel Co., 56 lowa, 179, 9 N. W. Rep. 111; Garrett v. 
Plow Ce, 70 lowa, 697, 29 N. W. Rep. 395; Smith v. Skeary, 47 Conn. 54; 
Oatlin v. Bank, 6 Conn. 233; Banking Co. v. Claghorn, 1 Speer, Eq. 545; 
Bank V. Whittle, 78 Va. 739; Leavitt v. Mining Co., 3 Utah, 265, 1 Pac. Rep. 
356; Whltwell v. Warner, 20 Vt. 444; Holt v. Bennett, 146 Mass. 437, 16 N. 
E. Rep. 5; Oil Co. v. Marbury, 91 U. S. 587; Wilkinson v. Bauerle, (N. J. Err. 
& App.) 7 Ati. Rep. 514." 

To the cases cited in the aboTe opinion may he also added Sills 
V. Pumiture Co., 23 Fed. Rep. 432; County Court t, Baltimore & O. K 
Co., 35 Fed. Rep. 161; Gould t. Railroad Co., 52 Fed. Rep. 680; 
Stratton v. Allen, 16 N. J. Eq. 233; Duncomb v, Railroad Co., 84 
N. Y. 190. 

Several cases hâve been cited, some of them décisions of circuit 
courts of the United States, in which it has been held that, while 
it is lawful for a corporation to prefer creditors, it is not équitable 
or permissible for directors of a corporation to prefer themselves, 
even if they are bona flde creditors, because they are trustées. It 
may be conceded that the trust relation justifies and requires courts 
of equity to subject préférences by an insolyent corporation of its 
own directors to the closest scrutiny, and places the burden upon 
the preferred director of showing, beyond question, that he had a 
bona fide debt against the corporation; but we do not see why, if 
a corporation may prefer one creditor over others, it may not prefer 
a director who is a bona fide creditor. Préférences are not based 
on any équitable principle. They go by favor, and as an individual 
may prefer, among his creditors, his friends and relatives, so a 
corporation may prefer its friends. 

There are, as has been said, several décisions in the fédéral courts 
upholding the opposite doctrine, but no such décision has been 
rendered by the suprême court of the United States. The suprême 
court of the United States, in several cases, has held that the sub- 
scriptions of its stockholders are a trust fund for the paj-ment of 
its creditors, in so far that the corporation may not release stock- 
holders from payment thereof, (Scovill v. Thayer, 105 U. S. 143;) 
but it has as yet not announced the doctrine that the assets of a 
corporation are a trust fund for equal distribution among its credit- 
ors. For a full review of the cases, see the opinion of Mr. Justice 
Brewer in HoUins v. Iron Co., 14 Sup. Ct. Rep. 127, (decided by the 
suprême court of the United States, November 20, 1893.) That court 
has not announced the doctrine that a corporation may not prefer 
one of its creditors, and it has not announced the doctrine that a 
corporation may not prefer as a creditor one of its directors. In 
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the case of Purifier Ck). v. McGroarty, 136 U. S. 237, 10 Sup. Ct. Eep. 
1017, the suprême court of the United States foUowed the suprême 
court of OMo in holding that the assets of an insolvent corporation 
were a trust fund for equal distribution among its creditors; but 
they did so expressly on the ground that this was the décision of 
the suprême court of OMo, founded on the constitution and statute 
law of that state with référence to corporations. The opinion of 
Mr. Justice Gray contains a very broad intimation that there is no 
gênerai équitable principle requiring such equal distribution among 
the creditors of the corporation. Ail the décisions of the suprême 
court of the United States relied on and referred to as sustainîng the 
view that the bona flde debt of a director of a corporation may not 
be paid in préférence to the debt of some other creditor are cases 
where the directors were guilty of fraud in procuring the payment 
of their own debts by fraudulent wasting of the assets to accomplish 
the préférence. Such were the cases of Drury v. Cross, 7 Wall. 299 ; 
Koehler v. Iron Go., 2 Black, 715; Jackson v. Inideling, 21 Wall. 
616. There is no such élément in this case. 

It has been argued that upon this question the court should 
reach a conclusion as upon a doctrine of gênerai law, and not be 
governed by the décisions of the suprême court of Michigan. 
Whether this be true or not, it is the duty of the court, where the 
matter is one of doubt, to lean towards the décision of the state 
court. 

The decree of the court below is afflrmed, at the costs of the ap- 
pellants. 
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(Circuit Court of Appeals, Bighth Circuit. October 2, 1893.) 

No. 212. 

1. Mines and Mining — Overlapping Looations — Abandonment. 

Mère failure during one year to perfonn the annual development work 
required by Rev. St. § 2324, does not divest tltle to a Colorado mining 
claim in favor of a junior overlapping location, wlilch Is not thereafter 
relocated in tlie maimer prescribed by the Colorado statutes, (sections 
3160, 8162;) and the resumption of derelopment works on the senior 
clalm In the succeeding years restores to Its owner ail Ms original rigbts. 
Belk V. Meagher, 104 U. S. 279, applied. 

2. SaMK — iNTBRSBCTINa VEINS. 

The position of the junior locator In such case Is not aided by the fact 
that his location rests upon the dlscovery of a veln which crosses the vein 
of the senior location; for, whlle he may be entitled to work Ms vein into 
the senior location, and up to the point of crossing, this does not affect the 
senior locator's right to the possession of the entlre surface of his clalm. 

8. Ejectmbnt— Pleading — Quantitt of Land Reoovbhable. 

In an ejectment suit plaintifl is not ordinarily llmited in his recovery 
to the précise amount specifled in his déclaration, but may recover a less 
quantity. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 
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At Làw. Action of éjectaient brought by Alfred Oscamp against 
the Orystal Biver Mining Company. Verdict and judgment for 
défendant Plaintiff brings error. Keversed. 

L. C. Eockwell, for plaintiff in error. 

Cliarles J. Hughes, Jr., for défendant in error. 

Before CALDWELL and SAîsTBOBN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. The question preaented by this rec- 
ord appears to be one of flrst impression, and arises out of the 
following facts: The plaintiff in error is the owner of an undi- 
Tided one-third part of the Excelsior No. 1 Iode mining claim, 
hereafter caUed the "Excelsior Claim," situated in the Elk Moun- 
tain mining district, Gunnison county, Colo. The défendant in 
error is the owner of the Black Queen Iode mining claim, here- 
after termed the "Black Queen," which is situated in the same dis- 
trict, county, and state. Of thèse claims the Excelsior is founded 
upon the earlier location. Both claims are rectangular in shape, 
and, as originally laid upon the surface of the earth, the north 
side Une of the Black Queen runs diagonally across the southwest 
corner of the Excelsior claim, and cuts off from the latter claim a 
small, triangular pièce of ground having an area, as it is said, of 
about three-quarters of an acre. A suit was brought by the plain- 
tiff in error on July 7, 1890, against the défendant in error in the 
circuit court for the district of Colorado, to recover the triangu- 
lar parcel of land aforesaid, on the ground that the owners of the 
Excelsior claim had the superior title thereto by reason of their 
older location, and that they had been wrongfuUy ousted from the 
possession thereof by the défendant in error. On the trial in the 
circuit court it appeared from an admission made by counsel for 
the plaintiff that after the Excelsior claim was located the requi- 
site amount of development work under section 2324 of the Eevised 
Statutes of the United States (to wit, flOO worth of work per 
year, the claim having been located after May 10, 1872) was 
done during each of the years 1882 and 1883, that no work was 
done on the claim during the year 1884, but that the owners re- 
entered and resumed development work in 1885. When this ad- 
mission was made, the circuit court charged, in substance, that 
the failure of the owners of the Excelsior claim to do any develop- 
ment work thereon during the year 1884 made the Black Queen 
location good as to ail of the lands within its side Unes and end 
Unes, including the triangular pièce heretofore mentioned, notwith- 
standing the fact that the owners of the Excelsior claimi had origi- 
nally had the superior title to the triangle in question by virtue of 
their older location. The theory of the circuit court seems to hâve 
been that, as the owners of the Black Queen continued in pos- 
session and at work on their claim during and after the year 1884, 
while opérations on the Excelsior claim were suspended, and that 
as the two claims conflicted and overlapped in the manner before 
indicated, the failure of the owners of the Excelsior claim to do 
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any work during tke year 1884 was an abandonment of tlieir en- 
perior right to the space where tlie claims overlapped, and that as 
to such territory the title of the Black Queen became paramount 
without any aflSrmatiTe action on the part of its owners, from and 
after January 1, 1885, and that the relative status was not altered 
when the Excelsior claimants resumed work during that year. The 
soundness of that view is challenged by the plaintiff in error, and 
the action of the circuit court in enforcing it in its charge is the 
error that we hâve to review. 

In Belk v. Meagher, 104 U. S. 279, 283, it was held, after much 
considération, that a mining location, when perfected according to 
the statutes of the United States and local laws and régulations, 
"is property in the highest sensé of that terni, which may be bought, 
sold, and conveyed, and will pass by descent," and that there is 
nothing in the law under which such property is acquired "which 
makes actual possession any more necessary for the protection of 
the title acquired to such a claim by a valid location than it is for 
the protection of any other grant from the United States." It was 
furthermore held in that case that a failure to do the requisite 
amount of annual development work on a claim under section 2324 
of the Revised Statutes of the United States simply renders the 
claim subject to relocation by third parties, after the lapse of the 
year, and not before, and that such right of relocation is itself lost, 
and the original owner is restored to ail of his rights, if he enters 
without force, and résumes work, before a relocation is perfected by 
any third party. 

It should be further observed that the laws of the state of Col- 
orado contain provisions relative to the relocation in whole or in 
part of abandoned Iodes, and also as to the making and flling of 
amended location certiiicates under certain circumstances. Thèse 
several provisions of the Colorado statutes (Mills' Ann. St.) are as 
foUows: 

"Sec. 3162. The relocation of abandoned Iode datas shall be by slnking a 
new discovery shaft and fixing new boundaries in the same manner as if 
it were the location of a new claim; or the relocator may sink the original 
discovery shaft ten feet deeper than it was at the tlme of abandonment, and 
erect new, or adopt the old boundaries, renewlng the posts if removed or de- 
stroyed. In elther case a new location stalie shall be erected. In any case 
whether the whole or part of an abandoned claim is taken, the location cer- 
tlficate may state that the whole or any part of the new location is located 
as abandoned property." 

"Sec. 3160. If at any time the locator of any mining claim heretofore or 
hereafter located, or his assigns, shall apprehend that his original certiflcate 
was defective, erroneous, or that the requlrements of the law had not been 
complled with before filing, or shall be désirons of changing his surface 
boundaries, or of taking in any part of an overlapplng claim which bas been 
abandoned, or in case the original certiflcate was made prior to the passage 
of this law and he sh.iU be désirons of securing the beneflts of this act, such 
locator or his assigns may flle an addltional certiflcate subject to the pro- 
visions of this act. • * *» 

In view of the rights that are thus acquired under the laws of the 
United States by the owner of a mining claim who has made a valid 
location, and in view of the foregoing provisions of the Colorado 
statutes, we are constrained to hold that the owners of the Black 
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Queen did not acquire a superior rigM to the triangular parcel of 
land which is the subject of controTersy, merely because the owners 
of the Excelsior claim failed to do the requisite amount of deye'lop- 
ment work during the year 1884, they having resumed work in the 
year 1885 prior to tlhe alleged ouster. We are unable to see upon 
what principle the failure to do such work operated to extinguish 
the title of the owners of the Excelsior claim, and to transfer it to 
the owners of the Black Queen. In the early days of mining, be- 
fore the adoption of any laws on the subject of mining locations, 
there may hâve been such a thing as a title to a mining claim that 
was Bo entirely dépendent upon possession that it ceased to exist 
when actual possession of the claim ceased; but at the présent ^ime 
the title to a weU-located mining claim is not of that precanous 
character, for the reason that it is not exclusively dépendent upon 
possession, but rests upon a statutory grant. As was said in Belk 
V. Meagher, supra, actual possession is no more necessary to protect 
the title to a mining claim than it is to protect the title to property 
acquired under any other grant from the United States. The neces- 
sary conclusion seems to be that neither the failure of the ownèr 
to occupy or to work his claim during a given year will operate to 
divest him of his title, and to confer it upon another. A failure to 
work a claim to the extent required by the statute simply entitles a 
third party to relocate it in the mode pointed out by existing laws, 
and, as the statutes of Colorado prescribe the mode in which third 
parties may divest the title of the original owner by a relocation, 
if the statutes in that respect are not pursued, the status of ail per- 
sons remains unaltered, barring the possible effect of limitations or 
lâches; and if at any time the original owner re-enters, and résumes 
work, the right of relocation is then lost 

It is not denied, as we understand, that the views last expressed 
would be Sound if the défendant in eiror was an ordinary third 
party seeking to appropriate the plaintifE's claim, but it is suggested 
that it is not an ordinary third party, against whom the above 
views would be clearly tenable, for the reason that the Black Queen 
location rests upon the discovery of a Iode which crosses the vein 
on which the Excelsior location is founded, so that, in any event, 
and notwith'standing its later location, the owner of the Black 
Queen could hold its vein within the disputed triangle, except at 
the very point of intersection of the two Iodes. We are not disposed 
to controvert the proposition last stated, as it is supported by re- 
peated décisions of the suprême court of the state of Colorado. 
Branagan v. Dulaney, 8 Oolo. 408, 8 Pac. Kep. 669; Lee v, Stahl, 9 
Golo. 208, 11 Pac. Eep. 77; Id., 13 Colo. 174, 22 Pac. Eep. 436. But 
we faQ to see that the circumstance thus invoked places the défend- 
ant Company in any more favorable attitude with respect to the ex- 
isting controversy than would be occupied by any third party. The 
plaintiff in this case is endeavoring to assert his superior right to 
the surface ground included within the sniall triangle. He is not 
seeking, apparently, to recover and to hold the defendant's Iode or 
vein; and, even if he should prevail in this action, the défendant 
would still retain its cross vein within the triangle, except at the 
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point of intersection of the two veins, together with such right of 
way for tlie purpose of taking ont minerai as is now accorded to the 
owners of a cross vein when it passes ttirougli an older location. As 
it is the right to the surface ground lying within the triangle that 
is now in dispute, we are unable to see that the défendant Com- 
pany can acquire a paramount right thereto as against the owner 
of the Excelsior claim, except by taking the same action under ex- 
isting laws that other persons would be required to take if they de- 
sired to appropriate it as abandoned property. 

It is further insisted by the plaint& that the circuit court com- 
mitted another error, to his préjudice, in instructing the jury, in 
substance, that the plaintifE ought not to recover if it appeared that 
he was not entitled to the possession of the full quantity of land 
described in his déclaration, to wit, 752-1000 of an acre, although 
it did appear that he was entitled to recover a triangular pièce con- 
taining a less area. This assignment of error on the facts disclosed 
by the présent record would seem to be weH taken. In a suit in eject- 
ment a plaintiff is not ordinarily limited in his recovery to the pré- 
cise quantity of land specified in his déclaration, but may recover a 
less quantity. We would not, however, be understood as expressing 
a definite opinion on the last assignment, for the reason that con- 
sidérations may bave been présent to the mind of the trial judge 
which are not disclosed to us by the présent record or by the briefs 
of counsel, which, in the présent case, fuUy justifled the instruction 
complained of. This is a matter which is accordingly left open for 
reconsideration on a second trial. 

For the error in the charge flrst above indicated the judgment of 
the circuit court is hereby reversed, and the cause is remanded, with 
directions to award a new trial. 



SAGE y. WINONA & ST. P. R. Oo. et al. 

(Circuit Court of Appeals, Eightli Circuit. October 2, 1893.) 

No. 224. 

1, Lâches— Railkoad Land Qrants. 

A land-grant rallroad company, having both actual and constnictive no- 
tice, Is gullty of lâches In delaying 14 years to assert title to lands lying 
within its grant limlts, which hâve been selected as indemnlty lands by 
another land-grant company, certified as such to the state, and by It con- 
veyed to the company, and large portions of which hâve been openly sola 
by the latter to purohasers and settlers; especially when, by such delay, 
documentary évidence has been lost which would probalily render tinas- 
sailable defendant's tltle to a large portion of the dlsputed lands. Railway 
Co. V. Sage, 1 0. 0. A. 256, 49 Fed. Rep. 315, 4 V. S. App. 160, foUowed. 

2. Same — QuiETtNG Titlb — Plaintiff dut of Possession. 

The rule that neither limitations nor lâches Is available as a défense to 
a Mil to remove a cloud from title is applicable only when complainant is 
in possession. 
8. FEDBBAii Courts — Pollowing State Décisions. 

The fédéral courts In Minnesota wiU follow the rule of the local courts 
permitting suita to remove doud from title to be brought by one ont of 
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Appeal from the Circuit Court of tlie United States for the District 
of Minnesota. Afflnned. 
Statement by THAYEK, District Judge: 

This was a suit brought by the Hastings & Dakota Rallway Company, here- 
after termed the "Hastings Company," agaiast the Winona & St. Peter Rail- 
road Company, hereafter termed the "Winona Company," and the Winona 
& St Peter Land Company, to settle the title to a large quantlty of laud sit- 
uated in the state of Minnesota, whlch was claimed by the railway companles, 
respectiveiy, under différent overlapping land grants. Before the suit was 
brought to a final hearlng, Russell Sage, the appellant, became vested with 
ail of the rights of the Hastings Company, and was thereupon subsUtuted as 
complainant. 

The blU of complalnt contalned the foUowing allégations, in substance: 
That by an act of congress approved on July 4, 1866, (14 Stat 87, 88,) there 
was granted to the state of Minnesota, for the puipose of aidlng in the con- 
struction of a, raib^oad from Hastings, in the state of Minnesota, through the 
counties of Dakota, Scott, Carver, and MeLeod, In said state, to such point 
on the western boundary of the state as its legislatMe might détermine, 
every altemate section of land designated by odd numbers to the amount 
of five fuU sections per mile on each side of said road; that by an act of the 
législature of the state of Minnesota, of date March 7, 1867, the aforesaid 
grant waa accepted by the state, and ail of the lands, interests, rdghts, pow- 
ers, and privilèges granted thereby to Qie state were conferred upon the 
Hastings Company, and the western terminus of its road was fixed by the 
terms of said législative act at any point on the western boundary of the 
state of Minnesota between the Big Stone lake and the third standard par- 
aUel; that the Hastings Company thereupon surveyed a Une of railroad on 
the route above indlcated, and caused a map of definlte location to be iiled 
in the gênerai land office of the United States on June 26, 1867, and subse- 
quently constructed and completed said Une of road In full accordance with 
said act of congress, and thereby became entitled to aU of the odd numbered 
sections of land lying withln 10 miles of its located Une, to which no home- 
stead or pre-emption daims had attached piior to June 26, 1867, when its 
map of definlte location was flled. The biU further siiowed that under and 
by virtue of certain acts passed by the législature of tbe territory of Minne- 
sota, and by the législature of the state of Mlnnesoita, the Winona Company 
was duly incorporated, and became entitled to such lands as were granted 
to the territory of Minnesota by an aet of congress approved March 3, 1857, 
(11 Stat. 195, 197,) in aid of building a Une of railroad from Winona, Mmn., 
via St Peter, to a point on the Big Sioux river south of the forty-fifth paral- 
lel, and also to such additlonal lands as were gi'anted to the state of Minne- 
sota In aid of building the same Une of road by a subséquent act of congress, 
approved March 3, 1865, (13 Stat. 526, § 1;) tliat the Winona Company thus 
became entitled to ail of the odd-numbered sections of land lying withln 10 
miles of its road, to which no homestead or pre-emption daims had attached 
at the date ot its definlte location, with the right to mate up for any defi- 
ciency that might be occasioned by locations under the homestead and pré- 
emption laws, by selecting other odd-numbered seotlons lying withln 20 miles 
of its road. It was further aUeged that, to make up for losses withln the 
granted Umlts of the Winona Company, there was selected in its behalf cer- 
tain odd-numbered sections of land (the same belng the sections now in con- 
troversy) whlch lay within 10 miles of the located Une of the Hastings Com- 
pany, and were thns withln Its granted limlts; that the said lands so se- 
lected for the Winona Company were each and ail selected subséquent to 
June 26, 1867, after the road of the Hastings Company was deflnitely located; 
and that said lands of right belonged to the Hastings Company. It was 
further shown by the biU that the lands now In controversy, which were 
selected for the Winona Company to make up for losses withln its granted 
limlts, ail lay within 20 miles of the road of the Winona Company; that they 
were certified to the state of Minnesota by the secretary of the Interior for 
the beneflt of the Winona Company as lan,ds properly belonging to it; and 
that the state had duly conveyed them to the Winona Company. In view 
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of thé premises, the bfll chargea that the Wlnona Company, and ail persons 
to whom it might hâve conveyed any portion of said lands, held the title 
thereto in trust for the Hastings Company, and It accordingly prayed that 
the Winona Company, and Its oodefendant, the Winona & St Peter Iflnd 
Company, to which, as the MU showed, some of the lands had been conveyed 
might be decreed to hold the title of sald lands In trust for the Hastings 
Company, and that they might be compelled to' account for the proceeds of ail 
of said lands which they had severally sold. 

The answer of the Winona Company (so far as it is deemed material to 
State Its contents) averred, in substance, that ail of the lands in controversy 
in this suit were withdrawn from the market by tiie secretary of the in- 
terior, and were reserved for the Winona Company In aid of building its road, 
as early as February 12, 1867, some months l)efore the Hastings Company 
filed its alleged map of deflnite location, and that the latter company ac- 
quired no right to any of said lands by flllng said alleged map on June 26, 

1867. The Winona Company further alleged that a large portion of the lands 
in controversy were certified to the state of Minnesota by the secretary of 
the Interior for the beneflt of the Winona Company, as early as Marcih 11, 

1868, and were conveyed by the state to the Winona Company on September 
2, 1868; that Oie residue of the lands were thus certified to the state for the 
Winona Company on Aprll 3, 1871, and were conveyed by the state to the 
railway company on February 26, 1872. In vlew of the latter faots the de- 
fendant companies pleaded lâches and the statute of limitations as a bar to 
the action. 

The circuit court on the final hearing dismissed tlie bill, and the complaln-' 
ant has appealed from such decree. 

Jared How and J. M. Grilman, (Homer E. EUer, on the brief,) for 
appellant. 
Thomas Wilson, (Lloyd W. Bowers, on the brief,) for appellees. 

Before CALDWELL and SA^BORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The record before us discloses that the case at bar, in ail of its 
essential features of pleading and évidence, is like the case of Railway 
Co. V. Sage, (8th Circuit,) é U. S. App, 160, 1 G. C. A. 256, 49 Fed. 
Rep. 315, which was recently décided by this court. The lands now 
in controversy lie within the appellant's granted limits, as deflned 
by the act of July 4, 1866, and also within the indemnity limits of 
the appeUee railway company. They aggregate something over 47,- 
000 acres, are of the alleged value of $240,000, and appear to be dis- 
tributed along the Une of the appellant's road from range 29 W. to 
and including range 42 W. 

It is shown by the testimony that a portion of the lands which 
are claimed by the appellant were certified to the state of Minne- 
sota by the gênerai government, as lands which of right belonged 
to the Winona Company, and that they were conveyed by the state 
to the latter company nearly 18 years before the présent bill was 
flled, and that the residue of said lands were so certified and con- 
veyed to it more than 14 years before the commencement of the 
présent proceedings. In the mean time, — that is to say, from the 
years 1868 and 1872, respectively, when the lands were deeded to 
the Winona Company, — that company has openly dealt with them 
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as its own, by advertising tliem extensively for sale, aud by con- 
tracting to convey, and by conveying, a large portion thereof to 
its codefendant, the Winona & St Peter Land Company, which bas 
likewise dealt with them as its own, and by making numerous sales 
and conveyances of other portions of the land to actual settlers, 
who hare entered upon and improved their several holdings. The 
facts disclosed by the record leave no room for doubt that the ap- 
pellant'a predecessor in interest, the Hastings Company, had actual 
as well as constructive notice, many years before the présent bill 
was flled, that thèse lands had been certified to the state, that the 
State had deeded them to the Winona Company, and that many per- 
sons were purchasing and settling on the lands, and were making 
valuable improvements thereon, under deeds from the Winona 
Company, in the belief that such deeds conveyed to them an inde- 
feasible title. It further appears that notwithstanding such knowl- 
edge, actual and constructiTe, the Hastings Company failed to as- 
sert any claim to the lands, or to tâke any action looking to the 
establishment of its alleged right, until the year 1886, when the 
présent suit was instituted, although its road was in process of con- 
struction from and after the year 1870, and was completed past 
the lands now in dispute to the western boundary of the state by 
December 1, 1879. 

Moreover, the présent record shows that through lapse of time 
the Winona Company bas lost certain documentary évidence which 
would probably hâve rendered its title unassailable to ail of the 
lands now in dispute that lay in and east of range 38, if this suit 
had been more seasonably brought. It appears that a letter was 
written by the commissioner of the gênerai land office on July 10, 
1865, directing the register and receiver of the land office at St. 
Peter, Minn., to withhold from pre-emption, homestead, and prîvate 
entry certain odd-numbered sections lying within the indemnity 
limita of the Winona Company. The original letter directing such 
a withdrawal in favor of the Winona Company has been lost, and 
on the trial below the appellees were compelled to produce what 
purported to be a copy of said letter," which was in f act a copy of a 
copy of the original letter, the original having been recorded in the 
office of the commissioner of the gênerai land office. The copy, 
upon which the appellees are compelled at this time to rely, contains 
an order made on July 10, 1865, for the withdrawal of ail odd-num- 
bered sections within the 10 and 20 mile limits of the Winona 
Company, (the same being its indemnity limits,) "to the west Une of 
township twenty-eight west." As there is no such township 
in the state of Minnesota as "number twenty-eight west," it is 
claimed by the appeUant that the order of withdrawal was void for 
uncertainty, and that the subséquent grant to the Hastings Com- 
pany, of July 4, 1866, took efEect, even within the limits intended 
to be embraced by the order of withdrawal, no matter what such 
intended limits may hâve been. On the other hand, it is urged by 
the appellees that on July 10, 1865, ail odd-numbered sections with- 
in the indemnity limits of the Winona Company were withdrawn 
for its beneflt, to the west Une of range 38 W.; that the original 
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letter of the commissioner of date July 10, 1865, and accompanying 
diagrams, woidd show such fact if thé same had not been lost, and 
that a mistake was made in copying the original letter into the 
records of the land department, from wMch record the copy now in 
évidence was obtained. There are several circumstances which 
strongly support such contention on the part of the appellees, even 
if they do not demonstrate that aU of the odd-numbered sections 
lying in and east of range 38 were withdrawn from entry and sale 
for the benefit of the Winona Company on July 10, 1865, and were 
for that reason beyond the reach of the grant to the Hastings 
Company of July 4, 1866. But we do not allude to the letter of July 
10, 1865, at this time, for the purpose of deciding that it operated 
as an effectuai withdrawal of ail the lands in and east of range 38 
for the benefit of the Winona Company. We refer to the loss of 
that letter, in this connection, simply for the purpose of showing 
to what extent the title of many persons to large and raluable 
tracts of land bas been jeopardized and put in péril by the loss of 
documentary évidence on which that title dépends, solely through 
the failure of the Hastings Company to assert its alleged right at 
an earlier day. 

In view of what has already been said, and without stating the 
facts more in detaU, we are of the opinion that the plea of lâches 
is fully sustained by the state of facts disclosed by the présent rec- 
ord, for reasons that were stated at considérable length in the former 
case of Eailway Co. v. Sage, supra, and which we need not now re- 
peat. 

But it is urged in opposition to this view, by the appellant's 
counsel, that the Mil shows that the grant to the Hastings Com- 
pany under the act of July 4, 1866, was a grant in praesenti; that 
by filing its map of definite location on June 26, 1867, it became 
vested with the title to ail of the free odd-numbered sections within 
10 miles of its road; and that upon the completion of its road such 
title became absolute and took eflect by relation as of date June 
26, 1867, without the necessity of any further conveyance from the 
gênerai govemment or the state of Minnesota. In view of thèse 
several propositions, it is further claimed that it was unnecessary 
for the Hastings Company to pray, as it did, for a decree divesting 
the Winona Company of the légal title to the lands in dispute, and 
vesting the same in the complainant company; that the légal title 
was at the time, and is now, well vested in the complainant; that 
the relief demanded in the bill was originally misconceived, and 
was unnecessary; and that notwithstanding the prayer for spécifie 
relief, and the allégation that the légal title is held in trust for the 
complainant, the court should now retain and treat the biH as one 
filed by the owner of the légal and équitable title to remove a cloud 
therefrom; and it is further insisted that in such an action neither 
the plea of lâches nor limitations is available to the appellees as 
a défense. We shall not pause to discuss the question whether, at 
the time of the flling of the bill, the Hastings Company was in fact 
vested with the légal and équitable title to the lands, as is now 
claimed, or whether it misconceived the relief to which it was then 
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entitled. If that contention is tenable, it would necessarilyleadto the 
considération of the further question — -whether, being ont of posses- 
sion and holding a perfect légal title to the lands now in dispute, the 
Hastings Company could in that event maintain its standing in a 
court of equity, where it now finds itself. We accordingly over- 
look thèse latter questions, and pass to the more important con- 
tention of appellant's counsel, on which its right to relief ultimately 
rests, — that neither the plea of lâches nor limitations is available as 
a défense to a bill to remove a cloud f rom one's title. There is some 
conflict of authority touching the right of the légal and équitable 
owner of lands, who is out of possession, to maintain a bill to remove 
a cloud from the title. The right in question has been denied on 
several occasions by the suprême court of the United States, but 
from an early day such right has been conceded to an owner out of 
possession of the courts of Minnesota, and in a case coming from 
that State we would undoubtedly b.e justifled in foUowing the rule 
which obtains in the local courts. Frost v. Spitley, 121 TJ. S. 552, 
B56, 7 Sup. et Kep. 1129; Orton T. Smith, 18 How. 263; Donnelly 
T. Simonton, 7 Minn. 167, (G-il. 110;) Hamilton v. Batlin, 8 Minn. 403, 
(Gil. 359.) 

But, whUe conceding to the holder of the légal and équitable title 
who is out of possession the right to maintain a bill to remove a 
cloud from the title, we are not able to concède that in such cases 
the défendant is disabled from pleading either lâches or limitations. 
It is manifest, we thlnk, that the latter doctrine can only be in- 
voked by a complainant in a bUl to remove a cloud upon his title 
when he is in possession, -and the adjudged cases show that the 
doctrine has only been applied under those circumstances. Schoener 
V. Lissauer, 107 N. Y. 111, 13 N. E. Kep. 741; Miner v. Beekman, 50 
N. Y. 337, 343. 

There are obvions reasons why the holder of the légal and équi- 
table title to lands, who is in possession of the same, should not be 
confronted with the plea of lâches when he files a bill to cancel some 
void or invalid conveyance which opérâtes as a cloud upon his title. 
Possession of the premises by the true owner is good and sufiicient 
notice to the world of his rights thereia, by reason of which third 
parties need not be prejudiced by any dealings they may hâve with 
the holder of the invalid conveyance, while the existence of the cloud 
is a continuing.injury like a public nuisance. Under such circimi- 
stances, no harm can resuit in holding that no period of delay on 
The part of the owner in aseerting his right to hâve the cloud re- 
moved will bar him of his remedy. But tlie case is far différent 
when the person flling such a bill is out of possession and the person 
proceeded against is in possession, or, if not in actual possession, is 
the holder of a record title that is without any apparent flaw or 
defect. In such cases the doctrine that neither lâches nor limita- 
tions can be invoked as a défense to a bill flled to remove a cloud 
upon a title has no just application, and, if tolerated, would f requent- 
ly lead to gross injustice. It will accordingly be found that in the 
State of Minnesota, where the rule prevails that a person out of 
possession may maintain such an action, and the fact that he is out 
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of possession constitutes no défense, it is neverthelessheldtliat, when 
such. a Mil is filed by a person not in actual possession of the dis- 
puted premises, tlie party proceeded against is at liberty to plead 
eith.er laclies or limitations as a défense. Bausman v. Kelley, 38 
Minn. 197, 204, 36 N. W. Eep. 333. 

We are accordingly of tlie opinion that the ground upon wMch 
the leamed counsel for the appellant hâve attempted to évade the 
plea of lâches interposed by the Winona Company, is untenable, and, 
so holding, the decree of the circuit court must be in ail things af- 
firme' 



EVANS T. CHARLES SORIBNER'S SONS et aL 
(Circuit Court, N. D. Georgia. October 10, 1893.) 

ï. Sekvicb dp Pkocess — Absent Défendants. 

Service may be had upon an absent défendant, under Ker. St I 738, 
■when the suit is brought to cancel for fraud a deed of lands sltuated 
wittun the district. 

S. Same. 

But such service cannot be had when the suit is for the purpose of set- 
ttng aside alleged fraudulent transfers of life Insurance policies Issued 
by a forelgn company, and which are not wlthin the district, although 
such Company, in compliance with a state statute, has deposited bonds 
with the comptroller gênerai of the state, especlally when the company 
aclinowledges its liabiîity on the policies, and offers to pay the amount 
thereof into court. 

8. 8ame. 

Where the cancellation of the deed and of the transfers of the policies 
Is sought in the same suit, sei-vice as to the former cause of action will 
not draw to it jurisdiction as to the latter, as tiiere is no connection be- 
tween the two. 

In Equity. Bill by Flora W. Evans, administratrix, against 
Charles Scribner's Sons and othere. Motion to set aside service 
and order of service made under Eev. St. § 738. Granted in part 
and denied in part. 

flamilton Douglas, for complainant. 

B. H. & 0. D. .Hill, for the insurance company. 

Mayson & Hill, for Scribner's Sons. 

NEWMAJST, District Judge. In this case the complainant îs a 
résident of this district, and brings her bill against Scribner's Sons, 
citizens and résidents of the state of New York; and the Northwest- 
ern Mutual Insurance Company, a corporation of the state of Wis- 
consin, and citizen and résident of that state. The purpose of the 
bill is twofold: First, to require the défendants Scribner's Sons to 
bring into court and to hâve canceled as fraudulent a deed of con- 
veyance to certain real estate in the city of Atlanta, and this dis- 
trict, which deed is alleged to hâve been obtained by duress and 
fraud. The value of the real estate, as the pleadings now stand, is al- 
leged to be more than $2,000. The other purpose of the bill is to set 
aside transfers of certain insurance policies in the Northwestern 
Mutual Life Insurance Company on the life of complainant's de- 
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ceased imsband, which transfers are also said to hâve been obtained 
by duress and fraud. The Northwestern Mutual Life Insurance 
Company appeared by its solicitor, and filed an answer, in which it 
acknowledged that the policies of Insurance on the life of the com- 
plainant's husband were in force at the time of his death, and ac- 
knowledged its indebtedness on said policies, and as^:ed of the court 
that it naight be fully protected as a dîsinterested holder of the 
funds, and that the parties claiming the same might be properly 
before the court, before any action against it was had; and then 
offered, and requested leave, when it should be so protected, to de- 
posit. the amount covered by the policies in the court. An order 
was granted, under section 8 of the act of March 3, 1875, (Supp. 
Eev. St. p. 84,) for service on Scribner's Sons. That section, so far 
as is material hère, is as foUows: 

"That when any suit Is commenced In any court of the United States to 
enforce any équitable lien or claim to, or remove any incumbrance or cloud 
upon the tltle to real or personal property, withln the district where such suit 
is brought, and one or more of the défendants tlierein shall not be an inhab- 
itant of or found within said district, or shall not Yoluiitarily appear thereto, 
it shall be lawful for the court to make an order dlrectlng such absent de- 
fendant or défendants to appear, and plead, answer or demur by a certain 
designated day, which order shall be served," etc. 

Service was made under the order. Thereupon Scribner's Sons 
put in a spécial appearance by counsel, and moved that the order 
granting the service and the service be set aside. In order to justi- 
fy service under the statute the suit must be one to "enforce a légal or 
équitable lien upon or claim to, or to remove an incumbrance or lien 
or cloud upon, the title to real or personal property within the dis- 
trict where suit is brought." ÎJow, so far as this biU seeks to set 
aside the deed to the real estate in question, the service seems to 
be entirely proper. As to the Insurance policies, it appears that the 
I)olicies are now in the state of New York, but the indebtedness is 
by a corporation of the state of Wisconsin. As to "thèse policies, the 
suit does not seek to enforce "any légal or équitable lien upon or 
claim to any property either real or personal ;" neither does it seek 
"to remove any incumbrance, lien, or cloud upon the title to any real 
or Personal property." Even if the Insurance policies in issue could 
be said to be, in any fair sensé, such personal property as is con- 
templated by the statute, the policies are in the state of New York, 
and not in this district. 

By an amendment to her bill complainant shows that by a statute 
of Georgia ail Insurance companies doing business in this state are 
required to deposit with the comptroUer gênerai of the state a cer- 
tain amount of bonds for the protection of persons holding in- 
surance policies issued by any such companies; and that the North- 
western Insurance Company has complied with this statute, and 
bas bonds to a greater amount than the policies in question now in 
the hands of the comptroUer gênerai. She also allèges that notice 
has been given to the comptroller gênerai against the Northwestern 
Mutual Life Insnrance Company. From this her counsel argues 
that this, constitutes personal property within the district, which 
she is seeking to recover, and that, within the language of the 
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statute, slie bas a daim to this personal pi-operty. Tbla position 
cannot be sustained. The insurance company deposits hère bonds 
in the bands of the comptroUer gênerai for the purpose of securing 
its policy bolders, generally, in the state; and, after notice bas been 
giren to the comptroUer gênerai, and judgment obtained against the 
company, thèse bonds may be subjected to the payment of the judg- 
ment. But this is not a suit, in any sensé, to recover those partic- 
ular bonds, and there is no provision in the statute of the state for 
that, nor is there any law authorizing any such proceeding. But, 
in addition, in this case, the insurance company bas corne into court 
and acknowledged its indebtedness, and offers, when the court shall 
deem it fully protected, to pay the money into court. Therefore 
there is no reason whatever for the complainant to recover thèse 
bonds, or endeavor in any way to subject them to the payment of 
the claim. It is clear, therefore, that, so far as this suit relates to 
the insurance policies in question, tbe service, under the section of 
the Kevised Statutes quoted, is improper. So far as it applies to 
the real estate, in the opinion of the court, it is good. If thèse two 
questions as to the real estate and insurance policies were so re- 
lated to each other that one could not be disposed of fairly without 
the other, then it is probable that tbe rétention of tbe case as to the 
real estate would hold the remainder of tbe case; but this is not true 
hère. The two matters seem to be entirely separate and distinct, 
and the question as to whether the deed to the real estate vpas ob- 
tained by duress and fraud, and should be set aside or not, could be 
easily disposed of without considering the other question. 

The conclusion is that the order for service and the service must 
be set aside, so far as relates to that part of the bill covering the 
insurance policies; and that, as to so mucb of the bill as refers to 
the real estate, the order for service should be sustained. 



WESCOTT et al. v. MULVANB. 
(Circuit Court of Appeals, Eighth Circuit. Oetober 16, 1893.) 

No. 230. 

1. Spbcific Pbbformakce — Tekdeb by Complainant. 

An agreement to sell the wliole capital stocli of a corporation, the flrst 
payment to be made in cash on the subséquent signlng of a more formai 
contract, there being no stipulation as to time of delivering the stocli, is 
not specifically enforceable when the purchaser has faUed to tender the 
flrst payment as agreed, demandlng that the stocii should be flrst de- 
posited in a banlc. 

2. Samb— Injunction — Dissolution. 

Where, tmder a bill for spécifie performance of a contract of sale, com- 
plainant, after securing a temporary Injunction against a sale to other 
parties, witlidraws "so much of the biU as seelss spécifie performance," 
with the understanding that If the court finds him entitled to spécifie 
performance it shall award damages In lieu thereof, It is then proper to 
dissolve the injunction, since It could only be awarded as Incident to the 
relief orlginaUy sought. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kaasas. 

v.58F.no.2— 20 
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In Eqiiity. Suit by George P. Wescott and Samuel Hanson 
against Joab Mulvane for spécifie performance of a contract. The 
court below dismissed the bill, and complainants appeal. Afflrmed. 

W. H. Eossington and Charles Blood Smith, (E. J. Dallas, on the 
brief ,) for appellants. 
A. L. Williams, for appellee. 

Before SAIS'BORN, Circuit Judge, and THAYER, District Judge. 

THAYER, District Judge. This was originally a bill flled by the 
appellants against the appellee to speciflcally enforce the foUowing 

contract: 

"Boston, December 14th, 1889. 

"Gentlemen: I will sell you the entire capital stock of the Topeka Water- 
Supply Company, of Topeka, Kansas, whlch consista of 4,000 shares of par 
value of $100 per share, for the sum of flve hundred thonsand dollars, ($500,. 
000,) on the foUowlng terms of payment, viz.: The sum of sixty thousand 
dollars <$60,000) to be pald 1d cash on the signing of a contract to be made 
and entered into as of this date, the considération named in said contract 
to be four hundred and forty thousand dollars, ($440,000,) to be paid as fol- 
lows, viz.: The sum of two hundred thousand dollars ($200,000) to be paid 
February lOth, 1890, one hundred and forty thousand dollars ($140,000) to 
be paid February 20th, 1890, and one hundred thousand dollars ($100,000) 
to be pald March 20th, 1890; provided, that final payment of the last-named 
sum of one hundred thousand dollars may be pald on February 20, if said 
Wescott and Hanson may elect so to do, by giving me flve days' notice ot 
such intention. Payments to be made for and delivery of said stock to be 
made at the National Bank of North America, in the city of Boston, Mass. 

"Joab Mulvane. 

"To George P. Wescott, Samuel Hanson." 

"We hereby accept your ofCer to sell the entire capital stock of the Topeka 
Water-Supply Company for the prlce and on the terms and conditions above 
stated. Geo. P. Wescott. 

"Samuel Hanson." 

Other persons and corporations besides the appeUee were at first 
made parties défendant, with whom, as the biU charged, the appellee 
had entered into negotiations after the exécution of the foregoing 
contract, with a view of forming a new corporation known as the 
Topeka Water Company, and transferring to it the property and 
franchises of the Topeka Water-Supply Company, and capitaliz- 
ing such new corporation at a sum largely in excess of the sum 
which the appellants had agreed to pay for the stock of the Topeka 
Water-Supply Company. A preliminary injunction against ail of 
said original défendants was prayed for and obtained on the filing 
of the bill, restraintng them, in substance, from carrying out the 
negotiations aforesaid, and from putting on the market any of the 
securities of the new corporation, and from canceltng the stock of the 
Topeka Water-Supply Company, and from transferring its franchises 
and property to the new company. A motion to dissolve that in- 
junction was subsequently made, and on a hearing of the same it was 
sustaîned, and the injunction was thereupon dissolved. Afterwards 
a stipulation was made and iUed in the case whereby the bill was 
dismissed as to ail of the défendants except the appellee. This 
stipulation contained, among other things, the foUowing clauses: 
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"(2) Complalnants hereby wlthdraw so much of their blll as seeks a spe- 
ciflo performance of the alleged contract between complainants and Joab 
Mulvane, described in said bill of complaint." 

"(4) Nothing contalned in this stipulation shall be construed in any way as 
an admission that complalnants' biU was improperly brought for spécifie per- 
formance. 

"(5) Nothing contained In this stipulation shaU enlarge or lessen, or in 
any manner afCect, the rights or remédies of complainants agalnst Joab Mul- 
vane in this suit, or in any other action, except as contalned in paragraph 
2 hereof. • • *" 

The bill appears to hâve been thereafter retained, by consent of 
ail parties, with the understanding that the case should be tried 
and that damages should be assessed by the court in lieu of a decree 
of speciâc performance, as for a breach of said contract, if the court 
was of the opinion that the appellants were originally entitled to 
spécifie performance. Considérable testimony was thereupon taken, 
and on final hearing the circuit court dismissed the complaint. 

We shall indulge in no criticiam of the regularity or propriety 
of the foregoing proceedings. The case having been argued in this 
court upon the évident assumption that the parties had a right 
to thus tum a proceeding in equity into a suit at law, and to make 
the damages dépendent upon the question whether there was an 
original right to spécifie performance, we shall proceed to consider 
and treat the case upon that theory; the question being whether, 
in view of ail of the circumstances attending the making and 
exécution of the agreement, it was one which a court of equity 
would specifically enforce. 

The contract was executed in the city of Boston late in the even- 
ing of Saturday, December 14, 1889, but there had been some prelimi- 
nary negotiations between the parties at Topeka, Kan., on the 12th 
of the preceding November. The appellants resided respectively 
at Portland, Me., and Boston, Mass., while the appellee resided at 
Topeka, and was the chief executive ofiBcer and a large shareholder 
in the Topeka Water-Supply Company. The testimony shows that 
the parties had met by appointment in the city of Boston on the 
day the contract bears date, and that they had had a lengthy confér- 
ence before it was flnally signed. In the course of that interview the 
défendant informed the complainants that he had not as yet suc- 
ceeded in obtaining control of certain shares of stock of the Topeka 
Water-Supply Company of the par value of |12,000; that the residue 
of the stock was within his control, but that he only had shares of the 
par value of |40,000 with him; that he must hâve |CO,000 cash in 
hand on signing the contract, and that a Mr. Burr, who was prési- 
dent of a Boston bank, would probably be willing to guaranty that 
the payment of the |60,000 would be a safe thing to do under thèse 
circumstances. With this information the contract above set out 
was drawn and signed, and the parties separated to meet on the 
foUowing Monday, December 16, 1889. When the parties met on 
the succeeding Monday the appellants submitted a form of con- 
tract to be signed by the appellee in pursuance of the stipulation in 
the preliminary contract above set out, which provided that |60,- 
000 should be paid to the défendant on the signing of the same, but 
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whicli also contained a provision tliat the défendant should "at 
once place in the hands of the cashier of the National Bank of 
North America in the city of Boston, Mass., the certificates repre- 
senting the entire capital stock of the Topeka Water-Supply Com- 
pany." They further informed the défendant that the Mr. Burr re- 
ferred to had refused to give the above-mentioned guaranty, al- 
though he had given him "a high recommendation for integrity and 
flnancial ability." Thereupon a long controversy appears to hâve 
ensued, in which the complainants undoubtedly took the ground 
that they ought not to pay the |60,000 unless the entire capital 
stock of the water-supply company was flrst deposited in the Na- 
tional Bank of North America, while the défendant contended that 
that was an évasion of the terms of the provisional agreement of 
December 14, 1889, and that the $60,000 should be forthwith paid, 
and that the complainants should trust to his ability to make good 
his promise to deliver the stock. Not being able to come to an 
understanding, the parties separated, and the negotiations came to 
an end. 

It is perfectly obvious, we think, from an inspection of this record, 
that the complainants at no time tendered to the défendant the 
sum of $60,000 at the National Bank of North America in the city 
of Boston or elsewhere, or ever professed a wHlingness to pay him 
that sum until he had deposited the entire capital stock of the 
water-supply company in the Boston bank aforesaid, which deposit 
of stock, as the complainants well knew, the défendant was not pre- 
pared to make. Under thèse circumstances we must conclude, as 
the circuit court appears to hâve done, that the complainants were 
not entitled to spécifie performance of the contract, for the reason 
that they never placed the défendant in default by tendering to him 
the sum which he was clearly entitled to reçoive before the de- 
livery of any stock. The fact seems to be that the contract of 
December 14, 1889, was intended as a brief statement of the more 
important stipulations that were to be embraced in a contract to 
be subsequently drawn which should cover ail the détails of the 
transaction, but when this subséquent contract was drawn and pre- 
sented it was found that it did not express the intentions of one 
of the parties at least as to the matter of the delivery of the stock, 
concerning which nothing had been said in the original agreement 
except by implication. We are not disposed, however, to question 
the proposition that the contract counted upon in the biU is a com- 
plète contract, nor the further proposition that such an agreement 
may be specifically enforced. For présent purposes both of thèse 
propositions may be conceded, but, conceding them to be well 
founded, we are nevertheless of the opinion that the agreement 
called for the payment of $60,000 before the défendant could be re- 
quired to deliver any stock, and, as no money was tendered, he is 
not shown to hâve been at any time in default. 

It is assigned for error that the circuit court erred in dissolving 
the temporary injunction as weU as in dismissing the bill on the 
ground heretofore stated. As the flrst of thèse assignments was 
somewhat pressed on the argument, it becomes necessary to sày, 
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and we think it is all-suABcient to say, that the appellants cannot be 
h.eard to complain in this court o£ the order dissolving tlie temporary 
injunction after voluntarily withdrawing so much of their bill as 
sought a speciflc performance of the alleged contract. An injunc- 
tion could only be awarded as an incident to that species of 
équitable relief, and when the allégations and the prayer of the bill 
looking to that form of relief were withdrawn the injunction neces- 
sarily shared the same fate. 

Finding no error in the record, the decree of the circuit court is 
in ail things afiarmed. 



WINCHESTER REPEATING ARMS CO. v. AMERICAN BUCKLE & 

CARTRIDGB CO. 

(Circuit Court, D. Connecticut November 6, 1893J 

No. 677. 

Opinion Granting Eehearing. 

In Equity. This was a suit by the Winchester Kepeating Arms 
Company against the American Buckle & Cartridge Company. It 
was tried together with two other cases between the same parties, 
(Nos. 676 and 678,) and a decree was entered awarding an injunc- 
tion. See 54 Fed. Eep. 703. Eehearing granted as to the third 
«laim, with liberty to introduce the file wrapper in évidence. 

Charles E. IngersoU and George D. Seynaour, for plaintiff. 
Henry G-. Newton, for défendant. 

SHIPMAN, Circuit Judge. This is a motion for a rehearing of 
No. 677, the bill in equity between the parties which is founded 
upon the alleged infringement of the third and fourth claims of 
letters patent No. 232,907, dated October 5, 1880, to George P. 
Salisbury, for an improved cartridge assembling machine, and also 
for leave to introduce in évidence the "flle wrapper and contents" 
of said patent. It is thought that the history of the patent upon its 
way through the patent office furnishes light upon the proper con- 
struction of the claims in controversy. Objection to the opening 
of the case so far as to permit the file wrapper and contents to be- 
come a part of the testimony is not substantially made, as the com- 
plainant is of opinion that its theory of the patent is sustained by 
the patent office record. For the purpose of presenting the facts 
in a compact form, it is necessary to restate those which were 
given in the previous opinion, (54 Fed. Eep. 703,) as follows : 

"The patentée says In the spécification of the 'assembling machine' patent: 
'Paper cartridge shells, such as are ordinarily used In shotgtins, are com- 
posed usually of four parts, viz.: An open-ended tube, which constitutes the 
body of the shell; second, a short tube, called a "reinforce;" third, a wad to 
close the ends; and, fourth, a metallic cap or head. Heretofore thèse parts 
hâve been put together, or, as it is technically termed, "assembled," by hand, 
which is necessarily a slow and tedlous process. The object of my présent 
invention is to produce a machine by which this worlj may be done auto- 
matioally by simply applying it with the parts before mentloned. The ma- 
chine may be of various forms or styles, but the style shown in the accom- 
panylng drawings is one of the slmplest and most convenient linown to me.' " 
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The iQode of opération of the parts of the machine which are 
included in claims 3 and 4 is as foUows: 

" 'Tubes, eacih wlth a wad In one end, are studi by hand, wad end up, on 
vertically arrangea pins carried by an intermlttently rotated horizontal dlal, 
wliich présents tliem to the action of crimpers, whereby tlieir upper ends are 
contracted, and cups or heads are thrown open side up, on a horizontal frlc- 
tlon-feed dial, which co-operates with a flxed guide or channel located just 
above it, to feed them in single file onto a bed or table, from ■which they are 
plclced up one by one by a pair of oscillatlng, spring Angers, which swing 
them over the contracted ends of the tubes, when a punch cornes down, and 
drives them thereupon, the tubes or shells belng then automaitically picked 
off the pins and discharged fi-om the machine." 

"The third and fourth claims are as loUows: 

" 'The crlmplng tools, f and g, arrangea to operate consecutively on the 
sheU or tube, b, to prépare it for the réception of the métal head, In oombina- 
tlon with mechanism, substantlally such as described, for delivering and 
forcing the métal head upon the shell, as set forth. (4) The eombination of a 
shell-carrying dial, D, a friction feed dlal, Ii, with the spring transfer jaws, 
m, and reciprocating punch, h, for feeding, pladng, and forcing the métal 
head on the shell, substantlally as described.' " 

The defendant's crimper was single, and in construction was sub- 
stantlally the same, and in opération was the same, with the double 
crimper of the Salisbury machine. It was a reciprocating spindle, 
with a conical cavity, which was forced down upon the end of the 
tube> and crimped that end. The two Salisbury crimpers are con- 
structed and operated consecutively in the same way. The différ- 
ence is in the number of thimbles which are forced upon the end 
of the tube. Single crimpers to prépare the shell for the receipt 
of the métal head were old when the Salisbury automatic machine 
was invented. No invention existed in "the substitution of two 
crimpers for one; although two can probably do the work more 
neatly and accurately, one crimper could, without invention, be 
made to operate upon the end of the tube twice instead of once be- 
fore the "heading" opération, or two could act consecutively. The 
actual invention of the third claim consisted not in the double 
crimper, but in the eombination of a tool or tools for crimping the 
tube with mechanisms for delivering and forcing the métal head 
upon the tube, the continuons opérations being accomplished auto- 
matically. 

Under this state of facts it is important to ascertain from the 
history of the patent whether the patentée so tied himself to a 
double crimper, the tools acting, as a matter of course, consecutive- 
ly, that he limited the third claim to that construction. The claim, 
as originally presented, was as foUows: 

"(4) In eombination with the shell carrying dial, D, the reciprocating 
crlmplng tools, f and g, arranged to operate substantlally as described." 

The patent ofiSce rejected the claim, saying: 

"The use of two crimping devicea of substantlally the same eombination 
for successively operating upon the shells to effect the proper degree of com- 
pression involves no novelty in view of Smoot & Hamilton, (196,545, Oct 30.. 
18T7.)" 

The machine hère referred to had vertical reciprocating dies or 
crimpers, which acted upon the head but once. The patentée 
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amended his claim in the manner in which it was allowed, saying, 
with référence to ail his amendments : 

"The invention in thls case does not consist in new devices, but in the com- 
bination of old devices in such a manner as to produce new results; in other 
words, it is a new organization of mechanical devices by which work that has 
heretofore been performed by hand Is now perfcrmed by machinery auto- 
matlcally." 

He therefore increased the number of éléments of the combination 
so as to make it include not merely an automatic crimper and a 
carrying dial, but also mechanism for the automatic delivering of 
the heads and the automatic forcing of the heads upon the shells. 
But he also added to the claim language which was apparently in- 
tended to differentiate his crimping mechanism from pre-existing 
crimpers by the fact that his devices were arranged to operate con- 
secutively on the tube. It is true that the patent oflBce had said 
that mechanisms for successively operating upon the shells in- 
Tolved no novelty, yet the patentée changea the language of this 
claim with the apparent object of making a point of this supposed 
peculiarity in the method of opération. From this history it ap- 
pears that the question of infringement does not dépend in this 
case upon the mechanical equivalency of the élément which was 
substituted for the omitted part of the combination, (Meter Co. v. 
Desper, 101 TJ. S. 332,) but it dépends upon the construction of the 
claim, and whether the patentée has limited his invention, by the 
terms which he has selected, to crimpers which operated consecu- 
tively, (McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct Rep. 76.) 
Upon this contention I think that the défendant is correct. 

It is also insisted that the fourth daim was not infringed, be- 
cause the defendant's machines did not contain the friction dial, L. 
The claim, as originally presented, was for "the combination in an 
assembling machine of a shell carrying dial, D, and a friction dial, 
L', with the spring transfer jaws, m, m, and reciprocating punch, 
h, ail arranged to operate substantially as described for placing the 
métal heads upon the shells, as set forth." The claim was rejected, 
upon the ground that the particular combination named had been 
anticipated; whereupon it was amended so as to claim the auto- 
matic character of the combination to feed, place, and force the 
métal head upon the shell. The défendant nrges that the fr-iction 
dial, L, was substituted for I/. By mistake, apparently, the prime 
mark was omitted, for the dial, L, has no coopérative connection 
with the spring Angers, and has also no relation to the heads, which 
are the principal subject of the mechanism of the fourth claim, but 
its co-operative connection is with the devices which take hold of 
the reinforces and the wads. This clérical error is easily under- 
stood by référence to the spécification. The proper construction 
of the claim is to regard the dial, L, as the one with which the 
Angers are connected, and which is called L' in the drawings and 
spécification. As thus construed, it was infringed, and a rehear- 
ing thereon is unnecessary. 

The motion for a rehearing upon the third claim, and for liberty 
to introduce the file wrapper and contents in évidence, is granted. 
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In re MEAD. 

(District Court, S. D. New York. May 24, 1893.) 

Bakkbuptct— Equity Suit— Salb of Real Pbopertt— Repebbncb on Phiob 
LiBNS— Deposit in Bbgistby. 

In an equity suit lu the district court to reeover assets belonging to a 
bankrupt's credltors, the court, in a decree appointlng a recelver, may 
direct tlie sale of real property free from incumbranees, and tbereafter 
order a référence to ascertaln summarily the amount due in case of dis- 
pute upon a mortgage whlch Is a prior lien, and direct sufBcient proceeds 
of the sale to be deposlted meantlme in the registry, as security for tha 
mortgage, and that the premises be conveyed free from the mortgage. 

In Equity. Bankruptcy. 

Nelson Smith, for complainant. 
Wlieeler H. Peckham, for bankrupt. 
Luke A. Lockwood, for mortgagee. 

BROWN, District Judge. Under the bankrupt act of 1867, the 
district courts, in exercising equity powers and în administering 
équitable relielf, act as courts of bankruptcy quite as much as when 
administering either common-law or summarj' remédies. The spécial 
powers given by the Tarions sections of the bankrupt act and the 
acts amendatory thereof, as incidental to the gênerai powers of 
the court, are not restricted to any particular conditions of pro- 
cédure, but in appropriate cases may be exercised as rightfuUy 
when giving équitable relief, as in its common law or summary pro- 
cédure. 

In the présent case the court, under its decree in the equity suit 
brought by the assignée in bankruptcy, has in effect adjudged that 
ail bénéficiai interest in the premises in question belongs rightfuUy 
to the assignée for the beneflt of the creditors of the bankrupt, save 
only a certain equity to Mrs. Mead, the banltrupt's wife, which is 
provided for in the decree. The assignée has been put in possession 
of the premises, as receivèr, and, under the decree of the court, has 
sold the premises at public sale free from ail incumbranees as he 
was authorized and directed to do, at which sale Mrs. Mead, one of 
the défendants, was the highest bidder, and is entitled to the convey- 
aace of the property on compliance with the terms of sale. 

A dispute having arisen, howerer, as respects the amount due to 
Mr. Naylor upon certain second mortgages held by him upon the 
premises in question, and a référence having been taken for the 
purpose of ascertaining the amount of his actual interest and lien 
thereon, which is still pending and undetermined, the proceedings 
appropriate to be taken are evidently such as are provided by sec- 
tions 5063, 5075, 4972, and 4979 of the Eevised Statutes. In re 
Clark, 9 Blatchf. 372; In re Kirtland, 10 Blatchf. 515; In re EUer- 
horst, 7 N. B. E. 49, 2 Sawy. 219. Ail possible rights of the mort- 
gagee will be preserved by proTiding that the whole amount which 
can be possibly claimed under the mortgages shall be held by the 
assignée, or in the registry of the court, or other depository as may 
be agreed upon, "in place of the estate disposed of." Section 5063. 
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A sale of the premises free from incumbrances, duly nmde niider ihe 
order of the court, is of itself équivalent to a transfer of t!he lien of 
the mortgages from the estate sold to the proceeds of sale. The sale 
already made bas been a sale made by the assignée as receiver 
under the order of the court. For greater explicitness, however, and 
the satisfaction of those proposing to take new mortgages on the 
premises to enable Mrs. Mead to complète her purchase, there can 
be no objection to an additional order declaring that the sale made 
free from mcumbrances shall be a discharge of aU lien of the mort- 
gages, upon the payment of the whole amount claimed thereon to the 
assignée, or to the registry of the court, or other depository asmaybe 
agreed; such payment to remain subject to the lien of said mort- 
gages, in place of the land sold, for aJl such amounts as may be ulti- 
mately found due to Mr. Naylor, his représentatives or assigns, and 
any costs accruing thereon; and that Mrs. Mead, the purchaser, com- 
plète her piiTchase in accordance with the terms of sale and this 
order. 



BARNARD et al. v. ADAMS et al. 
(Circuit Court, N. D. lowa, Central Division. September 16, 1893.) 

No. 136. 

1. Charitable Trusts— Cy-Pkks—Rbvertbr. 

An individual vested a fund in the trustées of a church, in trust to ap- 
propriate one-halï ttie income to the support of the church, and the other 
half to a designated coUege, for the purpose of educating poor young 
men desiring to enter the mlnistry, without regard to dénomination; the 
church trustées to sélect the beneflciaries. After said fund had vested, the 
coUege, through lacli of money, entirely suspended the exercise of its func- 
tlons. Held, that this dld not cause a reverter of one-half the fund to the gran- 
tor's heirs, or autliorize the appropriation of the income thereof to the 
support of the chm-ch, but that equity would cause it to be applied 
through another coUege, to eiïectuate, in the same manner, the original 
purpose, and, in case the original collège resumed the exercise of its 
functions, would tlien require the trust to be executed through it 

S. Same— Equity— Costs. 

Where the question of the disposition of a charitable trust fund, which 
has become inactive through unforeseen circumstances, is raised by the 
suit of the grantor's heirs to recover the fund, or, in the alternative, to 
hâve it applied in an analogous manner, and the trustées, while asking a 
diiïerent application, do not tmduly resist this alternative prayer, the 
court, on making such disposition, under the doctrine of cy-pres, will 
charge the costs, including a reasonable attorney's fee to each party, 
against the fund. 

In Equity. Suit by Martha J. Barnard and others against Frank 
F. Adams and others to recover a trust fund, or to enforce its ap- 
plication to the purposes of the trust. 

G. S. Kloch and M. C. Matthews, for complainants. 
P. Finch and R. M. Wright, for respondent trustées. 
J. N. Prouty and D. F. Coyle, for respondent coUege. 

WOOLSOîsT, District Judge. Upon July 16, 1877, David White 
and wife, as party of the flrst part, of the state of New York, duly 
executed an instrument of conveyance, wherein they conveyed, as- 
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signed, and transferred tinto certain persons therein named, trustées 
of the Pirst Congregational Church and Society of Humboldt, 
lowa, and their successors in oflace, as party of the second part, 
certain real estate situated in the state of lowa, also real-estate 
mortgages and notes thereby secured, and also a certain judgment 
recorded in the United States circuit court for the district of lowa — 

"To hâve and to hold the same, unto the sald party ot the second part, thelr 
successors lu office, or substitutes appointed as hereinafter specifled, and as- 
signa, forever; in trust, nevertheless, for the purpose of creatlng out of or 
with the proceeds of said sale, or other disposai of said property, a trust fund 
to be called ànd known as the 'David Whlte Fund,' and to be seciu-ely and 
profltably loaned at, or Invested at, annual interest, or semlannual, by the 
party of the second part, thelr successors in office, or substitutes appointed 
as hereinafter specifled, who shall be responslble for botli principal and in- 
terest, and shall coUect and reçoive such interest accruing on sald fund, and 
annually pay one-half thereof to the sald Congregational Church and Society, 
for its support, and the other one-half thereof to Humboldt Collège, located 
at Humboldt, lowa, for the purpose, primarily, of afCordlng of said collège 
educational facilltles to poor, worthy young men, who désire to go into thç 
gospel mlnlstry, without regard to Christian dénomination. And said trus- 
tées shall hâve the rlght to annually deslgnate who shall be the beneficiaries 
of sald fund, by issulng to such persons as they may sélect, or deem 
worthy to receive the same, tmtransferable yearly scholarships in said col- 
lège, equallng in amount, at the regular rates of tultion, the amounts of sald 
fund pald in for that year; and, in case said fund is not exhausted in the 
manner above specifled, sald trustées may issue scholarships, as aforesaid, 
to any other persons they may sélect thereof. Should said trustées fail to 
so designate the beneflciarles of said fund, or any part thereof, for ariy year, 
as aforesaid, the rlght to make such désignation shall devolve upon, and be 
exerclsed by, the executive commlttee of the board of trustées of said 
Humboldt Collège for the tlme or amount unappropriated by said trus- 
tées. [Then foUow directions to couvert the property into money, and that 
trustées shall serve without compensation out of the fund.] And to the 
end that sald trust shall not fall for want of trustée, and that the purposes 
thereof may, in any event, be fully and completely effectuated and carried 
out, said party of the second part shall annually report their doings herein 
to the district court of Humboldt county. [Hère follows provision author- 
izlng said court to appoint trustées, when necessary, and that, until trustées 
do accept, J. N. Prouty shall act as trustée.]" 

This conveyance bears the written acceptance of the trustées of 
said church, as provided for in the deed of trust. 

The said First Congregational Church and Humboldt CoUege, 
named in this deed, had been incorporated under the laws of the 
State of lowa. (Formerly, the town of Humboldt was called Spring- 
vale.) Such proceedings were duly taken by the party of the second 
part with référence to the property named in the deed, and in ac- 
cordance therewith, as that the same was reduced to money, and 
amounted, in the hands of the trustées, (principal of fund,) to the 
sum of |4,800. This sum became the David White fund. It ap- 
pears from the évidence — and the briefs of counsel on either side 
state the fact with words of hearty commendation — that this fund 
has been guarded and attended to with prudent care, so that the 
same has been annually productive. As directed in the deed, the 
trustées hâve annually reported the condition of this fund, and 
thèse reports from the year 1888 to 1892 are in évidence. 

From the évidence and admissions in the pleadings herein, it ap- 



BARNARD V. ADAMS. 815 

pears that, since the year 1880, Humboldt Collège bas had no 
active existence as a collège. The school buildings and ground are 
owned by that incorporation, and for some years since 1880, a 
private school has been held in the school building. There has been 
no élection of ofQcers of the coUege incorporation, nor, indeed, any 
formai meeting of the board of trustées, since 1880. The président 
of such board testifles that he has, since 1880, signed some papers 
ofEicially, as such président. But, apparéntly, no corporate act has 
been performed on the part of the institution, in the Une of the 
purposes for which it was incorporated, since 1880, and the collège 
has not been receiving or educating pupUs since 1880. The évi- 
dence shovs's that the trustées hâve regarded and treated the fund 
as an entirety, and kept its accounts as such. The net income, 
bowever, has annually been divlded by the trustées into two equal 
parts, — the one part whereof has annually been paid to the church, 
while the other half has been retained by the trustées, andeach 
year thereafter the half of the net income for that year has been 
added thereto. This half, which, had Humboldt Collège been in 
active existence, would hâve been expended in educating persons 
for the gospel ministry, amounted, upon November 19, 1892, to 
$2,153.98, according to the report of that date. 

Complainants' biU allèges that Humboldt Collège is no longer in 
•existence; that by nonuser it has "voluntarily surrendered its 
charter, and its rights and franchises acquired thereunder, and that 
since 1880 said collège has had no existence whatever, and the same 
is whoUy extinct, and that there is no institution in existence, under 
the aforesaid name, désignation, and title, which has for its object 
and purpose the éducation of the young in literature and science." 
And complainants, who are the sole heirs of said David White, (said 
David White and his wife being both dead,) claim that said trust, 
as to said Humboldt Collège, has failed, and that they are therefore 
entitled to said fund, i. e. that part which was conveyed in trust for 
Humboldt Collège, — an amount equal to one-half of the principal 
fund, and ail the said net income therefrom, which is now in the 
hands of said trustées, by their report shown, — and they pray decree 
accordingly. But they présent an alternative prayer, to wit, that 
in case the court shall détermine said complainants are not entitled 
to said fond as prayed, then this court shall "designate and appoint 
a beneficiary or beneflciaries, so that the said trust fund shall be- 
come active," etc. The trustées of said church file a cross bill, where- 
in, among other matters, they allège said Humboldt Collège has 
ceased to exist, so far as relates to the purpose to whose attainment 
said trust was created, — ^the facts constituting such nonexistence 
being alleged, substantially, as iu complainants' bill ; that no other 
collège or institution has succeeded to said trust; that "it was the 
intention, purpose, meaning, and design of said White and wife, at 
the time of executing the said deed of trust, that, on faUure and 
neglect of said Humboldt Collège to keep up its organization, the 
trustées and their successors in oiïice, of the said Oongregational 
Church, should designate the institution at which the beneflciaries 
o^ the one-half of said fund should be educated." And having 
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averred tàeir willingness, at ail times, to carry out said trust, and 
theii inability to se carry out the same, as to said half of income 
of said fund, (other than the half devoted to the church.) because of 
the alleged nonexistence or noncontinuance of said collège, they ask 
the aid of this court, and averring that "under the order and direc- 
tion of this court, and to carry out the intent and purpose evidenced 
by said trust deed, your orators, and their successors in office, ought 
to be permitted either to pay over annually to the said church the 
proceeds and accumulated interest on the one-half of said trust fund, 
which was designated in said trust deed for the beneflt of Humboldt 
Collège, or else they ought to be permitted to sélect poor, worthy 
young men, desiring to enter the gospel ministry, without regard 
to Christian denominatioii, as the beneficiaries of said fund, and to 
designate the collège where such young men should be educated," 
etc., and having sdected lowa Collège, at Grrinnell, lowa, as such 
collège, they pray accordingly. 

The respondent Humboldt Collège has flled its answer by J. N. 
Prouty, who states he is secretary thereof, among other averments, 
admitting that since 1881 "it has not maintained a school for the 
éducation of yoimg men and women in literature and science," but 
denying that its charter rights and franchises hâve been forfeited 
■ by nonuser or nonholding of such school; denying that since 1880 
the collège has had no existence, but avers the fact to be that it ia 
still in existence; and thereupon said answer proceeds to name the 
président amd secretary and trustées. The collège also avers that 
it has been prevented and kept from maintaining and keeping 
such school by the want and absence of money and funds for that 
purpose, but states that it still holds its "charter and rights and 
franchises, and stUl owns and possesses valiiable school property, 
to wit, library, charts, maps, and school apparatus, and it ha» 
never received any portion of the income arising from the aforesaid 
trust fund for the reason that no person has ever applied to be the 
beneficiary of the aforesaid fund, and no persons hâve ever been des- 
ignated by the aforesaid trustées, or any other persons, as the bene- 
ficiaries of the aforesaid fund, and that this défendant, and the 
executive committee of its board of trustées, hâve not designated 
the beneficiaries for the reason that said fund was not converted 
into money, and made available therefor, until since the year 1881, 
and prior to 1881 there was no income received from said fund 
by said trustées." And the collège, while, in its pleading, flrst 
praying decree declaring it to be entitled to fuU and complète posses- 
sion of that part of the trust fund which was by said trust deed 
intended to be used towards éducation in said collège, présents, as 
an alternative prayer, that if the court flnd that, by reason of fail- 
ure to apply said fund, in accordance with said trust deed, to said 
collège, the purpose of said trust fund has not been carried out, and 
has failed, "that this court inquire whether it was not the purj)ose 
and intention of said White and wife that the income arising from 
said fund should be applied to some other purpose, similar thereto, 
and connected with the éducation of young men and women at the 
school of this défendant," and asks decree accordingly. 



EAENARD V. ADAMS. 317 

I shall not attempt to state the évidence on which I détermine 
the few contested facts involved herein, nor shall I attempt élab- 
oration of the conclusions to which I hare arrived, nor make any 
large or extended citations from, or référence to, the authorities 
which, I Tmderstand, govern the décision reached. The pleadings 
are exceedingly voluminous. I hâve ahove given an abstract of 
so much as seemed necessary to présent the points with référence 
to which the décision herein is feached. The pleadings agrée that 
when this trust deed became effective, — "by aceeptance of trust and 
possession of trust property by the trustées, — Humboldt Collège was 
in active opération. Had this trust property, at that time, been 
yielding a net income, the collège would hâve been entitled to hâve 
then received, each year, its moiety of the net income. As this 
trust falls within the generally accepted définition of a "légal 
charity" the trust then vested. So far as that half of the income 
is concemed, which, by the trust, is for the use of, and is to be an- 
nually paid to, the church named in the trust deed, ail parties here- 
to recognize, in the pleadings, the trust as effective, and such half 
has annually been paid to said church. The controversy herein 
relates solely to the remaining half of the income and proportionate 
interest in the trust fund, which, under the terms of the trust deed, 
was to be paid to Humboldt Collège. 

Upon the whole case, I conclude that the intention and purpose of 
the donor, in creating this trust, as evidenced by the trust deed, 
was, using the phraseology of that instrument, "prLmarily, of afford- 
ing educational facilities to poor, worthy young men, who désire to 
go into the gospel ministry, without regard to Christian dénomina- 
tion." True, the instrument uses the phrase, "affording of said 
collège educational facilities," etc. But, taking the entire scope of 
the instrument, I am satisfied that the application of said fund to 
éducation in said collège was of secondary importance, in the mind 
of the donor, and that it was not his purpose or intention that, in 
case of the nonexistence of said collège, said fund slionld cease to 
be operative in what I find to be its primary object. Ail the parties 
to this action hâve joined in the request that the court shall enter 
such decree heretu as shaU détermine the disposition of such fund. 
A concise statement of my view of the gênerai principles governlng 
this case is given in City of Philadelphia v. Girard's Heirs, 45 Pa, 
St. 9: 

"The rule of equity seems clear, that, when a definite charity Is created, 
the failure of the partioular mode in which it Is to be efCectuated does not 
destroy the charity, for equity will substitute another mode, so that the sub- 
staatial intention shall not dépend on the sufficiency of the formai Inten- 
tion. It is accordingly well settled, by décisions of the highest authority, that 
when a gift is made to trustées for a charitable purpose, the gênerai nature 
ol which is pointed out, and which Is lawful and valid at the time of the 
death of the testator, and no intention is expressed to limit to a particular 
institution or mode of application, and afterwards, either, by a change of 
circumstances, the scheme of tlie testator becomes impractieable, or, by 
change of law, becomes illégal, the fund, having once vested In the charity, 
does not go tp the heirs at law, as a resulting trust, but is to be applied by 
the court of chancery, in the exercise of its jurlsdlction in equlty, as near the 
testator's particular direction as possible, to carry out his gênerai charitable 
intent" 
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"It is now a, settled nile In equlty that a libéral construction Is to be glven 
to charitable donations, wlth a view to promote and accomplisli the gênerai 
charitable Intent of the donor, and that thls intent ought to be observed; 
and, when this cannot be literally and strlctly done, thls court WlU cause it to 
be fuWlled as nearly In conformlty wlth the Intent of the donor as practlca- 
ble. When the property thus glven Is glyen to trustées capable of talilng, 
but the property cannot be applied preclsely In the mode directed, the court 
of chancery interfères, and régulâtes the disposition of such property, under 
îts gênerai jurlsdiction of the subject of trusts. What is the nearest method 
of carrylng Into effect the gênerai Intention of the donor must, of course, dé- 
pend upon the subject-matter, the expressed intent, and the other circum- 
stances of each particular case, upon ail which the court is to exercise its 
discrétion. American Academy v. Harvard Collège, 12 Gray, 582." 

I conclnde: 

1. The prayer of complainants for decree awarding to them said 
I)ortion of the trust fund, which, hy the tenns of the trust deed, is 
to be paid to Humholdt Collège, must be denied. 

2. The prayer of respondent trustées of said Congregational 
Church, for decree awarding to them, for use and beneflt of said 
church, said Htïmboldt Collège portion of said fund, must be denied. 

3. The donor intended this trust fund should be active. The 
failure of Humboldt Collège to maintain an institution of learning, 
wherein the primary purpose of said trust fund could be carried out, 
prevents said fund from being operative through said collège. As 
the corporate tenu of said collège, as âxed by its articles of incorpo- 
ration, seems not to hâve expired, I am unable to say that said trust 
fund may not yet become operative through said collège. The 
corporate character of said institution still exists. Its board 
of corporate managers may be called together, and, in the property 
now owned by said collège, it is possible said board may yet renew 
and maintain such an institution of learning as the donor con- 
templated when he created said trust fund. I may not, there- 
fore, déclare that said fund shall be permanently turnèd away from 
said collège. But the trustées of said church, whom the donor 
selected as the custodians of such fund, hâve requested the fund 
may be decreed and made active by empowering them to act to- 
wards the lowa Collège, at Grinnell, lowa, as in said trust deed 
they are empowered to act towaxd Humboldt Collège. I flnd it 
just and équitable that such prayer should be granted, subject, how- 
ever, to this proviso: That if, at any time, said Humboldt Collège 
résume an active existence, and, within the meaning of said trust 
deed, shall become capable of carrying out the provision of said trust, 
that application may then be made to this court for decree author- 
izing and directing said trustées to expend said trust fund towarda 
and for said Humboldt Collège; and, so far as may be necessary 
for that purpose, this court will retain jurisdiction of this cause. 
In the mean time, said trustées will expend said trust fund to- 
wards said lowa Collège in same manner as though that collège 
had been named in said trust deed in lieu of said Humboldt Collège. 

I may hère note that in sonie of the reports^ as made to the dis- 
trict court of Humboldt county, and in évidence herein, I observe 
that the money set apart for Humboldt Collège has been charged 
with expenditures which are, apparently, not chargeable against 
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that portion of that fund. This errop should net he, hereafter, re- 
peated. The trust deed seeks to hold the trustées responsible 
for any diversion of tlie fund. This portion of the fund must not 
be chargeable with any expenses which are properly chargeable 
against the half provided for said church, and it should not be 
chargea with more than its proportionate share of those expenses 
which are chargeable against the entire fund. 

4 I flnd against the prayer of Humboldt Collège for decree di- 
recting payment to J. N. Prouty for labor and services, and for 
money expended in matters of tax sales, etc. The évidence shows 
that such services and payments were intended by him to be a 
gift to said collège. His act and intent in the matter are highly 
commendable, but I ând no basis for making such payments a 
charge against the trust fund. 

5. Complainants, as heirs of said donors, were justified in bring- 
ing this action, and thus making this trust fund operative. The 
évidence does not satisfy me that the trustées of this fund hâve dis- 
charged their whole duty with référence to the trust committed 
to them. The fund has apparently been well invested, and made 
remunerative. But the trustées, in the more than 10 years since Hum- 
boldt CoUege ceased its active existence, should hâve appliéd for 
directions as to the use to be made of this fund. Nevertheless, I 
do not find this a case requiring or justifying the imposing on them 
of the costs herein. They hâve not improperly resisted herein, and 
they hâve, since action brought, apparently been sincerely desirous 
of obtaining and obeying the decree to be rendered herein. I find, 
therefore, that the reasonable expenses of this action should be 
paid out of this fund, which their reports show has been retained 
in the trustées' hands, and which I find, to wit, the income, was, on 
November 19, 1892, $2,153.98; that is that a reasonable solicitor's 
fee to solicitors for complainants as also to solicitors for respond- 
ent trustées of said church, and the costs and fées properly taxable 
in this case, should be paid out of said trust fund. 

Let decree be drawn in accordance with thèse findings. If the 
solicitors' fées above named can be mutually agreed upon, the 
amounts so agreed may be submitted with the draught of decree 
for considération of this court; and, in connection therewith, the 
clerk of this court will submit statement of ail other costs and fées 
taxable herein, so that the court may be f ully advised with référence 
to the amounts which will, under thèse findings, be chargeable 
against said trust fund as expenses of this action. 



POTTSVILLE IRON & STEEL CO. v. ASCHERSON et aL 

(Circuit Court of Appeals, Third Circuit November 3, 1893.) 

No. 18. 

Sale Based on Océan Freigbt Rate— Construction dp Contbact — Dispatch 
Money. 

In a sale of ores to be imported by the seUer, a stipulation that the 
prlce Is based on a speclfled océan freight, buyers to receive or pay the 
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différence between that and the rate named In the "blll 6f ladlng," does 
QQt entltle the buyers to receive dispatch money eamed ùnder charter 
parties, although each blll of ladlng, after specifying the freight rate, con- 
tains the words "ail other conditions as per charter party." Barnshaw v. 
McHose, 56 Fed. Eep. 606, distinguished. 

In Error to the Clrctiit Court of the "United States for the East- 
em District of Pennsylvania, 

At Law. Action by the Pottsville Iron & Steel Company against 
Edward Ascherson and others for recovery of money. A verdict 
was directed for défendants, and from the judgment entered thereon 
plaintiff brings error. Afflrmed. 

A. H. Wintersteen and Wayne MacVeagh, for plaintiff in error. 
Samuel Dickson and John G. Johnson, for défendants in error. 

Before ACHESON, Circuit Judge, and BUTLER, District Judge. 

ACHESON, Circuit Judge. This action was brought to recover 
the sum of |5,881.41, alleged to hâve been wrongfully retained 
by the défendants from the plaintiff in settlements for foreign iron 
ore bought by the plaintiff from the défendants, deliverable at 
Philadelphia. By the terms of the written contract between the 
parties, dated December 3, 1885, the défendants agreed to sell to 
the plaintiff about 9,000 tons of ore, at a stipulated pricè; but 
this was qualifled by the foUowing distinct clause: 

"Priée based on freight of nlne shillings par ton, buyers recelving or pay- 
ing différences between that and the rate speclfled in blll of ladlng." 

The sum sued for is the amount of dispatch money allowed by 
the terms of the several charter parties for quick dispatch in 
loading and unloading the carrying vessels, which the défendants 
had taken and retained in good faith. The circuit court excluded 
the évidence offered by the plaintiff to show the amount of dis- 
patch money so received by the défendants, and directed a ver- 
dict in their favor. The judge below was of the opinion that this 
case is distinguishable from that of Earnshaw v. McHose, 56 Ped. 
Eep. 606, in which this court held that the buyer was entitled to 
hâve the dispatch money accounted for. There the clause of 
the contract of sale upon which the question arose was in thèse 
words: 

"The above priées are based on an océan freight rate of twelve shillings 
per ton; aU freight over twelve shillings to be added to the involce as part of 
the price of the ore, and ail freight under twelve shillings to be deducted 
froto the involce." 

The différence in the language of the two quoted clauses justifies, 
we think, the distinction which the circuit court made. The court 
read the clause hère in question according to its natural meaning. 
Certainly, on their face, the words "the rate specifled in bUl of 
lading," in the connection in which they stand, import that the 
rate of freight mentioned in the bill of lading shall be controUing. 
That was tiie agreed basis of settlement. It must be presumed 
that the parties deliberately chose thèse words as the expression 
of their intention, and we are not at liberty to disregard or modify 
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them. No bad faith, it will be noticed, is imputed to the défend- 
ants. It is not pretended that the rates of freight specified in 
the bills of lading were unfair. 

It is, indeed, (ramestly çontended on behalf of the plaintiff in 
error that, because each bill of lading refers to a charter party, 
the two instruments are thereby so connected that for the pur- 
poses of this case ail distinction between them is obliterated. Quot- 
ing from one of the bills of lading, as a sample of ail, we find this 
language, (referring to the consignées, the défendants:) 

"He or they paying freight for the sald goods ten shillings and six pence 
per ton of 1,015 kilos delivered, and ail other conditions as per charter party, 
dated London, 31 December, 1885." 

The argument based on this phraseology is not convincing. We 
do not see that the words "the rate specified in bill of lading" 
must mean the rate of freight indicated by both the bill of lad- 
ing and the charter party, taken together. The two papers, while 
closely related, are yet distinct instruments. This the parties 
hère hâve plainly recognized. 

It is to be observed that we are dealing with a question of the 
construction of a clause of the contract of sale. What did the 
parties mean by the language they hare seen fit to employ? They 
hâve particularized the biU of lading, and expressly made the 
freight rate specified therein one of the terms of their contract It 
is tq be assumed that they had a purpose in so doing. If they had 
inteiaded to contract with référence to the rate specified in the 
biU of lading as it might ultimately be afCected by the allowance 
of dispatch money under the provisions of the charter party, pre- 
sumably they would hâve used language différent from that which 
they adopted. 

The judgment of the court below is aifintned. 



PRESS CO., Limited, v. OITY BANK OP HARTFORD. 

(Circuit Coiu:t of Appeals, Third Circuit. Norember 3, 1893.) 

No. 17. 

1. Nbgotiable Instbumbnts — Bona Fide Purchasers — Forbign Corpora- 
tions. 

It is no défense against negotiable paper in the hands of an innocent 
purchaser that the payée was a foreign corporation, which had failed 
to comply with the statutory conditions for doing business in the state, 
and that the paper grew out of business transacteia there by it. 56 Fed. 
Rep. 260, afflrmed. 

t. Same— Pleadinq and Pbactice. 

Under the System of pleading established by the Pennsylvania statut» 
of 1887, plaintifC's averment that he obtainod negotiable paper sued on, 
before maturity, for value, is sufflclent, when not denied, to establish 
bona fides; and, on a rule for judgment for want of a sufflclent affidavit 
of défense, he is not required to further show that he was unaware oî 
the particular illegality set up. 
v.58p.no.2— 21 
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3. BAM*— BONA FiDKS— Pebsumptions. 

The fàèt oï obtainlng negotlable paper before maturity, for value, ralses 
a prèsumption that the holder la ignorant ol any lUegallty affecting it, 
and rèUeves hlm of the necessity of averring such Ignorance. 

In Error to the Circuit Court of the TJnited States for the East- 
ern District of Pennsylvania. 

At Law. Action by the City Bank of Hartford against the 
Press Company, Limit«d, upon three promissory notes. Judgment 
was entered below in favor of plaintifl, for want of a sufficient affl- 
davit of défense. 56 Fed. Kep. 260. Défendant brings error. Af- 
flrmed. 

James H. Shakespeare, for plaintifl in error. 
Greorge Tucker Bispham, (Paul Wilcox, on the brief,) for défend- 
ant in error. 

Before AOHESON, Circuit Judge, and BUTLER, District Judge. 

BUTLER, District Judge. The action is on promissory notes 
drawn by the plaintiff to the Thome Type-Setting Company, or 
order, and indorsed to the défendant. The claim flled avers that 
the indorsements were made before maturity and for value. The affi- 
davit of défense dénies proper exécution of the notes; and says 
the payée is a foreign corporation, without authority to transact 
business in this state, because of failure to comply with the statute 
of 1874; that the notes grew out of business transacted hère, and 
are therefore invalid. The afftdavit was held to be insufficîent; 
and judgment was entered accordingly. The défendant (below) 
appealed, and assigns the entry of judgment as error. 

The objection to the exécution of the notes is abandoned. The 
points urged are, first, that the notes are invalid; and second, that 
the pleadings do not warrant the judgment. 

Neither objection can be sustained. Granting that the notes 
could not be enforced by the payée, they can be by an innocent 
indorsee. This seems to be settled. Daniel, Neg. Inst. § 197; 
Shars. & B. BiUs, etc., 110; Wyatt v. Bulnier, 2 Esp. 538; Williams 
V. Cheney, 3 Gray, 220; Carpenter v. Longan, 16 Wall. 271. Why 
should not the ordinary rules which govem the transfer of nego- 
tiable paper, apply? Why should the plaintiff, who has expressly 
promised to pay the indorsee, escape on the défense set up? If 
the notes were wrongfully given, in violation of the statute, the 
wrong was his. Why therefore should he be allowed to cast the 
conséquences upon another? If the payee's right to transact busi- 
ness in this state was questionable he should hâve investigated it. 
He could as readily bave discovered the lack of authority before 
drawing the notes as after. The indorsee knew nothing of such 
question. He did not know even that the notes grew out of a 
transaction hère. It is urged that public policy forbids a recov- 
ery; that to hold otherwise will nuUify the statute. We do not 
think so. If the législature intended the conséquences claimed, 
we would exi)ect it to say so. It has not; and we think justly, for 
otherwise the drawer of such paper might cast the conséquences 



JERSEY CITY GASLTGHT CO. V. UNITED GAS IMP. CO. 323 

of his mîsconduct or carelessness on others, who rely on Ws prom- 
ises without means of protecting themselves. The public inter- 
ests require that persons dealing with foreign corporations shall 
inform themselves of the authoriiy to transact business hère, 
in advance, instead of aiding violations of the statute, and then 
repudiating their promises to the injury of innocent persons. Pub- 
lic policy requires that the circulation of negotiable paper shall 
be free from unnecessary trammels. 

We think the objection based on the pleadings is equally un- 
tenable. The holder of negotiable paper is presumed to hâve re- 
ceived it for value, before maturity. Where the coanmon-law 
method of pleading prevails this presumption stands until it is 
assaUed by plea or notice, foUowed by proof. Under what was 
known in this state, prior to 1887, as the "AASdavit of Défense 
Law," it was held that the defendant's avemnent of fraud in ob- 
taining the note, or other similar défense, was of itself a suiScient 
attack upon the holder's bona Mes to deprive him of a right to 
judgment before trial; Hutchinson v. Boggs, 28 Pa. St. 296; HofE- 
man v. Foster, 43 Pa. St. 137. Under the new System, introduced 
in 1887, whereby the plaintiff is required to file a statement of 
claim, specifying the facts on which he relies to recover, and the 
défendant required to answer, it is held that aU facts so specifled 
and not denied in the answer, are to be treated as admitted; Ash- 
man v, Weigley, 148 Pa. St. 61, (23 Atl. Eep. 897.) In Shoe Co. v. 
Eichenlaub, 127 Pa. St 164, (17 Atl. Eep. 889,) this conclusion was 
foreshadowed, though the case did not call for its announcement. 
The latter case is especially interesting, as the suit was on nego- 
tiable paper and the question was similar to ours. Hère the plain- 
tiff avers that he obtained the note before maturity, for value; 
and the défendant does not deny it. This is therefore a conceded 
fact. It is urged however that more is necessary to establish the 
plaintiff's bona fldes — that he should further show that he was 
unaware of the défense now set up. There are two answers to 
this; first, that it would be unreasonable to hold the plaintiff 
to proof of such a fact; it is always difflcult to prove a négative, 
and parties are not generally required to do it; and second, that 
the fact of obtaining the note in due course, as by paying value 
before maturity, raises a presumption that he was unaware of the 
défense. Carpenter v. Longan, 16 Wall. 273. Especially strong 
is this presumption where the défendant, as hère, concèdes the in- 
dorsement was in due course, and makes no suggestion of bad faith. 

The judgment is afSirmed. 



JEESBY CITY GASLIGHT CO. r. UNITED GAS IMP. CO. 
(Circuit Court of Appeals, Third Circuit November 3, 1893.) 

No. 1. 

COPPORATIONS— LEASHS— CONSTEtJCTION. 

A corporation which leases ail the property and franchises of another 
corporation, agreelng to pay aU taxes assessed upon "the real and per- 
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sonal property, franchises, capital stock, or gross recelpts" thereof, is 
not boTind to pay a tas levied on "dlvldends," under a statute existing 
at the date of the lease. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

At Law. Action by the Jersey City Gaslight Company against 
the United Gras Improvement Company to recoyer a sum paid by 
plaintiff as taxes, and which it allèges défendant was obligea to 
pay under the terms of a lease made by plaintifl to défendant. 
There was judgment for défendant below, (46 Fed. Kep. 264,) and 
plaintiff brings error. Afflrmed. 

Hamilton Wallis, (William D. Edwards, on the brief,) for plain- 
tiff in error. 
J. D. Beale and Wm. E. Potter, for défendant in error. 

Before SHIRAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judges. 

DALLAS, Circuit Judge. This action was tried without a jury, 
and, as was said by the leamed judge who tried it, "practically, 
there was no dispute as to the facts, the real question at issue being 
the true construction of a covenant in the lease." The covenant re- 
ferred to is as foUows: 

"The party of the second part [the défendant In error] shall pay to the 
party of the flrst part, [the plalntlfE in error,] annually, during the continu- 
ance of the agreement aforesald, the sum of seventy-seven thousand dollars 
per annum, and the party of the second part shall also pay ail assessments 
and taxes which may be lawfully assessed or levied upon the real and Per- 
sonal property, franchises, capital stock, or gross receipts of the party of the 
flrst part during the continuance of this agreement, and shall pay the rent 
of the office now occupied by the party of the flrst part during its présent 
lease thereof." 

When the indenture in which this covenant is contained was 
made, there existed a statute of ISTew Jersey, in which state the 
plaintifE below (a gas company) was doing business, which provided 
that "every gas company *' * * doing business in this state 
* * * shall pay an annual tax, by way of a license, for its cor- 
porate franchise, as hereinafter mentioned." If this tax is in- 
cluded among those which the défendant below had agreed to pay, 
then, but not otherwise, the judgment in its favor was erroneous. 
It contends that this tax is not within the scope of its undertaking 
— First, because, if upon franchises, it has not been, and could not 
be, "lawfully assessed," in view of the mandate of the constitution 
of New Jersey that "property shall be assessed for taxes under 
gênerai laws, and by uniform rules, according to its true value;" and 
second, because the true intent and meaning of its covenant is not 
such as to require the payment by it of this particular tax, even 
if lawful. This court will not, without necessity, pass upon an 
averment that a statute and the constitution of a state are in con- 
flict; and therefore as we hâve, upon the last-stated contention of 
the défendant in error, arrived at a conclusion which is determinate 
of this case, we refrain from discussion of the other. 
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To ascertain the true constitiction of the covenant in question 
with regard to the point at Issue, it is only necessary to read it in 
connection with other parts of the instrument which embodies it, 
and with référence to the circumstances under which it was made, 
and to the position of the parties at the time it was entered into. 
The plaintiff, by this lease, demised to the défendant, for the term 
of 20 years, the works and property of the former in Jersey City 
at an annual money rental therein reserved, and the défendant 
agreed to pay certain enumerated taxes, among which taxes upon 
dividends were not specifled, The lease is dated December 17, 1884, 
and the act of the législature of New Jersey to which référence has 
been made was approved upon April 18, 1884. The flrst section of 
the latter, which has already been quoted, required every company 
of any of the several kinds therein mentioned, including gas com- 
panies, to pay a tax by way of license for its corporate franchise, as 
thereinafter mentioned; and in section 4 it provided "that each gas 
company * • • ghall pay to the state a tax at the rate of 'one- 
half ofonepercentum upon the grossamountof its receipts • * * 
and five per centum upon the dividends in excess of four percentum." 
If the question presented were simply as to the correct interpréta- 
tion of this statute, distinct and apart from the covenant under 
considération, it would be requisite to décide whether the législative 
intent was to lay a tax upon franchises, or upon gross receipts and 
surplus dividends, and, if upon franchises, then to détermine 
whether or not the act contravenes the constitution of New Jersey. 
But the précise question in this case is a very différent one. We 
hâve to deal with the covenant of the défendant, and its construc- 
tion, not that of the statute, is the matter with which we are 
primarily and chiefly concemed. The meaning of the contract is 
the essential subject of inquiry, and that of the statute is of but 
subordinate conséquence. Presumably, and, no doubt, in fact, the 
act of April, 1884, was in the minds of the parties when the lease 
of December, 1884, was made. It imposed upon the lessor a tax 
"for its corporate franchise," but required it to pay, at rates 
designated, upon gross receipts, and also "upon dividends of the 
said company in excess of flve per centum;" and, with thèse pro- 
lasions of the law before them, thèse parties stated their agree- 
ment to be that the lessee should pay ail taxes "upon * « * 
gross receipts," — that is to say, which the lessor would otherwise 
be required to pay upon such receipts, — and without any mention 
whatever of taxes which it might be required to pay upon dividends. 
This marked omission cannot be assumed to hâve been accidentai, 
nor be taken to hâve no signiflcance. Therefore, and without re- 
gard to the several questions relating to the construction and con- 
stitutionality of the statute, which hâve been very ablj-^ argued, we 
are of opinion that the défendant did not agrée to pay the tax in- 
volved in this action, because that tax, whatever may be its sub- 
ject, is payable upon dividends. 

By the lease the real and personal property of the lessor was 
transferred to the lessee, and the franchises, capital stock, and gross 
receipts of the former were subjected to the dominion of the latter; 
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but the right of the lessor to déclare dirldends from the rental ît 
was to receive, and from any otlier resources it might hâve, re- 
maine4 wkoUy unimpaired and unaffected. Hence it would seem 
to be a reasonable and natural stipulation that, as between them- 
selves, the lessee corporation sbould pay ail taxes whicb the state 
had made, or might mate, payable upon the flrst-mentioned sub- 
jects, but that the lessor should itself discharge any taxes, no 
matter upon what laid, -which it had been, or might be, required to 
pay upon its own dividends; and that this was actually designed 
by the parties we thtnk clearly appears. If it had been con- 
templated that the lessee should pay ail taxes whatever, any de- 
taUed spécification of them would hâve been worse than useless; 
and if it had been intended to especially impose upon the lessee the 
obligation to pay taxes payable upon dividends, it is searcely con- 
ceivable that such intent would not hâve been manifested by the 
express inclusion of them in the discriminative enumeration which 
was, in fact, inserted in the covenant. 

The judgment of the circuit court for the district of New Jersey 
is afiarmed. 



NEBRASKA & K. FARM LOAN CO. V. BELU 

(Circuit Court of Appeals, Eigiith Circuit October 2, 1893.) 

No. 260. 

Corporations — Contracts— Ratifioatioh bt Dirbctors. 

A board of directors of a corporation authorlzed by its by-laws to 
borrow money and exécute securities therefor may ratify tlie unauthor- 
Ized exécution of a promissory note by ttie secretary of tlie corporation 
for money borrowed, and tlius bind tlie corporation. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

At Law. Action by Ortha C. Bell, receiver of the First National 
Bank of Red Cloud, Neb., against the Nebraska & Kansas Farm 
Loan Company, on a promissory note. Verdict and judgment for 
plaintiff. Défendant brings error. AflBrmed. 

C. Q-. Greene, (Irving F. Baxter and G. R. Chaney, on the brief,) 
for plaintiff in error. 

James McNény, H. H. Baldridge, and B. S. Baker, for défendant in 
error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EH, District Judge. 

CALDWELL, Circuit Judge. This action was brought in the 
United States circuit court for the district of Nebraska by Ortha C. 
Bell, as receiver of the First National Bank of Eed Cloud, Neb., 
against the Nebraska & Kansas Farm Loan Company, hereafter 
caUed the "company," to recover the contents of a promissory note, 
of which the foUowing is a copy: 
"$5,545.00. Red Cloud, Nebraslia, May 4, 1891. 

"Sixty days after date we promise to pay to the order of the First Na- 
tional Bank of Red Cloud, flfty-flve hundred forty-flve and 00-100 dollars. 
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at the First National Bank of Red Cloud, witli Interest at ten per cent, per 
anniun from maturlty until pald. 
"Value recel ved. Nebr. & Kas. Farm Loan Co. 

"J. A. Tulleys, Secy." 

The complaint also contains a count for money had and received. 
The answer alleged that Tulleys, as secretary of the company, had 
no authority to make the note, and averred that the company never 
received any considération for the same. There was a trial before 
a jury, and a verdict and judgment for the plaintiff, and the de- 
fendant sued ont this writ of error. 

The company was incorporated under the laws of INebraska on 
the 28th day of February, 1885. The charter declared the busi- 
ness of the corporation to "be the buying and selling of county, 
precinct, and school bonds, municipal securities of ail kinds, the 
effecting of loans upon real estate, and guarantying the same; and 
buying, selling, and dealing generally in aU kinds of public and 
private securities." The charter provides that "the affairs" of the 
company shall be conducted by a board of nine directors, who are 
to elect the ofBcers of the company, namely, a président, vice 
président, secretary, and treasurer, and prescribe their duties. The 
by-Iaws, among other things, provide that the board of directors 
"shall hâve entire control of ail loans and purchases of securities, 
of ail money and property, of ail sales, trades, negotiations con- 
nected with the business of the corporation;" and that "they shall 
hâve power to borrow money and exécute any manner of security 
for the payment of the same." Eobert V. Shirey was treasurer and 
J. A. Tulleys secretary of the coonpany. Although the company was 
a Nebraska corporation, and its charter provided that its principal 
place of business should be at Eed Cloud, Webster county, Neb., 
and its secretary and treasurer resided there, the majority of its 
shareholders and directors resided in the state of New York, and 
the board of directors commonly held their meetings at the city 
of Albany, in that state. It was essential to the exercise of its 
charter powers that the company should hâve an oflQcer or agent 
authorized to manage and conduct its affairs at the place designated 
in the charter as its principal place of business. Accordingly, the 
business of the company was in a large measure committed to and 
managed and conducted by its treasurer, who made monthly written 
reports of his opérations to the board in New York. Mr. Shirey, the 
treasurer, testifies: 

"I was, by vlrtue of my officiai position, manager of the loan company, 
and had control of its business. A majority of the shareholders and di- 
rectors réside in the state of New York, and they committed the transactioïi 
of their business and the protection of their interests to me. • • » Dm-- 
ing the intervais between meetings of said board, I, as treasurer of the 
company, conducted its business." 

The note in suit had its origin as follows: The company owned 
several tracts of land, upon which there were prior mortgages. The 
lands were unproductive, and the interest accruing on the mortgages 
and the taxes on the lands made it désirable, in the opinion of the 
treasurer, for the company to get rid of them. Accordingly he sent 
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an agent to Cincinnati, OMo, who traded tkese lands to some party 
in that city for a stock of goods. In the trade the goods were Talued 
at $29,025, and the lands at $19,425. The différence between the 
value of the goods and the lands, namely, $9,600, was paid in cash 
in the following manner: At the time of the trade there was to 
the crédit of the company in the First National Bank of Red Cloud 
$2,100, and the treasurer borrowed for the company from the bank 
$7,500 and the $2,100 to the crédit of the company and the $7,500 
borrowed went to pay the balance due in the trade for the goods. 
For the $7,500 borrowed from the bank the secretary of the com- 
pany, by the direction of the treasurer, executed at the time — May, 
1890 — ^the company's note. This note waa renewed from time to 
time, and payments made thereon at différent times, the money to 
make the payments being derived from a sale of a part of the goods. 
The note in suit is the last renewal, and M'as given for the balance 
due on the $7,500 note after deducting payments and adding some 
overdrafts of the company. 

The only questions in the case to be determined are, had the 
secretary authority to exécute a note for borrowed money binding 
apon the company, and, if not, had the directors of the company 
power to ratify his act, and, if so, did they ratify it? Under the 
charter and by-laws of the company it is very clear that the secretary 
had no authority to bind the company by executing a promissory 
note in its name, without the previous sanction or authority of the 
directors. It is equally clear that when he did exécute a note in 
the name of the company for borrowed money, it was compétent 
for the board of directors to ratify and adopt his act, and that when 
they did so the note bound the company as fuUy as if its exécution 
had been authorized in advance. It is a maxim that whatever may 
be authorized in advance may be ratified afterwards. Mor. Priv. 
Corp. §§ 228--231, 623-625; Allis v. Jones, 45 Fed. Rep. 148. As we 
hâve seen, the by-laws provide that the board of directors "shall 
hâve power to borrow money and exécute any manner of security 
for the payment of the same." Undoubtedly, under this grant of 
power, the board could exécute, or cause to be executed, in the 
name of the company, a promissory note for the money it borrowed. 
It could authorize the secretary to exécute the note in the name 
of the company in advance, or, if he executed such a note without 
authority, it could ratify its exécution afterwards. It is only where 
there can be no authorization of a given act in advance that there 
can be no ratification afterwards. Whether the board did ratify 
the act of the secretary is a question of fact which it was the prov- 
ince of the jury to détermine. The instructions of the court sub- 
mitting that question to the jury are not subject to any just exception 
on the part of the défendant. We do not think they state the rule on 
the subject of ratification in cases like this as strongly and favor- 
ably for the plaintifiE as the law and the facts warranted. Indianap- 
oUs Eolling MiU Co. v. St. Louis, Ft. S. & W. Ey. Co., 120 U. S. 256, 
7 Sup. et. Rep. 542; Pittsburgh, G. & St. L. Ry. Co. v. Keokuk & 
H. Bridge Co., 131 U. S. 371, 9 Sup. Ct. Rep. 770. 

It is unnecessary to go into a detaUed history of the trade for the 
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goods. That was no concern of the bank, and it is quite immaterial 
whether the company made or lost money by the transaction. The 
bank loaned the money to the company, through its secretary and 
treasurer, to complète the trade, and the jury hâve found, under 
proper instructions, that, with a full knowledge of ail the facts, the 
directors ratifled and adopted the acts of its secretary and treasurer 
in the matter. 
The judgment of the circuit court is afflrmed. 



FULLER V. UNITED SïATÏIS. 
(District Court, N. D. Oeorpria. October 17, ISO"?.) 

1. Clbrks of Coubt—Febs— Reports and Okdbrs for Withess Fbbs. 

Ttie clerk is entltled to fées for making separate reports to the eonrt 
of the amount of witness fées due from the United States and obtaining 
separate orders for payment thereof, such services being rendered pur- 
suant to an order of court, and prior to the décision of the suprême court 
(U. S. V. King, 13 Sup. Ct. Rep. 439, 147 U. S. 676) condemning the 
practice In a case wher© no order of court existed. 

2. Same— Trial Record in Ceiminal Cases. 

The clerk Is entitled to feee for copying into the final record in crlminal 
cases aU papers which he is required to so record by an order of court 
8. Same — Enterino Juroes* Names. 

For entering names of jurors with post-office addresaes on slips for the 
Jury box, and recording the same in a book kept in hls office, the clerk 
is entitled to charge 15 cents per folio, under Rev. St § 828, par. 8. 
4. Samb— Oaths ra Bcirb Facias Cases. 

The clerk is not entitled to any fee for adminlstering oaths to an- 
swers of défendants in scire facias cases. 
B. Samb— CoMMiTMBiîTS. 

The clerk is entitled to fées for Issuing, entering, and fillng retuma of 
four separate commitments, when four separate bench warrants are 
issued for the four défendants, and each défendant is committed to jail 
by a différent deputy marshal on the same day. 

Suit for clerk's fées. Judgment for plaintiflf. 

0. 0. FuUer, in pro. per. 

J. S. James, U. S. Dist. Atty., for the United States. 

ÎŒWMAJS", District Judge. Olin C. Fuller, clerk of the circuit 
court for the northem district of Georgia, brings this suit against 
the govemment for certain disallowances made by the treasury de 
partment in his accounts as clerk. After plaintifE has dismissed 
certain parts of the bill of particulars set out in his original suit, 
the case now proceeds on the foUowing items: 

Item 1. (As amended.) Fées in connection with orders, etc., for 
the payment of witnesses. 

Treasury Statement No. 124,850 |60.45 

Item 2. Fées for recording in complète final record of criminal 
cases orders otherwise recorded on the minutes of the court. 

Treasury Statement No. 122,895 |13.65 

Item 8. Fées for drawing list of 700 names of jurors, with pont- 
offlce addr esses, in revising jury box. 

Treasury Statement No. 124,850 f 4.80 
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Item 4. Fées for entering 700 names of jurors, with post-office ad- 
drossps, in jury box. 

Treasury Department Statement No. 124,850 ?4.80 

Item 5i For administering oaths to answers of défendants in scire 
facias cases. 

Treasury Statement No. 124,850 $ .30 

Item 6. For issuing and entering return and âling commitments. 

Treasury Statement No. 126,161. |3.75 

Th.e plea filed by tlie United States attorney for the government 
is: First, a gênerai déniai; second, the plea of payments; tMrd, 
"that the défendant is not and cannot be held liable for the 
payment of saîd accounts, and the several items thereof, pending 
questions of law involved before the suprême court of the United 
States, and whioh questions of law hâve not yet been determined." 
The stipulation as to the facts agreed upon between the United 
States attorney and the claimaût is as foUows: 

"(1) It is agreed that the orders for payment of wituesses, for whlch 
clalm for payment is made, were drawn, entered upon the minutes of the 
court, flied, and one copy of each order certifled to the marshal; also that 
each witness was sworn as to the m'iieage and per diem. It is agreed that 
the above services were pérfôrmed in obédience to an order of the court 
passed May 27th, 1800, and section 855, Rev. St. 

"(2) It is agreed that final records were written in ail crimlnal oases, for 
which clalm for payment is made, as directed in the order of court directlng 
the recordlng of criminal cases, and prescribing what papers and pleadings 
shall be récorded, passed by the court on March 19th, 1888. 

"(3) It is agreed that the clalmant drew lists of the names of 700 persons, 
with thelr post-offlce addresses, for jurors, and the same were deposited in 
the jury box, as prescribed by section 800, par. C, and that said names were 
also entered Tipon jury book by claimant, as required by rule No. 56 of this 
court. 

"(4) It Is agreed that claimant admlnistered the oaths to the 3 answers of 
défendants in scire facias proceedings, for which clalm Is made. 

"(5) It is agreed that the claimant issued the 3 writs of commitment in the 
case of the United States vs. Geo. Sanges et al., on Dec. 19th, 1890. 

"S. A. DarneU, U. S. Atty. 
"O. C. FuUer, in propria persona. 

"In regard to the 5th stipulation referred to above it is further agreed 
by the district attorney, upon an examination of the papers, that there were 
four separate bench warrants issued for the four défendants, and each de- 
fendant was commltted to jail by différent deputy marshals, on the same 
day. 

"Oct 13th, 1893. Geo. L, Bell, Asst. Dist. Atty." 

It will be seen that the stipulation concèdes that the service 
was rendered by the clerk, so that, the facts being conceded, the 
only question is as to the légal liaMity of the government to its 
offlcers for the service performed. 

Item 1, This item is for fées claimed to hâve been earned by 
the clerk in drawing and entering upon the minutes of the court 
certain orders in référence to the payment of witnesses, and the 
flling and certifying the same to the marshal. It will be seen 
that the district attorney concèdes that this service was ren- 
dered in pursuance of an order in référence thereto, passed by the 
circuit judge on May 27, 1890, as foUows: 
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"The clerk and the marshal of this court deslring a rule as to orders for 
the payment of witnesses, and It appearing to the court that the practlce of 
this court of many years standing of requiring the clerk to make a report 
to the court In each case of the amount due the witnesses, each by name, 
for trayel and attendance, which, after being approved and slgned by the 
court, is entered on the minutes of the court, and a copy of each order cer- 
tlfied to the marshal, enabling Mm to pay at once, is a better and more ap- 
proprlate practice than to permit the certiflcate on which the marshal is to 
make payment to be withheld to the end of the term, and then made, in- 
cluding ail cases, it is ordered that said practice, heretofore prevaillng, be 
pursued until further order of the court. 

"In open court, this 27th day of May, 1890. 

"Don A. Pardee, Circuit Judge." 

Prior to the passage of this order there was no rule on the sub- 
ject, but the practice had been as indicated in the order. It is 
clear that it is the duty of the clerk to comply with this order 
passed by the circuit judge. In the case of U. S. v. Van Duzee, 140 
U. S. 173, 11 Sup. et Kep. 758, the court says: 

"When the clerk performs a service In obédience to an order of the court 
he is as much entitled to compensation as if he were able to put hls flnger 
upon a particular clause of a statute authorizing compensation for sucU 
services." 

In the case of U. S. t. King, 147 U. S. 676, 13 Sup. Qt. Rep. 439, 
the suprême court condemned the practice such as that for which 
this clalm is made, but in that case it appeared simply to hâve been 
the practice of the court, and there was no order of the court, so far 
as the report of the case shows, especially directing the method in 
which the accounts of witnesses and jurors should be prepared and 
certifled. In view of the décision in the Van Duzee Case, supra, 
it is not believed that the suprême court would hâve disallowed 
the items alluded to in the King Case, even if they had condemned 
the practice as improper. If the circuit judge had, by an order, di- 
rected the clerk to do the work in this particular manner, I do not 
see how the clerk could, under the circumstances, disregard the or- 
der. Immediately after the publication of the King Case, supra, 
this court, by an order, discontinued the old practice, and adopted 
a practice in harmony with that décision. I am of the opinion that 
the clerk is entitled to recover this item of 160.45. 

Item 2. This charge of $13.65 is for recording in complète final 
record in criminal cases orders otherwise recorded on the minutes 
of the court. The foUowing order as to what papers, pleadings, en- 
tries, etc., shaU be included in the complète final record of criminal 
cases was passed by the court on March 21, 1887, and concurred in 
by the circuit court judge on March 19, 1888, and is now in force: 

"In the Circuit and District Coorts of the United States for the Northern Dis- 
trict of Gfeorgla. 
"In re Complète Records In Criminal Cases. 

"The clerk desiring a rule as to what papers, pleadings, entries, etc., shall 
be included In the complète records in criminal cases, it Is ordered that here- 
after, in cases prosecuted by indictments by the grand juiy, the record i^all 
consist of the bill of indictment; the order for copias, if any; the capias and 
retum; the bond; the order for forfaiture, if any; and the order setting for- 
feltïire aside, If any; the plea, verdict, sentence, the commitment and retum, 
or order of discharge on verdict of not guilty, or, if nol prossed, the order ol 
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noUe prosequi ; the motion for a ne w trial, If any , and order thereori ; In case of 
felony, the testlmony taken down by the direction of the court, where there is 
a conviction. In cases where the prosecutions are by crimlnal information, 
the same as above, (the information instead of the Indictment;) also the affi- 
davit and warrant, return of marshal, and action of commissloner thereon, 
which are essential to the record. 
"In open court, March 21st, 1887. W. T. Newman, U. S. Judge. 

"Por the circtiit court, I ooncur in this order as to final record. 

"March 19th, 1888. Don A. Pardee, Circuit Judge." 

As the manner in which this work seems to hâve been done was 
expressly dlrected by the court, the clerk should recover for it, for 
the same reasons given as to item 1. In addition thereto, the 
charge itself, independently of any order, by the décision in the 
case of tJ. S. v. Taylor, 147 U. S. 700, 13 Sup. Ct. Rep. 479, is proper, 
se that the clerk is entitled to recover that item. 

Items 3 aùd 4 are embraced in the same stipulation, viz. stipula- 
tion 3. Item 3 is for "fées for drawing list of 700 names of jurors, 
with post-oiHce addresses, in revising jury box." The act of con- 
gress in référence to drawing jurors, amendatory of the former acts 
on that subject, approved June 30, 1879, and contained in Supp. 
Eev. St. p. 270, provides that the clerk of the court and the jury 
commissionfer shall place in the box the names of the jurors, to be 
drawn by the court, from time to time, for service in the court. 
The rule of court (No. 56) on this subject 'provides that the f ull names 
of the persons selected by the clerk and jury commissioner, from 
whom the jurors are to be chosen, together with the names of the 
counties in which they réside, respectively, shall be written, each 
on a separate slip of paper, etc. It will be seen that the act of 
congress and rule together mean that the clerk and jury commis- 
sioner shall obtain the names of suitable persons to serve as jurors, 
from time to time, as may be necessary to replenish the box, and 
that the names of the jurors, with their places of résidence, shaJl 
be written upon separate slips of paper, and placed in the jury box, 
from which they are to be subsequently drawn, as needed by ihe 
court. The jury commissioner is allowed per diem compensation for 
his services, and it cannot be that the clerk is required to perform 
this service without compensation of any kind. In the case of U. 
S. V. King, supra, the suprême court, in discussing services of this 
kind by the clerk, says: 

"We tliink that the construction glven to this section is conclusive agalnst 
the clalm of the clerk for per diem services in the drawing of juries, or for 
sueh services as are not taxable as orders, certiflcates, or the like, under 
section 828, fixing the compensation of clerks." 

The clerk has made his charge for this service under paragraph 
8, § 828, Eev. St. That paragraph is as foUows: 

"For entering any return, rule, order, continuance, judgment, decree or 
recognizance, or drawing any bond or making any record, certificate, return 
or report, for each folio 15 cents." 

The charge is 15 cents per folio as for making any other record, 
and it seems to be the oniy proper way in which the clerk can be 
compensated for his service. 
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Item i is for services rendered in same connection as item 3. 
Tlie charge is for recording the names of 700 jurors in a book, which 
is kept in the clerk's office for this purpose. The rule of court on 
this subject, after requiring that the names shall be placed in the 
jury box, requires that they shall be "entered in a book to be kept 
by the clerk." The suggestion of the district attorney that the 
language "to be kept by the clerk" might mean that the book itself 
is simply to be kept in the clerk's oflce, and the jury commissioner 
required to do the writing therein, is not sustained by the ordinary 
and common use of this expression. When we say that the clerk 
shall "keep" a record, or that a record shall be "kept" by the clerk, 
we do not refer to the mère possession and control of the book in 
which matters are recorded, but rather to the work itself in writ- 
ing up the record, The only fair meaning of this rule is that the 
clerly by himself or his deputies, shall enter the names in the jury 
book; and, that being true, he is entitled to charge therefor, the 
same as he would for writing in any other record, under the section 
named. 

Item 5. This is a charge for administering oaths to answers of de- 
fendants in scire facias cases. I do not think that this is a proper 
charge against the govemment, nor do I think it can be allowed. 

Item 6, This is a charge for issuing and entering and flling re- 
tum of three separate commitments, One commitment and return 
is allowed by the accounting ofiftcers, and three disallowed as un- 
necessary. Section 1027, Eev. St., is as foUows: 

"When two or more charges are made, or two or more Indictments are 
found against any person, only one writ or warrant shall be necessary to com- 
mit for trial," etc. 

Section 1028, Id,: 

"Whenever a prisoner Is committed to a sheriŒ or Jailor by yirtue of a writ, 
■warrant or mlttlmus, a copy thereof shall be delivered to such sheriff or 
jailer as his authorlty to hold the prisoner, and the original writ, warrant or 
mittimus shall be retumed to the proper court or officer, wlth the offlcer's 
retum thereon." 

My attention has not been called to any statute or rule requiring 
the clerk or committing magistrate to include more than one person 
in a commitment. The two sections above cited are the only 
ones, that I am aware of, bearing upon this question. In this par- 
ticular case the neeessity for a separate writ for each prisoner was 
shown by an additional stipulation, flled at the time of the hearing 
of this case. It was agreed by the district attorney, upon examina- 
tion of the papers, that there were four separate bench warrants 
issued for the four défendants, and each défendant was committed 
to jail by différent deputy marshals on the same day. It would seem, 
therefore, that the four separate commitments were not only proper 
in this case, but were really necessary. The statutes require ofBicers 
serving commitments to make a return on the same, and, as différ- 
ent offlcers had the différent prisoners in charge, there would seem 
to be no way for them to comply reasonably with this requirement 
of the law other than for each oflQcer to hâve a separate commitment 
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for tUe prisoner in his charge. I see no reason whatever why this 
item is npt proper, and it is allowed. 

the foregoing items, which hâve been allowed, aggregate $87.45; 
and jndgment will be rendered against the United States in favor 
of the plaintifl for this amount. 



GBRMANIA IRON CO. et aL v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. October 2, 1893.) 

No. 281. 

Public Lands— Suit bt United States to Cancbl Patent. 

The secretary of the interior having rejected certain rival applications 
for a patent for a certain tract of land, a motion for a rehearlng of the 
secretary's décision was flled. By the rules of the department the filing of 
such motion made it the duty of the offlcers of the land department to sus- 
pend aJl action looklng to the disposai of sald land untU the motion for 
a rehearlng was determlned. Whlle such motion was pendlng and un- 
determined, a derls in the department inadvertenûy approved the land 
for pat«nting to a third party, and a patent was issued. On a bUl flled by 
the United States to vacate the patent on the ground that it was Issued 
by mi8talE:e, hdd, (1) that the United States had sufficient interest to maln- 
tain the suit, and (2) heU, further, that In such suit It was not necessary 
for the United States to allège or prove that other persons than the 
patentée had a superior right to the land,— that it was sufficient to show 
that other persons whose.claims were pendlng and undetermlned mlght 
hâve such superior right Williams v. U. S., 138 U. S. 514, 11 Sup. Ct. 
Rep. 457, appUed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

In Equity. Bill by the United States of America against the 
G-ermania Iron Company, Emil Hartmann, Eichmond D. Mallet, and 
Thomas Eeed, to cancel a land patent. Keed, the patentée, made 
default. The other défendants answered the bill, and appeal from' a 
decree for complainant. Afflnned. 

Statement by THAYER, District Judge: 

This was a bill flled by the attorney gênerai, in behalf of the United States, 
to cancel a patent for certain lands sltuated In the Duluth land district, 
of the State of Minnesota, whioh was issued by mistalie to Thomas Keed on 
the 20th day of November, 1889. The admltted facts on which the govern- 
ment predicates Its right to the relief sought by the bill are, substantially, 
thèse: 

On the 21st of July, 1885, the land in question being a part of the public 
domain, Orilie Stram adjusted a certain scrip location thereon that had 
been previously made, which location was duly posted in the office of the 
commlssioner of the gênerai land office on the 9th day of the foUowing Sep- 
tember. The valldity of such location was contested by Fred. T. Huntress. 
Thomas W. Hyde and Angus McDonald also made certain pre-emption 
clalms to some of the same lands, and the controversy thus raised oame by 
appeal before the secretary of the Interior. On February 18, 1889, the sec- 
retary dlsposed of the appeal, for the time being; holding that the scrip 
location of sàid Stram was invalld, and that the Hyde and McDonald claims 
must likewisè be rejected. Thereafter, on February 23, 1889, Thomas Reed 
was allowed to mate a soldler's additional homestead entry on a part of 
said lands, and to obtain a final certiflcate therefor, numbered 1,420. At the 
same time that Reed made hIs entry, Charles P. Wheeler, Warren Wlng, and 
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William Stokes were présent, and souglit to make entries on the lands now 
In dispute, In pursuance of varions provisions of the land laws of the United 
States, but they were less successful. The applications of Wheeler, Wing, 
and Stokes were denied, and tliey thereupon prosecuted appeals to the com- 
missioner of the gênerai land office. On the 18th of February, 1889, and long 
prier thereto, there was a rule in force in the department of the interior to 
the following efCect: That motions for the revlew of décisions of the secre- 
tary of the interior, and applications under department rules 83 and 84, 
should be filed with the commlssloner of the gênerai land office, who should 
thereupon suspend action under the décision sought to be reviewed, and for- 
ward to the secretary such motion for revlew or application. Motions in be- 
half of Stram, Hyde, and McDonald, to obtain a review of the seeretary's 
décision of February 18, 1889, were duly made, and filed on March 13 and 
15, 1889; and, pursuant to the rule aforesaid, an order was made, suspend- 
Ing aU action on sald décision, whlch order was in full force on November 20, 
1889, when the patent to Keed was issued. At the latter date, the appeals 
of Wheeler, Wing, and Stokes, heretofore mentioned, were pending and un- 
determined, and are still undetermined by the land department. Notwith- 
standing thèse facts, while the aforesaid motions and appeals were pending, 
a clérk In the gênerai land office approved the lands In controversy for pat- 
entlng to sald Thomas Reed, and in conséquence of such approval a patent 
was issued on November 20, 1889. The action of the clerk in approving the 
lands for patentlng appears to hâve been Induced solely by oversight, in 
fàUing to take notice of the pendency of the motions for review aforesaid, 
and the order made thereon suspending action under the seeretary's décision 
pf February 18, 1889. The president's signature to the patent, by his secre- 
tary, and the signature of the recorder of the gênerai land office, were each 
tnduced by the action of sald clerk in Inadvertently approving the land fot 
patentlng. 

The patentée, Reed, who was named as a défendant in the circuit court, 
BufCered a default. The appellants hâve acquired title to the lands in contro- 
versy by mesne conveyances under Reed, but it is not claimed that, as pur- 
chasers In good faith, they hâve a better title than their grantor. The cir- 
cuit court decreed that on the facts aforesaid, which were imdisputed, the 
govemment was entitled to a cancellatlon of the Reed patent on the ground 
of accident, Inadvertence, and mistake, and from such ruling the défendants 
below hâve prosecuted an appeal. 

W. W. Billson, (Mr. Congdon, on the brief,) for appellants. 
Richard Olney, Atty. Gen., Eugène G. Hay, U. S. Dist. Atty., and 
Eobert G. Evans, for the United States. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYER, District Judge, aJter stating the facts, delivered the 
opinion of the court. 

The learned counsel for the appellants does not challenge the 
right of the attomey gênerai, under the laws of the United States, 
to flle a bill in behalf of the govemment to obtain the cancellatlon 
of a patent on the ground of fraud, accident, or mistake, where the 
govemment has an interest in, or is under an obligation in respect 
to, the relief sought; and, in view of the décisions of the suprême 
court of the United States, the right in question could not be suc- 
cessfuUy challenged. U. S. v. Tin Co., 125 U. S. 273, 285, 2SC, 8 Sup. 
Ot. Rep. 850; U, S. v. Beebe, 127 U. S. 338, 342, 8 Sup. Ct. R(!p. 1083; 
U. S. V. Railway Co., 141 U. S. 358, 380-382, 12 Sup. Ct Rep. 13. 
But it is urged as grounds for reversai (and thèse are the only points 
which we deem it necessary to consider) that, upon the undisputed 
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facts disclosed hj the présent record, the United States kad no 
interest entitling it to maintain th.e bill, and tliat, in any event, it 
was not entitled to a decree canceling the Eeed patent on account of 
the mistake disclosed by the bill, unless it alleged, and afflnnatively 
proved, that other persons than Reed had a superior right to the 
land, and would probably hare prevailed in the controversy before 
the secretary of the interior, if the mistake complained of had not 
forestalled a décision. 

We are compelled to dissent from both of thèse propositions. 
The United States, in dis.posing of the public domain, through the 
action of its land department, cannot be relegated to the position 
of an ordinary private vendor of lands. As has been frequently 
declared, in substance, the government is clothed with a trust 
in respect to the public domain. It is charged with the duty of 
protecting it from trespasses and unlawful appropriation, and like- 
wise with the duty of enforcing the laws which hâve from timfe to 
ttme been enacted by congress, prescribing the terms and condi- 
tions npon which individuals may acquire a title to portions there- 
of. For the purpose of supervising the exécution of such laws, 
and ail proceedings taken thereunder, it has created a land de- 
partment, which is recognized as pertaining to the executive branch 
of the government; and this department has, in turn, established 
rules and régulations for the orderly conduct of its business, which, 
within certain well-deflned limits, hâve the force and efEect of 
law, and on the due observance of which ail citizens hâve the right 
to rely. Smelting Co. v. Kemp, 104 U. S. 636, 640; U. S. v. Beebe, 
supra; U. S. v. Railway Co., supra. 

Again, as the land department is charged with the exécution of 
the laws relating to the sale and disposition of the public lands, 
it has a primary jurisdiction to hear and détermine ail contesta 
involving claims to portions of the public domain; and the déci- 
sion of the proper officers of the land department, upon questions 
of fact properly determinable by them, cannot be assailed in a 
collatéral proceeding. Sanelting Co. v. Kemp, supra; Beard v. Fe- 
dery, 3 Wall. 478, 492; Marquez v. Frisbie, 101 U. S. 473, 476. A 
patent for lands, when issued, thus becomes a powerful weapon of 
offense or défense; and for both of thèse reasons — that is, because 
of the primary jurisdiction lodged in the land department, and the 
weight accorded to its décisions — the courts hâve, on various oc- 
casions, refused to take any action that would interefere with or 
forestall the final action of that department in a controversy prop- 
erly pending before it. Marquez v. Frisbie, 101 U. S. 473, 475; 
Casey v. Vassor, 50 Fed. Eep. 258. 

In view of thèse considérations, it cannot be successfuUy main- 
tained that the United States had no interest in, and was under 
no obligation in respect to, the relief sought, that entitled it to 
maintain the présent bill, or that it was bound to show aiïirmatively, 
as a condition précèdent to a decree in its favor, that Reed was 
not entitled to the land. By sheer accident — by an oversight of 
a subordinate derk — a person had obtained a patent for public land 
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said to be worth $75,000, not only in violation of a long-standing 
rule of the départaient, but contrary to an express order of the 
commissioner of the gênerai land office, suspending, for tTie time 
being, ail action "looking to a disposai of the land." The interest 
of the goTernment lies in its obligation to its citizens to see that 
the rules and régulations made by the land department for the 
guidance and protection of the citizen are faithfully obserred, and 
in the further fact that a primary jurisdiction vested in one of 
the co-ordinate branches of the governnient bas been inadvertently 
wrested from it, and transferred to another, where one of the 
claimants, in view of the outstanding patent, will be compelled to 
pursue the contest with his adversary at a great disadvantage. 
And, having such an interest in the prosecution of the suit, the 
courts will not compel the govemment, as a condition précèdent 
to obtaining relief, to try the very question which was pending 
before the land department at the time it lost jurisdiction, and 
to show afSrmatively that some other person than the patentée 
had a superior right to the land. It is sufflcient for the purposes 
of this suit that some other person may hâve a superior right, 
and that it is the function of the land départaient to détermine 
that question in the flrst instance. 

Touching the question of the interest of the government to main- 
tain the présent bUl, the views which we hâve expressed find sup- 
port in a récent décision heretofore cited. TJ. S. v. Kailway Ce, 
141 U. S. 358, 380, 12 Sup. Ct Kep. 13. In that case it appeared 
that, through a mistake on the part of the officers of the land de- 
partment, certain lands had been wrongfully patented to a rail- 
way Company, as a part of its land grant, on which lands many 
persons had settled, claiming a right to do so under the homestead 
and pre-emption laws, although the officers of the land department 
had not permitted such settlers to do any act with them, ofttciaUy, 
for the purpose of perfecting their titles. On a bill flled by the at- 
torney gênerai, in behalf of the United States, to vacate said pat- 
ent, 5lr. Justice Harlan said, conceming the right of the govern- 
ment to sue, "that it was under an obligation to claimants under 
the homestead and pre-emption laws to undo the wrong alleged to 
hâve been done by its oflftcers, in violation of law, by removing the 
cloud cast upon its title by the patents in question, and thereby 
enable itself to properly administer thèse lands, and give clear 
title to those whose rights may be superior to those of the railway 
company." In other words, the court refused to compel the set- 
tlers to prosecute a private suit against the holder of a patent 
which had been inadvertently issued, holding that it was the right 
and duty of the government to sue, in such cases. 

The case of Williams v. U. S., 138 U. S. 514, 11 Sup. Ct. Rep. 457, 
more pointedly supports the views that we hâve expressed. In 
that case a notation opposite a particular tract of land, described 
on a list of lands that had been selected by the state of Nevada, to 
the effect that* it was a "mill site," was erased while such list was 
on file in the land department, awaiting the approval of the secre- 
v.58F.no.2— 22 
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tary of the interior. It was conceded, for the purpose of the déci- 
sion, that the erasure was due to inadvertenee and mistake. The 
existence of the notation would hâve prevented the secretary of the 
interior, in the orderly discharge of his duties, from approving the 
list, as it was his province to do under the act authorizing the 
State of Nevada to sélect certain lands, until a pending contro- 
versy as to the right of the state to select the particular tract had 
heen determined. But the accidentai erasure of the notation led 
the secretary of the interior to approve the list, and forward the 
same to the governor of the state. On a hill filed by the United 
States against a person who had a contract with the state to pur- 
chase the tract of land noted as a "mill site," to cancel such con- 
tract of sale, and to divest his title, on the ground that the lands 
had been improperly certifled to the state through fraud and mis- 
take, it was held that the United States was entitled to the re: 
lief sought solely on the ground of mistake. And to the argument 
strongly urged against the United States, that it was not entitled 
to relief because, in any event, under existing laws, the state had 
an undeubted right to select the particular tract, and must hâve 
prevailed in any controversy touchlng that right, the court an- 
swered, in substance, that, conceding such to be the case, there 
was a limited discrétion imposed on the secretary of the interior 
in the matter of approving the sélection, which, through accident 
and mistake, he had been deprived of the right to exercise^ that, 
but for the erasure of the notation, the secretary might, at least, 
bave withheld his approval until the right of sélection under exist- 
ing laws had been ûnally determined by the department, or until 
some relief had been afforded by spécial act of congress to the 
party who contested the state's right of sélection. 

It must be conceded, we think, that the last-mentioned décision 
strongly supports every position which bas been assumed by the 
govemment, even if it is not décisive of the présent controversy. 
Our conclusion is that the decree of the circuit court was right, 
and it is hereby afflrmed. 



NEW YORK LIFE INS. CO. v. SAVAGE. 
(Olrcuit Court of Appeals, Eighth Circuit. October 30, 1893.) 

>o. 297. 

1. Pleading— CoMPLAiNT Showing Authorization ob Licensb — Public Nui- 

sance. 

A complaint In an action for Personal injuries sustalned by falllng Into 
an opening In a public sldewali, which allèges that it was defendant's 
duty, "at aU times during which it has been permitted to malntain said 
opening," to keep the same properly protected, does not show that the 
opening was made and malntaîned by state or municipal authority, 
where other portions of the complaint négative the idea of such author- 
ization or Ucense, but should rather be construed as stating that the 
making and maintenance of the opening was by public sufferance. 

2. Nbgligbncb— Opening in Sidbwalk. 

The testimony showed that the owner of a building caused a large 
opening to be made, nearly in the center of a public sidewaUt adjoining 
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the building, for use as an elevator shaft; that the shaft was left 
open nntil mldnlght of a dark night to admit air Into the basement; and 
that the plaintlff fell Into sald openlng as he was passlng along the 
Street, and was Injured. HeU, in a suit against the owner for the injuries 
so sustained, that there was abundant évidence of the owner's négligence. 

8. SAME— COKTBIBUTORT NEGLIGENCE. 

The plaintlff could not be held, as matter of law, guilty of contributory 
négligence in failing to see the opening, when It appeared that he had 
no prevlous Isnowledge of its existence; that he was obliged to use great 
haste to catch a car; that It was a dark night; and that there was no 
light in the street, and none proceeding from the openlng. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

At Law. Action by John E. Savage against the New York Life 
Insurance Company for personal injuries. Verdict and judgment 
for plaintifif. Défendant brings error, AfiQrmed. 

Ealph W. Breckenridge, for plaintiff in error. 

T. J. Mahoney and C. J. Smyth, for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYEE, District Judge. This is a suit for personal injuries. 
The action was brought by the défendant in error in the ciucuit 
court on account of injuries which he had sustained by failing into 
an opening in a public sidewalk which the défendant company had 
caused to be made in front of its building in the city of Omaha. In 
the circuit court there was a verdict and judgment in favor of the 
plaintiff, and the défendant company thereupon sued out a writ of 
error. The only questions which arise upon the record that hâve 
been presented for our considération are— First, whether there was 
any évidence tending to show négligence on the part of the défend- 
ant company; and, secondly, whether the trial court should hâve 
declared as a matter of law that the plaintiff was guUty of con- 
tributory négligence. Thèse questions require for their détermina- 
tion a brief summary of the facts which the testimony tended to 
establish. It appears from the évidence that has been preserved in 
the biU of exceptions that in June, 1892, the défendant was the 
owner and proprietor of a large building situated at the northeast 
corner of Seventeenth and Farnam streets, in the city of Omaha; 
that the défendant company, for its own beneflt, had caused a large 
opening to be made in the public sidewalk on Seventeenth street 
along the west side of its building for the purpose of constructing 
an elevator well or shaft, by means of which coal, ashes, and other 
articles could be lowered into or raised from the basement of its 
building; that the outer edge of this elevator hole was two feet and 
eight inches from the curb, and from that point it extended inward 
four feet and four inches towards the center of the sidewalk. The 
opening was also four feet and four inches wide, and the sidewalk 
was about twenty feet in width. When not in actual use, the hole 
in the walk was closed by an iron door, made in two sections, which 
opened ouiwardly, and swung on hinges. On the night of June 23, 
1892, this door had been left open by the défendants engineer until 
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after midnight, to admit fresh air into the basement, and, while tlie 
eleyator door was tlius open, the two sections of the door stood on 
edge, at right angles with the sidewalk. At about 20 minutes past 
12 of the night in question, the plaintifE came down Seventeenth 
Street from the north, intending to take a street car at or about the 
corner of Farnam and Seventeenth streets. As he approached the 
elevator hole, and was some distance north of the same, he heard 
a street car coming, and started to run, with a view of boarding it. 
While so running he stumbled against and fell over the north sec- 
tion of the iron door of the elevator shaft, that was standing on edge 
at a height of about two feet and three inches above the sidewalk, 
and was precipitated to the bottom of the shaft, a distance of twenty- 
ûve feet, and was severely bruised and injured. The night in ques- 
tion was quite dark, but there was an electric street light to the 
north of the elevator shaft, at a distance of about three-quarters of 
a block, and another electric light to the south, about a block and 
a quarter theref rom. The plaintiff testifled that he had no previous 
knowledge of the existence of the opening in the public walk; that 
at the place where the accident occurred there was no light in the 
street at the time the accident happened; and that no light was 
proceeding from the doorway or elevator shaft which he observed; 
and that he was running at the time in great haste, to catch the 
street car, with a view of going home for the night. There was 
some bther testimony in the case which tended to show that on the 
occasion of the accident some light was proceeding from the eleva- 
tor shaft, and that the iron door, as it stood elevated above the side- 
walk, was a visible object, which might hâve been seen if it had 
been looked for. 

The flrst contention above stated — that there was no évidence 
tending to show négligence — seems to rest entirely upon the as- 
sumption that the plaintiff below had so framed his complaint as to 
show that the opening in the sidewalk was not a public nuisance, 
but that the défendant company had been authorized by some com- 
pétent authority, either state or municipal, to make and to main- 
tain such an opening. There is one clause in the complaint which 
allèges "that it was the duty of the said défendant, at ail times dur- 
ing which it has been permitted to maintain said opening in said 
sidewalk and said elevator shaft thereunder, to keep the same 
properly protected and guarded, in order that the public generally, 
in using said sidewalk, should not be submitted to unnecessary risk 
and hazard." But other portions of the complaint averred that the 
opening complained of was in a public thoroughfare, and that, in 
disregard of its duties to the public, the défendant, on the occasion 
of the accident, had neglîgently permitted the same to remain open 
and unguarded until after midnight. There was no averment in 
the plaintifE's pétition that the défendant company had been duly 
licensed to make or maintain an elevator shaft in the public side- 
walk in question, nor was any such license either pleaded or ofEered 
in évidence by the défendant company. Under thèse circumstances, 
we think it is not afSrmatively shown by the record that the com- 
pany had the right to maintain the elevator shaft or opening in the 
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condition in whîcli it was left on the occasion of tlie accident. In 
its then condition, at midnight of a dark niglit, with tlie iron door 
elevated and exténding across the walk for more than four feet, and 
nearly to the center of the walk, it was a serions obstruction to 
travel, to say nothing of the risk incurred by pedestrians of being 
precipitated to the bottom of the shaft. Prima facie, one who 
places an obstruction in or makes a pitfall of that nature in a public 
thoroughfare thereby créâtes a public nuisance; and we will not pré- 
sume, in Tiew of the single allégation of the complaint above quoted, 
that by yirtue of any license or municipal ordinance the défendant 
Company had acquired the right to make and maintain the elerator 
shaft in the condition in which it was found when the accident hap- 
pened. We wiU rather construe the pleading as stating, in substance, 
that by public sufferance the défendant had been permitted to con- 
struct the elevator shaft, and to use it at intervais, during ordinary 
business hours, for the purpose of lowering articles into the basement 
of its building, or removing articles therefrom. At the time of the ac- 
cident it was not being used for either of thèse purposes, nor was the 
hour Buitable for such use. It had been opened, and was kept open, 
as the évidence shows, solely for the comfort of the defendant's em- 
ployés, and without any apparent regard for the conveniènce or 
safety of pedestrians. In accordance with thèse views, it must be 
held that there was abundant évidence of the defendant's négli- 
gence, and its contention to the contrary must be overruled. Con- 
greve v. Smith, 18 N, Y. 79, 82; McGuire v. Spence, 91 N. Y. 303; 
Durant v. Pahner, 29 N. J. Law, 544; Baltimore & P. R Co. v. 
Fifth Baptist Church, 108 U. S. 317, 2 Sup. Ct. Rep. 719. 

The second ground of reversai relied upon by the plaintifE in error 
is likewise untenable. In our judgment it cannot be said as a 
matter of law that the plaintifE was guilty of contributory négli- 
gence in failing to see the opening in the sidewalk, in view of his 
statements that he had no previous knowledge of its existence; that 
he had not "been along there before;" that he was called upon to 
act in great haste; that it was a dark night; that there was no 
light in the street where the opening was located; and that no light 
proceeded from the shaft. It is no doubt true that a person wht) 
walks along a sidewalk in a city, either in the daytime or at night, 
is bound to exercise ordinary care. He must use his eyes as per- 
sons of ordinary prudence commonly use them, but, if a man bas 
no knowledge of a defect in a public sidewalk or thoroughfare, he 
is entitled to présume that it is in a reasonably safe condition, and 
he is not bound to act on the assumption that there are dangerous 
pitfalls or other obstructions therein. Even though he is aware that 
the area under sidewalks is frequently utilized in large cities by the 
owners of adjoining buildings for the storage of coal or other articles, 
and that openings are sometimes made through the sidewalk into 
such areas for the conveniènce of the owner, yet he is nevertheless 
entitled to présume that the coverings to such apertures, when they 
are not in actual use, hâve been made secure, so that they will not 
-operate as an obstruction; and especially is he entitled to indulge in 
that presumption when he has occasion to walk along a sidewalk 
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after Irasiness hours, and in the nighttime, if no signais hâve been 
displayed to wam people of existing dangers. ïhese principles rest 
upon such a sure foundation of reason and common sensé that it is 
almost unnecessaiy to cite authority in their support. Wall v. 
Town of Highland, (Wis.) 39 N. W. Eep. 560, 562; Brusso v. City of 
Buffalo, 90 N. Y. 679; McGuire v. Spence, supra; Dickson t. Hol- 
lister, 123 Pa. St. 421, 16 Atl. Eep. 484; Gordon v. Cummings, (Mass.) 
25 N. E. Rep. 978; Weare v. Fitchburg, 110 Mass. 334; Ea,ymond t. 
City of Lowell, 6 Cush. 524, 530; Bames v. Sowden, 119 Pa. St. 53, 
12 Atl. Rep. 804. And the application of thèse principles to the 
case at bar makes it évident that it was the province of the jury 
to détermine, in the view of ail the facts and circumstances to 
which we hâve adverted, whether the plaintiff ought to hâve seen 
the obstructions in his way, and whether his failure to do so was 
such contributory négligence as precluded a recovery. 

Finding no error in the record, the judgment of the circuit court 
must be afSrmed. 



PACIFIC MUT. LIFE INS. CO. v. SNOWDEN. 

(Circuit Court of Appeals, Elghth Circuit. Octobar 2, 1893.) 

No. 242. 

1. Accident Insueance— Application— Classiïication oif Risk— Repkesenta- 

TiONS OF Agent. 

Where an applioant for Insurance agalnst accident makes a tnie and 
full statement of his occupation to tlie company's agent, the company i8 
bouad, after loss, by the âassiflcatlon wlileh tlie agent gives liim; and if 
be is wrongly classlfled, aocording to the company's rules, the fact 
that be certifies to an imderstandlng of the company's classification of 
risks, and that he belongs to the class given, is immaterial, wben In fact 
bis only means of understandlng eucb classification is tbrough the repré- 
sentations of the agent 

2. Same— Action on Policy — Evidence. 

A cattle dealer, Insured under an accident policy -whicb permits him to 
attend bis cattle in transit on the cars, can riglitfully do, on such a trip, 
whatever is customary among reasonably prudent cattle dealers vmder 
Mke circumstances; and. In an action on tbe policy for injuries received 
wbile looklng after his cattle at a way station, it is not prejudicial error 
to pornilt bim to sliow wbat is the common praciico among cattle dealors. 

3. APPEAIi— ReVIEW— SUFFICIENCT OF EVIDENCE. 

The suiflciency of tbe évidence to sustain the verdict is not revlewablo 
in fédéral appellate courts, unless défendant asked a peremptory instruc- 
tion for a verdict in his favor at the close of tbe whole évidence. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

At Law. Action by Andrew J. Snowden against the Pacific 
Mutual Life Insurance Company upon an accident insurance policy. 
Verdict and judgment for plalntifif. Défendant brings error. Af- 
flrmed. 

Statement by CALDWELL, Circuit Judge: 

On the 19th day of Jvme, 1889, Andrew J. Snowden, tbe plaintiff, who was 
tben engaged in tbe business of buying, sbipping, and selling cattle, made 
application to the défendant, tbe Pacific Mutual Life Insurance Company, 
tbrougb its agent at Grand Island, Neb., for an accident policy of Insurance 
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for tlie sum of $10,000, to run 90 days. A pollcy in the usual form was issued, 
and the plaintiff pald the premium of $50. By the terms of the policy, if the 
assured sufCered the loss of a hand, one-third of the principal sum of the 
policy was to be paid hlm. On the 15th day of September, 1889, the plaln- 
ttff, In the proseeutlon of his bu^ness as a cattle dealer, shipped at Cushing, 
Neb., to Chicago, by the way of South Omaha, over the Burlington & Missouri 
Eiver Eailroad, several car loads of cattle, and tooii passage himself, by the 
same train, for the purpose of loolting after and caring for his cattle during 
the transit. The plaintifC's cattle were In cars near the head of the train, 
■whlch consisted of 39 cars. The caboose in whlch he rode was the last car 
in the train. At Seward, Neb., the train stopped about 12 o'clock, midnight, 
to take water; and, being told by the conductor that he would hâve time to 
looli after his cattle, the plaintiff got out of the caboose with his prod pôle, 
and proceeded to within three or four cars of the engine, where he found one 
of his steers down, and Immediately set about getting hlm up. In the custom- 
ary method. Before he had completed lils worlî, the enginéer sounded the 
signal, "ofl brakes," and realizlng that he was so far from the caboose that, 
before he could get to It, the train would be under such headway that he 
oould not get on, he started to climb up on the iron ladder attached to such 
cars for the use of the train crew, stock men, and others having the right and 
occasion to use it, Intendlng to climb to the top of the car, and remam there 
imtil the next station was reached. But Just as he was in the act of reaching 
the top of the car, and was still holding on to the iron ladder, a "helping en- 
gine" at the rear of the train pushed the cars wIth such suddenness aud force 
as to break the plaintiff's hold upon the ladder; and he was thrown down be- 
tween the cars, and his left hand eut off, or so mangled that it had to be am- 
putated. 

The answer contained a gênerai déniai, and set up, as spécial défenses: 
First That the plaintiff did not use due diligence for his Personal safety and 
protection. Second. That his injury resulted from, or was attributable to, 
the plaintiff's voluntary exposure to unnecessary danger. Third. That he vio- 
lated the rules of the railroad oompany In getting on the cattle car whUe It 
waa in motion, whlch avoided the policy. And, fourth, that the défendant 
bas a classification of occupations, in whlch they are variously classed as 
"preferred," "ordinary,"' "médium," "spécial," "hazardous," "extra hazard- 
ous," "spécial hazardous," and so on, and that the rate of Insurance and the 
amount of the policy, under the rules of the company, is determined by the 
classiflcatlon of the applicant's occupation, and that the plaintiff, in his 
application for insni-ance, made this statement: "My occupations are fuUy 
described as foUows: Cattle dealer or broker, not tender or drover, not on 
farm or ranch,"— and that he also stated that: "(6) The class or risk under 
my application Is preferred." That by the terms of the policy thèse state- 
ments were made warranties, and that they were false, in this: that the 
defendant's classifications of persons engaged m ahipping or deaïing la cat- 
tle was as foUows: 

"Cla^ficatloru 
Occupation. Class. 

Cattle shipper and tender, hi transit Ex. haz. 

Cattle dealer or broker Med. 

Cattle dealer or broker, vlslting yards Med. 

Cattle dealer or broker, not tender or drover, not on farm or 
ranch Pref." 

—That the plaintiff had described his occupation in his application as "Cattle 
dealer or broker, not tender or drover, not on farm or ranch," and the class 
of risk as "preferred," when he should hâve described his occupation as 
"Cattle shipper and tender, in transit," and the risk as "extra hazardous." 

There was a trial before a jury, and a verdict and judgment for the plain- 
tiff for $3,958.73, and the défendant sued Out this writ of error. 

Charles O. Whedon, for plaintiff in error. 
H. M. Sincla:ir, for défendant in error. 
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Before CAIDWELL and SAÎifBOEN, Circuit Judges, and 
THAYEE, District Judge. 

OALDWELL, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The défendant had a traveling and local agent in Nebraska. Some 
time before the plaintiff took eut the policy in suit, he obtained from 
one of thèse agents an accident policy for $5,000. The application 
for that policy and the policy were identical in terms with the ap- 
plication and policy in this case, save in amount. When the flrst 
policy was taken out, the defendant's agent Davis testifled that the 
plaintiff asked the question — 

"Whether, undér tJiat contract, he would be insured If he should go wlth his 
cattle to the market, and I told him he would be insured under the contract, 
as I understood It; that he went along just occasionally, like I sometimes do. 
That he was insured as he was doing business. That if he changed his occu- 
pation, however, under the contract, it would be pro rata." 

In answer to a question whether the witness told the plaintiff 
that he had a right to go with his own cattle to market, he an- 
swered: 

"ïes, sir; of course, cattle shippers— That Is their business, ail the time, 
to be on the road with cattle, and occasionally a cattle dealer or broker goes 
to the yard. The policy aUows traveling by any usual means of conveyance, 
and I oalled his attention to that; and I said, 'Certainly;' that he would be 
insiu^ under that contract He said that he generally had a shipper, but 
sometimes, occasionally, he went himself with the cattle,— may be, a dozen 
times a year; and I knew that was so, without him telling me, because I had 
been on the road many times with cattle previous to that. And he said, if 
that did not cover that, he would rather pay more, and be sure to hâve the 
policy that did cover It; and I held that covered the case, and I told him 
that covered the case." 

Both agents were présent when the policy in suit was applied for 
and issued, and agent Davis testifles that : 

"Mr. Snowden recited to Mr. Limback, Just about as he did to me, that he 
questloned in his own mind if he would be insured, in case of an accident, if 
he was accompanying his cattle; and Mr. Limback said he would be Insured, 
in going wlth his cattle." 

The bock containing the company's classiflcation of risks was not 
shown to the plaintiff, and it appears that he had no knowledge of 
such classification, other than that which was ooinmunicated to him 
by the defendant's agents, who in each instance wrote out the ap- 
plications, and with full and exact knowledge and information as 
to the plaintiff's occupation, and the manner in which he pursued it, 
described his occupation as it appears in the application, and also 
stated therein that the class of risk for the assured's occupation was 
"Preferred." An objection to the foregoing testimony was over- 
ruled, and that ruling is assigned for error. 

The contention of the company is that, under the description 
of the plaintiflPs occupation in the application, he was not insured 
while going with his cattle, and caring for them, when taking 
them to market, and that the assurance given to the plaintiff by de- 
fendant's agents at the time tlie policy was issued, to the contrary. 
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does not bind the company, The book said to contain the défend- 
ant'» définition and classification of différent occupatijons, with the 
rate of premium established for each, is published by the défendant 
for its own use, and furnished to itsi agents for their information 
and guidance. Neither the book, nor any portion of its contents, 
is carried into the application or policy, or even referred to. How 
applicants for Insurance are to possess themselves of knowledge of 
the contents of this book, or, indeed, that there is any such book, 
does not appean The agent testifies that this book, so far as he 
knows, was never shown to the plaintiff, When the plaintifl ap- 
plied for insurance, he could do no more than state fully and truth- 
fully what his occupation was, and what he did in the pursuit of it, 
and leave it to the agent to classify the risk, and flx the rate of 
premium. This is precisely what was done. There is no claim 
that the plaintiff did not give full and exact information as to 
what his occupation was, which the agent says was already known 
to him. Upon thèse facts, the description of the plaintifif's occupa- 
tion made by the agent, and the classiiication of the risk thereunder, 
and the assurance given the plaintiff that his policy covered injuries 
received while accompanying his cattle to market, bind the défend- 
ant as effectually as if thèse représentations and assurances had 
been written into the policy. But it is said the plaintiff states 
in his application for the policy that "I understand this company's 
classification of risks. * * *" How did he understand it? Ger- 
tainly, not by intuition. He had no book. His understanding of it, 
then, must hâve been acquired from the représentations made to 
him by the defendant's agents. Under such circumstances, the 
classification of the risk, so far as related to the policy in suit, must 
be such as thèse agents represented it to be when the plaintiff pur- 
chased the policy, and not what it may appear to be according to 
a classification made by the défendant which was not shown to 
the assured, and of which he was ignorant. In many cases the in- 
sured is required to state facts respecting the risk within his own 
knowledge, and in such cases he must state them truly; but where 
he States them truly, and the insurance agent writes them down 
differently, the assured is not prejudiced thereby. And the rule is 
the same where he answers a question or makes a statement about 
a matter peculiarly within the knowledge of the insurance Com- 
pany, and his answer or statement is dictated by, or based upon in- 
formation derived from, the company's agent. The time has long 
since passed, in this country, when an insurance company can 
perpetrate a fraud upon the assured by accepting the premium, 
and, when the loss occurs, avoid its payment upon the ground that 
its agent varied from his private instructions, or misinterpreted 
them, or exceeded his authority in a matter in which the company 
had held him out to the public as ha\-ing authority. Within the 
apparent scope of his authority, acts and assurances of the agent 
are the acts and assurances of the company itself. In 2 Amer. Lead. 
Cas. (5th Ed.) 917, the leamed author states the rule as foUows : 

"By the Interested or ofBcious zeal of the agents employed by the in- 
surance companies, in the wish to outbld each other and procure customers, 
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they not, unfrequently mlslead the Insured by a false or erroneous state» 
ment orf wliat the application should contaln, or, taklng the préparation of 
It Into theîr Own hands, procure his signature by an assurance that it 1» 
properly drawn, and wlll meet the requirements of the policy. The better 
opinion seems to be that when thia course is pursued the description of the 
risk shoujd, though nominally proceedlng from the insured, be regarded a» 
the act or the Insurers." 

This statement of the law is quoted approTingly, and emphasized, 
by Mr. Justice Miller, in delivering the unanimous opinion of the 
suprême court in the case of Insurance Co. v. Wilkinson, 13 Wall. 
222, 235, 236. This is now the accepted doctrine. Eames v. Insur- 
ance Co., 94 U. S. 621; Insurance Co. v. Baker, Id. 610; Insurance 
Oo. V. Mabone, 21 Wall. 152. The cases in the state courts which 
support the rule hère laid down are too numerous to require or 
justify citation. 

According to the testimony of the defendant's own agent, the 
plaintiffs policy describes, and was intended to describe, his occu- 
pation as precisely that in which he was engaged when he received 
his in jury; and he classed, and intended to class, the risk of such 
occupation as "Preferred." The assured paid for the policy on the 
faith of the correctness of the agent's description of his occupa- 
tion and classification of the risk; and the law will not permit 
the compaay, after an in jury has occurred, to change the définition 
of the plaintiff's occupation, and the classification of the risk, to his 
préjudice. The company is bound by the terms of the contract, as 
it was understood and entered into by its agent with the assured. 

It is assigned for error that the court admitted testimony to show 
that cattle dealers commonly accompanied their cattle to market, 
and gave them that care and attention the plaintiff was giving to 
his cattle at the time he received his injury. The plaintiff having, 
by the terms of the policy, as it was explained and interpreted by 
the defendant's agent, the right to accompany his cattle to market, 
the défendant was not prejudiced by the proof that this was the 
common practice of cattle dealers, for the plaintiff had that right 
under his policy, independently of a custom or common practice to 
that effect. 

In the matter of accompanying his cattle to market, and caring 
for them while in the course of transportation, the plaintiff could 
rightfuUy do whatever was customary with other cattle dealers 
under like circumstances and conditions. The plaintiff had a right, 
if it was not his diity, to incur ail the risk and danger incident to 
caring for and looking after his cattle in the cars, while en route 
to their destination, in the time and manner customary among 
reasonably prudent and careful shippers, and such risks and dan- 
gers, no matter how great they are, do not constitute any violation 
of the provisions of the policy reqidring the plaintiff to use due 
diligence for his personal safety and protection. Nor is the in- 
curring of such risks and dangers a voluntaryexposure to unneces- 
sary danger, within the meaning of that clause in the policy. 
Whether the assured, at the time he received his injurj-, was en- 
gaged in doing something outside of the occupation covered by his 
policy, or whether, though in the pursuit of an occupation covered 



CHATTANOOGA MEDICINE CO. P. THEDFORD. 347 

by the policy, he exposed himself to unnecessary danger, and did 
not exhibit due regard for his pereonal safety, such as an ordinarily 
prudent Inan, charged with the same duty, and placed in like cir- 
cumstances, would hâve done, were questions of fact for the dé- 
termination of the jury. We are asked to review their finding, 
but as the défendant did not ask a peremptory instruction, at the 
close of ail the évidence, for a verdict in its behalf, we cannot con- 
sider the question whether the verdict of the jury was warranted 
by the testimony. The truthfulness of the agent's testimony was 
not questioned. Its competency and légal effect, only, were disput- 
ed. In View of the légal eflfect of the f acts testifled to by the agent, 
the court did not err in telling the jury that, îf the plaintifif was 
entitled to recover at aJl, his recovery stiould be for one-third of the 
principal sum of the policy, that being the amount fixed by the 
terms of the policy for the loss of a hand. 

Finding no error in the record, the judgment of the circuit court 
is affirmed. 



CHATTANOOGA MEDICINE CO v. THEDFORD et aL 

THEDFORD et al. v. CHATTANOOGA MEDICINE CO. 

(Circuit Court, N. D. Georgla. November 3, 1893.; 

1. Tbade-Nambs— Tbansfbb op Riqht to Use One' s Own Namb — Constbtjc- 

TION. 

A contract whereby one parts wlth the right to use his own name in a 
certain trade connection will not be extended by the courts any furtlîer 
than the clear tenus of the agreement show his intention to do so. 
S. Same. 

Where one conveys the exclusive right to the use of his name In con- 
nection witb. "Simmons* Liver Medicine," the grantees are not entitled to 
■protection agalnst him when they havo ceased to sell or advertise that 
medicine, and are using his name In advertising and selling a différent 
medicine. 48 Fed. Rep. 949, reafflrmed. 
8. Eqtjity Plkading— Ckoss Bill. 

Where one claiming the exclusive right under a contract to use the 
name of another in the sale of patent medlcines fUes a bill against him 
to enjoln a violation thereof, whereupon the latter files an alleged cross 
blU to enjoln complainant from mailing a use of the name not authorized 
by the contract, this latter bill is not a true cross blll, but an original 
bill. 

In Equity. Bill by the Chattanooga Medicine Company against 
M. A, Thedford and W. J. Satterfleld to enjoin the use of a trade- 
name. Défendants flled a cross bill asking the same relief. A pre- 
liminary injunction was heretofore denied. 49 Fed. Eep. 949. The 
case is now on first hearing. Decree for défendants on the original 
bUl, and decree dismissing the cross bUl. 

John L. HopMns & Sons and J. T. Lupton, for complainant. 
N. J. & T. A- Hammond and 0. P. Goree, for défendants. 

NEWMAN, District Judge. This case has now been heard for 
final decree on the bill, answer, and évidence. The bill seeks to 
enjoin the M. A. Thedford Medicine Company, of Eome, Ga., from 
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the manufacture, advertisement, and saie of what is known as 
"Thedford's Liver Invigorator." The facts in the case are shown 
witii sufflcient fullness in the statement of facts and in thë opinion 
filed by the court on the application for temporary injunction, and 
reported in 49 Fed. Bep. 949. Much testimony has been taken, and 
hâs been heard by the court. The case has also been fuUy argued, 
and elaborate briefs submitted, by counsel on both sides; and the 
court has held the matter up for some time, in order to give it full 
considération. The main question in the case is now, as it was at 
the preliminary hearing, as to the right acquired by Smith, Mc- 
Knight & Patten under their contract with M. A. Thedford, of date 
November 26, 1876, and as to the extent to wliich Thedford parted 
with the right to use his name in connection with liver medicines, 
and, consequently, what right remains in him as to such use. This 
court held on a former hearing that "Thedford only parted with the 
right to use his name in connection with Dr. Simmons' Liver Medi- 
cine." After the sale by Thedford to Patten aud his associ- 
âtes, the A. Q. Simmons Liver Medicine Company was organized 
for the purpose of making, advertising, and selling Dr. A. Q. Sim- 
mons' Liver Medicine. This company commenced and continued 
the business until it was enjoined from using Dr. Simmons' name 
on its wrappers and advertising matter by a decree of the United 
States circuit court for the eastem district of Tennessee in a suit 
by J. H. Zeilin & Co., of Philadelphia, against the Simmons Com- 
pany. After this injunction, and after the company was compelled 
to,drop the name of Dr. A. Q. Simmons from its literature, the Chat- 
tanooga Medicine Company was organized, and became its successor. 
It then commenced, and is now engagea in, the manufacture of 
what is càlled "Ml A. Thedford's Original and Only Genuine Liver 
Medicine or Black Draught," claiming the right to so designate its 
medicine by reason of the contract with Thedford made in Novem- 
ber, 1876. The évidence shows that there were transfers in writ- 
ing from Smith, McKnight & Patten to the A. Q. Simmons Liver 
Medicine Company, and from that company to the Chattanooga 
Medicine Company, and shows, further, that thèse transfers were 
destroyed in a fire whieh occurred at the manufactory of the Chat- 
tanooga Medicine Company. Z. C. Patten, who is now président of 
the Chattanooga Medicine Company, and has been connected with 
both companies, testifles that ail the rights acquired by himself and 
his associâtes from Thedford wére thus regularly transferred to the 
A. Q. Simmons Medicine Company, and by it to the Chattanooga 
Medicine Company. The wrappers, such as were used by the A. Q. 
Simmons Liver Medicine Company, and a poster used by it, hâve 
been put in évidence. They show that the medicine was present«d 
to the public as "Dr. A. Q. Simmons' Original and Only Genuine 
Vegetable Liver Medicine, Manufactured by the Dr. A. Q. Simmons 
Liver Medicine Co., Successors to M. A- Thedford & Co." There is, 
also, on both wrappers and poster, an excellent picture of Dr. A. Q. 
Simmons, (judging by his photograph, which is in évidence,) and 
undemeath it appear the words, "Trade-Mark, Eegistered." The 
évidence shows that this picture was regularly registered as the 
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trade-mark of the A. Q. Simmons Liver Medicine Company in the 
proper office at Washington. 

Now, this becomes important, in view of a contention as to the 
oonstniction to be giren to the use of the term "trade-mark" in the 
contract between Thedford and Patten and his associâtes. It is 
contended that this term was not used in any technical sensé, but 
that the intention of the parties was rather the transfer of its use 
as a flrm name. Now, even if the intention of the parties was the 
use of Thedford's name as a trade-mark, in a technical sensé, it is 
urged that the adoption of another trade-mark, and regularly regis- 
tering and using the same, was an abandonment of any such rights 
so acquired. It is entirely clear, as was stated in the former opinion 
in this case, that Thedford sold the right to use his name in con- 
nection with Dr. A. Q. Simmons' Liver Medicine, only, and that the 
contract cannot fairly be extended beyond this. The action of the 
Simmons Liver Medicine Company in adopting the wrapper just de- 
scribed strongly favors the view that what Patten and his associ- 
âtes were buying was the Simmons Liver Medicine, and the right 
to advertise it and sell it as such. It further tends to show that 
Thedford's name was rather an incident to what was acquired than 
the principal thing conveyed, as counsel for complainant argue. 
The purpose of the parties to the contract between Thedford and 
Patten and his associâtes seems to hâve been, mainly, on the one 
hand to part with, and on the other to acquire, the right to manu- 
facture, advertise, and seU Simmons' Liver Medicine, and then to 
bind Thedford not to engage thereafter in the manufacture of said 
Simmons' Liver Medicine, under any other name or style, unless he 
should repurchase the right to do so, and, in addition thereto, to 
give Patten and his associâtes the right to continue the use of the 
name of M. A. Thedford & Co. in their business, as it was then being 
used. This construction is borne out by the subséquent action of 
the parties, untU, by reason of the decree in the Zeilin Case, they 
were deprived of the right to the use of Dr. A. Q. Simmons' name 
in the advertisement and sale of their medicine. This is especially 
true of the wrapper and poster whieh hâve been alluded to. 

It is contended on behalf of complainant that the contract re- 
ferred to "makes a clean sweep of ail rights and interests, présent 
and future, that the said Thedford had, or could hâve had, in this 
liver medicine, a competing liver medicine, or any other liver 
medicine, so far as his name is concemed." The court cannot agrée 
with the view that this co'ntract has a meaning so broad. "ÇVTiere an 
individual parts with a' right to the use of his own name in any 
given connection, the courts should not extend the contract by 
which he does so beyond its necessary scope. It certainly will not 
be held that a man has tied himself up so as to prevent the use of 
his own name any further than the clear terms of the agreement 
show his intention to do so. 

Now, the pleadings and proof show that the Chattanooga Medicine 
Company has abandoned ail pretense, so far as advertisement, 
wrappers, etc., to the use of Simmons' name, or to the manufacture 
and sale of Simmons' Liver Medicine, and sihow that it is only selling, 
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«o' far as is material hère, a medicine called "M. ÎAl Thedford's 
Original and Only Genuine Liver Medicine or Black Draught." The 
Cliattaiiooga Medicine Company claims that Thedford, in manu- 
facttiring, advertising, and selling "Tliedfgrd's Liver Invigorator," 
is infringing its riglits in tlie manufacture, advertisement, and sale 
of thei "Black Draught," because of his contract witk its prede- 
cessors, conveying the use of his name in connection with Dr. A. 
Q. Simmons' Liver Medicine. To state the proposition is to answer 
it, if the court construes the contract correctly. Even if the Chatta- 
nooga Medicine Company was manufacturing and selling what pur- 
ported t» be the Simmons Liver Medicine, it would be questionable 
(with the exceptions that will be noted hereafter) whether Thedford 
and his associâtes, by what they are now doing, are violating his 
contract j but, certainly, w<hen complainant has abandoned entirely, 
so far as représentations to the public are concerned, the manu- 
facture and sale of Simmons' Liver Medicine, or, in other words, has 
ceased entirely to use Thedford's name in the connection which he, 
by his contract, authorized it to use it, it cannot reasonably be 
claimed that the présent use Thedford is making of his name is such 
as the court will interfère to prevent. 

It seems that the efEect of the decree in the Zeilin Case was to 
leave in the Dr. A. Q. Simmons' Liver Medicine Company the right to 
make the compound known as the "Simmons Liver Medicine," al- 
though its advertisement and sale as such was enjoined; and it is 
contended that the Chattanooga Medicine Company, as the suc- 
cessor to the Simmons Liver Medicine Company, having this right, 
Thedford cannot, for this reason, make this compound, notwithstand- 
ing the fact that the Chattanooga Medicine Company does not ad- 
vertise its medicine as such. There is an issue as to whether the 
M. A. Thedford Company, of Kome, is making, as to ingrédients, the 
compound known as "Simmons' Liver Medicine." Quite a number 
of witnesses testifled on behalf of complainant that the agents and 
salesmen of Thedford's Kome company hâve been representing to the 
public that the medicine they were selling was the same as the Old 
Dr. Simmons' Liver Medicine; and some testifled that it was repre- 
sr'nted as being the same as the Black Draught made by the Chatta- 
nooga Medicine Company. Thedford dénies that he gave his salesmen 
authority to so represent his medicine, and dénies that the medicine 
he is now making is the same, as to ingrédients, as the Siaxmous 
Liver Medicine. There is no évidence before the court, independent- 
ly of thèse statements said to hâve been made by Thedford's sales- 
men and Thedford's own évidence, to show what the trnth about 
this really is. The court is not prepared to hold that the emphatic 
déniai by Thedford that the medicine is the same is overcome 
by the statements made by traveling salesmen anxious to sell medi- 
cine, and desiring to represent it in such a way as to make sales. 
The course of the argument and évidence in the case does not show, 
however, that it is very important to either party as to what are 
the ingrédients of either medicine. The main controversy is over the 
right to represent it in particular ways to the public. This seems 
to be the valuable thing in connection with such medicines, — the 
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right to give them a particular désignation to the trade and the 
public. One of the counsel for the complainant, in his brief, em- 
phasizes this Tîew of it in this way. He says: 

"If his [Thedford's] name was Important, it was as a means of Iden- 
tlfying the medicine; and It would do just as much or more harm tO' 
put it on a difCerent medloine, tlioiigh a competlng medidne, as to put It 
on the one sold." 

The court should hâve some practical reason for granting the 
writ of injunction. If the Chattanooga Medicine Company has only 
the bare right to make the compound known as "Simmons' Liver 
Medicine," and no right whatever to advertise it and put it on the 
market as such, what injury can be had f rom the advertisement and 
sale of even the Simmons Medicine by another person? Eren if 
Thedford was engaged in representing his medicine to the public as 
Dr. A. Q. Simmons' Liver Medicine, it is difficult to see wherein 
any harm would be done to the Chattanooga Medicine Company. 

In this connection it is proper to notice complainant's claim of 
wrongdoing on the part of the Thedford Company, of Eome, as to 
one feature of the wrapper used by it. On the side of the wrapper 
used to inclose the box contalning "T. L. L" is this expression: 

"We make a valuable tonlc, formerly made by my grandfather, Dr. A. Q. 
Simmons, in his lifetime; and is a most excellent tonic for ladiea, and for 
nervousness and gênerai debility of either sex." 

On the wrapper in which is contained the bottles of "S. V. T." is 
the foUowing: 

"We make 'T. L. I.,' Thedford's Llrer Invlgorator, an excellent liver médi- 
ane for ail dlseases that arise from a torpid state of the liver. The only 
genulne has my llkeness and signature on the front of each wrapper." 

As to the "S. V. T.," it may be remarked that very little of it 
seems to hâve ever been put up, and it is mainly as to the language 
used on the boxes containing "T. L. I." that the complainant's con- 
tention is of any force, which is that the purpose of the Thedford 
Company in using it is to connect the "T. il L" with Dr. A. Q. Sim- 
mons, thereby giving the public the îdea that it is the same medicine 
as that formerly made Ky Dr. Simmons. This might be of some 
force, if the Chattanooga Medicine Company was engaged, in any 
way, in making the Simmons Medicine, but as has been stated, it 
is not. The évidence shows that the Chattanooga Company has 
expended a very large sum of money in advertising the medicine 
known as "Thedford's Original and Only Genuine Lîver Medicine 
or Black Draught." "Liver Medicine" and "Black Draught" are the 
words which are displayed in the boldest tyi)e on the 'ni-apper. By 
reason of the Chattanooga Medicine Company's continued use of the 
.wrapper and of this name, and of the extensive advertis'ing which 
it seems to hâve given it, it is this which is valuable to it. Certainly, 
the particular matter now being discussed cannot în any way in- 
terfère therewith. If the Chattanooga Medicine Company had the 
right, and was making Simmons' Medicine, this might be a proper 
subject of complaint, but, as matters now are, it îs deemed im- 
material. 
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After the décision in this case on the application for temporarp 
injunction, what purported to be a cross bill was flled by deifènd- 
ant against complainant, the purpose being to enjoîn the original 
complainant f rom the use of the name of M. A. Thedford as they are 
now using it on the wrappers of their medicine, and in advertising, 
etc. Service was made on the counsel for the Chattanooga Medicine 
Company res'iding in this district. A motion was made to dismiss 
the service on the ground that the pleadings flled as a cross bill did 
not make a good cross bill, and that, consequently, it was not a case 
for substituted service. This motion was overruled, the bill re- 
tained, and substituted service sustained; the court stating, how- 
ever, that it would not then détermine how far relief could be 
granted under it. A brief opinion was flled, in disposing of this 
motion,, in which the expression was used that the contract between 
Thedford and Patten and his associâtes is the "subject-matter" of 
the original bill. This is now considered to hâve been erroneous. 
While the contract is a prominent feature of the matters set up in the 
original Mil, and of the litigation, it cannot be said to hâve been 
the subject-matter of the suit. The proper purpose of a cross bill 
is to obtain discovery, or to obtain a fuU détermination of a matter 
already in court. The purpose of the original bUl in this case was 
to détermine the right of M. A. Thedford & Co., of Rome, to manu- 
facture, advertise, and sell the medicine known as "T. L. I." In order 
to détermine this, it is not necessary to hâve any décision or de- 
cree as to the right of the Chattanooga Medicine Company to do 
what it is now doing. It may be true that a détermination of the 
right of the Thedford Medicine Company, of Eome, to carry on its 
business, involves some considération of what complainant's rights 
are as to the use of Thedford's name; but it is not at ail necessary, 
in order that the défendants may hâve a complète détermination of 
the questions ra'ised against them in the original suit, that their 
cross bill should be entertained and heard. The suprême court, in 
the case of Ayres v. Carver, 17 How. 591, states the rule in référence 
to a cross bill (on page 595) as follows: 

"A cross bill Is brought by a défendant In a suit against the plalntiff In the 
same suit, or against other défendants in the same suit, or against both, touch- 
ing the matters in question In the original bill. It is brought either to obtain 
a discovery of facts, in aid of the défense to the original bill, or to obtain full 
and complète rehef to ail parties, as to the matter oharged In the original 
bill. It should not introduce new and distinct matters not embraced In the 
original bill, as they cannot be properly examlned in that suit, but constitute 
the subject-matter of an original, Independent suit. The cross bill Is auxll- 
îary to the proceeding in the original suit, and a dependency upon it. It is 
said by Lord Hardwicke that both the original and cross biU constitute but one 
suit, so intimately are they connected together. Fleld v. Schieffelin, 7 Johus. 
Oh. 252." 

This is in Une with ail the authorities on the subject, and sup- 
ports the view now taken, that the plead'ing flled and caJled a "cross 
bUl" is not good as such, and it will be dismissed, with costs. 

There must be a decree on the original bOl in f avor of défendants, 
denying the injunction. 
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McKAY & COPELAND LASTING MACH. CO. r. OLAFLIN et al. 

SAMB V. DIZEB et al. 

(Circuit Court, D. Massachusetts. September 22, 1893.) 

Nos. 2,776 and 2,786. 

1, Patents fob Inventions— Limitation op Claims — Combination— Lastinq 

Machines. 

Claim 8 of letters patent No. 197,607, Issued November 27, 1877, to 
Copeland, Woodward & Brock, covers "In a lastlng machine, the com- 
blnation of the adjustable carriage, B, provlded with means for sup- 
porting an osclUatlng plate, and said oscillating plate, substantlally as 
deseribed." Edd, that the words "substantiaUy as described" refer only 
to the éléments mentloned In the clalm, namely: (1) "Adjustable car- 
riage, B;" (2) "means for supporting an oscillating plate;" and (3) "an 
osciUatlng plate;" and that, although every combination described in 
the spécification includes a centering foot or équivalent instrumentality 
for tipping the adjustable carriage, thls élément should not be read Into 
the claim. 

2. Samb— Construction op Claimb. 

General rules as to construction of clalms. Limitations of functlons of 
mechanical experts in this partlcular. 
8. Kame. 

The claim must be construed as covering a combination of only the 
three parts named, for use with any lasting machines to which they 
can be applied through any adaptable instrumentalltles on the plate, 
and with such methods for operating ail the same as may be applicable 
thereto. 

4. SaMB— "SUBSTANTIAILT AS DeSCHIBBD. " 

Whether the worrls "substantiaUy as described" limit the "means for 
supporting the oscillating plate" to the ordinary pivoting arrangement, 
which Is the only one described in the spécifications, or whether the 
Word "substantiaUy" would Include ail équivalent means, is not decided; 
but, assuming the former construction to be correct, the claim is not 
Infrlnged by a machine which uses sprlng rookers for tipping the plate. 
6. Same— Anticipation. 

Watson V. Stevens, 2 C. C. A. 500, 51 Fed. Rep. 757, distinguished. 
6. Same— Invention. 

Assuming that the clalm should be broadly construed to cover every 
method of tipping a plate or table carrying lasting tools, it Is void as 
claiming so universal a function as the tipping motion in Its application 
to a use analogous to those famillar generally and In prior lasting ma- 
chines. 

In Equity. Thèse were two suits for the alleged infringement 
of letters patent No. 197,607, issued November 27, 1877, to Oope- 
land, Woodward & Brock for an improvement in, lasting machines 
for boots and shoes. Bills dismissed. 

, Fish, Eiichardson & Storrow and James J, Storrow, for complain- 
ant. 

John L. S. Eoberts, Ehner P. Howe, and Walter K. Griffin, for 
défendants. 

PUTNAM, Circuit Judge. The issues in thèse two cases are 
the same. They tum on the eighth claim of the patent in suit, 
wMch reads as foUows: "In a lasting machine, the combination 
v.58F.no.2— 23 
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of the adjnstable carrîage, B, provided with means for support- 
ing «n o^eiUating plate, and said oscUlating plate, substantially 
as described." The first question which arises tonches the con- 
struction of this claim. The respondents cootend that by reason 
of the manner in which the spécifications describë an automatic 
method of tipping the adjustable carriage through the instru- 
mentality of the centering foot, the words "substantially as de- 
scribed" Inyolve the latter; that the automatic movement is a 
part of the combination covered by the claim, and that a machine 
iwhich does not contain that movement cannot infringe. Experts 
hâve testifled upon this proposition, which nevertheless is, in this 
case, entirely one of construction, and rwholly for the court. There 
is ho peculiar mystery in the statu tes of the United States touch- 
ing patents, nor in the application of them; and the spécifica- 
tions and claims for which they provide are to be construed ac- 
eording to the ruies of the common law. So far as they are plain 
and need no construction, the court is not to be governed or in- 
fluenced by opinions of mechanical experts. The most such wit- 
nesses can do towards aiding to , ascertain their meaning is to ex- 
plain to courts the sensé of words of a technical or spécial char- 
acter, and to bring before them a knowledge of the state of the 
art, and of other facts constituting the circumstances in the light 
of which the rules of law are to be applied. 

The words "substantially as described" refer, according to the 
plain use of language, only to the éléments steted in the claim. 
If there was any doubt on this point of construction, the oase would 
be aided by Lake Shore & M. S. Ry. Oo. v. National Car-Brake 
Shoe Oo., 110 U. S. 229, 4 Sup. Ct Rep. 33, which on this proposi- 
tion was quite like the case at bar. There the court held (page 
235) that the words, "constructed and arranged substantially as 
specifled," mean "substantially as specified in regard to the com- 
bination which is the subject of the claim." A strikingly analo- 
gous case is Day v. RaUway Co., 132 U. S. 98, 10 Sup. Ct. Rep. 11. 
There the position of the parties was reversed from that at bar. 
The patentée of an alleged improvement in railroad track clearers 
attempted to interject into one of the claims, for the purpose of 
saving it. a peculiar method of pivoting, which had been described 
in the spécifications. The claim did not set this out, although 
other claims did; but it contalned the words, "as and for the 
purpose set forth." It was contended by the owner of the pat- 
ent that, as the combination would be inoperative "for the pur- 
pose set forth," unless the bottom of the car was treated as 
a part of the combination, the peculiar method of pivoting must 
also be included; but the court overruled this contention. In 
the case at bar, therefore, "substantially as described" concerns 
only the spécifie things stated in the claim, namely: "(1) Ad- 
justable carriage, Bj" (2) "means for supporting an oscillating 
Elate;" and (3) "an oscillating plate." The expression "a last- 
ig machine" need not be considered. because ail parties must 
agrée that it is generic. 
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It îs true that every combinatiôn described by the spécifica- 
tions includes tlie centering foot, or at least an équivalent instni- 
mentality, for automatically tipping tlie adjustable carnage; but, 
while this miglit aid if the language of tlie claim was obscure, 
it is not sufificient to throw any doubt on what, standing by itself, 
is complète and précise. The fact that the spécifications describe 
no method of making use of the complainanfs alleged improve- 
ments, except by the aid of a centering foot or its équivalent in- 
strumentality, might raise a question to be considered later on, 
if necessary. 

While claim 8 mentions no immédiate lasting instrumentali- 
ties to be carried on the oscillating plate, yet, on fundamental 
principles, it is not necessary that a patentée should enumerate 
éléments VFhich he has a right to assume every one vs^ould supply, 
whether it be, as in this case, the instrumentalities or tools in- 
tervening between the oscillating plate and the work, or the means 
of applying power lying back of the parts described. It follows 
that the claim is satisfied without attaching to it the centering 
foot, or other automatic method for tipping the oscillating plate; 
and It is to be construed as covering a combinatiôn of only the 
three parts already specifled, for use with any lasting machines 
to which they can be applied, through any adaptable instrumen- 
talities upon the plate, and with such methods for operating ail 
the same as may be applicable thereto. 

So far as ail thèse are concerned, there wiU be no dispute as 
to the meaning of the words "aubstantially as described," except 
so far as they relate to "the means for supporting" the oscillating 
plate. In the spécifications the means described seem to be the 
ordinary pivoting, which would probably be the first to occur 
to any mechanic; while in the respondents' machines the tipping 
or oscillating is accomplished by the use of spring rockers. There 
can be no question that the contention of complainant is correct, 
that a spring rocker is a perfectly familiar way of obtaining a tip- 
ping motion, as weU as a pivot, and that ordinarily one is a weU- 
known équivalent for the other; so that, if the case turned on this 
alone, the court would hâve no doubt that respondents' machines 
infringed. But hère cornes In the considération of the words 
"substantiaUy as described," with référence to the "means for sup- 
porting" the oscillating plate. In the view which the court is 
compelled to take of this case, it is not necessary for it to détermine 
absolutely whether or not tiiese words are limited to the spécifie 
device of pivoting, in which case there would clearly be no infringe- 
ment, and would be a decree for respondents; or whether, by the 
construction to be put on the claim and spécifications, the word 
"substantiaUy" covers ail équivalents for the pivoting. The in- 
clination of the court is to the latter, as is claimed by the com- 
plainant; but it can for this case assume that on this point his 
contention is correct. 

The substance of this contention is illustrated by the fact that 
complainant states that the patented improvement consista in 
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mounting the çlosing-in plates on a tipping, înstead of on a rigid, bed, 
thns clàiming the benefit of ail that can be covered by contrasting 
the word "tipping" with the word "rigid." Again, it puts it that 
the invention does not consist in changing the détails of a joint 
where a joint already penmitted motion, but in flrst inserting a 
joint, and thus flrst giving the caimcity for an adjustment where 
none existed before. The breadth of the constrncrtion which it 
puts on the claim is further illustrated by the fact already referred 
to, that it maintains that the spring rockers used by respondents 
are, for the purposes of the claim, the équivalent of the pivots 
shown by the spécifications. The resuit, according to complain- 
ant's" contention, is a claim so broad as to reach every form of tip- 
ping longitudinally an osciUating plate suited to carry any form 
of tools for lasting, at least those for lasting the heel and toe, com- 
bining with them the other matters already specifioally referred 
to. Everything is admitted to be old even in combination, except 
the function of tipping instead of rigidity. The question of the 
validity of so broad a claim wUl be comsidered further on. 

The utility of the adjustable carriage becomes évident at once 
on its being presented to view, and is clearly stated by the tes- 
timony of expert Crisp, on his cross-examination, as follows: 

"Question. Isn't it true that a large part of the progress lu lasting machines 
has been In increaslng the adjustabillty of the lasting tools or devlces? 
Answer. Yes. Q. And that Includes increaslng the speed and facUity of ad- 
Justment; is that not so? A. It certalnly is, and any facillty of adjustment 
wMch saves the operator a few seconds per shoe is a marked improvement 
in the art of machine lasting." 

Touching also the défense of want of novelty, including alleged 
anticipation by other patents, thê court is satisfled that it is not 
maintained by that clear state of facts and convincing balance 
of proofs which the suprême court now requires. It would sub- 
serve no useful purpose to state the reasons for this at length. 
They are sufficientJy summed up in the foUowing further testimony 
of Mr. Crisp, again on cross-examination: 

"Question. Now, do you flnd anywhere in the state of the art, as It existed 
at the date of the patent in suit, any machine or patent which embodies or 
describes a pair of lasting plates moimted npon another plate capable of being 
tlpped transversely to the length of the last? And in answering my question 
you need not confine yourself to 'a pair of oscillating lasting plates,' but 
consider any pair of lasting plates, whether capable of Indivldual oscillation 
or not, so long as they are both mounted npon a tiiird plate which is capable 
of being tlpped transversely to the length of the last. Answer. The exact 
équivalent to said device mentloned in the question, and as the question Is 
put, is only found In the défendants' exhibit, Fischer Toe-Lasting Head. Q. I 
am imcertaln what you mean by the word 'équivalent' In your last answer, 
but I suppose you mean that you do not flnd the construction referred to in 
Int. 56 anywhere in the state of the art as it existed at the date of com- 
plainant's patent, except in the Fischer patent, already referred to, and in the 
toe head of the American machine. A. I mean that I find only in the Fischer 
device two lasting plates, mounted upon a third plate, or bed, which is capable 
of being tlpped transversely to the length of the last. Q. And the trans- 
verse tipping of the Fischer device was accompllshed, was it not, by putting 
a pièce of cardboard between the contracting parts of the head and base, as 
lUustrated by Mr. Fischer in défendants' exhibit, Fischer Toe-Lasting Head? 
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A. Tes; by elther stJmming or wedglng the head to the proper IncUnation np- 
on the base, and there clamping It. By 'shimmlng' I mean one or more layers 
of any thin materlal,— cardboard, leather, or metaL" 

From the proof elsewhere it appears that the result produced 
by the shimming referred to was not anticipatory, within the nile 
laid down in Tilghman v. Procter, 102 U. S. 707, 711, and Toplifl 
V. Topliff, 145 U. S. 156, 161, 12 Sup. Ct Eep. 825. 

Aa already stated, the spécifications throughout describe the 
Improvements of the patent as used in connection with the anto- 
matic movement produced by the "centering foot." That portion 
w^hich describes the pith of the invention, so far as important ioi 
this case, has the following language: 

"The pardcular featares to whlch our Invention relates conslst— First, In 
means for automatlcally adjusting the heel-lasting mechardsm by the slope 
of the bottom of the last, whereby the heel-folding plates, when actuated, close 
upon the bottom of the last, substantlally parallel wIth the plane thereof, as 
hereinafter explained." 

Aa already stated, the court cannot perceive that the spécifi- 
cations anywhere point ont that claim 8 can be availed of without 
means for automatlcally adjusting the heel-lasting mechanism, as 
the complainant now says it may be, and as is now in the com- 
plainant's commercial machines invariably practiced. Although 
the claim receives the construction which the complainant insists 
on, this will not necessarily aid him, unless it also appears that 
the patent describes a method of using the combination covered by 
it without the centering foot. Kelleher v. Darling, 4 Clifl. 424, 
436. There is an exception, probably applicable hère, based on 
fundamental principles of patent law, whenever persons skilled 
in the art or science to which the improvement appertains can 
with the aid of the spécifications supply the omission. This point, 
however, is not clearly raised, and the court has reached a conclu- 
sion which makes its détermination unnecessary. 

If the claim does not go to the extent contended for by the com- 
plainant, respondents' machines do not infringe, as already said. 
If it does go to that extent, and is valid, the court is convinced 
that respondents' spring rockers are the équivalent of complain- 
ant's pivots, and that there is an infringement. This leaves what 
for the court is the most difficult question the case involves. 

In the présent state of mechanical advancement a claim so 
broad as complainant's, of which the new function is in substance 
every method of tipping a plate or table carrying lasting tools, 
bears at the outset a very strong presumption that it seeks to 
grasp too much to be valid. The field seems to be too familiar, 
and too much in common, to permit any one to acquire a monopoly 
of any very large portion of it. The court is unable in this record 
to flnd anything which overcomes the presumption stated. 

The patent in suit issued on an application filed November 8, 
1877. The prior patent for a lasting machine issued to the same 
patentées on an application filed May 26, 1877. The spécifica- 
tions of the patent in suit describe the improvements covered by 
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it as moaiflcations and deTclopmènts of the devîces embodied in 
the earlîer patent. So far as the claim in contest is concerned, 
tlie earlier patent contained everything necessary according to 
the complainant's contention for a successful lasting machine, ex- 
cept the tipping plate in lieu of a rigid one. The earlier patent 
was the pioneer one, if either was of that character, which the 
court need not consider. It carried on the rigid plate, corres- 
ponding to the osciUating plate, what are desoribed in it as 
"oscillating, turning, and smoothing finger plates," and which were 
intended to a certain estent to adjust themselves to the inequali- 
ties of lasts, and were directly suggestive of the additional oscil- 
lation embraced in claim 8, now in question. A witness for the 
complainant shows that the machine, according to the first patent, 
was quite satisfactory, so far as the side-lasting devices were con- 
cerned, but not as to the heel and toe lasting, and that to over- 
come this difficulty it was essential that the wipers or slides turn- 
ing over the upper at the toe and heel should be so arranged that 
they would adjust themselves to the slope or roU or twist of the 
last. The witness continues, in eflect, that the resuit was an 
improvement, so that, while the bed-plate in the earlier patent 
was rigid, in the later one it was eut away from the carriage, and 
mounted so as to tip, and that from the moment this was applied 
the machine became a successful operative one, lasting shoes, 
either rights or lefts. 

The defect and remedy must hâve' been discovered after the ap- 
plication for the earlier patent, May 26, 1877, and before that for 
the later one, November 8th. The court is not referred to any- 
thing in the record which shows that the dilHculty to be overcome 
was not met promptly and easily on its being discovered. The 
case, therefore, bas none of the spécial éléments which enabled 
the court of appeala in this circuit to sustain the patent in Watson 
V. Stevens, 2 C. C. A. 500, 51 Fed. Rep. 757; or of those of other 
like instances where patents hâve been maintained. There the 
controUing considérations were that what was claimed to be in- 
vention was shown to hâve been such as a matter of fact, and in- 
dependently of any théories which courts may entertain; because, 
notwithstanding it was insisted in each instance that the improve- 
ment was one which would ordinarily occur to a skiUed mechanic, 
the fact was that it had been long sought after, and had not been 
found. 

The court might perhaps assume to understand of its own knowl- 
edge, concerning whatever is required to be moved to and from the 
thing on which it is to operate, or to be adjustable at différent angles 
with référence to it, that it is common to support such on a plate 
or table so mounted that it may be tipped, and this whether the 
tipping is to be longitudinal or transverse, or even by a universal 
joint; but the court prefers to rest this fact on the évidence sus- 
taining it, which is found in this record at several places. 

It is not necessary to incumber this opinion with citations from 
familiar cases; but the court notes the language of Mr, Justice 
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Matttews in HoUister v. Manufacturing Co., 113 U. S. 59, 73, 5 
Sup. et. Rep. 717, fatal to the patent in that case, that, "as soon as 
the mischief became apparent, and the remedy was seriously and 
systematically studied by those compétent to deal with tbe sub- 
ject, the présent régulation was promptly suggested and adopted." 
The facts shown in the record, already referred to, seem to 
meet exactly this last observation; although, of course, the court 
is aware that some of the most valuable and useful aids to man- 
kind in the way of discovery, and therefore most deserving the 
reward of a patent, hâve come as a mère happy thought, and not 
as the resuit of long study or seeking for résulta, and that some 
were also such imperceptible advances as hardly to be measured 
by the courts, while thoroughly appreciated by the common un- 
derstanding of mankind. It is not always easy to put one's self 
in the place where the claimed invenlor stood at the time he made 
his advance, whatever it might hâve been; and the final détermina- 
tions of questions of this nature are necessarUy more correct as 
the average judgment of several than as the unsupported conclu- 
sions of only one individual. Nevertheless, while proceeding with 
some doubt, the court feels obliged to apply to the case the pith 
of Lovell Manuf'g Co. v. Cary, 147 U. S. 623, 637, 13 Sup. Ct. Eep. 
472, and hold that under ail the circumstances brought to its at- 
tention the improvement as presented by this broad claim was only 
applying an old process to an analogous subject, with no change 
in the manner of application, and no resuit substantially distinct 
in its nature; and that to sustain complainant's claim 8 would 
be to monopolize so universal a function as the tipping motion 
in its application to a new use analogous to those which were 
familiar, not only generally, but in this very machine, without 
any évidence that those skilled in the art had before sought or 
failed to do the same. It seems to the court that thèse patentées 
do not go beyond what was disallowed as a so-styled "double use" 
in the leading case of Pennsylvania R. Co. v. Locomotive Engine 
Safety Truck Co., 110 U. S. 490, 4 Sup. Ct. Eep. 220, and in Eoyer 
V. Eoth, 132 U. S. 201, 10 Sup. Ct. Eep. 58. 

The complainant refers to the position occupied by Mr. Copeland, 
one of the patentées, who sold to complainant the patent on which 
this bill rests, and who is now said to be interested in the rival 
machines of respondents. In view of the fact that the court 
has been compelled to adjudge invalid the eighth claim of a pat- 
ent which probably Mr. Copeland sold as valid, it may be that 
there is some just principle of law which would estop Mr. Copeland 
from disputing its validity if he was a party respondent in either 
of the cases under considération, although such a proposition has 
not been pressed on the court. Inasmuch, however, as he is not 
a party respondent, and as the question does not tum on a con- 
flict of proofs, but on the effect of the fair construction of the claim 
in question, and of facts relative to the state of the art which 
cannot be disputed, the court is required to examine the case as it 
would if the patent was contested by any persons with whom Mr. 
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Copeland Was in no way cônnected, or who derived no interest 
under him; and accordingly it Las done so. 

In view of the relations wliich a judge disposing of a case in the 
circuit court iolds to the court of appeals, and of the importance 
and diflaculty of the questions involved, and of the conséquent con- 
sidération which this court has been compelled to gire them, it 
seems proper to cover in this opinion the principal matters which 
hâve been discussed at bar, notwithstanding the fact that the 
litigation has been disposed of on the single point that the claim 
does not cover a patentable invention. In each case the order 
will be, biU dismissed, with costs. 



FASSETT V. BWART MAJSTUP'G CO. 

(Circuit Court, N. D. HUnois. April 3, 1893.) 

1. Patents fob Inventions— Divisional Applications— Ebsbbvations — Con- 

STBUCTION— LiNK-ChAIN COUPLINQ MACHINE. 

Nelson B. Fassett filed divislonal applications, deslgnated as "Cases A 
and B," for a machine for coupling the links of drive chalns. Case A de- 
scrlbed and clalmed, among other things, a machine which assemt)led the 
links by thrusting them endwise together, and resulted in a patent issued 
August 17, 1886. The patent contained this réservation, designed to 
cover the matter contained in Case B: "The feed chute, giiide way, and 
mcans for pushing the assembled links forward therein, a deliveryi 
wheel or device, the fulcrum plate or corner, operatlng mechanism, and 
suoh détails of construction not herein broadly claimed,— form the sub- 
ject of a separate application." (Case B.) Case B was put into inter- 
férence with the patent issued to Eugène L. Howe May 12, 1885, (No. 
317,790,) for a machine for coupling links by a sidewise thrust, and the 
proceedings resulted in favor of Howe. Pending this proceeding, however, 
Fassett, claiming that the interférence issue did not cover ail the matter 
of Case B, filed a divislonal application thereof, (Case C) alleged to in- 
clude the omitted matters, which resulted in patent No. 377,376, Issued to 
Fassett February 7, 1888. The last 9 claims of this patent were broader 
than those of Case A, and covered, substantially, a machine for coupling 
links by both an endwise and sidewise thrust. Held, that thèse claims 
were invalid— First, because they were too broad to be covered by the 
réservation in Case A; and, second, because the matter of Case O was 
not divislonal or properly severable from the matter of Case A, whether 
the severance be considered as direct, or made tlirough Case B. 
8. Samb- Abandonment. 

By taking out the patent resulting from Case A, which was for a de- 
vice arranged to operate in a spécifie manner, the clalmant abandoned to 
the public the more gênerai claims which might hâve been predicated upon 
the same combination of parts. 

3. Samb— Séparation op Claims— Action dp Patent Office not Concltjsivb. 

The action of the patent office in aUowing a séparation of claims into 
divislonal applications Is not conclusive, and the question whether the 
severance was proper and vaUd may be passed upon by the courts. 

4. Same— DivisiBiLiTY of Applications. 

The doctrine of the patent ofSce that applications for patents shall 
not be severable, except on structural Unes, must be held to mean upon 
physical lines, which actually dlvide the machines into separate parts. 
6. Same— Interférences — Patbnt-Ofpicb Décision— Conclusiveuess. 

A décision by the patent office in an interférence proceeding is conclu- 
sive between the parties, even if wrong, when no steps hâve been taken 
to set it aside. 
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In Equity. Suit for infringement of the last 9 of the 10 claims 
of letters patent No. 377,376, issued Febniary 7, 1888, to IsTelson 
B. Fassett, for a "machine for coupling chain links." Bill dis- 
missed. 

The object of the Invention Is thus descrlbed by the Inventer In the caveat 
flled by him in the patent office: "Tlils invention relates to the production of 
a maclilne which, under conditions of form and structure, shall render it 
capable of accomplishing automaticaUy the labor now performed by hand 
manipulation, namely, that of uniting or coupUng together the intégral 
parts or Ihiks of a drive chain, to form a chain, at the same tlme removing 
any and ail surplus material that may remain in conséquence of the sprues 
not havlng broken ofC sufflciently close to the linlss, thereby trlmming them 
to conform to unlform caliper from Inslde surface of hooli, and also removing 
any fins or feathery extremlties of the hoolc, If any shall there exlst, and of 
bringlng ail hooks to standard size by thrusting a drlft through them." 

From the agreed statement of faets In this case, it appears "that the com- 
plainant, Fassett, during the vrtnter of 1882-83, Invented and constructed a 
machine for assembling the Unka of drive chains together, lil^e that repre- 
sented and exhlblted in his model marked 'Fassett Exhibit Model No. 1,' and 
operated the same experlmentaUy, during the first haJf of 1883, at the Mo- 
line Malléable Iron Works, at Mollne, 111., and put together during said time 
about 5,000 feet of chain, none of which, however, was ever used or sold; 
that said machine assembled the links of the drive chain together by an end- 
TVise thrust of the links, as shown in said model." 

The coupling mechanism of this model Is shown, substantlally, in FIg. 1. 
H is a guide way or chute along which thé separate links descend after being 
trimmed and sized by appropriate devices above. C is the chain channel 
or guide way, along which the eoupled chain is forced. M is a force bar 
which pushes the descending link Into engagement with the last preceding 
link as it lies in the chain channel at the proper angle. V is a thrust bar 
which pushes the completed chain along the guide way, C, the proper dis- 
tance to recelve the next descending Itnk. 




B^ssett's caveat was flled April 8, 1884, and renewed for one year, under 
the rules of the patent oflice, on April 4, 1885. The caveat contained the 
following passage: "So far, It will be noted that aU that has been said about 
the machine has had référence only to drifting, coupling, etc., drive-chain 
links that belong to that class of links that are eoupled together by one link 
being thrust endwise at an acute angle Into union with the adjacent link; 
the end bar being adapted to enter laterally through the mouth of the hook 
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of the adjacent link, wtoterer may be the device for retalning the links 
in union wlth each other. But now it wlU be found that the same machine 
Is equally applicable to the purposes of drilting, trimming, coupUng, etc., cer- 
tain other styles of Unks, wlth but a very slight modification of the machlnr 
already illustrated. That modification is to be found illustrated In Flg. 28 of 
the di-awings, and It has for Its object the drifting, trimming, coupltag, etc., 
of a class of Unks now In common use, which are made to slide sldewlse into 
union wlth each other; the crossbar enterlng the hook at one side of the ad- 
jacent link, and moving endwise through the opening of the hook, as 
shown In Fig. 27." . 

In January, 1884, Eugène L. Howe had made a machine for assembiing 
coupling Chain links by a sldewlse thrust. Howe obtained a patent for his 
machine on May 12, 1885, whlle the Fassett caveat was on flle, the patent be- 
ing No. 317,790. On August 21, 1885, Fassett flled divisional applications 
known as "Casé A and Case B." Case A contained claims coverlng the 
device for coupling links by an endwise thrust, and a patent was issued 
thereon August 17, 1886, being No. 347,338. This patent contained the fol- 
lowlng claims, which relate more especlally to the coupling devices: "(5) 
The chain channel or guide way, located directly under the feed chute or 
link channel, and in the same vertical plane therewlth, In combina tion wlth 
a periodlcally moved pushing device for Intermittently carrylng the chain 
along within said guide way or chain channel the required distance to bring 
the hook of the link last coupled directly Under the crossbar of the lowermost 
link in the channel of the feed chute, substantlally as set forth. (6) The 
chain channel or guide way, located directly under the feed chute or link chan- 
nel, and In the same vertical plane therewlth, in eombination wlth a force 
bar or coupling device for periodlcally forcing the lowermost link lengthwise 
downwardly in said feed chute into union with the last link in the chain chan- 
nel or guide way, substantlally as set forth. (7) The chain channel or guide 
way. located directly under tbë feed chute or link channel, and in the sanie 
vertical plane therewlth, in eombination wlth a fulcrum plate or corner, and 
means for pushing the chain along, at propet Intervais, the required distance 
to bring the hook of the last coupled link directly under the end bar of the 
next link to be coupled therewlth, substantlally as set forth. (8) The chain 
channel or guide way located directly under the feed chute or link channel, 
and in the same vertical plane therewlth. In eombination with a fulcrum 
plate or corner, and means for periodlcally forcing the lowermost link length- 
wise downwardly In said feed chute or link guide, into union with the last 
link in the chain channel, or guide way, substantlally as set forth." "(19) In 
a machine for putting together or coupling the links of drive chains, a feed 
chute and guide way in the same vertical plane, provided at their juncture 
with a fulcrum plate, substantlally as and for the piu:pose set forth. (20) In 
a machine for putting together or coupling the links of drive chains, a feed 
chute in eombination with a link-coupling device located above and over the 
link channel of the chute, and operatlng substantlally as and for the pur- 
pose specifted. (21) In a machine for putting together or coupling the links 
of drive chains, the eombination of a feed chute, a Unk-coupling device, and 
a spring guide connected to the lower end of the chute, substantlally as and 
for the purpose described. (22) In a machine for putting together or coupling 
the links of drive chains, the eombination of a feed chute, a guide way, a 
link-coupling device, a spring guide for the links as they turn over, and a 
thrust bar to feed the chain along in guide way, substantlally as and for the 
purpose set forth." 

This patent contained the foUowing réservation, Intended to cover the 
matter of Case B.: "The feed chute, guide way, and means for pushing the 
assembled links forward therein; a delivery wheel or device; the fulcrum 
plate or corner; operatlng mechanism; and such détails of construction not 
herein broadly clalmed,— form the subject of a separate application, (sériai 
No. 174,962.)" 

Case B was thrown into interférence with the Howe patent under an issue 
framed as foUows: "The eombination with an inclined chute or feed way 
of a pusher slide for pushing the links sldewlse, one at a time, to interlock 
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with another Unk held In a suitable guide way, through wWcli the inter- 
locked links are conveyed from the machine; a link feeder for turning over 
and feeding the Interlocked links along the discharge guide way; and inter- 
mediate mechanism for automatically operating said devices." 

This issue was finally determined in favor of Howe, on the ground that, 
while Fassett was the flrst to conceive the idea of a coupling machine hav- 
ing a sidewise thrust, Howe was the flrst to reduce the invention to aetual 
practice, in his machine of January, 1884. But, while the interférence was 
pending, Fassett, claimtng that the interférence issue did not include ail the 
matter of Case B, flled another application as a division thereof, alleged to 
include the omltted matters. This application, whieh was designated 
"Case C," resulted, after several appeals from adverse décisions by the ex- 
aminer, in the Issuance, on February 7, 1888, of the patent now sued upon, 
being No. 377,376. The 9 clalms in controversy are as follows: "(2) In a 
machine for coupling chain links, the combination of a feed chute adapted 
to receive uncoupled chain links, a llnk coupler for pushing the end bar 
of an uncoupled link into the hook of one of a séries of assembled links, and 
a stop or abutment to support the hook of one of the assembled links against 
the thrust of the llnk coupler, substantiaUy as Set forth. (3) In a machine 
for coupling chain links, the combination of a feed chute adapted to receive 
uncoupled chain links, a chain channel adapted to receive assembled links, 
and a llnk coupler for pushing the end bar of an uncoupled link Into the 
hook of one of the assembled links, substantlally as set forth. (4) In a 
machine for coupling chain links, the combination of a feed chute adapted 
to receive tmcoupled chain links, a chain channel adapted to receive as- 
sembled links, a llnk coupler for pushing the end bar of an uncoupled llnk 
into the hook of one of the assembled links, and a pushing device for ad- 
rancing the assembled links In the chain channel, substantlally as set forth. 
(5) In combination wlth a guide way for contalning two or more assembled 
links, an Inclined feed chute, and a link coupler for pushing or feeding from 
the latter the links placed therein, a posltively moved pusher device arrangea 
and operating to periodlcaUy move the assembled links to the proper extent 
te bring the last one of the séries into proper relatlonshlp wlth the link 
to be next engaged wlth it, substantlally as set forth. (6) In a machine for 
coupling chain links, the combination of a feed chute adapted to receive un- 
coupled chain links, a chain channel adapted to contaln assembled links,— the 
feed chute and the chain channel belng arranged at an angle to each other,— 
a link coupler for pushing the end bar of an uncoupled link into the hook 
of one of the assembled links, and a pusher device for advanclng the as- 
sembled links In the chain channel, substantiaUy as set forth. (7) In a 
machine for coupling chain links, the combination of an Inclined feed chute 
adapted to receive uncoupled chain links, a horizontal chain channel adapted 
to receive assembled links, a llnk coupler for pushing the end of an un- 
coupled llnk into the hook of one of the assembled links, and a pusher de- 
vice for advanclng the assembled links in the chain channel, substantiaUy 
as set forth. (8) In a machine for coupling chain links, the combination of 
a feed chute adapted to receive uncoupled chain links, a chain channel 
adapted to receive assembled links, a link coupler for pushing the end bar 
of an uncoupled llnk into the hook of one of the assembled links, a pivoted' 
thrust bar adapted to advance the assembled links in the guide way, and a 
sprlng adapted to move the swlnglng end of the thrust bar Into position 
for engagement wlth one of the assembled links, substantlally as set forth. 
(9) In a machine for coupling chain links the combination of a chain channel 
adapted to contaln the assembled links, a pusher device adapted to engage 
wlth one of the assembled links, and an adjustable bar for actuating the pusher 
device to properly advance chain links of différent sizes, substantlally as set 
forth. (10) In a machine for coupling chain links, the combination of a 
feed chute adapted to receive imcoupled chain links, a chain channel adapted 
to receive assembled links, a link coupler for pushing the end bar of an un- 
coupled link into the hook of one of the assembled links, the plate arranged 
in the plane of the chain channel, and means for advanclng the assembled 
Unks In the guide way, and tuming the last coupled link under the plate, 
and into Une wlth the préviens Unk, substantiaUy as set forth." 
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Fassett's devlce for coupUng llnka by a sldewise thrust Is shown lu Flg. 
2, whlch is reproduced from the drawings of the patent in suit: 




Bannîng & Banning & Payson, for complaînant. 

Cited tie foUowIng authoritles to sustaln the proposition that the action 
of the patent ofHce In allowlng a séparation of claims for the purpose of 
flllng divlsional applications is conclusive, and net reviewable in the courts: 
Matthews v. Wade, 1 MacArthur, Pat. Cas. 158; Bennett v. Fowler, 8 Wall. 448; 
Ex parte Linus Yale, Com. Dec. 1869, 111; Goodyear v. Wait, 3 Fish. Pat. 
Cas. 245; Kelleher v. Darling, 14 O. G. 674; Ex parte Atwood, Com. Dec. 
1869, 100; Bx parte Sumner, Com. Dec. 1871, 182; Manufacturing Co. v. 
Thomas, 5 Fish. Pat. Cas. 149; Ex parte Murray, 3 O. G. 659; McKay v. 
Dlbert, 5 Fed. Rep. 590; Bx parte Bancroft, 20 O. G. 1894; Ex parte 
Young, 33 O. G. 1391; Ex parte Herr, 41 0. G. 464-466; Bx parte Sartell, 
42 O. G. 296; Mahn v. Harwood, 112 U. S. 358, 5 Sup. Ct. Rep. 174, and G 
Sup. Ct. Rep. 451; Marsh v. Nichols, Shepard & Co., 128 TJ. S. 610, 9 Sup, 
et. Rep, 168; tr. S. V. Arredondo, 6 Pet. 729; Wilder r. McCormick, 2 
Blatchf. 35; Hoe v. Cottrell, 1 Fed. Rep. 599; McMilIin v. Barclay, 5 Fish. 
Pat. Cas. 199; Rubber Co. v. Goodyeai', 9 Wall. 798; Seymour v. Osborne, 
11 Wall. 541; Inspirator Co. v. Jenks, 21 Fed. Rep. 913, 914; Giant Powder 
Co. V. Safety Nitro-Powder Co., 19 Fed. Rep. 511; Bake Co. v. Marsh, 6 
Fish. Pat Cas. 394, 395; Jordan v. Dobson, 4 Fish. Pat Cas. 241; U. S. 
Rifle & Cartridge Co. v. Whitney Arms Co., 2 Ban. & A. 497; Tarr v. 
Folsom, 1 Ban. & A. 26; Eurêka Oo. v. Bailey Co., 11 WalL 492; Bartlett 
V. Kane, 16 How. 272; Doughty v. West, 3 Fish. Pat Cas. 585; Railway 
Beglster Manuf'g Co. v. North Hudson C. B. Co., 23 Fed. Rep. 594, 595; 
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Goodyear v. Rubber Ce, 2 FIsh. Pat. Cas. 514; Ttlgiman v. Mltchell, 4 Fish. 
Pat. Cas. 624; Whitney v. Mowry, Id. 208; Railroad Oo. v. Stimpson, 14 
Pet. 458; Foley v. Harrison, 15 How. 448. 

L. Hill and Kerr & Curtis, for défendant. 

WOODS, Circuit Judge. Suit for infringement of patent and in- 
junetion. In the opinion of the court, the patent in suit, in respect to 
the claims alleged to hâve been infringed, is invalid, for two reasons: 
First, because it is not covered by the réservation contained in patent 
No. 347,338, (Case A;) and, second, even if the réservation v?ere 
sufflcient, the matter of this patent (Case C) was not divisional, or 
ppoperly severable from the matter of the flrst patent, (A,) whether 
the severance be considered as direct, or as made through. Case B. 

The contention of the complainant is that the claims in the patent 
of Case A, and the claims of Case B and of the Howe patent, with 
which B was put into interférence, were for spécifie constructions, — 
the flrst for an endwise, and the others for a sidewi.se, coupling 
machine, — while the patent in suit is fundamental and generic, 
and covers a machine made up of the parts named or described, 
whether arranged and combined for coupling by an endwise, side- 
wise, or other kind of thrust, and that, the first applications being 
spécifie, the réservation in Case A operated, as it was designed to 
do, to save to the applicant the right to put into Case B generic, 
claims, and that, having been prevented from doing that by reason 
of the déclaration of interférence between Case B and the Howe 
patent, Case C was a legitimate means of attaining the desired end. 
The réservation will not bear that construction. The référence, 
instead of being to broad or generic claims, was plainly to claims 
more spécifie than those of the patent, which were already to be 
found in Case B, covering the sidewise thrust, and not to any which 
were thereafter to be formulated, and addeded to the application in 
that case. The entire réservation is as foUows : 

"The feed cbute, guide way, and means for puslilng tbe assembled links 
forward, a delivery wlieel or device, the fulorum plate or corner, operatlng 
mechanlsm, and suoli détails of construction as are not berelu broadly 
■clalmed,— forin tbe subject of a separate application, (sériai No. 174,962.)" 

In other words, whatever is "broadly claimed" is to be found 
herein, but, for the éléments specifled with such détails of construc- 
tion as are not herein broadly claimed, référence is made to Case 
B, of which they "form the subject." The patent granted, though 
for an endwise coupling, showed the entire machine, with ail its 
fio-called fundamental or generic éléments ; and the évident purpose 
of the réservation was to guard the patent against being construed 
so broadly as to include the claims in Case B for the sidewise move- 
ment; the avowed object of the séparation having been to bring 
about a déclaration of interférence between Case B and the Howe 
patent, and meanwhile to enable Case A to go, as it did, to un- 
delayed issue. There was necessity for guarding against such 
construction. The patent itself contains a suggestion of the ap- 
plicabUity of the machine to the coupling of other "forms or pat- 
terns of chain links," and in the caveat which Fassett had filed the 
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mode of construction for sidewîse thrust had been expressly de- 
vscïàbed and illustrated. Indeed,— to my mind, though it is net 
a point necessary to be decided,^-once the machine for the endwise 
coupling had been invented, it was only a matter of mechanical skill, 
and not invention, to adapt it to the sidewise thrust, aud if Fas- 
sett was, as it seems clear he was, the flrst to inrent the machine for 
thé endwise thrust, the interférence with Howe should hâve been 
resolved in his favor, on the ground that Howe's patent was a 
mère mechanical modification of Fassétt's device. Besides the man- 
ner of coupling shown in Howe's patent, the sidewise coupling might 
hâve been effected without rfemoving the chain guide or channel 
from its location directly under, and in the same vertical plane with, 
the feed chute. This could be donc by causing each link, as it 
reaches the bottom of the chute, to be pushed a proper distance to 
one side, and then either to be lowered or moved forward into posi- 
tion to be pushed into coupling by a counter sidewise thrusu A 
skilled mechanic would readUy supply the means for thèse move- 
ments, and perhaps suggest other more simple or familiar modes 
of accomplishing the resuit. But, whether the décision upon the 
interférence was right or wrong, it is conclusive between the par- 
ties, sinœ no steps were taken to set it aside. Indeed, there has 
been an avowed acquiescence in the ruling. 

In View of the terms of the réservation, and of the fact that the 
applications in Cases A and B were prepared with the intention 
that the latter should be put into interférence with the Howe 
patent, the assertion that the complainant discovered that his 
generic claims had been omitted from Case B when, on account 
of the interférence, it was too late to add them, must be regarded as 
an afterthought. 

Some of the considérations already advanced go far to establish 
the proposition that the matter of Case C was not severable from 
Case A, and that, by taking ont the patent for a device arranged 
to operate in a spécifie manner, the claimant abandoned to the 
public the more gênerai claims which might hâve been predicated 
upon the same combination of parts. The conclusive considération 
is that the so-called f undamental or generic claims and the spécifie 
claims found in Cases A and B and in the Howe patent are for the 
same machine, as a whole, and not for différent parts thereof, and 
are distinguishable only in respect to their scope. The generic 
claims are for a chain-link coupling machine, composed of the fol- 
lowing éléments, (as named in the réservation,) without restriction 
of the manner in which the coupling should be effected, viz. the feed 
chute, guide way, pusher, delivery wheel, fulcrum, and operating 
mechanism; while the spécifie claims are for the same machine com- 
posed of the same physical éléments combined in the same gênerai 
manner, but so arranged as to effect the coupling of the links in one 
icase by an endwise, and in the other case by a sidewise, move- 
ment. Except those two, it does not appear that any other mode 
of effecting the coupling had been thought of as feasible or désir- 
able, though it is conceivable that other modes might be usedj and 
there was therefore no practical reason for prosecuting the generic 
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daims, except to procure a patent which should dominate the other 
two, the efEect of which would be to nidlify the décision in favor 
of Howe upon the interférence, and to extend for eighteen months 
the monopoly acquired by the complainant under his flrst patent 

Thèse résulta are perhaps not conclusive of the invalidity of the 
patent, but they justlfy and require a strict application of the 
doctrine of the patent office that applications for patents shall not 
be severable except upon structural lines; meaning, as I think 
must be held, upon physical lines which actually divide the machine 
into separable parts. It may happen, in proper cases for division, 
that some of the parts will be dominating; but they must be less 
than the whole device, and separable upon a structural line from 
other physical parts. If the claims in question hère were properly 
severable, it is difficult to suppose a case in which broad and nar- 
row claims covering the same devices or combinations of éléments 
might not be severed. 

It has been argued that the action of the patent office in allowing 
a séparation of the claims is conclusive, but the proposition ia 
deemed unsound, and not established by the authorities cited in 
support of it 

The court, upon the whole case, finds for the défendant, and that 
the bUl should be dismissed for want of equity. 



E. B. DIBTZ CO. et al. v. C. T. HAM MANUF'G CO. 

(Circuit Court, N. D. New Yorlî. July 27, 1893.) 

No. 5,922. 

1. Patbnts l'on Invbntioks— Infbinokmbnts— TuBULAR Lanterks. 

Letters patent No. 287,932, issued November 6, 1883, to Cliarles J. Hlg- 
gins, for an improvement in tubular lanterns, wliereby tlie globe is sup- 
ported in a frame composed of a collar, rods to whieh said collar may 
be pivotefl, and the supporting base connected dlrectly by the said rods 
to the collar, the frame being hlnged to the oil réservoir, and movable 
laterally from the lantern without movlng the air tubes, burner, or réser- 
voir, are valid, aud are Infringed by a lantem having a globe supported 
in and movable with a hinged, tilting frame, composed of a collar which 
performs ail the functions of that of the Higgins patent, and has support- 
ing rods attached to, but not pivoted to, the collar, and connected with 
the base plate by a direct, thougli angular, connection. 

2. Bame. 

Letters patent No. 450,444, issued April 14, 1891, to Lewis F. Betts, for 
an improvement in tubular lanterns, is a mère improvement on the Hig- 
gins lantern, more symmetrical in appearance and convenient in use, but 
embodying the same gênerai features of construction, nelther discloslng 
new principles of opération nor accomplishlng a new resuit, and must be 
strictly conflned to the précise mechanism described and shown, and, 
whether Involvlng Invention or not, cannot hâve liberality of construction 
extended to It nor the doctrine of équivalents applied, and is not in- 
fringed by the lantem held to be an infrlngement Of the Higgins lantem. 

In Equity. Action by the E. E. Dietz Company and others 
against the 0. T. Ham Manufacturing Company for infrlngement 
of letters patent No. 287,932, issued November 6, 1883, to Charles 
J. Higgins, and No. 450,444, issued A:pril 14, 1891, to Lewis F. Betts, 
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both for improTements in tubular lanterns. Decree for oomplaîn- 
ants as to the Higgins lantern, and for the défendant as to the Betts 
lantern. 

E. S. Jenney, for complainants. 

Melville Church and Pred F. Church, for défendant. 



COXE, District Judge. This suit is to restrain infringement of 
two letters patent owned by the complainants. The flrst of thèse, 
ITo, 287,932, was granted November 6, 1883, to Charles J. Higgins. 
The second, No. 450,444, was granted April 14, 1891, to Lewis F. 
Betts. Both are for improTements in tubular lanterns. The cause 
was before the court on a motion for a preliminary injunction, but 
the validity of the patents was not decided. 47 Fed. Kep. 320. Hig- 
gins says regarding his invention: 

"My invention consists, as hereinafter speclfled and claimed, In supportlng 
the globe In a frame composed of a collar, rods to whlcU said coUar may be 
pivoted, and the supportlng base connected directly by the sald rods to the 
gald collar, the frame being hlnged to the oil réservoir, and movable later- 
ally from the lantern without moving the air tubes, burner or oil réser- 
voir. • • • 





"The globe E, of usual shape, has its upper end fitted into a collar or ring, 
a, herein shown as pivoted Upon the side rods, b b, so that the said collar or 
ring embracing the said globe at top may be turned, tilted, or sprung, or 
tipped off from the top of the globe when It is desired to rélease the latter. 
Thèse rods are shown as spring rods connected at their lower ends to the 
fierforated plate or globe support F, upon which the bottom of the globe 
rests, the said plate having a central opening to fit over the usual burner, B. 
The support F is suitably hinged to the oil chamber A, as herein shown, by 
a bent wire, c, entering a loop d, attached to the under side of the said sup- 
port F, whcreby the globe and its carrying parts may be tipped over to re- 
move the same and the support F from above the burner to enable the wlck 
of the burner to be lighted.. » • • 
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"I désire It to be understood that I do not Umit my Invention to rods of the 
exact sliape or construction shown, as it îs obvions tliat the rods or con- 
nection between the perforated plate or support for the bottom of the slobe 
and the collar which holds the top of the globe may be variously modified, 
so as to permit the collar to be tumed or moved ofC the top of the globe to 
release the same without departlng from my invention. 

"I clalm: 

"(1) In a lantem, the globe E, supported in and movable wlth a frame 
composed of the collar a, rods b b, to which said collar may be pivoted, and 
the supporting base F, connected directly by the said rods to the said collar, 
the frame being hinged to be tllted laterally, substantlaUy as shown and de- 
scribed. 

"(2) The combinatlon of the oU réservoir A, bumer B, tubes C C and D, 
and the globe E, supported in and movable with a frame composed of the 
collar a, rods b b, to which said collar may be pivoted, and the supporting 
base F, connected directly by said rods to said coUar, the said frame being 
hinged to be tilted laterally, substantially as shown and described." 

The Betts patent Is for an improvement upon the Higgins lantern. 
The spécification says: 

"This invention relates to that class of tubular lantems In which the globe 
plate Is hinged to the lower part of the lantem and the globe is held on the 
globe plate by a wire frame extending toward the top of the globe, so that 
the burner can be exposed by swinging the globe plate, with the globe 
resting theréon, to one side of the burner. The object of this invention is 
to produce a construction of the tilting globe frame which shaU be simple 
and which wUl hold the globe seeurely on the plate when in its normal posi- 
tion, and thereby Insure the proper draft of the lantem, and also when 
tilted, and thereby prevent breakage, Another object of my invention is 
to so construct the lantem that the tUting movement of the globe can be 
easily and conveniently controlled and that the globe frame is seeurely locked 
in its normal position without attaching it to the bell or canopy above the 
globe." 

The daims involved are as follows: 

"(3) Tbe combination, with the tubular lantem frame and globe, of a globe 
plate hinged to the lantern frame, upright wires secured to said plate and ar- 
ranged on the front and rear sides of the lantem, a bow wire Connecting the 
upper ends of the front and rear wires on one side of the globe, and a guard 
ring Connecting the middle portions of the front and rear wires, whereby the 
globe can be removed laterally upon tilting the globe frame, substantiaùy as 
set forth. 

"(4) The combination, with the tubular lantem frame and the globe, 
of a globe plate hinged to the rear side of the lantern frame, upright 
wires secured to said plate and arranged on the front and rear sides of 
the lantem, a bow Connecting the upper ends of said wires and bearing 
against one side of the globe, and a cross wire secured to the tubular frame 
on the front side thereof and supporting the front wire, substantially as set 
forth. 

"(5) The combination, with the tubular lantem frame, of a tilting globe 
frame composed of a supporting plate hinged to the base of the lantern, up- 
right wires secured to said plate and arranged on the front and rear side of 
the lantern, a bow Connecting the upper ends of said wires and embraeing 
one side of the globe, and a fixed bow secured to the lantern frame and 
embracing the front of the globe, whereby the upper end of the globe 
is clasped at one side and at the front when the globe frame is in its normal 
position, but permitted to be removed laterally when the globe frame is 
swung back, substantially as set forth." 

The complainants' title is not disputed, the only défenses now 
urged being lack of invention and noninfringement. The feature 
which distinguishes the Higgins lantern from ail preceding tubular 
v.58F.no.2— 24 
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ianterns is that the glass globe is mounted in a separate frame 
and tipped over from the burner laterally without disintegrat- 
ing the tubular frame or the globe-holding frame of the lantern. 
No one had done this before. Globes had been tilted before in 
tubular Ianterns, but it had beèn done by disrupting the air tubes 
of the lantern. in an awkward bungling manner wMch rendered 
it less serviceable as a lantern and interfered with its success as 
an article of commerce. The record also discloses lamps and Ian- 
terns, not tubular, with tilting globes, but it cannot be said, as- 
suming that the idea of placing one of thèse in a tubular lantern 
would occur to the ordinary lantern maker, that the ingénions 
mechanism which makes such an arrangement successful required 
only mechanical skill. The Cahoon lamp and the Clark & Kintz 
and Clark Ianterns certainly do not anticipate, and, it is thought, 
it required inrention to adapt thèse devices to a tubular lantern. 
The advantages of the tilting globe over many, if not ail, of the 
préviens structures are obvions; a number of inventors were seek- 
ing to secure thèse advantages, but Higgins was the first to do 
so by introducing this feature euccessfuUy into a tubular lantern. 
He is, therefore, entitled to protection. Krementz v. S. Cottle 
Co., 148 U. S. 556, 13 Sup. Ct, Rep. 719, and cases cited. 

It is thought that the claims of this patent are infringed. The 
defendant's lantern bas the globe E. This globe is supported in 
and movable with a hinged tilting frame. The frame is composed of 
a coUar which, though not a ring, performs ail the functions of 
the Higgins coUar in manner precisely similar. The supporting 
rods, b, b, are found in the defendant's lantern, attached to, but 
not pivoted to, the collar, and connected with the base plate by 
a direct, though angular, connection. One cannot avoid infringe- 
ment of the claiins by cntting out a section of the Higgins collar, 
attaching the rods rigidly to the collar and bending them twice 
before Connecting the other ends with the base plate. And yet, 
this is, substantially, what the défendant has done. There is 
nothing in the description or claim which makes the pivoted con- 
nection absolutely essential and nothing which requires the words 
"connected directly" to mean connected at the nearest point. The 
drawings of the patent do not show rods so connected and such 
a construction would entirely lose sight of the idea the inventer 
had in mind. We speak of two cities as being directly connected 
by telegraph though the Une between them may pursue the most 
zigzag and circuitous route. A spring may be directly connected 
with a house though the Connecting pipe may be laid around the 
base of an intervening mountain. It is in this sensé that the word 
"directly" is used, the idea being that the rods, and the rods alone, 
hold the collar and base plate together. It is only by a very illiberal 
and iUogical construction of the claims of this patent that the 
défense of noninfringement can be established. 

It is conceded by the complainants that the Betts lantern is only 
an improvement upon the Higgins lantern, embodying the same 
gênerai features of construction as the latterJ It discloses no 
new principle of opération and accomplishes no new resuit. AU 



VINCENT V. EIGBY. 371 

that can be said is that it is, perhaps, more sjmmetrîcal în appear- 
ance and convenient in use. Without pausing to consider whether 
such a structure involves invention it is perfeetly clear that the 
daims -which are designed to cover it inust be strictly confined 
to the précise mechanism described and shown. There is no 
room hère for the doctrine of équivalents or for such modifled liber- 
ality of construction as has just been extended to the Higgins 
patent. When patents deal merely with inconsequential detaUs 
each patentée must be' confined to the précise structure which 
he has contributed to the art. Derby v. Thompson, 146 U. S. 476, 
13 Sup. et. Eep. 181; McCormick v. Talcott, 20 How. 402. So 
construed the défendant does not infringe. 

The complainants are entitled to a decree for an injunction and 
an accounting upon the two claims of the Higgins patent, but with- 
out costs. 



VINCENT et al. v. RIGBY. 
(Circuit Court, D. New Jersey. July 28, 1893.) 

1. Patents for Inventions— Wbather Strips— Inpiiingement. 

Letters patent No. 381,166, issued April 17, 1888, to Charles R. Vincent, 
for improvements In weather strips, whereby the joined edges of .i 
tubular cushion are reinforced by a binding rib or cord, with a metallic 
plate adapted to be bound over and upon the reinforced edges, are for 
mère combinatlons of constituents previously used in the art, productive 
of no distlnctively new resuit, and, If sustalnable at ail, in vlew of the 
prior State of the art, are entitled to a narrow construction only, and are 
not infringed by a device made under letters patent No. 434,890, issued 
August 19, 1890, to Clififord Seville, for an improved weather strip in 
which a narrow reinforcing strip is inserted between the lapped edges 
of the rubber cushion, and firmly secured thereto by coarse stitching, 
in combination with a metallic housing or backing. 

2. Samb — Equivalents. 

As the Seville patent does not use one of the speeifled éléments— the 
cord— of the Vincent patent, and the invention for wliich the latter was 
granted is not of a primary character, the doctrine of équivalents has no 
application. 

In Equity. Bill by Charles E. Vincent and others against 
William Eigby for inf ringement of a patent. Bill dismissed. 

Edwin H. Brown, for complainants. 
J. E. M. Bowen, for défendant. 

ACHESON, Circuit Judge. This suit is founded on letters pat- 
ent No. 381,166, granted April 17, 1888, to the plaintifl Charles K. 
Vincent, assignée of Josiah Poyton, for improvements in weather 
strips. The spécification, after stating that Poyton had "improved 
the weather strip in which a tubular cushion is employed as the 
weather-protecting strip," and that the improvement consists in 
"the particular construction of the device," whereby it is rendered 
more durable in maintaining its tubular form, and its connection 
with its metallic supporting part is rendered strong and flrm and of 
simple construction, proceeds thus: 
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"The précise Imppovement consista In the provision whereby ttie jolned 
edges of the tubialar cushlon are reinforeed by a bindlng rlb or cord of textile 
materlal, and the provision of a metalllc blndtag plate adapted by its peculiar 
construction to be bound over and upon the reinforced edges of the tubular 
cushion, and to form a bearlng upon the outer side only of the lapped edges 
of the cushion part, as I wlll now describe, and make such précise improve- 
ment the subject of my claims." 

Describing the manner of constructing the deTice, the speciflca- 
tion States: 

"First form the cushion, c, into shape by bringing the longitudinal edges 
together, and stltching the same onto the textile strip or cord, s. * * * 
It will be noticed that the binding strip, s, is secured to the outer side of the 
lapped parts of the tubular cushion and at the top reinforced edges of such 
lapped parts, and that the upper edge of the binding plate is bo bent and 
formed as to grasp thls reinforced edge part, so that the reinforcing rib -wUl 
lie In a hoUow on the inner side of the grasping edge of the plate, witb the 
latter on one side, only, of the cushlon-lapplng parts, as shown in Fig. 5." 
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The plaîntiffs allège infringement of the first and second claims 
of the patent. The first claim is as f ollows : 

"(1) A weatber-strip cushion consistlng of a tubular part, c, having its 
edges lapped and reinforced by an edge-binding ridge or cord, s, In combina- 
tion with a metallic binding plate having one edge grasping the reinforced 
lapped edges of the cushion, its other edge having a closed lap or fold, form- 
ing a bearing upon the tubular part of the cushion at one side, only, of ita 
lapped parts, substantlaUy as described, for the purpose specifled." 

The second claim differs from the first only in stating that the 
tubular formed cushion ïs made of "rubber," and that the metallic 
binding plate is provided with "a longitudinal ridge corrugation 
forming a bearing upon the outer side, only, of the cushion-lapped 
parts." 

In view of the prior art, as disclosed by this record, it is very 
difflcult to see any patentable invention in "the particular construc- 
tion " hère shown. Atlantic Works V. Brady, 107 U. S. 192, 200, 
2 Sup. et. Eep. 225. Weather strips composed of a tubular cushion 
formed by folding a strip of rubber or other flexible material longi- 
tudinally, in combination with metallic backings of divers lorms, 
were old. The prior patent to Cosper not only shows this combina- 
tion, but also the locking of the two parts together, by looping the 
strip of flexible material around a wire or other filament so as to 
longitudinally secure or anchor the strip within the embracing por- 
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tion of the metallic base. The Browne patent of 1862 shows a 
weather strip composed of a flexible pad or cushion of rubber or 
other elastic substance, in combination with a metallic binding 
plate, which latter is substantially the same in form and function 
as the metallic binding plate of the patent in suit. The Osgood 
patent of 1876 for an improved weather strip, whUe not showing a 
metallic backing, does show a tubular cushion of rubber or other 
elastic material, formed by bringing together the longitudinal edges 
of the flexible strip and reinforcing them by a binding strip laid 
along one side of the lapped parts, and secured thereto by sewing, 
riveting, or cementing. ISfow, it is hard to concède that there is 
any inTontion in combining the Osgood cushion and Browne's me- 
tallic binding plate. 

But, if the patent in suit can be sustained, it must receive the 
narrowest construction. EaÛway Co. v. Sayles, 97 U. S. 554, 556; 
Duff V. Pump Co., 107 U. S. 636, 2 Sup. Ct. Bep. 487; Snow v. Eail- 
way Co., 121 U. S. 617, 7 Sup. Ct. Eep. 1343. Not only in view 
of the prior state of the art, but by reason of the very terms of the 
spécification, the plaintiffs must be limited to the "précise im- 
provement" described. Id. The textile strengthening "ridge or 
«ord, s," is speciflcally an élément of each of the claims hère în- 
volved. The illustrative drawings represent, and the text of the 
spécification describes, the reinforcing rib as an independent cord 
or strip laid longitudinally on the outer surface of one side of 
the lapped edges of the cushion, and secured thereto by stitching, 
and it is set forth that the upper edge of the binding plate is 
fio fashioned as to grasp this reinforced edge part, so that "the 
reinforcing rib, s, wUl lie in a hoUow on the inner side of the 
grasping edge of the plate." The interlocking of the two parts 
is thus eflfected by the coaction of the added strengthening "cord, 
s," and' the "coiled recess" of the metallic plate. It is idle to 
say that the appended latéral "edge-binding ridge or cord, s," 
is immaterial or useless. Vance v. Campbell, 1 Black, 427, 429. 
*'The combination is an entirety; if one of the éléments is given 
up, the thing claimed disappears." Id. And this principle pre- 
vails even where the patentée has claimed more than is necessary 
to the successful working of his device. McClain v. Ortmayer, 
141 U. S. 419, 425, 12 Sup. Ct. Rep. 76. 

As the patent in suit shows both the laid-on cord, s, and a Une 
of stitching, it is quite inadmissible to say that the latter may 
be used to the exclusion of the former. A careful reading of the 
spécification, it seems to me, can lead to no other conclusion than 
that the strengthening cord, s, laid on one side of thé folded strip, 
was supposed to be the efficient means to the proposed end. In- 
deed, under the proofs, it is very doubtful whether any ordinary 
stitching, howerer coarse the thread used, would aid appreciably 
in keeping the rubber cushion within the metallic binding plate. 
But at ail erents, by the terms of thèse claims, the "ridge or cord, 
s," is a spécifie and itherefore an indispensable élément. 

The defendant's alleged infringing device is made under and 
in aecordance with letters patent No. 434,890, granted to Clifford 
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Sevijle on August 19, 1890, for an improved weatfer strip, in which 
a narrow reinforcing strip of mbber, or the like, is inserted 
between the lapped edges of the rubber cushion, and flrmly se- 
cured thereto by coarse stitching passing through the lapped edges 
and the inserted pièce, m combination with a metallic housing 
or backing, one edge of -which embraces the stitching of the flexible 
cushion. The spécification states that the inserted strip, in con- 
junction with the "coarse stitching," facilitâtes the rétention of 
the edges of the cushion within the metallic backing. One of 
the plaintiffs' experts thinks that the inserted strip performs no 
such function, but the defendant's expert is of opinion that it does 
act as stated in the spécification, and evidently this was the 
findùig of the patent office. Upon the strict construction which, 
as we hâve seen, must be given to the patent in suit, (if it be 
sustainable at aÛ,) no invasion of the plaintiffs' exclusive rights 
is shown. Eailway Co. V. Sayles, supra; Hoff v, Manufacturing 
Co., 139 U. S. 326, 11 Sup. Ct. Eep. 580: Derby v. Thompson, 146 
U. S. 476, 482, 13 Sup. Ct Rep. 181. In the last-cited case the 
court saîd: "But the fact that the défendants hâve been able, 
by a skillful contrivance, to dispense with one of the éléments of 
the Kenna claim, does not make the device an infringement." 
Poyton, at best, was a mère Improver, structurally, of an old and 
commonly used device He applied no new principle. His claims 
are for combinations, ail the constituents of which had previously 
been used in this art, and he produced no distinctively new resuit. 
The défendant does not employ one of the specified éléments, — the 
cord, s. The cases above cited show that the plaintiffs are not 
entitled to claim broadly the beneflt of the doctrine of équivalents, 
which is rightly applicable to inventions of a primary character. 
Hère the défendant does not malce or use the spécifie form of de- 
vice shown in the patent in suit, and therefore the plaintiffs hâve 
no just cause of complatnt. 
Let a decree be drawn dismissing the bill, with costs. 



CHASE y. FILLEBROWN et al. 

(Circuit Court, D. Massachusetts. August 22, 1893.) 

No. 2,617. 

1. Patents pok Inventions— Plkadings— Admissions in Answeh. 

Infringement of a patent Is admltted by an answer stating that the 
goods sold by défendants were "fabric alleged by the complamant to be 
such as is described and claimed in said letters patent," further stating 
that the larger part sold was under a license, and denylng that, as to the 
remainder, such sale was in violation of and an infringement upon any 
of cx)mplainant's rights. 

2. Same — Practicabilitt. 

After a license to sell a fabric made under letters patent No. 160,684, 
issued March 9, 1875, to Cent & Leeson, had explred, the licensees, wha 
had previously acted as agents of the patentées, and were also dry-goods 
commission merchants, continued to seU alleged infringlng fabrics. Bdd, 
in the absence of proof that, as claimed by them, the fabric could not 
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be made by the use of devices described by the patentée, tlie fact of the 
défendants' connection wlth the article in question, wlth the patent 
itself, was prima facie évidence that it could. 
8. Saue. 

A claim of an invention of a process of Iinitting, by which no portion 
of the plush thread appears on the knitted face, Is net affected by the 
fact that the plush threads may appear through the knitted surface when 
the wales are distended. • 

4. Samb— Anticipation. 

Tilghman v. Proctor, 102 U. S. 707, 711, and Topliff v. TopUff, 12 Sup. 
Ot Bep. 825, 145 U. S. 156, 161, applied. 

6. Samb— PoREiftN Patent. 

A patent for a product wlth a clean knitted face, net penetrated by 
the threads of the other face, Is not antlcipated by forelgn patents, 
describing, in a gênerai way, products havlng their différent faces of 
différent materials. 

6. Same— FoREiBN Patent. 

The words "clean knitted face" mean a fabric not homogeneous, and 
not knitted solid or through and through, and the patent was not antlci- 
pated by the British patent of Keely & Wilkinson for a fabric formed by 
the plain loop-stitch knitting process from three or more yams, two of 
silk or the llke, and another or others of low grade; the high-grade yams 
enveloping or covering the low-grade yam or yams, and appearing on 
both faces of the fabric. 

In Equity. Bill by Eichard F. M. Ohase against Charles B. Fille- 
brown and others for infringement of letters patent No. 160,684, 
issued March 9, 1875, to Kent & Leeson, for an improvement in 
knit fabrlcs. Decree for complainant. 

ïhe patentées thus describe their Invention: 

"This invention relates to certain improvements In the manufacture of 
plush and knitted goods. It consists in the production of an improved fabric, 
havlng a clean knitted face on one of its sides, and a plush face upon the 
other, the several threads being aiTanged in such a manner that the thread 
which forms the plush shall not show upon the face side of the goods. By 
reason of this improvement the fabric is adapted to a great variety of uses, 
as the plush may be of wool, silk, cotton, or other material, while the 
face aide of the fabric may be wholly of cotton, and it is thereby rendered 
pecuMarly applicable for linings of rubber goods, as the wool or other 
material of which the plush Is formed does not protrude on the face side of 
the fabric; and It is also well adapted for stockings, jacketa, drawers, gloves, 
chest protectors, and for shoe and glove linings, as well as for a great 
variety of uses to which both knitted and plush goods are applied. We are 
aware that varions kinds of plush goods with a knitted or a woven face 
hâve been made and used; but ail knitted plush goods, so far as we are 
aware, which hâve heretofore been produced, hâve been open to the objec- 
tion tliat portions of the plush thread passed through the fabric and showed 
upon the face side. By our improvement this objection is removed, and our 
improved fabric shows a clean knitted face on one side, and a plush face, 
of either similar or différent material, on the other side; the plush threads 
being knitted in such a manner that they pass only halfway through the 
fabric." 

John E. Bennett and William P. Preble, for coipplainant. 
Charles H. Drew, for défendants. 

PUTNAM, Circuit Judge. The respondents claim ihat, assum- 
ing the validity of the patent, there is not suffîcient évidence of 
infringement. The only proof offered comes from the respondents 
and their agent; and, to be sure, it is very gênerai and far from 
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spécifie. The answer, howerer, admîta that a portion of the 
goods sôld by respondents was "fabric alleged by tbe complain- 
ant to be such as is described and elaimed in said letters patent." 
TMs expression is, to be sure, obscure, and on a strict criticism 
migbt, perhaps, be held not to be responsive; but, if any pleader 
is content to express liimself obscurely, the rule is well settled 
that the adverse party is entitled to cônstrue wliat is set out in 
the way most favorable for htmself. The word "alleged" we think 
may be fairly construed to mean "alleged in the bill." The words 
quoted are followed by a statement that tbe larger part of wbat 
the respondents bave sold was under a license, and that, as to 
the remainder, respondents deny "that such sale was in violation 
of, or infringement upon, any rights of the complainant." Thèse 
latter words do not neutralize the others quoted, but must be 
construed as only intended to guard against too wide an admission. 
With this construction, the answer, in this particular, is respon- 
sive, and suiBciently admits infringement. 

Another ground of défense is that the application, or spécifica- 
tions, do not describe "the manner and process of making, con- 
structing, and using" the product "in such fuU, clear, concise, and 
exact terms as to enable any person skilled in the art or science 
to which they appertain, or witL. whicb they are most nearly con- 
nected, to make, construct, and use the same." The claim bere is 
for tbe"manufaoture or composition of matter," as nominated 
by the statute, or, in other words, the product. Of course, the 
portion of Eev. St. § 4888, requiring that the manner and process 
of making, constructing, and using shall be described in the ap- 
plication, applies as well to a "manufacture or composition of mat- 
ter" as to any other subject -matter of invention er discovery to 
which the patent laws appertain. The respondents put their 
proposition as foUows: 

"There is no évidence, except such as the patent furnishes, that any 
fahric can be made by the use of tUe devices described, and even that fails 
to show that such a fabric as is clalmed can be made by the use of this 
device." 

The law is settled that, as to every point touching the validity 
of a claim, the patent itself is prima facie évidence, (Mitchell v. 
TUghman, 19 WaU. 287, 390,) altbough in many cases the pre- 
sumption which it affords is very slight, and purely technical. We 
are not shown any proofs in the record in any way meeting tMs 
presnmption. Eespondents bave not explained to the court, either 
by proofs or otherwise, that the patent fails to show that the fabric 
elaimed cannot be made by the use of the devices described; and 
courts of law cannot assume to décide questions of this nature, 
unless of the niost simple and ordinary character, without assist- 
ance. The record shows that the respondents were the agents 
of the Glenark Knitting Company from the time of its organiza- 
tion, and were the sellera of its manufactures, including those com- 
plained of in the pending bill. It further shows that the Glen- 
ark Knitting Company held a license from the complainant, which 
expired only a few weeks before the bUl was filed. The complaint 
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seems to be that after the license expîred the Glenark Knitting 
Company continued to manufacture, and respondenta continued to 
sell, the alleged inMnging fabrics; and the portions of the àn- 
&wer already réferred to admit that the larger part of the fabrics 
sold by the respondents was made "by a person or corporation" — 
meaning, of course, the Glenark Knitting Company — ^"licensed by 
the complainant to make the same." It aiso appears that the re- 
spondents were not only the gênerai agents of the manuf acturing • 
corporation in question, but were themselvés dry-goods commission 
merchants. Therefore, it may well be assumed that they had pre- 
cisely the practical knowledge required to enable them to inform 
themselvés touching the varions requisites appearing on the face 
of the patent in question, or that, if they failed in the particular 
expérience necessary therefor, before accepting a license from the 
complainant, they would inform themselvés through persons who 
were suitably skilled. While none of this opérâtes as an estoppel, 
yet, taken together, it affords a presumption in favor of the pat- 
ent. On this particular point there are no countervailing matters 
brought to the attention of the court, and the presumptions stated 
must stand. The same line of reasoning, and indeed the same sug- 
gestions, meet the objection of respondents that the complainant's 
patent was not practically useful. 

The criticism of the respondents that the complainant's claim ia 
for a différent invention from that described in the spécifications 
and shown in the drawings, on the ground that the plush threads 
may appear through the knitted surface when the wales are dis- 
tended, cannât be sustained. The claim is plain to the effect that 
no portion of the plush threads appears "on the knitted face," with- 
out any référence to any question whether or not they may be 
visible through it when the fabric is not in its normal condition, 
and both parties must stand or fall by that construction. 

The principal défense rests on the claim of anticipation, wholly 
by publication in foreign patents. So far as mère public use or 
sale are concerned, they alone would not aflfect the complainant's 
claim, unless they transpired within the United States. Rev. St. 
§ 4920; Gandy v. Belting Co., 143 U. S. 587, 12 Sup. Ct. Rep. 598. 
Neither would anything found in any prior device aid the défense, 
if it was of an accidentai character of which the parties using it 
never derîved the least hint. Tilghman v. Proctor, 102 U. S. 707, 
711. The rule on this point is very neatly stated by Judge Taft in 
Pittsburgh Réduction Co. v. Cowles Electric Smelting & Aluminum 
Co., 55 Fed. Rep. 301. So far as prior publications are concerned, 
it was settled in Seymour v. Osborne, 11 WàlL 516, 555, as f oUows : 

■"Patented inventions cannot be superseded by tlie mère introduction of a 
foreign publication of the kind, though ol prior date, imless the description 
and. drawings contaln and exbibit a substantial représentation of ttie 
patented improvement In sucli full, clear, and exact terms as to enable any 
person skilled in tlie art or science to whicb it appertains to make, construct, 
and practice tlie invention to tlie same practical extent as tliey would be 
enabled to do if the information was derived from a prior patent * * • 
Whatever may be the particular circumstances under which the publication, 
takes place, the account published, to be of any effect to support sucTi a de- 
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fenae, nrast be an acoonnt of a complète and operatlve Invraitlon, capable of 
belng put Into praçtical opération." 

Thià was reafflrmed as late aa Eames v. Andrews, 122 TJ. S. 40, 66, 
T Supi Ot, Eepi 1073. This gênerai rule, however, is subject to 
the qualification-— which involves a fundamental principle of pat- 
ent law — ^that, if the prior publication contains an omission 
which would ordinarily be supplied by one skilled in the art, the 
• omission will not avail the subséquent patentée. Cohn v. Corset 
Oo, 93 U. S. 366; Downton v. Milling Co., 108 U. S. 466, 3 Sup. 
Ot. Eep. 10. In Cohn v. Corset Co., the court also held (page 
377) that where, as in the case at bar, the claim is for the manu- 
facture, and not for the mode of making it, the important inquiry 
is whether the prior publication described the product. 

In TopUff V. Topliff, 145 U. S. 156, 12 Sup. Ct. Hep. 825, the court, 
making a f urther application of the raie of Tilghman v. Proctor, 
ubi supra, said, (page 161, 145 U. g., and page 827, 12 Sup. Ct. Rep.,) 
referring to the particular device claimed to hâve been anticipatory, 
as foUows: 

"Thelr device evldently approached very near the Idea of an equalizer; 
but this Idea dld not apparently dawn upon them, nor was there anything 
In their patent which would hâve suggested It to a mechanlc of ordinary 
Intelligence, unless he were examlning It for that purpose. It Is not suffl- 
clent, to constltute an anticipation, that the device relled upon might, by 
modification,, be made to accomplish the functlons performed by the patent 
In question, If it were not deslgned by Its maker, nor adapted, nor actually 
used, lor the performance of sueh functlons." 

In Bob. Pat. § 335, appears the foUowing, which is very perti- 
nent and helpful in the considération of the English patents set 
up in this case as anticipatory: 

*'So when the inventor of the patented Invention bas Included in the art 
or Instrument some act or part, wlthout percelvlng Its slgnlflcance, and thus. 
In patenting It, fails to speclfically descrlbe such part or act, although, if 
his Invention had been practlcally employed, such act or part mlght bave 
become known to the pubUc, liis patent does not place it In thelr reach." 

The principles stated and authorities cited are sufflcient to se- 
cure a proper application of the facts shown by the record in 
this cause. 

To defeat one who has worthily revived something useful by 
his own original genius, merely because it had become practlc- 
ally lost in some foreign and forgotten publication, is suffi ciently 
hard, without extending the law touching the same beyond its 
proper construction. Rev. St. §§ 4886, 4920, excluding inventions 
and discoveries which hâve appeared in foreign and other pub- 
lications or patents, relates only to improvements "patented 
or described." This phraseology is not ordinarily met by show- 
ing that the subject-matter of the new patent was merely 
embraced or hidden away in what is claimed to hâve anticipat- 
ed it. On this point the principle of Tilghman v. Proctor; ubi 
supra, must receive a broad application. In view of this, the 
court is unable to perceive any anticipation in any of the for- 
eign patents in the record, unless it be that of Keely & Wil- 
kinson. AU the others patent the process, and not the product, 
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so that what is claimed in the case at bar had not been patented 
by them, as that iword is found in the sections of the Eevised 
Statutes referred to. Some of them may describe in a gênerai 
way a product having its différent faces of différent material, but 
none of them go to the extent df describing a produot with a 
clean knitted face; that is, with the face not penetrated by the 
threads of the other face. This was perhaps expected to exist, 
or not exist, in each of them, to a certain extent, according to 
the skill used in the process of manufacturing. In that respect 
the claim of the complainant carries the art to a complète and per- 
fect standard, which certainly was not described by any of the 
patents referred to, unless it be that of Keely & Wilkinson. There- 
fore, in none of them was the product patented or described, to use 
the language oî the statute referred to. But the respondents claim 
that it can be manufactured by the processes of the anticipatory 
patents, or by some of them. This is fuUy met by the rule of Tilgh- 
man v. Procter, and Topliff v. Topliff, each ubi supra. 

The court cannot, however, dispose so easily of the Keely & 
Wilkinson patent. Although this uses frequently the words 
"looped or elastic fabrics," yet it plainly includes knit goods, be- 
cause it contains the expressions, "woven, knit, or looped together," 
and "the common stocking frame." In one place it says that the 
parts described are nearly similar to those of the old knitting 
frame, and familiar to ail stocking weavers. It describes, claims, 
and patents both the manufacture or the product and the process. 
For the most part, it describes the materials as cotton and silk 
only, but the claims broaden out to cover ail kinds. Its fabric 
is composed of three or more threads, — one or two of cotton, and 
two of silk, where cotton and silk are used, — in which the cotton 
thread is interposed between the two silk threads, the silk forming 
both the outside and the inside of the completed article. In many 
places the description is limited to gloves and stockings, but the 
patent extends to ail looped or elastic fabrics of several threads. 
So far it foUows the complainant's claim in the case at bar. It 
also further foUows it by making the outside and inside whoUy of 
silk, it being, of course, again understood that silk stands for what- 
ever material may be used. 

Respondents also proved by one of their witnesses that this 
patent shows a fuUy equipped and organized machine for produ- 
cing the fabric therein described, so that any person of any skill 
in the art of knitting could make such fabric upon such machine. 
This is not contested by any proofs offered by the complainant. 
The only thing found in the proofs for the complainant touching 
this patent, is that it makes no allusion whatever to a fabric of 
any kind having a smooth face and a plush face. This does not 
meet it. The plush face is no part of complainant's novelty. It 
appears by his spécifications that the plush is raised after 
the knitting is completed, the fabric being by subséquent opération 
subjected to the action of an ordinary card, bringing out the 
plush in the ordinary manner. Therefore, the mère fact that 
the English patent does not allude to a plush face would not be 
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effectuai for the complainant, because, if its fabric was In other 
respects the same as bis, tbe ordinary sMll of a person familiar 
with the art rwould easUy raise the plush. In other words, if the 
anticipatory patent showed the exact fabric of the complainant, 
lacking only the fact that it had been plushed, this would, perhaps, 
be sufflcient to defeat the complainant. Nevertheless, it is plain 
that no fabric would defeat him which wae not capable of being 
plushedr on one face. This proposition the court will recall fur- 
ther on. 

The only other proof offered by the respondents touching this 
matter is as follows: 

"The Brltish patent to Keely & Wllklnson clearly discloses a fabric formed 
by the plain loop-stitch Imitllng process from three or moçe yams, two of 
hlgh-grade material, sucb, for example, as silk, and anotber or others of lower 
grade; one yam of high-grade material appearing upon one face, the oUier 
high-grade yarn appearing upon the opposite face, and the low-grade yam or 
yarns being envcloped or covered by the bigli-grade yams. In this case 
neithor of the hlgh-gi-ade yams forming one face passes through the fabric 
so as to appear on the opposite face, nor does the intermediate low-gi'ade 
yarn or tliioart appear upon either face. In the production of this fabric, a 
well-known prlnciple in tho art ol linitting is employed, namely, that of lay- 
Ing the yams upon th'i needles in the order in wiiich it is intended they shall 
take in the fabric; it being weU knoTSTi that where a plurality of -yams Is laid 
upon the needles, one» fc a<3vance of the other or others, the one uppermost 
in the hooli, or nearest the end of the needle, vv^ill be buried beneath or appear 
upon the back of the yams below; and, where three or more yams are 
placed upon the hooks cf the needles in sucoessiTe order, the intermediate 
yam or yams will be enveloped or covered by the outslde yarns, one of the 
latter of which will fomi one face of the knltted goods, and the other the 
other face, neither of the face yams passlng through the fabric so as to 
show upon tho opposite face." 

This, in connection with the established fact that the machine 
of the patent is operative, meets every requirement of complain- 
ant's fabric, except two. One relates to the capability for plushing 
of the Keely & Wilkinson fabric. The court, as a court, is un- 
able, from the proof in this case, to détermine this question, what- 
ever it might accomplish personally by study of the patent itself. 
Keely & Wilkinson, at one point in their spécifications, describe 
their method of "piling" one of their fabrics, but whether this 
relates to their Imitted fabric under discussion bas not been 
properly explained to the court. The patent, with its spéci- 
fications, îs complicated, and contains numerous subject-matters ; 
and, although some judges may hâve sufiicient technical knowl- 
edge to interpret and apply its varions particulars, yet others may 
not. No court, therefore, should assume to pass on them with- 
out proper explanation in the record, as well as in the statements 
of counsel. The entire burden on this point being on the re- 
spondents, and the proofs in the record being meager, and insuffl- 
cient to inform the court, it is unable, according to the rules of 
law, to find for the respondents that the fabric of Keely & Wil- 
kinson is susceptible of plushing, according to the intention of 
the fabric of the complainant, with référence to the uses for which 
it is plainly adapted. 
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The other élément lacking in the respondents' testimony quoted 
relates to the "clean knitted face." The product of Keely & Wil- 
kinson's patent appears to be a solid knitted fabric, homogeneous 
throughout, except only that it contains three or four différent 
threads. The respondents' testimony, already quoted, apparently 
admits this. The fabric of the complainant, however, has what 
is described by his counsel as a self-sustaining face. Perhaps 
it wonld not be safe for the court, or for the complainant himself, 
to use this word to its full extent, or even according to its ordi- 
nary meaning. The court does not flnd occasion to décide be- 
tween the litigants with référence to their varions reflnements 
touching the word clean; but it is sufficiently plain that the 
words clean knitted face mean a fabric not homogeneous, and 
not knitted solid, or through and through. While the claim does 
not, in terms, refer to the spécifications for an explanation of its 
varions parts, yet there can be no doubt that a clean knitted face 
means something fully as self-sustaining with référence to the 
other face as though the other face had been woven, and not 
knitted. The knowledge of the fact brought to the court by the 
spécifications — a fact of so simple and universal a character that 
the court may act on it without their aid — that various kinds of 
plush goods with a knitted or woven face hâve been made and 
used, emphasizes and makes clear this proposition. On account, 
therefore, of the lack of a clean knitted face in the Keely & Wil- 
kinson fabric, it was insufflcient to anticipate the patent in con- 
troversy. 

Decree for an account; complainant to file draft decree on or be- 
fore September rules, and respondents to file corrections of decree 
on or before September 16th. 



BUSSELL V. KENDAIiL et al. 

(Circuit Court, E. D. Wisconsin. Janiiary 5, 1891.) 

Patents fob Inventions — Assignmbnt — What Constitutes. 

Two persons owning Interests in certain patents declared, by a written 
contract, that it was their intention In maklng the contract to perfect 
and establish in each the sole and entire rlght to the invention in the 
States and territories set off to him in a prier contract between the par- 
ties. Beld, that this contract vested the absolute title for the states and 
territories named in the party to whom they were set off, and he was 
entitled to sue alone for infringement of the patents therein. 

At Law. Action by John H. Eussell, assignée of one Ager, 
(mentioned in the opinion,) to recover damages for the infringe- 
ment of certain patents. On demurrer to the complaint. De- 
murrer overruled. 

G. W. Hazelton, for plaintiff. 
N. C. Gridley, for défendants. 

JENKINS, District Judge. Demurrer is înterposed to the com- 
plaint upon the ground that the complaint shows that one Smith 
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is in làw a joint owner with complainant of the patent in ques- 
tion, and he should be made a party plaintifl. Tihe varions agree- 
ments between the original patentées, and by wliich title is claimed 
to be tésted in Ager, are set forth in the complaint, and the ques- 
tioû is réadîly determined upon the construction of two of them. 
The agreement of December 21, 1872, is the flrst It provides 
that Ager is to complète and perfect his title to the Barter patents, 
they are to pool their interests, and Ager is to perfect his title to 
the Bàrter patent, and thereupon Smith and Ager are to be inter- 
ested as ownei^ of the two patents, subject to certain rights in 
Pray. It is then corenanted that the parties are authorized to 
sell, vend, and dispose of individual and corporate rights to the 
use of the inventions, improvements, rights, and patents granted, 
and to be hereafter granted, as aforesaid, but not otherwise to 
sell or dispose of any state or territorial interest, or of any undi- 
vided interest in said patent or inventions, and such sale shall 
be only within the territorial limits as hereafter agreed upon. 
This territory, as thereafter agreed upon by the contract, gives 
to the plaintifl the territory of Wisconsin. In case of failure by 
Ager to make good his title to the Barter patent, and convey the 
same to the said Smith within the territory assigned, then the 
agreement ia to be nuU. Afterwards the two parties made an 
agreement for acquiring the interest of Pray, by which it was 
agreed that it was their intention, in making the contract entered 
into between them and Pray, to perfect and establish in George T. 
Smith the sole and entire right and title to the invention covered 
by the contract between Smith and Pray for the states and terri- 
tories set off to Smith in the contracts between Ager and Smith 
dated December 23, 1872, and to perfect and establish in Ager the 
sole and entire right to said invention covered by the contract of 
June 5, 1872, in and for the state and territories set off to said 
Ager in the contract betvi'een Smith and Ager dated December 23, 
1872. 

I can come to no other conclusion tlian that the efleet of this 
agreement is to vest in Eussell the absolute title to thèse patents 
as to the tenutory named, and to vest in Smith the title to the terri- 
tory named as to him, and that, therefore, the demurrer must be 
overruled, with leave to défendant to answeir by the flrst Mon- 
day of February. 



EUSSELL V. KERN. 

(Circuit Court, E. D. Wisconsin. August 10, 1893.) 

Patents for Inventions — Assignment— What Constitutes. 

Instruments executed by a patentée purporting to perfect and estab- 
llsli in another tlie sole and entire riglit to an invention in certain named 
states, excepting "two mill riglits heretofore sold," wliicli "are excepted 
• * • in the above adjustment of territory," constitute an assignment 
of tlie patent subject to the specifled mlll rights, and authorize the as- 
signée, or persons claiming through hlm, to instltute sults for infringe- 
ment 
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8. Samb— Suit pok Infringbment — PLEADina. 

Where the inventions covered by several patents enter into and con- 
stitute one compact machine, it is necessary, in sulng for Infringement, 
to complain upon ail of the patents, notwithstandlng that some of them 
hâve explred; and any question as to the effect of the patents which 
hâve explred, and their treatment, tipon an accountlng wlth référence 
to the machine as a whole, must be left to the final hearing. 

In Equity. Suit by John H. Eussell against John F. Kern, sur- 
Tiving partner, etc., for infringement of certain patents. On de- 
murrer to the hUl. Overruled. 

George E. Sutherland and Isaac Sharpe, for complainant. 
N. C. Gridley and Samuel Howard, for défendant. 

SEAMAN, District Judge. The défendant demurs to complaîn- 
ant's amended bill for injunction, etc., which charges him wlth 
infringement of 10 several letters patent, issued to George T. Smith, 
aUeged as entering into one compact machine known as "Geo. T. 
Smith's Middlings Purifier," and substantially employed by de- 
fendant. The sevenal patents and title exhibits are annexed to 
the complaint. It appears that some hâve expired, but that the 
invention was of a new machine, which superseded the old meth- 
ods of manufacturing flour, and for which, as a whole, the original 
application was made, but subsequently divided, because inter- 
férences were interposed; and the patents issued as interférences 
were disposed of. 

The first ground stated for demurrer is want of title in complain- 
ant It is conceded that this point was squarely raised in this 
court in an action at law upon the same title by this complainant 
against J. O. Kendall and others, and determined in January, 1891, 
in favor of the plaintiff, (58 Fed. Eep. 381;) but it is urged in be- 
half of the défendant that récent décisions of the suprême court, 
which were not published, and not before the court at that hear- 
ing, hâve settled a rule by which the instruments purporting to 
give title to the complainant constitute a mère license, on which 
an action for infringement cannot be maintained. The cases 
cited are Pope Manuf'g Co. v. GormuUy & Jefferj- Manuf'g Co., 144 
U. S. 248, 12 Sup. Ot. Eep. 641, and Waterman v. Mackenzie, 138 
U. S. 253, 11 Sup. et. Eep. 334, and I do not find that they in 
any measure extend the définition of an assignment held in the 
early and leading case of Gayler v. Wilder, 10 How. 477, which 
must hâve had careful considération in the Kendall décision. On 
the contrary, I think thèse later cases, upon the facts stated in 
each, tend to support the KendaU ruling. 

The instruments hère in question, held to constitute assign- 
ments, (Exhibits Q and T,) purport to "perfect and establish in 
Wilson Ager, complainant's assignor, the sole and entire right to 
said invention" in and for the state of Wisconsin and other states, 
excepting "two mill rights heretofore sold by said Smith in the 
state of Wisconsin, one in Hudson and one in the county of 
Trempealeau, in said state, are excepted in favor of said Smith 
in the above adjustment of territory." 
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, In Pope Mamif'g Oo. v. Gormully & Jeffery Mariuf'g Co. it is 
held that a conveyance by the patentée of one claim only ont of 
several in the patent, being only so far as it related to a certain 
hamraoék seat or saddle in a vélocipède, constitnted only a license, 
because there was no authority for so splitting up the seTeral 
claims in a patent, and placing them in separate ownership, and 
approving the rule as to assignments in Grayler v. Wilder, supra. 
The conveyance contained an exception in favor of a right to use 
the saddle in connection with the vélocipède made by the patentée 
at Détroit, and as to that provision no point appears to hâve been 
made upon the appeal, as it is not referred to in the opinion; 
but in the décision below (34 Fed. Eep. 893) by Gresham and 
Blodgett, JJ., their opinion is expressed as foUows: 

"The language of thls àsslgnment Is broad and comprehenslve enough to 
completely transfer ail the rights of the patentée to the hammock-seat 
feature of hls patent, savlng to the assigner a mère shop rlght for the dty 
of Détroit; and hence we think this objection Is not well taken." 

This view would save the instrument hère, and, although not 
passed upon by the suprême court, because of the ruling upon the 
other point, it is excellent authority for like interprétation of this 
assignment. 

In Waterman v. Marckenzie there was an assignment by the pat- 
entée, Waterman, to his wife of the whole patent and invention, 
and a subséquent unrecorded license from the wife to the husband 
to manufacture and sell under it. The wife subsequently assigned 
to Shipman & Sons, for the purpose of securing an indebtedness, 
but in the covenant excepted the license to her husband. Ship- 
man & Sons assigned to Shipman. Mrs. Waterman afterwards as- 
signed to the plaintiff absolutely, and the latter brought suit for 
infringement. The contention on the part of the plaintiff was 
that the transfer to Shipman & Sons, being only by way of mort- 
gage security, did not interfère with the absolute transfer to Mm. 
The décision was against this proposition, holding that such con- 
veyance confers title, and it further expressly flnds title and right 
of action to be vested solely in Shipman; hence the outstanding 
license in Waterman did not interfère with such effect. 

In Gayler v. Wilder it was held that there was not an assign- 
ment of the exclusive right within a speciiied territory, because 
the assigner reserved right to set up a manufactory for making the 
patented safes, and to sell them within the same territory. A 
patent was declared to be a monopoly for one entire thing, which 
could only be assigned in accordance with the statute, either in 
whole or in an undivided part, or an exclusive right for a specifled 
territory; and the opinion states that it was the intention of the 
statute to preveht divisions of the monopoly, which must "inevi- 
tably lead to fraudulent imposition upon persons who desired to 
purchase the use of the improvement, and would subject a party, 
who, under a mistake as to his rights, used the invention without 
authority, to be harassed by a multiplicity of suits, instead of 
one, and to successive recoveries of damages by différent per- 
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sons, holding différent portions of the patent right in the same 
place." 

The exceptions from the assignment to Ager in this case create 
no such diflBculties or liability. They are two specifled "mill 
rights" in certain places, which the patentée had previously 
granted, synonymous with "shop rights," as défendant concèdes, 
and presiumably mère licenses to hâve and use the machine in 
the specifled place. It may be that the licensees would hâve the 
right, as defendant's counsel points ont, to make or hâve made a 
iUew machine to replace the old, and préserve its use; but they 
could not employ it outside the specilied place, or sell, or license 
others to use. There would be no interférence with the monopoly 
in the territory granted outside those mills, and I think no divi- 
sion, within the meaning of the décisions. 

The other questions upon the title of complainant are met by 
the opinion on Kendall's demurrer. 58 Fed. Kep. 381. 

I hâve considered the several further objections urged to the 
complaînt, and must overrule them. Upon the point of lâches, 
while the alleged losses in 1873 may not be valid excuses for de- 
lay, and it may be that the proofs will fail to make clear show- 
ing for équitable relief, the allégations of the amended bill must 
be taken as true, without référence to the original bill, for the 
purposes of demurrer, namely, that the complainant "Icnew noth- 
ing of the said infringement until three years last past," and «that 
he "bas been, and still is, in a condition of absolute poverty." 
The allégations of the bill are also sufficient to show a compact 
machine, into which the several patents enter, and that it is proper 
and necessary to complain upon aU, Deering v. Harvester Works, 
2i Fed. Kep. 91. Any question as to the effect of those patents 
which hâve expired, and their treatment, upon accounting, with 
référence to the machine or improvement as a whole, must be 
left for the hearing. 

The demurrer to the bill is overruled, with leave to défendant 
to answer by the flrst Monday of Oetober. 



UNION SWITCH & SIGNAX CO. v. JOHNSON KAILROAD SIGNAL CO. 

(Circuit Court, D. New Jersey. September 26, 1893.) 

Patents fok Inventions — Limitation — Priok Art— Infbingemknt. 

Letters patent No. 216,510, issued June 17, 1879, to A. G. Cummings, for 
improvements in Interlooking railroad switclies and signais, wbloli Im- 
provements are comprlsed malnly in a "selector," wliereby a switcti and 
two separate and distinct signais or brancli Unes may be operated by the 
use of only two levers, must, in view of the prier state of the art, and 
partlcularly of the Kelly Engllsh patent of 1874, be llmited striotly to the 
construction shown, and are not infringed by a device which has marked 
différence in the method of opération. 

In Equity. Suit for infringement of a patent. Bill dismissed. 

J. Snowden Bell, for complainant. 
Edwin H. Brown, for défendant. 

v.58F.no.2— 25 
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GEEEN, District Judge. The bUl of complaint in this cause 
was filed to enjoin an alleged infringement of letters patent No. 
216,510, granted to one Albert G. Cummings, June 17, 1879, for 
improrements in interlocldng switches and signais, wbich letters 
patent had been duly assigned by the said Cummings to tbe plain- 
tiff in the cause. The invention of the patent in suit relates to 
certain railroad appliances knovi^n as "interlocking switches and 
signais," which hâve become standard in this country, and indis- 
pensable npon ail important Unes of railroads, because of their ma- 
terial advantages in promoting the certain safety of railroad travel. 
The patentée states his invention in the letters patent somewhat 
broadly as foUovrs: 

"My présent invention relates to certain Improvements la what are com- 
monly known as 'Interlocking switches and signais,' in whioli, by a System of 
levers, stops, connections, etc., a single operator works any desired number 
of switches and signais near by or at a, considérable distance, the con- 
struction and arrangement of said devlces being such that no swltch can be 
opened and Its signal be shlfted to 'safety' untU aÙ switches that ought to tve 
closed and aU signais that ought to be at 'danger' position are properly set 
or adjusted." 

"The présent Improvement may be lacorpçrated Into such a system; or the 
proper devlces used In such System, such as levers, rockmg bars, stops, oi 
dogs, etc., may be added to the devlces herein described, so as to complète It 
for separate use." 

"The object of my hnproved construction is to enable a switch— particularly 
a faclng point swltch— and two separate and distinct signais or branoh Unes to 
be operated by the use of only two levers." 

The construction, as described in thèse letters patent, provides 
in combination for a switch-operating rod, (E,) a signal-shifting bar, 
(P,) and two signal rods, (PS P^,) adapted to operate independent 
separate signais. The signal rods are moved longitudinally by 
the signal-shifting bar in operating the signal connected therewith, 
and the two signal rods are coincidently movable laterally in and 
by the movement of the switch-operating rod in setting the switch 
in one or the other of its positions. This latéral movement of the 
signal rods engages either of the said rods required to be moved 
to indicate the position of the switch with the signal-shifting 
bar, and disengages at the same time the other signal rod from 
that bar. It is aUeged that the défendant has infringed the first 
and second claims of the patent. They are as follows: 

"(1) In a swltch and signal Interlocking apparatus, two or more signal rods 
capable of being moved longitudinally for the operating of signais, and 
laterally movable Into and ont of engagement wlth a signal-shifting bar by the 
same motion which shlfts the switch or swltch rod, substantially as set forth. 

"(2) The combination of two or more laterally movable signal rods, a signal- 
shifting bar, a link for shiftlng the signal rods Into and out of engagement 
with the shlfting bar, and suitable stop or stops for locklng the signal rod or rods 
which are not In engagement with the shif ting bar, substantially as set forth." 

GeneraUy stated, the improvement of the patentée is comprised 
in what is known and conmionly termed a "selector." The selector 
is an apparatus whereby interlocking signais and switches may 
be operated by fewer levers than were originally requisite. After 
the complainant had closed his prima facie case, the défendant 
discovered a British patent issued to James Kelly, of Liverpool, 
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England, in 1874, wMch clearly shows a selector substantially like 
the Cummings patent. But that device of Kelly was limlted, and 
adapted to but two signais in connection with a single switch, 
while the complainant's device is adapted to two or more; and 
the complainant insista that this relieves his invention from the 
charge of anticipation as evidenced hy the Kelly patent. It was 
insisted upon the argument that ail that Cummings had done by 
his alleged invention was to increase the capacity of the Kelly 
device, so that it should be operative upon more than two signais, 
and that such increase of capacity was not the resuit of inventive 
skill, but only such as would be devised by any mechanic skiUed 
in the art Without attempting to discuss the invalidity of the 
Cummings patent for this reason, it is sufEtcient to say that the 
admitted state of the art compels its strictest construction, and, 
when so construed, I think the apparatus constructed by the de- 
fendant and alleged to be an infringement is so clearly differenti- 
ated from the complainant's device as to relieve it from the charge 
of infringement Thus, in the Kelly apparatus and in the Cum- 
mings apparatus the signal rods move laterally to engage and disen- 
gage them with and from the shifting bar. In the defendant's ap- 
paratus the signal bars are moved vertically to accomplish the same 
resuit. In the Kelly apparatus and the Cummings apparatus the sig- 
nal lods mcTe in the same plane during their engagement and disen- 
gagement. In the defendant's apparatus each signal rodmovesin a 
plane peculiar to itself, and différent from the planes of ail other sig- 
nal rods, in engaging and disengaging. In the Kelly apparatus and 
the Cummings apparatus the signal rods are connected by hori- 
zontally moving links. In the defendant's apparatus the signal 
rods are yhoUy unconnected with each other. In the flrst and 
second clamis of Cunamings' patent the signal rods are described as 
moving laterally, and are limited to such. The defendant's ap- 
paratus has no laterally moving rods. Other différences are also 
apparent, but I think sufiScient number hâve been particularized 
to take the apparatus of the défendant, which, by the way, is 
itself protected by letters patent, beyond the claim of the alleged 
infringement The two devices having, indeed, a common object, 
are so dissimilar, and are operated so diiïerently, that they must 
be regarded as différent inventions; or, if not so regarded, at 
least must be held to be simply an increase of capacity of the 
Kelly apparatus, easily made by any one skilled in the art 

Arriving at this conclusion, the necessary resuit is that the bill 
must be dismissed. 



BBUSH ELBOTBIO CO. et al. T. MILFORD & HOPEDALE ST. Bï. 

CO. et aL 

(Circuit Court, D. Massachusetts. September 21, 1893.) 

No. 3,085. 

Patents for Inventions— Infringement— Brusii Sbcondakt Battert. 

The Usher secondary battery, in which are comblned a support plate, 
a poïous médium, and an active material mechanioally applied to the 
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plate, contalns ail the features of and Infringes ttie patent for the Brusli 
secondary battery, (No. 337,299,) though the -form of the plate and the lead 
loll wràpplngs about the active material in the TJsher battery are new. 

In Equity, Bill by the Brush Electric Company and others 
against the Milford & Hopedale Street-Eailway Company and others 
for infringement of the Brush letters patent No. 337,299. Heard 
on motion for preliminary injunction. Granted. 

Witter & Kenyon, Charles E. MitcheU, Bentley & Blodgett, and 
Frederick P. Fish, for complainants. 

Edmund Wetmore, William B. H. Dowse, WiUiam S. Hall, and 
Louis D. Brandeis, for défendants. 

COLT, Circuit Judge. The Brush patent No. 337,299 for improve- 
ments in secondary batteries has been sustained by the courts in 
several cases. Electrical Accumulator Oo. v. Julien Electric Co., 
38 Fed. Rep, 117; Brush Electric Co. v. Julien Electric Ce, 41 Fed. 
Eep. 679; Brush Electric Co. v. Electrical Accumulator Co., 47 Fed. 
|Eep. 48; Id., 1 U. S. App. 320, 2 C. C. A. 682, 52 Fed. Eep. 130; 
Brush Electric Co. v. Accumulator Ço., 50 Fed. Rep. 833. Bely- 
ing on thèse prior adjudications, the plaintiffs now ask for a pre- 
liminary injunction against the défendants. In opposing this mo- 
tion the défendants do not attack the validity of the Brush patent, 
but rest their défense on noninfringement» The question, there- 
fore, presented by this motion is whether the défendants' battery 
is within the Brush patent. 

It may be observed at the outset that, while Brush has taken 
ont a number of patents relating to secondary batteries, the pat- 
ent in suit is for his broad invention. In the contest between 
Brush and Faure as to which was entitled to claim this broad in- 
vention it was decided that Brush was an original inventer, and 
the first in this country. 

To pass intelligently ùpon the question of infringement raised 
by this motion we must flrst understand what the Brush inven- 
tion is, and the position it occupies in the art. In this inquiry I 
shall adopt the conclusions reached by the courts of the second 
circuit in the cases already cited. A secondary battery is a bat- 
tery which has no original power of developing a current of elec- 
tricity, and is active only when rendered so by sending a current 
elsewhere generated through it. When such a battery is charged 
from an outside source, as from a dynamo machine, it becomes 
capable of giving back a current due to the energy which has been 
stored in it. A primary battery is a chemical generator of elec- 
tricity, which is active only by virtue of the materials of which 
it is composed. "The two differ as a spring differs from a réser- 
voir," as was aptly said by Judge Coxe in the first Julien Case. 
In a secondary battery the électrodes are of the same materials, 
and electro-motively similar, and the plates are Insoluble in the 
battery fluid. In a primary battery the électrodes are of différent 
materials, and differ electro-motively, and the positive plate is dis- 
solved in the battery fluid. The capacity of a primary battery to give 
a current is limited, and it is soon exhausted, while in a secondary 
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battery the amount of current dépends upon the amount of ré- 
sistance of the conducting wires discharging it, and it may be 
charged and discbarged an indeflnite nranber of times. It is true 
that a primary battery which bas become exhausted may be 
partiajly restored by sending a current tbrough it in a reverse di- 
rection from an independent source of electricity in the same man- 
ner substantially as a secondary battery. It is also true that there 
are certain structures which occupy a debatable ground between 
thèse two types of batteries. But at the same time the distinc- 
tions between the two classes are well known and recognized in 
the art, and it is important to bear in mind that the Brush inven- 
tion belongs to the class of secondary batteries. 

Gaston Plante, about 1860, flrst gave to the world a practical 
secondary or storage battery. Plante took two thin sheets of lead, 
immersed them in an electrolyte of dUute sulphuric acid, con- 
nected them respectively with two pôles of any suitable source of 
electricity, and passed a current through them. This developed 
oxygen on one lead plate and hydrogen on the other. The hydrogen 
passed off in bubbles, leaving the plate practically unaffected; but 
the oxygen combined chemicaUy with the lead of the other plate, 
and formed a film or skin of peroxide of lead of a flnely divided 
granular character. This coating of peroxide operating to pro- 
tect the underlying lead soon stopped the action of the oxygen on 
the lead. The current was then stopped. It was found that the 
two plates, one covered with a thin film of peroxide of lead, and the 
other consisting of metallic lead, were capable of discharging a 
minute quantity of current. This power of discharge was lost if 
the plates were allowed to stand any time before discharge, and 
was too small to be of any practical value. Upon investigatiug 
thèse phenomena, Plante discovered that this loss of discharging 
power was due to local action between the peroxide film and the 
underlying metallic lead of the plate, whereby the oxygen, by cor- 
roding more of the plate, added to the thickness of the film, which 
now became not peroxide, but a lower oxide. He also discovered 
that a thicker film on one plate was useless without there was a 
corresponding film of equal thickness on the other plate. In or- 
der, therefore, to produce the granular or spongy film on the other 
plate, he conceived the idea of reversing the current of the charge, 
which resulted in developing oxygen on the former hydrogen plate, 
thereby producing a layer of peroxide on its surface, and hj'drogen 
on the former oxygen plate, which robbed the oxide film of its 
oxygen, and left it metallic lead, but granular or spongy in phys- 
ical structure. This second charge M'as continued as long as the 
flrst, foUowed, as before, by a period of rest. Then a third charge 
foUowed in the same direction as the flrst, and another period 
of rest; and so on, charge, rest, and reversai foUowed charge, rest, 
and reversai for days and weeks, the charges graduaUy increasing 
in length as the layers increased in thickness. Thèse layers con- 
stituted the active material of the battery, and they were formed 
by a disintegration of the surface of the solid lead plate through 
electrical action. It took weeks or months before a layer of 



390 FEDERAL REPORTER, Vol. 58. 

active material could be obtained of sufflcient deptk for practical 
purposes, and the process became known as the Plante "fomiing" 
process. This battery was open to several objections. It took a 
long time to "form" the plates, and the expansé involved was large. 
The oapacity of the battery was small, and it quickly wore ont. 

Having investigated the Plante battery, Brush conceived the 
idea of taking a quantity of oxide of lead or active material and 
applying it directly to the lead plates before immersion in the bat- 
tery fluid. This dispensed with the tedious process of "fonning" 
such coatings ont of the substance of the plate by electrical treat- 
ment, and also provided a larger quantity of active material than 
was practicable under the Plante method. In his patent Brush 
déclares that his invention consists in a secondary battery élément 
or électrode composed of a suitable plate or support, primarUy 
coated or combined with active material, and in the method of 
constructing such électrodes by mechanieally coating or combin- 
ing suitable plates or supports with active material. The patent de- 
scribes the plates as plain, corrugated, ribbed, honeycombed, or 
Btudded. They may hâve grooves or dépressions or slots or per- 
forations extending through the plate. The oxide of lead or active 
material may be retained in position on the plate by a sheet of 
heavy paper or équivalent substance, secured to the plate in any 
suitable manner by rivets or binding strips, or the lead oxide may 
be spread on the plate, and made to adhère by applying pressure. 
When a pair of thèse plates are associated together to form a 
secondary battery, and immersed in dilute sulphuric acid, and 
charged by the passage of an electric current in the usual manner, 
one of the plates bas its coating péroxidized and forma the oxygen 
élément of the battery, while the other plate bas its coating of oxy- 
gen reduced to the metallic state, and then absorba hydrogen, and 
so forms the hydrogen élément of the battery. 

The spécification then déclares: 

"I would hâve It understood that I do not restiict myself to any partlctilar 
form of active or absorptlve material, or to any partlcular method of apply- 
ing it to or comblning it with the plate or support, as my Invention consista, 
broadly, in a secondary ba.ttery plate or élément having active or absorptlve 
material primarlly and mechanieally applied thereto or combined therewith, 
as contradistlnguished from a plate of élément having the active material 
produced by the disintegrating action of electricity, as in the well-known 
Plante process." 

This p.atent is for the broad invention of Brush. It consists 
of a secondary battery électrode in which the active material is 
mechanicallj applied to a support plate. It was an improvement 
of the Plante method. It starts, as Plante did, with the plate; 
but iLstead of obtaining the active material from the disintegra- 
lion of the plate itself by the slow process of forming, Brush pur- 
chasfd the active material, and applied it directly to the plate. 
He provided three ways in which this could be done. If a plain 
plate is used, the active material may be held in place by a sheet 
of porous nonconducting material, like blotting paper. If a re- 
ceptacled plate is used, the active material may be rammed or 
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pressed into the réceptacles. The patent also states that the por- 
ous sheet may be used in the case of receptacled plates. The Brush 
invention is simple and easily understood. There is (1) the sup- 
porting plate; (2) the active material mechanically applied thereto; 
(3) the active material held to the plate by pressure, or by a sheet 
of poroTis, nonconducting material. It is the combination of thèse 
éléments in the formation of a secondary battery which is cov- 
ered by the patent in suit. By this means Brush produced the 
first commercial storage battery ever made. 

It has been held in the prior adjudications on this patent that 
batteries of the primary type are not anticipations of Brush, 
because the two classes of batteries are différent in construction, 
mode of opération, and resuit. It has also been held that sec- 
ondary batteries of the vessel-support tj-pe lUœ the Percival do not 
anticipate Brush, for the reason that they hâve no support plate; 
the very purpose of that type of battery being to do away with 
every form of supporting plate. It has further been decided that 
this invention is not anticipated by the Brush Italian patent, be- 
cause, among other reasons, the plates described in that patent 
were speciaÙy prepared for the purpose of more rapidly forming 
active material thereon by the Plante method of disintegration. 
The invention of Brush is thus described by Judge Coxe : 

"Mr. Brusli was the first In this cotmtry to hold absorptive substance, 
in the form of dry powder, in place on the supports of a secondary battery 
by paper or équivalent material, and the first who rammed or pressed It 
into grooves or réceptacles In the plates." Brush Electric Co. v. Electrical 
Accuniulator Co., 47 Fed. Rep. 48, 49. 

But, wh'ile holding that Bmsh was entitled to this broad in- 
vention, it was decided that certain spécifie constructions belonged 
to others; that Faure was the flrst inventor of the application 
of the active material in the form of paste, paint, or cément, and 
that Brush was not the flrst to make the plate with perfoi-ations 
extending through it, 

It is necessary now to examine défendants' battery, and to dé- 
termine whether it contaios the Brush Invention. The Usher bat- 
tery, used by défendants, consista of a plate in the form of a rec- 
tangular frame or grid, with vertical and horizontal libs. Inclosed 
and held between the ribs are packages of active material, having a 
wrapping of thin sheet lead. The wrapping is perforated, and the 
perforations filled with gum. The packages are fiUed with active 
material in the form of powdered oxide of lead, commercially known 
as red lead. Thin sheets of kiln-dried wood separate the plates. 
The plates and sheets are held together by rubber bands, and are 
set in a réceptacle of hard rubber containing dllute sulphuric acid. 
In structure, certainly, this battery appears to hâve the éléments 
of the Brush invention, — a support plate combined with mechan- 
ically applied active material, the plates being separated by sheets 
of porous nonconducting material. It is insisted, however, by de- 
fendants that the plate of the Usher battery is not a support plate; 
but why, it is difflcult to see. It certainly acts as a support for the 
active material. When the packages of red lead are inserted ia 
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tJhje réceptacles of this plate, they corne in contact with, and are 
held by, tke ribs of the plate. In Ms patent of August 16, 1892, 
TJsher says, "I flrst prépare a metallic skeleton plate." Tiiis plate 
bas two functions, — to support tbe active material, and to conduet 
tbecurrent. It is not analogous to the conducting plate of a ves- 
sel-support battery, where tbe active material is placed in and sup- 
ported by a vessel. Uslier starts to build Ms battery with a plate, 
and tàen proceeds to support Ms material upon it just as Brusb does. 
He does not take a vessel, and pour bis active material into it. "Sup- 
port," in tbe sensé of tbe Brush patent, does not mean tbat tbe active 
material must be wboUy supported on tbe surface of tbe plate 
in tbe form of a coating, as in the case of a plain plate. Tbe patent 
expressly refers to receptacled or slotted plates as well as plain 
plates, and déclares tbat tbe active matei^ial "may be primarily 
coated or combined" tberewitb. Tbe word "combined," in tbe Brush 
patent, is entitled to the same considération as the word "coated," 
and it would be just as unreasonable to eliminate one as the otber 
from tbe patent. To my mtnd, it îs perfectly clear tbat tbe skele- 
ton plate of tbe XJsber battery is a support plate vi^itbin tbe meaning 
and language of the Brush patent, and that it is constructed and 
used for identically tbe same purposes as tbe Brush plate. 

Again, tbe Usber plates are separated by sbeets of porous material 
in tbe form of kiln-dried wood. Thèse sbeets help to support the 
active material upon the plates, just as the sbeets of porous blotting 
paper in the Brush battery. Brush does not confine the use of this 
porous médium to plain plates, but speciflcally states tbat it may be 
used with receptacled plates. The fact tbat tbe Brush battery 
of commerce is constructed without this porous médium, and tbat 
this is considered an inferîor form of construction, does not make 
it any less a part of the Brush invention. In the Brush battery, 
as ordinarily constructed, the active material is applied to tbe plate 
by pressure. This leads tbe défendants to déclare tbat tbe Btpusb 
invention is limited to tbe use of some kind of pressure, and that 
TJSber does not use any pressure. A glance at tbe Brush patent 
shows the unsoundness of this contention. He states in bis patent 
that the active material may be applied to tbe plates in two ways, — 
by interposing a sheet of porous material between the plates, or 
by spreading a quantity of material upon tbe plate and applying 
pressure, in which case no porous médium is necessary. 

It is furtber urged by défendants that tbe active material of the 
Usber battery is new, and unknown before, and that it is not the 
active material of the Brush battery. Tliey assert that the oxîde 
of lead în the Usber battery does not become the active materi- 
al of the battery until it bas passed tbrough tbeir forming or char- 
ging process, when it develops into a new and powerful peroxide. 
This is tbe only way they can account for the superior efSciency of the 
Ugber battery. The answer of this is that when the défendants take 
a quantity of flnely divided oxide of lead, such as Plante produced by 
the disintegration of tbe plate, and wMch is known and underetood 
in the art as "active material," and apply it directly to a supporting 
plate, to form the électrode of a secondary battery, they bave ap^ 



BEUSH ELECTRIC CO. V. MILFOKD & HOPEDALE ST. RY. CO. 393 

propriated th.e myention of Brush; and ît is useless, for the purposes 
of tMs case, to make any further inquiry. But it is signiflcant in 
tMs connection that Uslier, in h.is two patents for Improved storage 
batteries, introdnced in évidence by plaintifls, calls the oxide of 
lead contaîned in his packages "active material." The only différ- 
ence in tMs particular between Usher and Brush is that the fonner 
incloses his active material in perforated lead wrappings. This may 
or may not be an improvement As to the theory of a new active 
material, I am inclîned to believe that the Usher battery does not 
develop any new peroxide, and that the phenomena of gradually 
increasing power and greater ultimate efficiency which are said to 
characterize its opération are due to the obstruction which is offered 
to the action of the electrolyte by the lead covering surrounding 
the active material, and the use of a greater quantity of such ma- 
terial in the packages. This hypothesis is at least more reasonable 
than to suppose that some unknown chemical action takes place 
which is foreign to the Brush battery. 

There is little force în the argument of défendants that the 
Usher battery belongs to the vessel-support type like the Percival 
battery, and is, therefore, not within the Brush patent, because it 
is apparent on inspection that it does not belong to that class. The 
distinguishîng feature which marks the différence between the two 
classes of batteries is the support plate. In the Percival there is no 
support plate, either plain, perforated, or skeleton, but the active 
material is placed in a vessel divided înto two parts by a porous 
nonconducting partition. In the Usher battery there is clearly 
a support plate carrying the active material. Usher starts with a 
plate, not a vessel, for the support of his active material, just the 
same as Plante and Brush. This feature removes the Usher battery 
from the vessel-support type, and it becomes a plate-support battery 
of the same type as Brush. The De la Rive battery described in 
the Electrician in the year 1863 was of the vessel-support type. The 
Usher battery is not a development of this type. Usher built upon 
Plante and Brush, not upon Percival or De la Eive. Nor is the 
Usher battery allied to the Brush Italian patent, for the same rea- 
sons that the Italian patent was held by the courts of the second 
circuit not to contain the invention covered by the patent in suit. 

I find, therefore, in the construction of the Usher battery, the 
combtnatîon in a secondary battery of a support plate, porous mé- 
dium, and active material mechanically applied to the plate. This 
is the Brush invention. The spécial form of the plate, and the lead 
foU wrappings about the active material, may be new With Usher, 
but at the same time this battery contains ajl the features of the 
Brush invention. 

But it is strenuously urged by défendants that the mode of 
opération of the Usher battery is radically différent from Brush. 
They say that the Brush battery is an improvement on Plante, and 
that the improvement consists in getting rid of the forming pro- 
cess. They contend that theîr électrodes are "formed," and that, 
therefore, they do not use the Brush process. I am unable to 
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accept this theory. The défendants take a body of red lead, or 
actiye material, and apply it to a supporting plate. This active 
material is already formed, within the meaning of the Brush pat- 
ent. In no ppoper sensé do they form it as Plante did, from the 
disintegration of the plate itself by repeated charge, rest, and re- 
versai. It may be true that the thin lead covering prevents for a 
time the battery fluid from reaching the active material, so that 
it requires more time to charge the battery, and the battery may 
not reach its maximum power until the lead covering on the 
oxygen plate bas become thoroughly disintegrated by repeated 
charges, but this falls far short of the forming process in the Plante 
sensé. It may rather be said to be a retarded charging process. 
Assuming that the Usher battery does not reach its maximum efû- 
ciency until it bas been in use for some time, while the Brush bat- 
tery attains its greatest power when flrst put into use, this différ- 
ence in opération is due to the modification in structure already 
pointed out, and it is not brought about by any new departure 
from the Brush method. 

It is also urged that the Usher battery produces new and use- 
ful résulta. One of thèse results is that it avoids injurious sulpha- 
tion. Where sulphuric acid is the battery fluid, there wiU be 
more or less formation of sulphate of lead, due to local action. 
This sulphation tends to destroy the life of the battery, and causes 
the active material to fall àway from the plates. Assuming that 
this evil exista to a less extent in the Usher battery only shows 
that Usher may bave improved upon Brush, but it does not prove 
that the Brush invention is absent from the Usher structure. 

And the aame reply may be made to the alleged greater efSciency 
of the Usher battery. This ia no answer to the charge of in- 
fringement, if it is clear that Usher has incorporated into his bat- 
tery the Brush invention. I am not fuUy convinced of the great 
superiority of the Usher battery. If, as contended by the défend- 
ants, it has solved the problem of a practical storage battery for 
tramways, (a fleld in which it is said the Brush battery has only 
met with failure,) it seems strange that such an important dis- 
covery, worth, we are told, many millions of dollars, should not 
hâve become more widely known, and put into opération on a more 
extensive scale. 

As to the Johnson battery, it is sufflcient to say that, if the 
Usher battery infringes Brush, the same must be true of Johnson. 
The défendants hâve given up the use of the Johnson battery, and 
the only real contest on this motion has been upon the Usher bat- 
tery. 

I do not think it necessary to consider at length the prier in- 
vention of Dr. Blanchard, introduced by the défendants for the 
purpose of limiting the broad claims of the Brush patent, rather 
than as an anticipation. It may be observed, however, that the 
Blanchard invention relates to a battery of the primary type; 
that it never served any practical purpose, and seems to hâve 
been aoon abandoned. It further appears that thia évidence was 
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before Judge Green in the ÎTew Jersey case, and aiso formed the 
subject of a pétition and motion in one of the New York cases. 
The first claim of the patent is as follows: 

"(1) A secondary battery élément or électrode consistmg of a plate or 
suitable support primarily coated or comWned with mechanically applled 
active materlal, or material adapted to become active, substantiaïly as set 
forth." 

Olaim 2 sets forth a secondary battery électrode whose support 
is provided with a coating or surface layer of absorptive substance, 
such as metallic oxide, which is applied thereto. Claim 3 spécifies 
the active material as oxide of lead or équivalent lead compound. 
Claim 6 is as follows: 

"(6) A plate of suitable support provided with grooves, perforations, or 
réceptacles, and prtmarily coated, comblned, or flUed with mechanicaUy 
applled active material, or material adapted to become active, substantiaUy 
as set forth." 

Claim 7 limits the active material applied to the grooves or per- 
forations of the plate to oxide of lead or équivalent lead compound. 
Claim 9 is as follows: 

"(9) The combination, with the plate or support of an électrode and an 
active spongy layei' thereon, of a porous médium for holding said layer 
on the plate or support of the électrode, substantiaïly as set forth." 

Claim 10 includes as an élément the fastening together of the 
support with its active material and holding médium. Claim 12 
is as foUows: 

"The method of maklng plates or électrodes for secondary batteries, con- 
sisting in primarily combinlng active material with suitable plates or sup- 
ports mechanicaUy, tn contradlstinctlon to forming the active material by 
an electrical dlsintegration of the plate or support, substantiaUy as set forth." 

I am of opinion for the reasons given that the défendants' bat- 
tery infringes thèse claims of the Brush patent, and that an in- 
junction should be granted. 



HOÏLE et aL v. KBRR. 

(Circuit Ciourt of Appeals, Thlrd Circuit. November 3, 1893.) 

No. 2. 

Patents for Inventions— Anticipation— Wovbn Fabrics. 

The Kerr patent, No. 353,790, for a woven fabric, in which a varlety of 
shades are produced in the pattem by a new way of interweavlng the 
warp and weft threads,— a binder warp thread being placed in the 
center of each pair of figuring warp threads, and utilized for shading 
purposes; the weft threads also appearlng on the surface, and producing 
a color efCect,— was not antlcipated by a fabric in which, at some places, 
the flgurlng warp threads were drawn in pairs, with a binder warp be- 
tween, but which did not appear on the surface, or produce a color effect, 
and in which the weft threads were also purposely hidden from sight, 
the whole surface being formed by the two figuring warp threads. Nor 
was the invention antlcipated by a fabric having three figuring warp 
threads to each binder warp, and In which, consequently, a binder warp 
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between a pair of flguring warp threads Is only of occaslonal occurrence, 
the binder warp never belng uSed for flguring butposes. 55 Fed. Rep. 
658, afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

In Equity. Bill by James E. Kerr, administrator of the estate 
of David B. Kerr, deceased, against John Hoyle, Edwin Harrison, 
and Andrew Kaje, trading as Hoyle, Harrison & Kaye, for in- 
fringement of a patent Decree for complainant. 55 Fed. Eep. 
658. Défendants appeal. AfQnned. 

Oeorge J. Harding, (G«orge Harding, on the brief,) for appellants. 
John Dolman, Jr., for appellee. 

Before SHIBAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judges. 

ACHESON, Circuit Judge. This suit was brought for the in- 
fringement of letters patent No. 353,790, for an improvement in 
woven fâbries, granted to David B. Kerr on December 7, 1886. 
The object of the invention, as declared in the spécification — 

"Is to produce in a woven fabric a varlety of shades of color In tlie pattem 
or figure, by a new way of Interweavlng the warp and weft threads, avoiding 
the expense of extra colors In the warp and weft threads." 

The patentée states: 

"My Invention consists In the combinatlon of two warps of the same color 
with two or more colored weft threads. The warp threads are so ar- 
rangea in the loom harness as to work in pairs, with a binder warp thread 
In the center of each pair, as will be hereinaf ter desorlbed." 

The invention, it is stated, is especially applicable to ail fabrics 
with one color for warp threads and différent colors for weft 
threads, such as upholstery fabrics, shawls, carpets, etc. The illus- 
trative patent drawings contain 14 figures representing cross-sec- 
tions, showing various collocations of the warp and weft threads of 
a fabric woven according to the invention. In the warps there are 
two flguring threads to one binder thread. The spécification de- 
scribed minutely — and it is shown with great clearness, to one 
skUled in the art — the manner of lifting the warp threads, and 
inserting the weft, to produce différent shades of colors. The pat- 
ent has a single claim, which is as f oUows : 

"The combinatlon of two or more wefts, each of a différent color, with 
flguring warp tbreads, and a binder warp thread between the two flguring 
warp threads of each pair, as shown, described, and for the pm-pose speci- 
fled." 

The circuit court sustained the patent, and entered a decree 
against the défendants in the bill, (the appellants hère.) 

Two grounds for the reversai of the decree are insisted on, namely, 
that the court erred — ^First, in flnding that the prior fabrics relied 
on to sustain the défense of anticipation did not contain the pat- 
ented invention; and, second-, in flnding that the matter claimed in 
the letters patent in suit was the invention of Kerr, and not the 
resuit of an accident. With respect to the latter of thèse défenses, 
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we do not deem it to be necessary to recite or discuss the proofs. 
Having attentively read and carefully considered them, we con- 
cur with the court below in the conclusion that the clear weight 
of the évidence upon this hranch of case is with the complainant 
in the bill. This défense, therefore, was rightly overniled. 

The prior fabrics set up as anticipatory of Kerr's invention are 
designated "Brooks' Fabric No. 1," "Brooks' Fabric No. 2," and the 
"Stead & Miller Fabric." Now, in comparing those fabrics, re- 
spectively, with the Kerr fabric, we must bear in mind the clearly- 
established fact that Kerr's invention makes the binder warp, 
which formerly was rather a hindrance to designers, part of the 
décoration of the fabric, — an important factor for flguring and 
shading purposes. His discovery was that a new use, for déco- 
rative purposes, could be made of the binder warp, without impair- 
ing its old function, of giving stability to the fabric. 

We take up Brooks' fabric No. 1 flrst, for the reason that at the ar- 
gument the appellants' counsel particularly diïected our attention to 
that exhibit, and because we regard it as the strongest pièce of évi- 
dence for the défense to be found in the case. It is proved that 
in some places in this fabric the flguring warp was drawn in pairs, 
with a binder warp between the threads of the pairs. But hère 
the resemblance between this fabric and a fabric woven according 
to the directions of the patent begins and ends. Brooks' fabric 
No. 1 is a single-faced cloth. It has a worsted flguring warp, and 
a cotton binder warp. It has two cotton wefts, distinctively dif- 
fering from each other, however, in size and function. One is a 
fine "binder weft;" the other, a large, coarse "stuffer weft." The 
whole face of this fabric is formed of the worsted flguring warp, 
none of the other threads appearing on the face. The fabric is 
of one color throughout The pattem or figure is formed by 
twilling the figuring warp, while the ground is corded or ribbed, 
this being effected by the présence of the stuffer weft under the 
warp. The object which Kerr's invention aims at, and achieves, 
was not attained in the Brooks fabric, at ail, and evidently was not 
contemplated by the designer or manufacturer thereof. The bind- 
er warp does not show on the face of the fabric. Instead of be- 
ing used for décorative or shading purposes, it is intentionally 
concealed. Moreover, the weft threads do not appear on the face 
of the Brooks fabric. They, also, are purposely hidden from sight. 
The wefts do not there perform the function plainly implied in 
Kerr's claim. The object of the patented invention is to produce 
a variety of shades of color in the pattern or figure by the inter- 
weaving of the warp and weft threads, and, clearly, to that end, 
the wefts must appear, and produce a color efEect on the face of 
the fabric. Keading Kerr's claim in connection with his spécifica- 
tion, as it must be read, (Com-Planter Patent, 23 Wall. 181, 218; 
Tilghman v. Proctor, 102 U. S. 707, 729,) we hâve no difficulty in 
holding that Brooks' fabric No. 1 does not show or suggest the in- 
vention disclosed and claimed in the patent in suit. The appel- 
lants do not allège that there is any substantial différence between 
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Brooks' fabric No, 1 and Brooks' fabric No. 2. Tbey seem to us 
to be simîlar fàbrics. Our conclusion, therefore, witb respect ta 
No. 1, applies equallj to No, 2. 

Turning now to the Stead & Miller Exhibit, we discover that in 
the weaving of that fabric. instead of the flguring warp threads be- 
ing arranged so as to work in pairs, with a binder warp thread in 
the center of eaçh pair, according to the method described in Kerr's 
patent, the fabric bas three flguring warp threads to one binder 
warp thread. Ih that fabric, then, a binder warp thread between 
a pair of flguring warp threads is a thing of occasional occur- 
rence, only. Such pairs, where they do occur, are disconnected, 
each being a single pair by itself. The fabric never has two con- 
sécutive pairs of flguring warp threads, with a binder in the center 
of each. Only one pair in six in the same transverse line can 
hâve a binder in the center appearing on the face of the fabric. 
Then, again, in the Stead & Miller fabric, the binder warp thread 
is not used for flguring or shading purposes, and it is incapable of 
the use contemplated by Kerr. 

We think the court below was correct in holding that none of 
the prior fabrics con tains the invention of the patent in suit; and, 
flnding no error in this record, the decree of the circuit court is 
aflarmed. 



MONEOE V. ANDERSON. PEICB et al v. SAME. RIGGS et al y. SAME. 
PATTBESON v. SAME. 

(Circuit Court of Appeals, Third CirciUt. November 3, 1893.) 

Nos. 4, 5, 6, and 7. 

1. Design Patents— Test op Infringbment. 

Infringement of a design patent is to be detennlned by the Inqulry 
whether the two designs would appear to be the same to thie eye Of an 
ordinary observer, giving such attention to design as a purchaser usually 
glves, and not whether an ordinary purchaser, giving no attention to de- 
sign, might not be led to buy the article bearlng one of the designs, sup- 
posing It to be the article bearlng the other. 

2. Same— Infringement— Damages— Statutohy Ltabilitt. 

The liabllity Imposed by the act of February 4, 1887, for infringement 
of a design patent is in the nature of damages, and not Uquldated profits; 
and therefore eannot be recovered from one who Infrlnges in actual ig- 
norance of the patent, when the patentée has falled to marie hls article 
"Patented," as required by Rev. St. § 4900. 

8. Same— Particular Patents— Designs for Mantels. 

Letters patent No. 19,873, Issued June 3, 1890, to William Anderson, for 
a design for mantels, are not infrlnged by mantels made in accordance 
with design patent No. 21,155, Issued November 10, 1891, to Edward T. 
Germain. 55 Fed. Rep. 398, reversed. 

Appeals from the Circuit Court of the United States for the 
Western District of Pennsylvania. 

In Equity. Thèse were four suits brought by William Anderson, 
one against W. T. Monroe, one against Joseph Price and James A. 
McMinn, doing business as Price & McMinn, one against E. L. Eiggs 
and Bert HubbeU, doing business as Riggs & Hubbell, and one against 
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James E. Patterson, for infringement of design patent No. 19,873, 
granted June 3, 1890, to William Andersen, for a design for man- 
tels. The alleged infringing design was covered by letters patent 
No. 21,155, issued NoTember 10, 1891, to Edward T. Germain. 
There was a decree for complainant in the court below, (55 Fed. 
Eep. 398,) and respondents appeal. Reversed. 

W. Bakewell, James K. Bakewell, and Thomas W. Bakewell, for 
appellants. 
William L. Pierce, for appellee. 

Before SHERAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judges. 

DALLAS, Circuit Judge. Thèse cases were ail disposed of by 
the court below in a single opinion, and may now be considered to- 
gether. They were suits in equity brought by the appellee against 
the respective appellants, for alleged infringement of letters patent 
of the United States No. 19.873, dated June 3, 1890, granted to 
William Anderson, the appellee, for a "design for mantel." The 
question of infringement is the only one which it is necessary for 
us to consider. Counsel for the appellee has insisted in his argu- 
ment to this court that "Gorham Co. v. White, 14 Wall. 511, is dé- 
cisive of this case," and the leamed judge below, to whom, no doubt, 
the same contention had been addressed, was brought to the con- 
clusion, which he expressed in thèse words: 

"Tested by the law of infringement as laid down in Gorham Co v. Wliite, 
and cases following its lead, we are constrained to hold the respondent has 
linfringed the patent in suit" 

l The case thus relied upon by both court and counsel is a leading 
one, and it is, of course, of controlling authority in this court; 
but we think that, while the rule which it established was clearly 
perceived, attention was diverted from observation of the précise 
subject to which that rule is properly related. In the opinion of 
the court (page 528) the doctrine upon which the judgment rests 
is thus tersely expressed by Mr. Justice Strong: 

"We hold, therefore, that if, in the eye of an ordinary observer, giving such 
attention as a purchaser usually glves, two designs are substantiaUy the 
same,— if the resemblanee is such as to decelve such an observer, inducing 
hlm to purchase one supposlng it to be the other,— the first one patented is 
Infringed by the other." 

The test for ascertainment of whether an asserted différence is 
substantial or colorable is hère plainly stated, and the thing to 
which that test is to be applied is also clearly indicated. The point 
to be determined by the criterion sanctioned is whether "the de- 
signs are substantiaUy the same;" that is, whether a purchaser, giv- 
ing the usual attention to the subject-matter of the patent, — the 
design, — ^would be deceived into supposing the two designs to be 
the same; not whether a purchaser not giving any attention to 
design might be led to assume that an article embodying the one 
design was the same article as another by or upon which the other 
d'^sign had been portrayed. The patent alleged to hâve been in- 
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fringed in Gorham Co. v. White was for a design known as 
the "cottage pattem" for the handles of spoons and forks. Much 
testimony was takén with référence to "identity of appearance" or 
"sameness of effect upon the eye," but the extracts furnished hj 
the reporter disclose that it was directed to the sameness of, 
or différence between, the "design'' or "pattern," and no one ap- 
pears to hâve doubted that the circuit court was right in its as- 
suaiption (page 518) that this was the true question. That the su- 
prême court so dealt with the évidence appears upon several pages 
(528 et seq.) of its opinion, from which we quote a single additional 
sentence: 

"A large number of witnessos famillar with designs, and most of tliem 
engaged in the trade, testify that, in their opinion, there is no substantial dif- 
férence In the three designs, and that ordinary purchasers would be likely to 
mistake the White designs for the cottage." 

îfow, as to the case before us: The suit was brought upon a 
patentj not for a mantel, but for "a design for mantel," and yet 
the record shows that inquiry and considération were addressed, 
not to the détermination of whether the two designs would appear 
to be the same to the eye of an ordinary observer, giving such at- 
tention to design as a purchaser usually gives, but to whether an 
ordinary piirchaser (not excluding purchasers giving no attention 
to design) might not be led to buy the one mantel supposing it 
to be the other. At best, the patented design, and that which is 
alleged to infringe, are not of a very high order, and the mantels to 
which they are applied are quite commonplace in style and charac- 
ter. It is by no meansi improbable that an ordinal^ purchaser 
would be wholly regardless of, and absolutely inattentive to, such 
designs upon such articles, and it may readily be supposed that 
such a purchaser might be misled by a statement that the Germaui 
mantel (having the alleged infringlng design) was that of the coui- 
plainant below. But design is a distinct matter; and, as to 
that, a'^ccjjting tLe suggestion of the learned counsel for the aj)- 
pellee that aothlng is entitled to more weight with the court than 
"the testimony of its own eyesight," we can only say that eacn of 
the three judges ^ho heard the argument of this case is, frora 
observation of the ivvo designs, entirely satisfled that they are svb- 
stantially différent in their effect upon the eye, and that his per- 
ception of this différence was not dépendent upon the fact that 
ho saw the tAVO designs side by side, and heard counsel compare 
and contrast ijiem, fiuL that their différence in appearance would 
be manifest to an oi djnary observer, giving the usual attention (it 
any) of a purchaser to that subject. The détails of the two designs 
are, in several parliculars, not the same, but to this we would :it- 
tatth no im])0T-tance if the gênerai effect was substantially identicul. 
On the other liand. their clementary features are, to a very consid- 
érable extent, precisely alike, jet this, too, is iomiaterial, btcause 
the impression oi' tlie whole iipon the eye of even a casual observ-»':' 
is made plainly différent, not only by the partial diversity of theit^ 
éléments, but also by the différence in arrangement and corréla- 
tion of the constituents which are common to both, "Eosettes,"^ 
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"beveled edges," "reeds," "moldings," and the llke devîcea for con- 
figuration and ornamentation, hâve long been familiar to the trade 
of the caï'penter. They could not hâve been exclusively appropri- 
ated by the patentée, and he did not claim thena. He claimed a 
spécifie design composed of old figures, and produced by well-known 
methoûs. His title to that for which he asked and obtained a 
patent need not be questioned; but to hold that his right is in- 
vaded by the use of the same figures, and the practice of the same 
method, for the production of the very différent design of which 
ho now complains, would be to extend his monopoly beyond the 
ternis of his grant, or of any grant which, under the law, would be 
possible. 

What has been said applies to ail the infringements alleged, ex- 
cept that, in the case of Monroe only, there was a single, trivial 
sale where the design used was admittedly that of the complain- 
ant. But this sale was made before Monroe knew of the issue 
of the patent, was not repeated, and is quite apart from the real 
subject of controversy. Its effect was not passed upon by the court 
below, and the views which we entertain with respect to it may 
be very briefly indicated. At the time this particular sale was 
made the requirements of section 4900 of the Revised Statutes with 
respect to notice to the public had not been complied with. There- 
fore no damages could be recovered; and the liability imposed by 
the act of February 4, 1887, (1 Supp. Eev, St. p. 533,) is a statutory 
penalty in the nature of damages, and not, as has been contended, 
a "profit liquidated." It was not alleged, and could not hâve been 
reasonably asserted, that persistence in this acknowledged use of 
the exact design covered by the patent was apprehended, and there- 
fore a decree for injunction could not hâve been founded upon it. 

The decree of the circuit court is, in each of the cases named at 
the head of this opinion, reversed, with costs. 



ANDERSON V. MONROE. SAME v. RIGGS et al. SAME v. PATTER- 

SON. 

(Circuit Cotirt of Appeals, Third Circuit. Norember 3, 1893.) 

Nos. 8, 9, and 10. 

Patents fok Inventions— Dépense of Pbior Sale— Quantum op Proop. 

The défense of prlor sale must be proved beyond reasonable doubt, 
but not to the exclusion of ail posslbility of conjecture to the contraiy. 
55 Fed. Rep. 407, afflrmed. 

Appeals from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

In Equity. Suits brought by William Andersen — one against 
W. T. Monroe, one against R. L. Eiggs and Bert HubbeU, doing busi- 
ness as Riggs & HubbeU, and one against James E. Patterson — for 
infringement of design patent No. 19,877, issued June 3, 1890, to 
William Anderson, for a design for mantels. The bills were dis- 
missed below, (55 Fed. Rep, 407,) and complainant appeals. Af- 
flrmed. 

v.58F.no.2— 26 
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Wm. L. Pierce, for appellant. 

James K. Bakewell and W. Bakewell, for appellees. 

Before SHIRAS, arcuit Justice, and AOHESON and DALLAS, 
Circuit Judges. 

DALLAS, Circuit Judge. The only spécifie assignment of error 
in thèse cases has not been sustained. It is that "the court erred 
in finding that mantels embodying the patented design had been 
on sale more than two years prior to the application for a patent 
therefor." Upon the issue of fact presented, the burden was on 
the défendant below to support the afllrmative beyond reasonable 
doubt, but not to the exclusion of ail possibility of conjecture to the 
contrary. "None but mathematical truth is susceptible of that high 
degree of évidence called 'démonstration,' which excludes ail possi- 
bility of error. In the investigation of matters of fact, such évidence 
cannot be obtained, and the most that can be said is that there is 
no reasonable doubt concerning them." Conceding to the appellant 
the beneflt of the most rigorous application of the rule with regard 
to the strictness of proof required to establish the défense of sale 
made more than two years prior to date of application for patent, 
careful examination of this record has fuUy satisfled us that the 
évidence in thèse cases v?as rightly considered by the circuit court, 
and abundantly justifies its finding that "a sale was intended by the 
parties, and was consummated as early as March 15th, which was 
more than two years prior to the application." 

The decree of the circuit court is, in each of the cases named at 
the head of this opinion, afflrmed, with costs. 



PARUT MANTIF'G 00. v. HITCHCOCK MANTJF'G 00. et aL 

(Circuit Cotirt, N. D. New York. July 24, 1893.) 

\. Patents yo» Inventions— Limitation of Claims— Sulkibs. 

Letters patent No. 266,895, issued October 31, 1882, to Joha Robinson, 
for Improvements in sulky wagons, conslsting In a construction which 
permits a latéral motion of tte body, Independent of the axle and wheels, 
so as to secure comfort In rlding, ease the back of the animal, and avoid 
jar upon the wheels, must be llmlted. In vlew of the prior art, to the 
spécifie construction deecrlbed, and are not entitled to the doctrine 
of équivalents. 

2. Samb— Infsingbmbnt. 

Claim 1 reads: "In combination with the cross bar, C, and the body, 
B, the hooks, F, and loops, G, the latter construoted as descrlbed, to 
permit a latéral movement of the body, as set forth." The loops, G, are 
made wlder than the hooks, F, so as to permit a latéral play. Helct, that 
this olaim is Umited by its tenus, as well as by the state of the art, to 
the spedflc construction, and is not tnfringed by a cart havtng the body 
secured to the cross bar by L-shaped bolts or hlnges^ which do not permit 
the loose, swaying movement of the patent 

8. Bame— Novei,tt. 

The second clalm, covering a spring secured to the imder side of the 
body, and connected at the ends to the rear portion of the shafts by 
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double sbackles, whereby vertical and ■ latéral motions are permltted, l8 
Toid for want ot novelty, as practically the same construction is shown 
In the patents of Soûle, Jenklns, and Wineooff. 
4. Same— NovBLTT— Limitation— Infbingement. 

The tliird claim reads: "In a two-wheeled wagon In which the body Is 
pivotally conneoted at Its forward end, a sprlng, H, arranged between 
suoh pivotai cormection and the axle, as and for the purpose set forth." 
Beld, that thls claim, if strictly llmited to the mechanism described, Is 
void for want of novelty; and, If construed to Indude the de vices whlch 
permit the swaylng motion of the body, it is not Infrlnged by a cart 
which does not hâve the hooks and loops of the patent, and in which the 
spiing is not arranged between the pivoted connection and the axle. 

In Equity. Suit by the Parry Manufacturing C5ompany against 
the Hitchcock Manufacturing Company and others for infringe- 
ment of a patent. Bill dismissed. 

William M. Eccles, for complainant. 

Irving H. Palmer and J. W. Suggett, for défendants. 

OOXE, District Judge. This is an equity action for infringe- 
ment, based upon letters patent, No. 266,895, granted October 31, 
1882, to John Eobinson for improvements in sulky road-wagons. 
The spécification says: 

"My Invention has for Its objects to secure ease and comfort in rldlng, 
and to relieve the baclc of the animal from undue weight, whlle at the same 
tim© the usual jar upon the wheels is avoided; and with thèse ends in view 
my invention consists of the peculiar construction and arrangement of parts 
Uereinafter fully described and speciftcally daimed. * • ♦ E is the body 
of the wagon, which is secured at its forward end to the cross hur C by 
means of hooks F, whlch engage with loops G, secured to the cross, bar. The 
loops G, as seen more particularly at Fig. 1, are wider than the hooks F for 
the purpose of permittlng a sufficient latéral movement of the body in an 
obvious manner." 

The claims are as follows: 

"(1) In comblnaition with the cross bar and the body E, the hoolis F 
and loops G, the latter oonstracted, as described, to permit of a latéral move- 
ment of the body, as set forth. 

"(2) The spring H, connected to the under side of the body A, and having 
its ends connected to the rear portions of the shafts by double shackles I, 
whereby vertical and latéral motions are permitted, substantially as set 
forth. 

"(3) In a two-wheeled wagon in which the body is pivotaUy connected at 
its forward end, a spring H, arranged between such pivotai connection and 
the axle, as and for the purpose set forth." 

The défenses are lack of patentability and noninfringement. The 
field of invention is exceedingly narrow. For centuries improve- 
ments in vehicles drawn by animais hâve been going on in both 
hémisphères. It is manifest that a broad invention in this art 
is well nigh impossible. Improvements may be made from time to 
time, but patents therefor must be strictly construed and the 
claims limited to the précise advances made by the inventer. 
Derby v. Thompson, 146 U. S. 476, 13 Sup. Ct, Eep. 181; McCor- 
mick V. Talcott, 20 How. 402; Eailway Co. v. Sayles, 97 U. S. 564; 
Harrow Oo. v. Hanby, 54 Fed. Eep. 493. The novel feature of the 
patent is the combination, which, in addition to the vertical motion 
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of the spring, permits ?. latéral motion to be imparted to the body of 
the cart, tiras insuring comf ort to the traveler and durability to the 
wheels. If confined to this feature the patent may be sustained. 

In addition to the limitations made necessary by the prior art 
it will be observed that the language employed narrows the first 
claim to the précise mechanism of the patent. Every élément 
is restçicted by a référence later to the structure described and 
shown. A claim so explicit cannot be enlarged by construction. Key- 
stone Bridge Co. v. Phoenix Iron Go., 95 U. S. 274; Sutter v. Robinson, 
119 U. S. 530, 7 Sup. et Kep. 376; Snow v. Railway Co., 121 U. S. 
617, 7 Sup. et. Eep. 1343; Machine Co. v. Williams, 44 Fed. Rep. 
190, 194. The hooks F and loops G are not found in the défend- 
ants' cart. The body of their cart is secured to the cross bar 
by L-shaped bolts or hinges which do not permit latéral motion at 
that point. Certainly they do not permit the loose swaying motion 
of the patent. The complainant is not entitled to the beneât 
of the doctrine of équivalents, but even if it were, thèse bolts or 
hinges would not infringe the hook and loop connection of the 
patent. 

Eegarding the second claim it is thoUght tihat it is invalid for 
want of patent ability. A spring having its ends connected to the 
shafts, and adjacent parts, by shackles, is old. Substantially the 
same construction is shpwn in the patents of Soûle, Jenkins and 
Winecofl. 

The third claim, if confined strictly to the mechanism describeù, 
is in the same predicament. There is no patentable novelty in 
a spring arranged as stated. A construction can, howerer, be 
placed upon this claim "which iwiU uphold it. It may fairly be 
construed to include the novel feature ref erred to, viz. : the devices 
which permit the swaying motion of the body of the cart. But 
if so construed the défendants do not infringe. They do not hâve 
the hooks and loops and their spring is not arranged between thie 
pivoted connection and the axle. 

The bill must be dismissed. 



EOSS V. CITY OF FT. WAYNB. 

(Circuit Court, D. Indiana. October 6, 1893.) 

No. 8,742. 

1. Patekts for Inventions — Assignmbnt Pending Inpeingbment Suit — 

Pleadinh bt Assignée. 

Wliere a patent, witii ail rights and claims under It, Is asslgned to a 
stranger pendlng suit for infrlngement, ttie assignée cannot obtain tlie 
benefit of tlie proceedings brouglit by tlie assignor, by means of a supple- 
mental or amended blll, but be may do so by means of an original blll 
In the nature of a supplemental bilL 

2. Same— Pleadinq. 

Where a blU flled by the assignée contalns ail the materlal averments 
of an original bill, together vnth a statement of supplemental maitei" 
showing the assignment subséquent to the institution of the suit, it mxist 
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be consldered as an original bill in the nature of a supplemental bill, 
notwlthstanding that It Is denominated by the pleader a "supplemental 
and amended biU." 

8. Samb— Equity Jukisdiction— Rbmbdt at Law. 

The owner of a patent brought a biU for Infringenient about two and 
one-half months before the same would expire, but made no attempt to 
secure a restraining order. Two months af ter the expiration of the patent 
he assigned it, and ail rights arislng under it, and the assignée set up 
bis rights by an original bill in the nature of a supplemental biU. Beld, 
that the same must be dismissed for want of jurlsdiction, as the assignée 
took nothing but a claim for unliquidated damages, for whlch there was 
an adéquate remedy at law. 

4. Same— Infbingbment Suit — Necbssart Avebmbnts — Demubrer. 

Where a biU for infringement avers that the patentée was the original 
and first Inrentor of the device in question, and that the same was not 
Icnown or used before sald invention, and not, at the time of his ap- 
plication, in public use or on sale for more than two years, an omission to 
aver that the device had not been prevlously patented or described in 
any printed publication in this or any foreign country, whUe it renders the 
bill vulnérable to a spécial demurrer, is yet a defect rather of form than 
of substance, and may be cured by amendment. 

In Equity. Suit by Nathan O. Eoss against the city of Ft. 
Wayne for infringement of a patent. On demurrer to the bill. 
Sustained, and bUl dismissed. 

N. O. Eoss and Parkinson & Parkinson, for complainant. 
S. R. Alden, for défendant. 

BAKEE, District Judge. On the 21st day of April, 1892, Isaac 
0. Walker brought suit in this court against the city of Ft. Wayne 
for the alleged infringement of letters patent No. 165,438, issued to 
Eobert Bragg on the 13th day of July, 1875, as the original and 
first inventor of a certain new and useful improvement in gong 
attachments for engine houses, and asking for an injunction and 
for damages. The particular infringement complained of consists 
in the défendant making, constructing, and using the gong attach- 
ments for its engine houses. The bill further charges that on the 
17th day of December, 1885, Bragg, by a due assignment in writing, 
for a good and valuable considération, sold, assigned, and trans- 
ferred to the plaintiff his entire right, title, and interest in and to 
the letters patent and the invention and improvement secured 
thereby, together with ail demanda, claims, accounts, rights, and 
rights of action which had accrued thereiinder since the issue 
of said letters patent. On the 4th day of November, 1892, Nathan 
O. Eoss, with leave of court, filed in this cause a complaint against 
the city of Ft. Wayne which is denominated a "supplemental and 
amended bill of complaint." The bill is filed by the plaintiff in 
his own behalf, and as trustée for Elbert W. Shirk, Edward C. 
Egan, and Atwater .T. Treat. It sets forth the same facts, except 
in respect of the title of Eoss, exhibited in the original bill, and 
asks for an injunction and for damages, and that Eoss may hâve 
the fuU benefit and advantage of the proceedings had in the suit 
of Walker vs. The City of Ft. Wayne. It shows that on the 14th 
day of September, 1892, Walker transferred to Eoss his entire 
right, title, and interest in and to the letters patent, and in and 
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to ail rights of action and recovery for past infringements thereof, 
and ail rights of whatsoever kind in respect thereto. The défend- 
ant has interposed a spécial demurrer to this bill of complaint, 
alleging in détail numerous reasons why it should be held to be 
insuflQcient. Thèse varions grounds of demurrer may be grouped, 
for the purpose of disposing of the questions involved, under three 
différent heads, as foUows: 

(1) That the assignment and sale by Walker to Eoss operated 
to divest the former of ail right to, and interest in, the matter in 
question, and disabled him from the further maintenance of the 
suit; and that the latter could not be admitted to flle any bill 
or pleading to revive and continue the proceeding; and that the 
bUl flled by the former ought to be dismissed, and the latter re- 
quired to bring a new suit. 

(2) That the bill is defective because it is not alleged therein 
that the improvement claimed in the letters patent has not been 
patented or described in any printed publication in this or any 
foreign country. 

(3) That the bUl is without equity because the plaintifE is en- 
titled, on his own showing, to no relief except for tiie recovery of 
damages for past infringements, and because the term of the pat- 
ent had expired before the présent plaintifE acquired any right 
to or interest in the suit which he now seeks to revive and prose- 
cute. 

It is flrmly settled that a suit in equity must be prosecuted by 
and in the name of the real party in interest. Where the sole 
plainttff, suing in his own right, is deprived of his whole interest 
in the matters in controversy by an event subséquent to the 
institution of the suit, as where the plaintiff has assigned his 
whole interest to another, the plaintiff is uo longer able to prose- 
cute for want of interest; and, as the assignée claims by a title 
which may be litigated, the beneflt of the proceedings by the 
assigner cannot be obtained by an assignée by means of a supple- 
mental or amended bill filed by him. Story, Eq. PI. § 349; 2 
Daniel, Ch. H. & Pr. (4th Amer. Ed.) 1518, 1519; Mills v. Hoag, 
7 Paige, 18; Sedgwick v. Cleveland, Id. 287; Van Hook v. Throck- 
morton, 8 Paige, 33; Mason v. Eailroad Co., 52 Me. 82, 107. The 
beneflt of the proceedings had by the assignor may be obtained by 
the assignée by flling an original bill in the nature of a supplement- 
al bill. See authorities supra. The bill filed by Eoss contains ail 
the material averments of an original biU, with the statement 
of supplemental matter showing the transfer of the rights in 
question subséquent to the institution of the suit. It is in the 
fullest sensé an original bill in the nature of a supplemental bill; 
nor is this conclusion varied by the fact that the pleader has de- 
nominated it a "supplemental and amended bill." Its character 
must be determined by its frame and by the nature of its aver- 
ments, and not from the name by which the pleader has designated 
it. The bill has been properly filed by Eoss as assignée, and the 
suit cannot be dismissed nor the complaint held bad, on the sole 
ground that Walkei* has, since the institution of the suit, trans- 
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ferred his whole interest in the matters in question to the présent 
plaintiff. The bill avers that Eobert Bragg was the true, original, 
and flrst inventer of a certain new and useful improvement in 
gong attachments for engine houses, not known or used before 
said invention, and not, at the time of his application for a patent 
therefor, in public use or on sale for more than two years. It con- 
tains no averment that the improvement claimed had not been pat- 
ented or described in any printed publication in this or any for- 
eign country. The statute forbids the issuance of a patent for 
any improvement which has been previously patented or described 
in any printed publication in this or any foreign country. Kev. 
St. U. S. § 4886. And it has been held that the omission of an 
averment to the effect that the improvement had not been patented 
or described in any printed publication in this or any foreign 
country rendered the complaint demurrable where such defect 
was pointed out by spécial demurrer. Consolidated Brake-Shoe 
Co. V. Détroit Steel & Spring Co., 47 Fed. Eep. 894; Coop v. Insti- 
tute, Id. 899; Overman Wheel Co. v. EUiott Hickory Cycle Co., 
49 Fed. Eep. 859; Goebel v. Supply Ce, 55 Fed. Eep. 825, The 
defect, however, is one going to the form, rather than to the sub- 
stance, of the complaint, and in such case the defect may be cured 
by amendment. 

The important and difficult question is whether the présent 
plaintiflf can maintain his bill on the equity side of the court 
It is elementary that a party who has a plain, adéquate, and com- 
plète remedy at law cannot successfuUy invoke the jurisdiction of a 
court of equity. The original plaintiff brought suit about two 
and a half months before the term of his patent expired. He 
prayed for an injunction in his bill, but took no steps to procure 
a temporary restraining order, or to bring the suit to a hearing, 
while he remained the party of record. While an application for 
a temporary restraining order might hâve been made before the 
term of his patent expired, yet, according to the course of pro- 
cédure of the court, it would hâve been impracticable to hâve 
prosecuted the suit to final hearing and decree within that time. 
When the patent has expired, and the entire claim of the plain- 
tiff against the défendant rests upon the infringing acts per- 
formed during the term, an action on the case for the recovery 
of damages generally aflords a complète redress, and the only one 
to which the plaintiff is entitled. Consolidated Safety Valve Co. 
v. Ashton Valve Co., 26 Fed. Eep. 319; 3 Eob. Pat. § 1092. An 
adéquate remedy at law exists in favor of the owner of the pat- 
ent against the infringer whenever the sole relief required is com- 
pensation for past injury, provided the remedy can be afforded with- 
out équitable aid. When the plaintiff has chosen to seek his 
recompense for the enjoyment of his invention through an estab- 
lished license fee, and the infringing acts raise an implied accept- 
ance of the ofifer, the sum which the plaintiff is entitled to recover 
is certain and flxed, and the remedy at law is adéquate, and a 
court of equity is without jurisdiction; and, where the plaintiff 
has a mère right to the recovery of damages for past infringements, 
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equity is witàout jurisdiction. Ulman v. Chickerîng, 33 Fed. Rep. 
582; Burdell v. Comstock, 15 Fed. Eep. 395; Root v. Eailway Co., 
105 U. S. 189; Spring v. Sewing Mach. Co., 13 Fed. Eep. 446; 
Jenkins v. Greenwald, 2 Fish. Pat. Cas. 37; Hayward v. Andrews, 
12 Fed. Rep. 786. Where the bill is filed too late for a temporary 
injunction to issue before the expiration of the term secured by 
the patent, and the recoTery of damages would afford adéquate 
relief, jnrisdiction in equity does not exist. Clark v. Wooster, 
119 U. S. 322, 7 Sup. Ct. Eep. 217; Mershon v. Furnace Co., 24 
Fed. Eep. 741; Davis t. Smith, 19 Fed. Rep. 823; Burdell v. Com- 
stock, 15 Fed. Eep. 395; Eacine Seeder Co. v. Joliet Wire Check 
Eower Ce, 27 Fed. Eep. 367. It has been held that a bill filed 
four days before the patent expired should be dismissed. Mer- 
shon V. Furnace Co., supra. Where a bill is ûled five days be- 
fore the expiration of the term, and no effort is made to obtain 
an injunction, the prayer for injunction will be held a mère pre- 
text, and the case not of équitable cognizance. Burdell v. Com- 
stock, supra. In Eacine Seeder Co. v. Joliet Wire Check Eower 
Co., supra, where the bill was flled about two months before the 
patent expired, the court expressed grave doubt whether, under 
the rule in Root v. Railway Co., 105 U. S. 189, jurisdiction in equity 
existed, and resolved the doubt by dismissing the bill without préj- 
udice to an action at law. While it is certainly true that, if a 
bill in equity to restrain the inf ringement of letters patent is 
properly filed before the expiration of the term, the jurisdiction 
of the court is not defeated by the mère expiration of the patent 
by lapse of time before the final decree, (Beedle v. Bennett, 122 
U. S. 71, 7 Sup. et, Eep. 1090,) yet where a bill is flled shortly be- 
fore the expiration of the patent, and no application for a re- 
straining order is made, and from the nature of the infringing acts 
complained of it is apparent that an action on the case would af- 
ford adéquate relief, the bill ought to be dismissed. It is not 
necessary to détermine whether the bill filed by Walker ought to 
hâve been dismissed, in the view that is taken of the rights of the 
présent plaintiff. His rights were acquired by an assignment 
made two months after the patent had expired. It is true that 
the bill States that the improvement secured by the patent was 
transf erred, but, as the patent had already expired, nothing re- 
mained capable of assignment except the mère right of action for 
the recovery of damages for past infringements. If the présent 
plaintiff had flled an original bill to enforce his rights acquired 
under the assignment, made, as it was, after the expiration of the 
patent, a court of equity could not hâve entertained jurisdiction. 
He flled, nearly four months after the patent had expired, an 
original bill in the nature of a supplemental bill, exhibiting a 
right to recover damages for past infringing acts acquired under 
an assignment made two months after the expiration of the patent. 
By such assignment the plaintiff acquired the right to recover 
damages only for past infringements, because the patent right — 
the franchise — was incapable of transfer since it had ceased to 
exist. Walker had no vested right in the remedy which he could 
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sell and assign to the présent plaintiff. For the recovery of 
damagea for past infringements, which alone passed to the as- 
signée, an action at law afforded the plaintiff adéquate redress, 
and, in my judgment, tlie only redress to wMch he Is entitled. 

It follows that the demurrer shonld be sustained, and the bUl 
dismissed. Let the bill be dismissed without préjudice to an 
action at law, if the plaintiff should be so advised. 



AMERICAN BELL TEL. CO. v. BROWN TELEPHONE & TELEGRAPH 

00. et al. 

(Circuit Court, N. D. minois. October 18, 1893.) 

L Patents for Inventions— Intoingement—Improvements— Téléphones. 
ïlie BeU téléphone patent (No. 186,787) is infringed, in respect to claims 
3, 5, 6, 7, and 8, by a machine which Is perhaps a declded improvement 
in the addition of a second magnet, giving greater intensity and energy, 
but which does not change the opération of the parts. 
S. Same— Injunction. 

The fact that a patent Is about to expire Is no reason for refuslng an' 
Injunction agalnst an infrlnger who bas Invested his money In the busl-i 
ness in the face of repeated adjudications sustainlng the patent. 

In Equity. Suit by the American Bell Téléphone Company 
agaiust the Brown Téléphone & Telegraph Company and others for 
infringement of a patent. Injunction granted. 

Bond, Adams, Pickard & Jackson and J. J. Storrow, for com- 
plainant. 
Lysander Hill and Charles C. Bulkley, for défendants. • 

JENKINS, Circuit Judge. This bill is filed to restrain the al- 
leged infringement of the complainant's patent No. 186,787, granted 
on January 30, 1877. TJpon the hearing I declined to consider the 
question of the validity of this patent, for the reason that it had 
been passed upon by the suprême court, and because I had previous- 
ly ruled upon its validity. The défendants are charged with infrtn- 
ging claims 3, 5, 6, 7, and 8, respectively, of the patent. It is not 
neeessary to enter into detailed investigation of those claims. The 
défendants' machine, in my judgment, contains aU of the matters 
stated in those claims. It has what is claimed to be, and what 
perhaps is, a decided improvement in the addition of a second 
magnet. That addition, however, does not change the opération 
of the parts as declared in the complainant's patent, but is claimed 
to give to the magnet greater intensity and energy. Whether that 
be 80 or not, the défendants were not justified in the use of the 
inventions of Mr. Bell, secured to him by the letters patent re- 
ferred to. 

Nor do I find any reason in the arguments that hâve been pressed 
to me to withhold the issuing of an injunction. The fact that the 
patent has nearly expired is, to my mtnd, a greater reason for grant- 
ing the injunction. Thèse téléphone patents, as I hâve had occasion 
heretofore to remark, hâve probably been more vigorously contested 
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than any other patents. The remaining time during which the in- 
ventor and Lis assigna may enjoy the fruit of the invention Is 
short After such a conflict the court ought not to permit infringe- 
ment during the short remaining period. The défendants daim to 
hâve investpd large amounts of money in their enterprise. They 
did it in the face of repeated adjudications sustaining the validity 
of the patent in question, and with their eyes open. If they must 
use the Bell invention to make operative the Brown improvement, 
they must await the expiration of the Bell patent. 
An injunction wUl issue, as prayed for in the bUl. 



AMERICAN BELL TEL. CO. v. WESTERN TEL. CONST. CO. et aL 

(Circiilt Court, N. D. Illinois. October 18, 1893.) 

Patents for Inventions— Ihprihgembnt— Injunction. 

One who Invests hls money in an infrlnging business, knowing that the 
patent bas been sustalned by the United States suprême court, will not 
be permitted to give bonds for damages, Instead of submltting to an 
Injunction, merely because the patent will expire in a few months. 

In Equity. Suit by the American Bell Téléphone Company 
against the Western Téléphone Construction Company and others 
for infringement of letters patent No. 186,787, issued January 30, 
1877, to Alexander Graham Bell, for improvements in electric teleg- 
raphy. Injunction granted. 

Bond, Adams, Pickard & Jackson and J. J. Storrow, for com- 
plainant. 

Joseph G. Parkinson, Kobert H. Parkinson, and Adolph Moses, 
for défendants. 

JENKTNS, Circuit Judge. The validity and infringement of the 
complainant's patent are not disputed. The life of that patent ex- 
pires on Januaiy 30, 1894. It is claimed that the défendants ought 
not now to be enjoined, but should be permitted to pursue their in- 
fringement upon giving bond to pay royalties to the complain- 
anc. ÏJie défendants, at the commencement of their enterprise, 
knew that this patent had been sustained by the suprême court 
of the United States. They were well informed of the complain- 
ant's rights tinder that patent With that knowledge, they hâve 
pursued their infriûgement, with a view to entering into compéti- 
tion with the complainant in the use of this patented improvement. 
It is true that they hâve a right to enter into compétition with the 
complainant and to use the invention of Mr. Bell covered by pat- 
ents which hâve expired. To that extent, they are justifled. But 
they hâve no right, in the prosecution of such compétition, to use 
the inventions covered by his patent No. 186,787 until the expira- 
tion of that patent. They must await that time before xhiy may 
use the invention thereby covered. If it be true that the défend- 
ants hâve invested large amounts of money in the prosecution of 
their enterprise, which wi" be prejudiced or injured by an injunc- 
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tien hère, it need only be said that ttey went into the enterprise 
with their eyes open, and with deliberate design to infringe an- 
otliei-'s rights. In such case, they hâve no right to favorable con- 
sidération by a court of equity. 
An injunction will issue, aa prayed for. 



HAMMOND BUCKLB CO. T. GOODTBAR RUBBER CO. et al. 

(Circuit Court of Appeala, Second Circuit October 17, 1S93.) 

Patents for Inventions— Infkingembht — Improvbmbnt in Shok Clasps. 
In View of the prier state of tlie art, tbe flrst claim in lettera patent 
No. 301,884, granted July 15, 1884, to Hammond & Klng, for Improvement 
In shoe clasps for arctic shoes, viz.: "In comblnation, the catcli plate, 
the tongue plvoted directly to the tongue plate, and the tongue plate ex- 
tendlng rearward of the pivot, and in contact with the catch plate when 
the parts are engagea," can only be sustalned by reading into it tho 
limitations that the tongue should be plvoted directly to the tongue plate, 
below its facei, and Ijetween its bifurcated ends, and that the tongue 
ahould hâve a broadened position to combine with the elastlc arms of 
the btfurcated ends, and, as thus modlfied, the invention is described In 
claim 4 of the same patent; and the patent is not infrlngcd by a shoe 
dasp whlch has no broadened tongue, the lock of the tongue l)elng se- 
cured by the use of flattened, laterally projecting pivots. 

!A.ppeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

In Equîty. Bill by the Hammond Buckle Company against the 
Gk)odyear Eubber Company and others to restrain the infringement 
of letters patent No. 301,884, issued July 15, 1884, to Hammond & 
King, for an improvement in shoe clasps for arctic overshoea. De- 
crée for complainant. Défendants appeal Eeversed. 

C. H. Duell, for appellants. 

George W. Hey, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

LAOOMBE, Circuit Judge. The patent is for an improvement ïn 
shoe clasps of the kind used to fasten together the flaps of arctic 
overshoes. The particular claim is as follows: 

"(1) In comblnation, the catch plate, the tongue plvoted dlrecfly to th© 
tongue plate, and the tongue plat© extendlng rearward of the pivot, and in 
contact with the catch plate when the parts are engagea, aU substaatially as 
described." 

The patent contains three other claims, but they are not in ques^ 
tioM in this suit. 

The défendants' clasp is made under letters patent No. 418,924, 
January 7, 1890, to John Nase. 

The patent sued ujwn was construed by Judge Shipman in Ham- 
mond Buckle Co. V. Hathaway, 48 Fed. Kep. 305, 834, and the validity 
of this claim sustained. Application for a preliminary Injunction in 
the suit at bar was made before the same judge. It was denied for 
the reason that infringement was not plain, but the validity of the 
daim was again sustained. Subsequently, when the case came 
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before Judge Townsend at final hesCring, he foUawed the décision of 
Judge Sliipman in the Hathaway Case, construing the patent, flnd- 
ing ta such new évidence of anticipation as was not before the court 
in the earlier case no reason for reaching a différent conclusion. 
He also found défendants' clasp to be an infringement of tàe daim, 
as thus construed. 

The testimony shows a great variety of shoe clasps very similar 
in character. There has been much litigation between the owners 
of competing devices, (32 Fed. Bep. 791; 38 Fed. Rep. 602, 604; 41 
Fed. Eep. 519, and 47 Fed. Rep. 452,) and an examînation of the 
various patents introduced in proof, and of the opinions above cited, 
shows beyond a doubt that at the time the patent in suit issued 
the fleld of invention in that art was an extremely narrow one, and 
that a patent for a new combination of the well-known mechanical 
déments wMch went to make up shoe clasps of that kind, viz. the 
tongue plate, the tongue, and the catch plate, could only be sus- 
tained under a construction which would restrict its claims to the 
précise form ^.nd arrangement of parts described in the spécification. 
The claim, as finally granted by the patent office, is broader than the 
state of the art would warrant. The parts of the combination, — "the 
catch plate," the tongue pivoted directly to the tongue plate, "the 
tongue plate extending rearward of the pivot, and in contact with 
the catch plate," — ^were not only ail old devices, but had already been 
combined in a patent granted to Samuel Q-. Blackman, (No. 244,534,) 
July 19, 1881. The circuit court, however, found in the spécification 
an improvement, with enough of invention in it to sustain a patent; 
limited the claim, by construction, to that particular invention; and, 
as thus limited, held it to be valid. The mechanical détails of the 
compla'inant's clasp are very fully and clearly set forth in the opinion 
referred to. 48 Fed. Eep. 307: 

"The tongue plate was a single pièce of métal doubled upon itself, and 
was forked at its rear end, i. e. the end next the catch plate. The tongue 
swung in this bifurcation, the pivot of the tongue being located underneath 
the tongue plate. Indentations in the underfold of the tongue plate partially 
embraced the ends of the pivot pin, which. was held between the two folds. 
The spécification says: 

" 'It wlll be obserred that this construction of the tongue plate causes the 
tongue plate, or a portion of it, to extend rearward of the tongue, forming 
there a bearing siutface for the catch plate; the resuit of which is, in use, 
that the whole structure is cansed to move together when movement of the 
catch plate Is had, which unity of motion in the parts of the shoe clasps pré- 
serves the two flaps of the shoe in a better relation to each other than in the 
case where the catch plate can l>e tilted downward independently of tlie 
tongue.' 

"When the tongue pivots are formed solely underneath the tongue plato, 
the face of the plate may be made smooth. A crossbar or projection on tlie 
tongue plate back of the tongue made a stop which limited the backward 
play of the tongue. * * * The Improvement consisted in having the body 
of the tongue plate extended on both sides of the tongue beyond the pivot so 
as to form a bifurcation at the Inner end of the plate, In which the tongnie 
plays; thèse extensions being for the purpose of forming supports upon which 
the catch plate is drawn as the tongue is closed, and which prevent tho 
catch plate from changing Its position. The pull of the tongue and tho 
catch plate upon each other Is more efflcient when the pivot is below the fold 
of the tongue plate. It Is plain that this buckle is a différent thing, in tlie 
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way In wliicli and the means by which the catch plate Is made to be an effi- 
cient member of the buckle, from the preceding patents which bave been 
descrlbed. [It may be noted, In passlng, that the patents referred to by the 
leamed judge as "before descrlbed" did not include tlie Blaekman patent, 
whlch, more perfectly than any other, shows a rearward extension of the 
tongue plate, formlng a support upon which the catch plate is drawn as the 
tongue Is closed.] The différence consists in the efficient support of the 
catoh plate, and this Is aecomplished by the bifurcated extensions of the 
tongue plate, which proJect rearwardly beyond the pivots. The question 
of Importance is whether this improvement bas the élément of patentable In- 
vention. I do not think that the mère elongatlon of the tongue plate would 
hâve been patentable, but I am of opinion that the way In whlch lengthening 
was aecomplished, and the support was given to the catch plate, viz. by the 
bifurcated extensions of the body of the tongue plate on both sides of the 
tongue beyond the pivot, in wliieh extensions the tongue plays, and upon 
which the catch plate is supported in position, did show patentable Invention. 
There was no invention in the produetibn of smootliness of surface upon the 
face of the longue plate. • • • Nelther was there any patentability In 
the stop." 

We concur with. tlie leamed judge in the conclusions that there 
was no invention in the clasp above-described, aside from the rear- 
ward extension, and that the mère elongation of the tongue plate 
rearwardly would not hâve been patentable. Such rearward ex- 
tension, combined with a tongue pivoted below the tongue plate, al- 
ready existed in the Blaekman patent. But we do not agrée wlth 
him in the conclusion that there was patentable invention in ex- 
tending rearwardly by bifurcation, when the only function of the 
bifurcated extensions was to afford a support or resting place for 
the catch plate. The "efficient support" spoken of cornes not at ail 
because of the bifurcation, but because of the rearward extension. 
Ail the advantages derived from such an arrangement of the two 
plates — the prévention of the cloth of the overshoe being caught in 
the bight of the tongue while being fastened, and the "unityof motion 
in the parts of the shoe clasps," when once fastened — are, so far as 
the testimony shows, equally secured by an extension of the whole 
tongue plate, which was old in the art. The substitution of the 
bifurcations for the unbifurcated tongue plate, rearwardly ex- 
tended, as in the Blaekman patent, was a mère change of form; and 
unless such change of form accomplishes something, — introduces 
a new function, or a new method of performing the old function with 
greater excellence or economy, — it is not patentable invention. The 
bifurcation does not accomplish anything new in the way of more 
efficient support. The function of supporting the catch plate, and 
the mode of supporting, are entirely unaffected by the diversity of 
shape. The bifurcation does, however, subserve a useful purpose, 
which is descrlbed în the patent as f oUows : 

"The bifurcations at the rear end of the tongue plate bave a sUght latéral 
elasticity, and the tongue is made. at the point, e. Blightly broader than else- 
where; and Its breadth is such that It must. In locking and unloclîing the 
tongue, pass through said bifurcation, by springing the forljs thereof apart. 
This insures a sllght loeking action, both when the tongue is opened, and 
when it is closed." 

This additional élément develops a function in the bifurcations 
which may be said to involve an exercise of the créative faculties. 



414 ÏEDEEAL EEPOETEE, vol. 58. 

and tliuB the entire combination, being apparently new in the art, 
may be patentable. It seems quite plain from tbe language ot the 
patent that the inventor selected a bifurcated, rather than the un- 
bifurcated, extension, to accomplish that very resuit, — the locking 
of the tongue. And we are of the opinion that, if the first claim is 
to be sustained at ail, it can only be by reading înto it, net merely 
the limitations suggested by the circuit court, viz. that the tongue 
should be pivoted directly to the tongue plate, and below its face, 
and between its bifurcated ends, but also the further limitation that 
the tongue should hâve the broadened position to combine with the 
elastic arms. As thus modiûed, however, the invention is described 
in claim 4 of the patent: 

"(4) In oombinatlon, the catch plate, the tongue plate provided wlth the 
laterally elastic bifurcations extendlng rearward of the pivot, and the tongue 
swinglng in the bifurcations, TVlth a broadened portion wlilch passes between 
the elastic arms as the tongue Is swung, ail substantially as described, and for 
the purpose set forth." 

— Whîch is really ail that the inventor vpas entitled to claim. The 
défendants' clasp, however, has no such broadened tongue, — the lock- 
ing of the tongue belng secured by the use of flattened, laterally pro- 
jecting pivots,— and does not infringe complainant's patent, as it 
must be construed to sustain its validity. 

The deeree of the circuit court is reversed, and cause remanded, 
with Instructions to dismiss the Mil, with costs of both courts. 



DELEMATER et al. v. HBATH. 
(Circuit Court of Appeals, Second Circuit October 17, 1893.) 

1. Patents poe Inventions— Validitt—Pkioh Use— What Constitutbs. 

A single unrestricted sale Is sufflclent to establlsh the défense of a 
prior public use, and, where a machine is sold unconditlonally in the 
ordlnary course of business for a substantial prlce, the fact that the 
malier's workmen made fréquent visits to it in the purchaser's house, 
to make repairs, observe its workings, and see If any improvements sug- 
gested themselves, is not sufflclent to prove that the use was expéri- 
mental merely. Elizabeth v. Pavement Co., 97 U. S. 126, distinguished. 

2. Samb— Limitation of Claims— Hefeeenoe Lbttbes. 

A mère référence In a claim to a letter on the drawing dotes not of 
Itself limit the claim to the précise geometrical shape shown in the dra-w- 
ing, even though the description In the spécifications refers to the part 
by an adjeotlve descriptive of Its shape, imless that particular shape Is 
pointed ont by the spécifications or is known by the state of the art to 
be the particular improvement the patentée claimed. 

8. Same— Equivalents— Hot- Aie Enginks. 

Attaching the pump plonger of a hot-alr engine to' the same osciUating 
beam to which the worklng piston is connected, but further from the cen- 
ter of oscillation, so as to give a longer stroke, is mechanically the same 
thlng as attaching it further from the center of oscillation to an arm at 
one side of the beam, parallel with it, fastened to the same axle, and 
describing the same arc; and a claim for the former Includes the latter. 

4. Same— Pbiob Usb. 

The Ericsson reissue patent No. 9,414, for a hot-air engine, is iuvalid, be- 
cause of prior public use of the machine. 
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!Â.ppeal from the Circuit Court of the United States for the South- 
ern District of New York. 

In Equity. Suit by William Delemater and another against 
MarceUus G. Heath for infringement of a patent. The court below 
dismissed the bUl, and complainants appeal. Affirmed. 

Statement by LACOMBE, Circuit Judge: 

Thls is an appeal from a decree of the circuit court in tlie eoutliem dis- 
trict of New Yorli, dismlsslng a t>ill in equity brouglit for tlie infringement 
of reissued letters patent No. 9,414, granted to tiie assignées of tiie late Jotm 
Ericsson on October 24, 1880, and assigned by mesne assignments to the com- 
plainants. The original patent was granted March 30, 1880, being numbered 
226,052. The patent is for an improved hot-air en^e, and contains four 
daims. Infringement of ail thèse claims is charged in the bill and denied in 
the answer. The eyidence, however, clearly shows that defendant's engines 
are covered by ail the claims, and the fact of infringement is practically 
conceded. The principal défense is that the machine had been In public use 
and on sale for more than two years prior to the application, February 19, 
1880. The circuit court sustained that défense, and It is assigned as error by 
the appellants that sald court did not hold (1) that the prior use or sale was 
for puiposes of experiment only; (2) that the invention recited in claim 2 
was patentably distingulshable from the structures held to hâve been in 
public use; and (3) that the Invention recited in claim 3 was similarly âb, 
tinguishable. 

William 0. Witter, for appellant. 

S. A. Duncan, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge, (after stating the facts.) Of the dé- 
fense of prior use and sale, as shown by the proof in this case, it 
it is to be said that much of the perplexity which usually accom- 
panies such a défense is not présent. There is no question as to the 
measure of crédit to be given to the unaided memory of individuals 
as to remote dates, or as to the structure of a machine seen years 
befora Of the four or flve engines that were sold and used two are 
exhibits iû the case, and it is not disputed that the others so sold 
and used were of the same model, while the dates on which they 
were sold are shown in complainants' own proofs. Upon their filed 
brief it is admitted that the Delemater, Thome, Francke, and 
Hoadley engines (so called on the argument, after the names of the 
respective purchasers) were sold and used prior to February 19, 
1878. The évidence points strongly to the conclusion that a flfth 
engine, the Appleton, was also sold and used before that date. The 
complainants seek, however, to avoid this prior use by showing that 
it was an expérimental one only, within the principal enunciated by 
the suprême court in Elizabeth v. Pavement Co., 97 U. S. 126. 

An extraordinary mass of testimony has been introduced in sup- 
port of this contention. It has been shown that it was very désir- 
able that the engine shonld be made the subject of experiment, not 
only in the shops, but also in private houses, where it might be 
operated by unskiUed hands; that the workmen and employés of the 
manufacturer "believed" or "supposed" or "considered" that the use 
was expérimental; that some of the persons to whom the engines 
were sold were personal friends of the inventor, or of the owners 
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of the patent; that fréquent Tisits were made to tïe engînes Sy 
their employés, and the residts of such visits reported to the makers; 
that the engines were repaired by thein from time to time, some- 
times without charge; that improvements suggested by watcMng 
the engines in opération were made; that, although a substantial 
price was paid for each of the engines so sold, it was not high 
enough to be remunerative of the cost of production; that no effort 
was made to press the sale of the engines, and that they were not 
exhibited, price-listed, or advertised. Ail this évidence would be 
vâluable and persuasive if it were coupled with even a scintilla of 
proof that the sales of the machines were restricted. But not only 
is the case barren of évidence in support of that proposition, but the 
converse is shown by direct and positive proof, certainly in one 
instance, probably in others; and a single instance is quite suffi- 
cient to make out the défense. Egbert v. Lippmann, 104 U. S. 333. 

A mechanical invention can be put to use only when embodied in 
a concrète machine, and it is as much embodied in one such machine 
as in a thousand. Whether, when thus put to use, it is put "in 
public use," is a fact to be determined, not by the number of ma- 
chines in which it is so embodied, nor by the length of time they 
are run, but by the extent of use to which such inventor allows 
such embodiment to be put He may retain his control over the 
machine which embodies his invention, and reserve to himself the 
right to sélect the individuals who shall use it, or secure to himself 
right of access to it for the purpose of condueting his experiments; 
but when he parts with such machine unreservedly, so that thence- 
forth the right to take, and hold, and use, and sell it is free to the 
public, that machine, and the invention it embodies, is by Mm put 
in public use. And he does so part with it when he sells it under 
a contract which not only allows the individual purchaser to use it, 
but leaves him free to transfer machine and use to whom he will. 
Whether the purchaser choose to resell it or not is immaterial; 
he has the power to do so, and that is enough. If the inventor 
wishes to keep control of the machine which embodies his invention, 
to secure his own access to it for examination, and to keep it in 
the f riendly hands of those who, he intends, shall aid him by practical 
experimènt, he must make such restrictions a part of the contract of 
sale, and the court cannot assume them to exist in the absence of 
proof. 

It will not be necessary, therefore, to refer to more than the 
Hoadley engine. Mr. Hoadley, in the spring of 1877, bought a 
house, No. 11 West Forty-Ninth street, and immediately began to 
overhaul the plumbing, preparatory to occupying it. A pump was 
needed to fill a tank in the upper story. He objected to a hand 
pump, because the working of it took up so much of the coachman's 
time. The master plumber, who had the house in charge, caUed his 
attention to "thèse hot-air engines." One of them had been placed 
in Mr. Thome's house October, 1875, and another, February, 1877, 
in Mr. Francke's house. No. 2 West Fiftieth, nearly in rear of Mr. 
Hoadley's. To this last-named engine his attention was called by 
the plumber. Hoadley did not go to Francke's house, however^ 
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but to Delemater's office and salesroom, where, upon stating his 
business, the engine was shown and explained, and its advantages 
deseribed. Either at that time or upon a subséquent visit he con- 
cluded the purchase of one of the engines. He puts the date some 
time in June, 1877, but cannot give it precisely, which is immaterial, 
as appellants concède it was sold and put up in his house prior to 
October, 1877. He testifled that it was net a gift; that he pur- 
chased it in the ordinary coui^ge of business, and paid the price 
asked, after an ineffectuai effort to secure some abatement; that 
the priée was, as he remembered, $250, but, not having receipt or 
check at hand, he could not state positively as to that. Certainly 
he paid a substantial sum for it, and appellants do not contend that 
less than |200 was so paid ; that being about the price paid for the 
other engines sold within the period in question. The record is 
barren of any évidence to show that thls was a restricted sale. The 
circumstances that the engine was frequently visited by employés 
of the complainants "to see if it was ail right, and make a kind of 
study of it, to see if any little thing could be improved on;" that 
besides repairs which were made by an outside party there were 
some which were made by complainants; that of thèse repairs so 
made by complainants some were charged against Hoadley, and 
coUected from him, some charged against him, and not paid, be- 
cause he thought the amount excessive, and some made without 
charge, — are in no way inconsistent with an unrestricted sale. 
There is not a scintilla of évidence to show that Hoadley was not, 
as any ordinary purchaser of a machine would be, entitled to ex- 
clude complainants from any access to his premises, to hâve repairs 
made by whom he chose, to carry the machine wherever he pleased, 
to use it as he saw fit, and sell it to any one. One of complainants' 
firm testifled generally, as to ail the engines sold prior to 1880, that 
"they regarded the money paid for them as a sort of trust, and that, 
if the engines had not been of some practical value to the parties, 
the money woidd hâve been refunded." And in 1884, the Hoadley 
engine being out of repair, they sold hîm a new one for f260, — 1100 
in cash, and |160 as allowance for the old machine, which they took 
back. But there is no évidence that any agreement to take back the 
engine was embodied in the contract of sale, nor even that there 
was any guaranty of its efiQciency. The very phraseology of the 
witness above quoted is persuasive to the conclusion that the con- 
tract of sale was as Hoadley testifled, "in the ordinary course of 
business," the complainants' intentions in case the machine proved 
a failure being locked up in their own minds, and not communi- 
cated to the purchaser. 

The opinions of the suprême court in Fruit Jar Co. v. "Wright, 94 
U. S. 92; Egbert v. Lippmann, 104 U. S. 333; Hall v. MacNeale, 107 
U. S. 90, 2 Sup. et. Eep. 73; and Manufacturing Co. v. Sprague, 123 
U. S. 249, 8 Sup. et. Rep. 122, — abundantly sustain the proposition 
that proof of a single unrestricted sale is sufficient to establish the 
défense of prior public use; and the case at bar is plainly dis- 
tinguishable from Elizabeth v. Pavement Co., 97 U. S. 126. There 
the inventor obtained permission from the corporation owner of a 
v.58F.no.2— 27 
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public toll road, in which he was a stockholder and treasurer, to 
lay a section of his pavement, 75 feet in length, on the road ad- 
joining the toll house, where he could observe the eflfect upon it of 
public travel. The corporation did not buy his pavement, nor ac- 
quire any right to resell it to others, nor even to put it to use else- 
wheré than where he laid it. 

That the invention embodied in the Hoadley engine was in public 
use for imore than two years prioï to the inventor's application, 
within the meaning of section 4886, Eev. St. U. S., is established by 
theproof. 

Complainants contend, however, that in two respects that engine 
was patentably distinguishable from the machine clatmed in the 
patent, claims 2 and 3. 

Claim 2 is as follows: 

"(2) The combinatlon of the worklng pistons, A, B, beam, 0, Connecting rod, 
D, crank, B, Connecting rod,. F, bell-crank lever, G, and rods or yoke, H, ail 
substaùUalIy as described." 

The différences are in the "rods or yoke, H." Briefly stated, thèse 
rods are used to connect a crank lever, which plays outside of the 
cylinder, and near its lower end, with a piston called the "exchange 
piston," whidh plays vertically above the cylinder. In the engines 
sold prior to February, 1878, thèse rods were straîght, and at a 
sufBcient height above the cylinder to allow of free motion. They 
iwere connected by a straight horizontal crosspiece, to the center 
of which the head of the exchange piston was fastened. In the 
drawings annexed to the patent thèse rods are curved; that is, 
for so much of their length as is parallel with the cylinder they are 
'straight, but at a distance above the cylinder head sufQcient to 
clear the rest of the mechanism they are curved inwardly till they 
meet, forming an arch, to the center of which the exchange piston 
head is fastened. It is insisted that this latter construction is 
an improvement over the straight crosspiece, because in the latter 
form there is developed an "axial twist" when the machine is in 
action. The évidence supports the contention that the change 
was a bénéficiai one, but the difflculty with the complainants' case 
is that the new construction was not regarded either in the spéci- 
fication or the claim as a patentable one. It is true that the rods 
are shown arched in the drawing, and once in the spécification they 
are referred to as "arched side rods," forming an "arched yoke." 
But nowhere in the spécification is there pointed out any advantage 
arising from their shape. There is no suggestion that anything dé- 
pends upon their forming an arched yoke instead of a straight one, 
and the claim itself does not even refer to them as "the arched rods 
or yoke. H." A mère référence in a claim to a letter on the drawing 
does not of itself limit the claim to the précise geometrical shape 
shown in the drawing, (Reed v. Chase, 25 Fed. Rep. 100,) even though 
the description of the drawing in the spécification refers to the part 
thus lettered by an adjective appropriate to the form shown in the 
drawing, unless that particular form is pointed out in the spécifica- 
tion, or was known by the state of the art to be the particular im- 
provement the inventor claimed. Claim 2, as phrased, covered not 
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only arcljied rods and arched yoke, but also the old and well-known 
équivalent of such. a device for moving pistons, namely, tlie straight 
rods and crosspiece of the Hoadley type of engine. 
Claim 3 is as follows: 

"(3) The combination with the working cyllnder and piston of an air engine, 
and a beam with which the said piston is oonnected, of a pump, havhig Its 
piston or plunger connected with said beam at a greater distance from the 
center of oscillation thereof than the connection of the working piston, sul> 
stantlaUy as and for the purpose herein descrlbed." 

Tlie purpose described in the spécification is to "obtain the well- 
understood advantage of a long stroke for the pump which is fur- 
ther from the center of oscillation, and a short stroke of the working 
piston of thé engine," which is nearer to such center of oscillation. 
In the patent the piston of the pump is connected directly with the 
beam, which is prolonged in a straight line from the center of 
oscillation; and, in order that it may work both pistons, the pump 
is located, so to speak, beyond the cylinder, both pistons being in 
the same vertical plane in which the beam moves. In the machines 
of the Hoadley type the piston of the pump is not attached directly 
to the beam, but to an arm which is fixed rigidly to the same axle 
as is the beam; lies horizontally in the same plane as the beam, 
and moves with it, rotating within precisely the same angle as the 
beam. Mechanically the structure is the same as if the beam were 
a wide one, the working piston attached to its medial line, the 
piston of the pump to its outer edge. In this variety of structure, 
of course, the two pistons are no longer in the same plane as in the 
other one, and in the testimony and briefs the pump is generally 
referred to as being "at the side" of the cylinder. While in one way 
this statement is true, it is misleading; it would seem to indicate 
that the pump was located 90°, measured on the cylinder, from its 
location as shown in the patent As matter of fact it falls sub- 
stantially short of that distance, and in conséquence its piston is 
located at a greater distance from the center of oscillation than is 
the working piston, thus securing the very advantage which the 
I^atent described, — a différence in the length of stroke of the two 
pistons. That the piston in one case is fastened directly to the 
main beam, in the other to the arm, is immaterial; the methods of 
attachment are mechanical équivalents. The différence in length 
of stroke is not so great in the one form as in the other, but it exists, 
and is produced in the same way, viz. by arranging the two pistons 
at différent distances from the center of oscillation. Both varieties 
of model are within the claim of the patent. 

We concur, therefore, with the circuit judge in the conclusion 
that the straight rods and the beam with arm attachment are 
équivalents, respectively, of the arched rods and the straight beam; 
that the Hoadley engine embodied the invention of the patent, and, 
being in public use more than two years prior to the application, 
invalidated the patent. 

The decree of the circuit court dismissing the bill la afflrmed, 
with costs. 
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PAOIFIC CABLE RY. CO. v. BUTTE CItY ST. RT. 00. 

(Circuit Court, D. Montana. November 6, 189a) 

No. 19. 

1. Patents for Intentions— Equivalents— Cable Car TdbntAbles. 

Two cable car tumtables, havlng slots underneath the surface platform 
wide enough at the ends to permit the table to tum a quarter round with- 
out Interfering with the cable, are équivalent structures, when each is 
composed of a surface platform compriâng two semiclrcular parts, with 
a Slot between for the passage of the griper shanik, such parts resting 
upon supports, whlch, In the one case, are attached below to a secondary 
table supported by a vertical splndle stepped in a bearing at the bottom 
of the pit, and. In the other case, to end timbers running crosswise be- 
neath the cable, and resting upon semiclrcular rails, which travel upon 
pulleys joumaled into the bottom of the pit. 

2. Samb — Mbthod of Opération — Description 

A patent for tumtables for transferring cable cars from one track to 
the other, In which the only method o£ opération described requires the 
use of duplicatè tables operated simultaneously, does not cover the use 
of a single table for that piurpose, although the claim may be sufflcient, 
in itself, to include it, and the single table is an équivalent structure to 
each table of the patent. 

3. Samb— Prioritt— Date of Applications— Evidence. 

A patentée, who, by évidence, carries back the date of his invention be- 
yond the date of the application for a rival patent, which was first issued, 
wUl be adjudged the flrst inventor, when there is no évidence to carry 
back the rival invention. 

4 Same— Particulah Patents. 

Letters patent No. 181,817, issued September 5, 1876, to Joseph Britton, 
for cable railway tumtables for transferring cars from one track to the 
other, is limited to the use of duplicatè tables, and does not cover the 
use of a single table to accompUsh the same function. 

In Equity. Suit by the Pacific Cable Eaiiway Company against 
the Butte City Street Kailway Company for infringement of a pat- 
ent Bill dismissed. 

Wm. F. Booth and 0. P. Drennen, for complainant. 

Geo. H, Knight, F. T. McBride, and Geo. Haldom, for défendant 

KNOWLES, District Judge. In this case, plaintiff brings suit 
in equity against défendant, asking that it be enjoined from using 
a certain tumtable in connection with its Butte City Street Eaii- 
way, Mont, and for an accounting of profits derived from such use. 
The ground of plaintifl's claim is that it owns a patent for this 
tumtable, dated September 5, 1876, the same being numbered 181,- 
817. The patent was issued to one Joseph Britton, and, it is 
alleged, assigned to plaintiff by him. It is alleged in the bill 
that défendant is infringing the foUowing two claims in said 
patent: 

Claim 2: "A tumtable provided with a slot and passage or chamber ex- 
tending acrosa it above the point of support of said table, and below its 
surface, where said chamber is made wide enough at each end to permit a 
propelling rope or cable to pass through it, and at the same time permit the 
table to make a quarter rotation without interfering with the rope or cable, 
substantially as and for the purpose set forth." 

Claim 3: "A tumtable consisting of the two upper sections, B, B, con- 
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nected with secondary tables or platforms, C, C, on altemate sldes of the 
center, so as to leave a free space beneath the opposite halves of the sec- 
tions, B, B, substantlally as and for the purposes set forth." 

If the patent of plaintiff can be so constmed as to apply to a 
single turntable, it would appear that défendant had infringed 
the same. The turntable used by défendant is cdnstructed, I 
think, substantlally as one of the tables, taken alone, specified in 
plaintiff's patent. It has a surface composed of two semicircular 
platforms. Between them is a slot, along which the griping devicè 
of the cable car can pass. Beneath this surface, the cable passes 
to a point beyond the table, to a sheave, around which it passes. 
In defendant's table the front and back timbers are placed a suffi- 
cient distance below the surface of the car as to allow the cable 
to pass over them. Thèse timbers are connected to the surface 
platforms by means of columns; on the sides of the tables are 
timbers attached to the surface thereof, and extending latterly be- 
tween the columns, and attached thereto. Below the timbers are 
semicircular rails or timbers attached thereto, and thèse travel upon 
pulleys Journaled into the bottom of the pit in which the turntable 
is placed. Plaintiff's table is thus described in the spécifications 
in the patent: 

"In constmctlng thèse tables, I make the upper portion of each in two 
sections, B, B, and thèse sections I connect with a secondary table or plat- 
form, 0, which Is supported at a short distance below by a vertical spindle 
or shaft, d, which steps in a suitable beartng, e, at the bottom of the exca- 
vation, so that it can rotate horizontally. The table sections, B, are made in 
the form of a semicircle, and are placed at a short distance apart, so that when 
they are connected with the platform, C, on the same plane, they form a 
circular table, with a slot or opening, f, between them. The two sections of 
eacli turntable are connected with the platform, C, beneath, by a connection, 
G, npon opposite sides of the center, leaving a free or open space beneath the 
opposite half of each section." 

It appears to me that the end timbers below the surface in de- 
fendant's table occupy the place and perform the functions of the 
lower platform, C, C, in plaintifE's table, and that the pulleys jour- 
naled into the bottom of the pit, in connection with the semicir- 
cular rails, in defendant's table, perform the same function as the 
spindle in plaintiff's table. 

The question then arises, are they mechanical équivalents for 
the de vices in plaintiff's patent? An "équivalent" is deflned in 
Walker on Patents (sections 352-354) as a device "which performs 
the same function as another," and "in substantlally the same way 
as by the thing of which it is alleged to be an équivalent." In 
the case of Imhaeuser v. Buerk, 101 U. S. 656, the suprême court 
says of équivalents: 

"Hence, it foUows that a party who merely substitutes another old in- 
grédient for one of the ingrédients of the patented combination, is an in- 
frlnger, if the substitute performs the same function as the ingrédient for 
which it is substituted, and it appears that it was well known at the date of 
the patent that is was adaptable to that use." 

Again, in the case of Meter Co. v. Desper, Id. 335, the suprême 
court says: 
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"It Is equaîly well known that If any of the parts is only formally omltted, 
and te suppUed by a mechanlcal équivalent perfonning the same office, and 
producing the same resuit, the patent Is Infrlnged." : 

It will be seen from this that, in such a mechanical device as 
thé tables urider considération, an équivalent is not the same thing, 
but something that performs the same function. In some cases, 
a spring catch has been held the équivalent of a catch that opérâtes 
by means of a gravity weight. In some other cases, a lever has 
been tenned the équivalent of a screw. Walk. Pat. § 353. 

In the case of defendant's device, the end timbers, as I hâve caUed 
them, hold, by their connection with the Connecting columns, the 
two semicircles together, and constitute them one machine, the 
same as the lower platform in plaintifE's patent, by means of the 
Connecting columns attached thereto, Connecting it with the semi- 
circle sections at the surface, constitute that one table or ma- 
chine. The pulleys journaled into the bottom of the pit, and the 
curved rails, perform the same function as the spindle in plain- 
tifE's patent The table resta upon them, and is tumed around 
thereon. 

Tn Walker on Patents, there is a contention as to whether the 
équivalents should hâve been known at the time of the applica- 
tion for a patent, or not. There is no point made upon this ques- 
tion, in this case, and, considering the nature of the équivalents, 
I don't see how it could arise. 

It is claimed, however, that plaintifE's patent is void for the 
reason that it was covered by a prier invention made by one Wil- 
liam Eppelsheimer, for which he received a patent before the date 
of plaintifE's patent, and for which he made an application on June 
28, 1875. It would appear, however, from undisputed évidence, 
that Britton invented his patented device, and constructed tables 
embracing the same, which was put into practical use on the Clay 
Street Hill Railway, in San Francisco, Cal., prior to the applica- 
tion of Eppelsheimer for his patent. We cannot go back of 
the date of the application of Eppelsheimer, in this case, to dé- 
termine when he invented his device. There is no évidence upon 
this i)oint. I, therefore, must ând that Britton was the prier in- 
venter of the table in controversy, and, although the Eppelsheimer 
patent was prior in date to plaintifl's, it does not supersede or 
avoid the same. 

From this discussion, I am led to the point where I must con- 
strue plaintifE's patent, and détermine what it is entitled to there- 
under. Section 4888 of the Eevised Statutes provides that the 
applicant for a patent "shall file in the patent office a written 
description of the ^me, and of the manner and process of making, 
constructing, compounding, and using it, in such full, clear, and 
concise, and exact terms as to enable any person skilled in the 
art or science to which it appertains, or with which it is most near- 
ly connected to make, construct, compound, and use the same; 
and in the case of a machine, he shaU explain the principle thereof, 
and the best mode in which he has contemplated applying that 
principle, so as to distinguish it from other inventions." 
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In sustaining a claim in a patent, the description should always 
be consulted, and it should be construed in the light of the de- 
scription. Walk. Pat. § 182; New American File Co. v. Mchol- 
son File Co., 31 Fed. Eep. 289; LuU v. Qark, 13 Fed. Eep. 461. In 
the beginning of the description of Britton's device, in his patent, 
Britton, says: 

"My Invention relates to improvements In tamtables, such as are used for 
transferring cars from one railway track to another, where an endless wlre 
rope is used for propelling the cars along the track or tracks. The only In- 
stance, that I am aware of, where duplicata tumtables hâve been used for 
this pnrpose, Is in the Olay Street Hill Railway, in San Francisco, Cal." 

Of thèse duplicate tables, again, he says: 

"Thèse are to be connected by gearing so that both platforms will be ro- 
tated slmnltaneously by power applied to rotate either one of them." 

The manner in which they are to be used is thus describe<i: 

"When the car bas been drawn upon the table, and the rope released from 
the griper, it is also évident that the table can be turned one-quarter of the 
way around wlthout dlsturbing the rope, as the free space under the op- 
posite ends of the sections will allow the table to tum that far wlthout 
Interfering wlth it. It is further évident that, when both tables are 
given a quarter turn the slots and tracks, which were before parallel, 
will be brought in Une wlth each other, so that the car can pass from 
one table to the other without raising the griper from the tube, as its 
shank will move in the slots, thus avoiding the necessity of elevating 
the griping device during the transfer. The car can then be run upon 
the opposite track by turnlng the table upon which it has been traris- 
ferred until its track Is in Une wlth the main track." 

It will be observed in ail this that the only description in the 
patent given as to the way thèse tables were to be used was in 
connection with both tables or duplicate tables. Nowhere in the 
description is it pointed ont how one of thèse tables could be used 
for the purpose of transferring a car from one track to another. 
In a letter written to Britton by H. H. Bâtes, an examiner of ap- 
plications for patents in the United States patent office, dated July 
17, 1886, and to whom Britton's application for a patent was re- 
ferred, he says, "The function hère being secured, not by one tum- 
table, but by a spécifie combination of two tumtables, which turn 
simultaneously." This letter is part of what is termed the "file 
wrapper," in évidence in this case. In turning to Britton's évi- 
dence, it wiU be found that two tables were used in the Clay Street 
Hill Bail way, and to this he refers in his application as being the 
only place where his invention had been used. 

Iq turning to the statute above quoted, it will be seen that the 
manner of using an invention must be given in the description in 
such fuU, clear, and concise and exact terms as to enable any per- 
son skilled in the art or science to which it appertains, or with 
which it is most nearly connected, to use the same. While the 
claim may be broad enough, there is no description of how one 
table is to be used, except in connection with the other. In the 
claims, after describing a table, it is said it is substantially as 
and for the purposes set forth. This must refer to the descrip- 
tion, and there it is set forth that the table constructed and de- 
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scriîjed is to be used in duplicate. Jf a claim is not properly de- 
scribed in a patent, th.e claim is of no validity, G-unn v. Savage, 30 
red.Eep. 366. 

>For the reason that the patent contains no description of how 
one turntable is to be used by itself, for transfemng a car from 
one track to the other, I flnd for the défendant; and it is heréby 
ordered that the Mil be dismissed, as to it, and it hâve judgment for 
its costs herein expended. 



JOHNSON V. BAUGH & SONS CD. 

(District Court, E. D. Pennsylvania. November 14, 189a) 

No. 35. 

1. SHIPPING — WHAHPAaE — CHABTEn ParTY— CONSTKUCTrON. 

A stipulation In a charter party that cargoes are "to be brought to and 
taken from alongside, at charterer's risk anrl expense, and, should there be 
any llghterage or wharfage, this to be also for charterer's aceount," 
makes the charterer, or the consignée, (who stands in his place,) responsi- 
ble for wharfage in unloadlng, as well as in loadlng. 
3, Samb— Admission or Mabteh— What Constitittes. 

Wbere, under the proper construction of a charter party, the con- 
signée Is llable for wharfage, the fact that the master, Immediately after 
unloadlng, afflxes his name to the wharfage bill, is not an admission of 
llability as between hlmself and the consignée, when he dénies liabllity at 
' the time, and It appears that such signature is necessary to a settlement 
between the consignée and charterer, as a certification that the wharfage 
charge Is correct in amount. 
8. Settlement— Patment op Admitted Stjm to Clebk. 

One who pays money admitted to be due to the credltor's clerk, know- 
ing that the clerk Is Without authority to accept the same as settlement 
In full, is not thereby freed from liabllity for a further dlsputed amount 

In Admiralty. Libel by Mcholaus 0. Johnson, master of the bark 
Baxpanca, against the Baugh & Sons Comuany to recover freight. 
Decree for complainant. 

John Q. Lane, for libelant. 

J. Warren Coulston and Alfred Driver, for respondent. 

BUTLER, District Judge. The respondent was consignée of a 
cargo carried by libelant to Philadelphia. The suit is for balance 
of freight — 1125. The défense is payment. The freight, as per 
charter, was |2,418.56, of which |2,293.56 were paid— 1125 being 
retained on aceount of -wharfage, and |97.80, for services furnished 
the vessel. The latter sum is not in dispute. If the charter does 
not exempt libelant from charges for wharfage the rétention on that 
aceount was proper. In my judgment it does exempt him. Its 
terms, in this respect, are: "The cargoes to be brought to and 
taken from alongside, at charterer's risk and expense, and, should 
there be any lighterage or wharfage this to be also for charterer's 
aceount;" that is to say, the charterer will bring the merchandise 
to and take it from the vessel's side. The argument intended to 
show that this language applies only to laoding is far from satis- 
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factory. The tenns apply as distinctly to unloading as to loading. 
It is common language in charters, and must receive the nsual in- 
terprétation. If a charterer wishes to avoid the conséquences he 
must not use the language, The vessel was entitled to necessary 
wharfage unless the consignée chose to reçoive the cargo in lighters. 
The latter method would be more expensive, and he therefore 
ordered her into dock. He is under the same obligation for wharf- 
age as he is for freight. He stands in the charterer's place re- 
specting both. His bill of lading is drawn subject to the charter, 
and both instruments were delivered to hrm at the same time, be- 
fore the cargo arrived. He has the same remedy against the 
charterer for repayment of the one as for the other. 

The respondent further contends, however, that the libelant ad- 
mitted responsibility for the wharfage, and paid it. If this is sd 
the settlement should stand. The proofs do not, however, show it 
to be so. They show that the master wrote his name on the bill 
directly after unloading; but this signified no more than that the 
wharfage charged was correct in amount. He distinctly denied 
liabUity to pay it, at the time. The acknowledgment was doubt- 
less necessary to a settlement between respondent and the charterer. 
He subsequently went in company with Wesenberg & Co.'s clerk to 
collect the freight, and when payment was declined (withont the 
déduction claimed) he again denied liability and left. The clerk 
afterwards called, accepted a check for $2,293.56, receipted for the 
freight, and received a receipted bill for the wharfage, saying, in 
efEect, at the same time, (and it is immaterial whether before or 
after the check was delivered,) that the master would not be satis- 
fied, but would hold the respondent liable for the balance retained. 
He had no authority to do more than receive and receipt for the 
check — which was for an amount admitted to be due. The receipt 
for wharfage did not reach libelant. If the respondent had sup- 
posed the clerk's authority extended further, and delivered the 
check in conséquence, the fact would be unimportant. It was his 
plain duty to pay this sum, in any event. He admitted it to be 
due, and could not properly retain it to coerce payment o.f his bUl, 
nor for any other purpose. If misled he was not misled to his dis- 
advantage, and could not complain, therefore, even if libelant was 
responsible for the clerk's conduct. But he was not misled. The 
libelant's repeated déniai of liability for wharfage before, and the 
clerk's déclaration at the time, that the master would hold him 
liable for the money retained, precluded misunderstanding. 

The libel must be sustained, and a decree be entered accordingly. 



THE BARGES 2 AND 4. 

McMTJLLEN v. BARGES 2 AND 4 

(District Court, S. D. New ïork. June 9, 1893.) 

Liens fob Repairs— Notes— Appropbtation ci- Paymbnts. 

Wliere several notes bave been gàven for différent bills of repairs, îiikI 
Boind of the notes pald In full, and others in part, tbe appropriation of 
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the notes ijpon ;the bills should be made In tlielr clironolo^cal order, in 
the absence of any other proof of Intention, and tlie pàyments upon the 
notes also applled In the same way. 

In Admiralty. Libels on domestic liens for repairs. Decrees for 
libelant. 

Hyland & Zabriskîe, for libelant 
W. J. Weldon, for claimants. 

BEOWN, District Judge. I cannot find in tMs case any évidence 
that the libelant, after âling his spécifications of lien, by accepting 
the four notes of September lOth "in settlement," intended to waive 
the security which the statute gave him upon his spécifications of 
lien filed in July previous. There are no spécial circumstances 
showing any such intention; iand I shall follow in tbat regard the 
rulings in the case of The Alabama, 22 Fed. Kep. 449; The D. B. 
Steelman, 48 Fed. Eep. 580, and The John C. Fisher, 1 G. G. A. 624, 
50 Fed. Eep. 703, and other cases. 

A question arises, however, on the application of pàyments. On 
July 13, 1892, spécifications were flled for claims to the amount of 
$655.40 for repairs on barges 2 and 4 completed within 30 daya 
prior to that date. On August 3d work amounting to |9 was done 
for barges 2 and 3 belonging to the same owner without any separate 
désignation, and on August 13th vi'ork amounting to |82.35 was 
done on No. 3. For neither of the last two items was any spécifica- 
tion of lien filed. On September 10, 1892, the libelant received 
from the owner four notes of that date "in settlement of bills for 
repairs on barges 2, 3, and 4." Three of the notes were for $186.69, 
maturing respectively 1, 2, and 3 months from their dates; and the 
fourth for $186.68 maturing four months from the same date. The 
two notes maturing first were paid in fuU. $86.69 was paid on 
the 3-months note, and the balance of $100 due on that note was 
included in two subséquent notes embracing other work; whUe 
the fourth note remains whoUy unpaid. 

For the claimants it is contended that as the four notes of Sep- 
tember lOth embraced $91.35 for which no lien was filed, the différ- 
ent debts were so merged and Consolidated that the différent claitns 
can no" longer be separated, nor any spécifie lien claimed upon either 
of the barges, because it îs impossible to détermine how much is 
due from either, The Kiersage, 2 Ourt. 421; Read v. Hull of a 
New Brig, 1 Story, 250j The Pacific, 1 Blatchf. 569, 573. 

In the présent case, however, there was no gênerai contract cover- 
ing the varions boats, except as to the single item of nine dollars, 
nor any such confusion or gênerai crédit for work on différent boats 
under one charge as appeared in the cases cited. Nor is there any 
diflaculty, as it seems tO me, in making the application of the notes, 
or of the pàyments made upon the notes, in such a manner as to 
accord with the presumed intention of the parties. The' notes of 
1, 2, 3, and 4 months respectively, and the amounts paid upon those 
notes, should be applled as pàyments of cash would hâve been ap- 
plied, had there been no notes given; namely, chronologically. This 
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accords with the natural course of dealing; and thç évidence does 
not affopd the least reason to suppose that the parties had any 
différent intention, The A. R. Dunlap, 1 Low. 350, 361, 362; The 
Mary K. Campbell, 40 Fed. Eep. 906. The repairs doue in August 
amounting to $91.35 constitute the last items; and they must, 
therefore, be held to be embraced in the note at four months which 
matured last and is still whoUy unpaid. The sums paid upon the 
other three notes must, in like manner, be applied chronologically 
on the earlier items which are covered by the spécifications flled in 
July. After applying the amount of money thus paid, namely, 
1460.07 upon the July spécifications, which amounted to $655.40, 
there remalns a balance of liens unpaid amounting to $195.33, for 
which the libelant is entitled to decrees against the two barges, 
to be apportioned as the bills indicate, with interest from the ma- 
turity of the notes. 



LA NORMANDIE. 

LA COMPAGNIE GENERALE TRANSATLANTIQUE v. O'SULLTVAN 

et al., (two cases.) 

(Circuit Court of Appeals, Second Circuit. October 17, 1893.) 

1. CoLUSiON— Foo — ExcKSsrvE Spbed. 

A speed of orer 10 knots an hooir, in a dense fog, near the entrance to 
New York harbor, is excessive, and renders tlie steamer liable for a 
collision, unless it is affirmatively shown that such speed dld not con- 
tribute to the collision. 43 Fed. Uep. 151, affirmed. 

2. SamB— SUFFICIBNCT OF CrBW. 

If the number of officers and crew of a vessel on deck when a colli- 
sion Is Impending is sufficient to perform ail the dutles required of her, 
it is immaterial that more are not there. 

3. SamE— EVIDBNCE— FlNDINGS— ApPEAL. 

The flnding of the trial court, on the testimony of the oflacers and 
crew of a vessel, that she was sounding her fog liorn and showing 
lights at the time of an impending collision, wlll not be reversed on ap- 
peal merely because the offlcers of the other coUiding vessel, however 
alert, failed to see or hear such signais through the dense fog. 

4. Same— Stbam and Sah,— Sail Holding Cocksb. 

A salling vessel is under no duty to disregard the rule requiring her 
to hold her coiirse merely because, being in a dense fog, the bearing of 
an approaching steamer, as ascertained by her fog signais, does not per- 
ceptibly change. 

6. Same— Damagbs— Total Loss. 

Where a New York harbor pilot boat is sunk by a collision which cuts 
her half through on the port bow, the utter refusai of one wrecking 
Company to attempt ralsing her, and of another to do so except for 
$3,000 contingent on success, without regard to value when ralsed, is 
sufflcient to warrant a flnding that she Is a total loss. 

6. Samb— Valcb— How Dbtbrmined. 

Where a vessel sunk in a collision is of a lilnd which is seldom bought 
and sold, so as to establlsh a market value, as in the case of harbor 
pilot bOats, which are of little use for other purposes, its value may be 
established by évidence as to original cost, âge, probable future life, and 
the like. 
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7. AdmibaIjTt— DiBCRBTiON -OF CouaT— Two Libers fob Same Cause. 

ït Is wlthîn the dîgèretibn of an admiràlty court to entertaln two 
libds for the same cause of action,— one in persotaam, and the other in 
rem,— ■^vhere it renders a decree In favor of libelants in the formel-, and 
suspends the entry of a decree in the latter until it Is ascertained 
whether it will be necessary to recur to the securlty glven in the suit 
in rem. 

8. CoLiiisiçN— PiLOT BoAT— Stbangeb on Board. 

A vessel whlch, through Its own sole fault, colUdes with a pilot boat, 
is liable for conséquent loss of property belonging to a person on board 
the latter as a passenger fot his own pleasiure, free of charge. 

Appeals fpom the Circuit Court of the United States for the 
Southern District of New York. 

In Admif alty. Libel in personam by James O'Sullivan and others 
àgainst La Compagnie Générale Transatlantique, owner of the 
steamship La Normandie, for the loss of libelants' pilot boat, Char- 
lotte Webb, by collision with the steamship; also, libel in rem by 
the same libelants and one Green against the steamship for the 
same collision. The suits were tried together in the district court, 
and a decree for libelants was rendéred in the suit in personam, 
while in the suit in rem a decree for libelant Green only was ren- 
déred, and the entry of any decree in favor of the other libelants 
was suspended until the further order of the court. See 40 Fed. 
Eep. 590; 43 Fed. Bep. 15L Bespondent appéaled to the circuit 
court, which aiïirmed, pro forma, the decrees of the district court; 
and respondent again appeals to this court. AJarmed. 

Mr. Govin, for appellant. 
Mr. Ledyard, for appellees. 

Before WALLAGE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The first of thèse causes is an action 
brought by the owners of the pilot boat Charlotte Webb, and by her 
6rew, against the owner of the steamship La Normandie, in person- 
am, for loss of said pilot boat, and of their personal effects thereon, 
which were sunk in a collision between the Charlotte Webb and the 
said steamship about eight miles east of Sandy Hook light-ship. 
The district court entered a decree for the total sum, including costs, 
of 115,246.32, against the respondent. 

La Normandie is one of a regular line of steamers plying between 
New York and Havre, and is owned by La Compagnie Générale 
Transatlantique, a Prench corporation. She is an iron steamship of 
the first class, ■459.3 feet long, and aboat 9,000 tons displacement. 
Her average speed, when loaded, is about 16 knots per hour. About 
midnight of the 18th of May, 1889, she was proceeding on a voyage 
from New York to Havre, having left a temporary anchorage a 
little outside of Sandy Hook, where she had stopped on account of 
fog, at 10 P. M. Her course was east by south. Her lights were 
properly set and buming. Her steam siren was sounded regularly. 
The captain and first lieutenant were on the bridge. She had two 
lookouts forward on the bow, another just abaft of them, and a 
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fourth aloft on the fore yard. There was a dense fog, and the 
speed of La Normandie, according to her own testimony, was be- 
tween 10 and 11 knots per hour. The district judge found it "not 
much less than twelve knots." Ske was navigating in the track of ves- 
sels iuward and ontward bound to and from the port of New York, 
and but a few miles from its entrance; a place where, in view of the 
magnitude of that commerce, there is always danger of meeting 
or oTertaking other craft. There was a light wind from about the 
southeast, blowing a two-knot breeze. At midnight, thiose engaged 
in the navigation of the steamer heard a sharp explosion of a bomb, 
accompanied by rapidly successive blasts of a fog horn, proceeding 
from right ahead. When he first heard this alarm, the captain of 
La Normandie ordered the engines slowed. Afterwards, upon hear- 
ing the fog horn more distinctly, and nearer, he had the engines 
put fuU speed astern.' On hearing the first signal from the pilot 
boat, the course of the steamer was changed to starboard. Before 
her headway could be fuUy arrested, however, she coUided wlth 
the Charlotte Webb at about right angles, striking her in the for- 
ward rigging on the port side, from the effects of which she almost 
immediately sank, two of the persons on board of her being drowned. 

The district judge held that the steamer was in fault (1) for 
excessive speed; and (2) for not reversing immediately on hearing 
the sounds ahead of her, — ^to both of which findings, appellant as- 
signa error. Discussion of the second of thèse assignments of error 
is unnecessary, as the undisputed facts of the case abundantly 
sustain the flnding that the speed of the steamer — over 10 knots 
per hour through a dense fog — was excessive. However individual 
opinions may differ, whatever may be the judgment of experts, how- 
ever foreign tribunals may hâve decided similar cases, this question 
of high speed in a fog is no longer an open one in the fédéral courts, 
when the steamer is navigating in a place where the présence of 
other vessels may reasonably be expected. The Pennsylvania, 19 
WaU. 125; The Bolivia, 1 0. C. A. 221, 49 Fed. Eep. 169. The 
steamer failed afifirmatively to show that her high rate of speed in no 
way contributed to the collision, and the district judge rightly held 
her in fault. 

The appellant contends that the pUot boat was in fault because 
(1) she was sailing shorthanded in a dangerous place; (2) she did 
not hâve a sufficient lookout; nor (3) sound a fog horn as required 
by law; nor (4) carry and exhibit the lights required by law; and 
(5) did not, after discovering the steamer, take any précaution to 
avoid the collision. 

A great deal of testimony was taken in the district court; most 
of the witnesses, including the more important ones, being examined 
in court. The district judge has elaborately discussed that testi- 
mony, and, as no new évidence was introduced in this court, that 
branch of the case may be briefly dlsposed of . 

When the first whistle of the steamer was heard, there were but 
two persons on the deck of the Charlotte Webb, — Capt. Scott, who 
was at the wheel, and in charge of the watch, and Olsen, who was 
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the lookout, and blowing the fog hom. But there can be little 
doubt, upon the évidence, tLat tiie flrst -whlstle was heard 15 minutes 
or more before collision, and Scott testifles tàat, after six or eîght 
of thèse signais were heard, (they were concededly sounded at in- 
tervals of about a minute,) Pilot Hammer was called up, and he 
called up Pilot Hines. Upon hearing the steamer's whlstle, the 
duty of the sailing vemd was to hold her course, to give her own 
signais, and to keep a careful lookout. Jî the number of her officers 
and crew on deck and ava'ilable were sufQcient to perform ail the 
duties required of her, it is immaterial that more of them were not 
there. The main confiict of évidence in the case is as to whether 
or not the signais which the law requifes were given by the pilot 
boat The respondent's Witnesses testify that no signal was seen or 
heard until just a few minutes before La Normandie actually 
stnick her. But the testimony of the libelants is direct, positive, 
and circumstantial that the fog-horn signais were sounded, — the 
pUot boat replying regularly to the steamer's whistles, — and that, 
besides the bomb whose exploMon was heard on the steamer, another 
bomb was fired from one to three minutes earlira*; that after each 
bomb a flash light was shown on the port side; that the pUot boat 
used a mechanical fog ho<m; and that the bearing of the steamer 
was correctly noted, and her approach through the fog carefully 
watched for. Upon this state of the proof, the conclusions of the 
trial judge, before whom the more important witnesses were exam- 
ined, are not to be set aside because those in charge of the naviga- 
tion of the steamer, however carefully they may hâve been dis- 
charging their duties, heard no signal and saw no light, especially 
when the existence of a dense fog may well hâve operated to deaden 
the Sound and obscure the light. Nor are we satisfled that the pUot 
boat is to be condemned because, after hear'ing or after sighting the 
steamer, she did not change her own course. The twenty-third rule 
required her to keep her course; and although there are cases when 
the navigator of a sailing vessel meeting a steainer is warranted in 
departing from that rule, and when good seamanship requires him 
to do so to avoid immédiate danger, they are much clearer ones 
than this, where the location of the steamer was to be made out by 
the bearing of her signais through the fog, and where, although that 
bearing had not perceptibly changed, no one could tell but what 
the very moment chosen by the schooner for a change of course 
M'ould be the same moment when the steamei*, appreciating at last 
the présence of the schooner, would change her own; and when stUl 
less could any one foresee whether such change by the steamer 
would be to port or to starboard. We are of opinion, therefore, that 
the steamer, alone, was in fault for the collision. 

The appellant f urther contends that the commissioner erred in re- 
porting, and the district court in confirming the report, that the 
pilot boat was a total loss, assessing her value at |11,500. The 
vessel was sùnk in the Atlantic océan, some seven miles east by 
south of Sandy Hook light-ship, in 13 fathoms of water, after a 
blow by the steamer's bow which eut into her port side, and pêne- 



LA N0BMAND3. 431 

trated about halfway through her. One wrecking company, to 
•whom tlxe managing owner applied, declined to undertake to raîse 
her. Anotlier one refused to do so for any percentage of her value 
when raised, but offered to make the efEort for the sum of |3,000, 
contingent upon success, and without regard to the value of the 
vessel as saved. We do not flnd in the évidence sufflcient to differ- 
entiate the case f rom Pratt v. The Havilah, (2d Circuit,) 1 U. S. App. 
138, 1 0. G. A. 519, 50 Fed. Eep. 331. The vessel being a total loss, 
the owners were entitled to her value at the time of the destruction. 

Where purchases and sales of property are sufflcienily fréquent 
to give a market value, the ascertainment of that market value is 
the usual and most convenient way of determining the actual value. 
In the case at bar, we are of opinion, however, that the évidence 
entirely warrants the conclusion of the commissioner that pilot 
boats, such as the Charlotte Webb, are very rarely sold and very 
rarely change hands, unless shipwrecked or stranded; such vessels 
being, as one of the steamer's witnesses testiôed, "reaUy not service- 
able for any purpose but pilot boats, whereaa most other vessels 
can be utilized for other purposes." In such cases there is no hard 
and fast rule prescribing the method in which the actual value shall 
be computed. It is always a difflcult question to décide, and in 
the case at bar the conclusion reached by the commissioner, after 
taking a great deal of testimony as to the cost of such a vessel, 
her adaptabUity for the service in which she was employed, her con- 
dition at the time of the collision, the value of her equipment, her 
âge, and probable future of useful life, viz. that she was worth 
111,500 on the night of the collision, seems to us reasonable. 

The second of thèse causes is a proceeding in rem brought against 
La Normandie by the parties libelant in the flrst suit, and an ad- 
ditional libelant, one Green, who was on the Charlotte Webb, not 
as one of the shlp's company, nor as a passenger for hire, but, upon 
the invitation of one of the owners, as a voyager for pleasure. The 
circumstances under which this second proceeding was brought 
are thèse: The collision happened while La Normandie was out- 
ward bound. Promptly thereafter the libelants proceeded against 
her owners, who were found hère, and duly served. Inasmuch as, 
iu that suit, they were unable to obtain any spécial security for the 
amount of their possible recovery, they subsequently, when La 
Normandie returned to this port, flled a libel in rem against her, 
(in which libel, Green, who was not a party to the ârst proceeding, 
joined,) and thus compelled the giving of security. The appellant 
objected to the maintenance of two suits for the same cause of 
action, moved for a stay of proceedings in the suit in personam, and 
flled exceptions to the libel in the suit in rem. The district court 
overruled ail such objections and exceptions in an opinion which is 
reported 40 Fed. Eep. 590. We do not deem it necessary to discuss 
the questions thus raised. Both suits were pending before the 
same judge in the same court. He tried them together, and, upon 
completion of the proof, entered a decree in the suit in personam in 
favor of the libelants in that suit, as above indicated, and a decree 
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in the suit in rem in favor of Green, only, for $381.60, încluding 
costs, suspënding the entry of any decree in that suit in fayor of 
the other libelants until the "further order of the court," should 
failure to realize the fruits of suecess in the suit against the owners 
make it necessary to avaU of the security given for the ship in the 
suit in rem. Thus, there has heen but one decree in favor of any 
libelant, and there can be but one satisfaction. We cannot see 
that any rights of the appellant hâve been violated by this disposi- 
tion of the suits, which was a matter of discrétion in the district 
court, as to its own procédure. 

The objection to the testimony of the lookout, Olsen, taken in the 
proceeding in rem before a commissioner, is highiy technical, and 
withont merit. And the same may be said of the contention that 
Green is not entitled to recover because he was not one , of the 
ship's Company, nor a passenger in a public conveyance; that the 
pilot boat ought not to hâve had such a person as Green on board 
at ali; and that the navigators of the steamer had no reason to sup- 
pose any such person would be found in such a vessel. We know 
of no ride of law which forbids the owners of vessels to carry whom 
they please with them, whether the persons so carried pay for their 
earriage or not, Nor do we see upon what principle the vessel 
whôse négligent navigation is the sole cause of a catastrophe in- 
volving the destruction of another vessel, and ail the property on 
board of it, is to escape liability for the conséquent loss to one of 
the owners of that property, who may be salling the hîgh seas in 
such other vessel for his own health or pleasure, and without pay- 
ing for his voyage. The cases cited touching the liability of a rail- 
road to a person traveling in its cars on a free pass, or riding in a 
freight car contrary to régulations, or walking upon its track, are 
whoUy inapplicable. • 

We se© no reason to disturb the commissioner's flnding as to the 
value of the personal effects belonging to Green which were lost 
with the pilot boat. While the évidence was not suflficient to sup- 
port his full claim, there is abundant to warrant the conclusion that 
they were worth |250. The commissioner discredited the witness' 
estimate as to the amount of cash he had with him, and thought his 
valuation of his property excessive, but that is no reason why he 
might not, as he did, crédit the statement that he lost the property 
he described; and the commissioner's valuation, as found, seems 
reasonable. 

The decrees of the circuit court are aflarmed, with interest and 
costs- 
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CHICAGO, M. & ST. P. EY. CO. v. EVANS. 

(Circuit Court of Appeals, Bighth Circuit Octotier 30, 1893.) 

No. 301. 

CiRCniT COUHT OF APPBALS — JUKISDICTION — CONSTITUTIOTTAL QUESTION. 

ïtie circuit coiu-t of appeals bas no iTu-iediction of a wrlt of errer in 
whlch the only question presented is whether a state statute contravenes 
the constitution of the United States; for under tbe fifth and sixth sec- 
tions of the judlciary act of 1891 such cases must be taken direct to the 
suprême court. McLish v. Roff, 12 Sup. Ct. Rep. 118, 141 TJ. S. 661, and 
Crabtree v. Madden, 4 C. C. A. 408, 54, Fed. Rep. 426, distinguished. 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. Writ dismissed. 

W. J. Knight, for plaintifl in error. 

D, J. Lenehan, (D. E. Lyon, on the brief,) for défendant in error. 

Before CALDWELL and SANBOEN, Circuit Judges. and THAY- 
EE, District Judge. 

THAYER, District Judge. From the record before us, it appears 
that in the month of August, 1891, the défendant in error engagea 
transportation for himself and two valuable trotting horses over 
the railroad of the Chicago, Milwaukee & St. Paul Eailway Companj' 
from Dubuque, lowa, to Winona, Minn. While in transit the car in 
which the plaintiiî and his horses were riding coUided with another 
car and an engine of the railway company, in conséquence of which 
the plaintiff and his horses sustained injuries. For the injuries so 
sustarned the défendant in error brought an action against the rail- 
way company in the United States circuit court for the northern 
district of lowa. The complaint was in the ordinary form, and in 
one count, wherein the plaintiff claimed damages both for his Per- 
sonal injuries and for the injuries sustained by his stock. By way of 
défense to the action, the défendant pleaded that the horses in 
question were transported by it under and subject to the provisions 
of a spécial contract with the plaintiff, which was made at Dubuque, 
lowa, on the 24th day of August, 1891, and that the défendant had 
fully performed everything to be done or performed by it to carry 
eut the terms and provisions thereof . The contract was attached to 
the answer as an exhibit, and with référence thereto it is only 
necessary to say that it contained stipulations whereby the défend- 
ant company . limited its liability for injuries that might be sus- 
tained by the horses to the amount of f 100 per head, and for per- 
sonal injuries that might be sustained by the owner or person in 
charge of said stock to the sum of $500. The plaintiff filed a reply 
to said answer, wherein he admitted that he signed the foregoing 
spécial contract, but alleged that the railway company required 
such agreement to be entered into for the sole purpose of limiting 
its liability as a common carrier, and that the agreement was con- 
trary to the laws of lowa, and therefore void. On the trial of the 
case the défendant below offered the contract in évidence to support 
its défense. It was objected to by the plaintiff, on the ground that 
v.68F.no.3— 28 ' 
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it was in violation of the lowa statute, wMch déclares that "no 
contract, receipt, rule or régulation, shaU exempt any corporation 
engaged in transporting persons or property by railway from 
liabUity of a common carrier, or carrier of passengers, which would 
exist had no contract, receipt, rule or régulation been made or 
entered into." Vide McClain's Ann. Code lowa 1888, p. 518, § 2007. 
This objection appears to hâve been sustained by the trial court, 
and the contract was thereupon excluded. The plaintifE thereafter 
recovered a verdict on which a judgment was entered against the 
railway oompany. To reverse that judgment the company has 
brought the case to this court. 

The only error assigned which is relied upon for a reversai has 
référence to the action of the lower court in excluding the aforesaid 
spécial contract, and that ruling is challenged, solely on the ground 
that the lowa statute above quoted is itself invalid under the 
fédéral constitution, in so far as it attempts to prohibit a common 
carrier froni entering into a contract, like the one at bar, limiting 
its common-law liabUity with respect to the transportation of 
freight and passengers from a point within to a point outside of 
the state of lowa. It will thus be seen that the issue presented by 
the record is whether a law of the state of lowa is in contravention 
of the constitution of the "United States, and that is a question 
which this court, by virtue of the act under which it is organized, 
is without jurisdiction to décide. 

The ûfth section of the act creating the United States circuit 
courts of appeals provides, — that appeals or writs of error may be 
•taken from the district and circuit courts of the United States direct 
to the suprême court of the United States in six classes of cases, 
among which are cases involving the construction or application of 
ithe constitution of the United States, and cases in which a law 
lof a state is claimed to be in contravention of the constitution of 
the United States. The sixth section of the act gives the circuit 
courts of appeals jurisdiction to review by appeal or writ of error 
final décisions in the district and circuit courts "in ail cases other 
than those provided for in the preceding [ûfth] section of the act, 
unless otherwise provided by law." 26 Stat 826. There is no other 
provision of law, so far as we are aware, which gives this court 
the right to hear and détermine a constitutional question such as 
arises in the case at bar. 

In thè case of McLish v. Eoff, 141 U. S. 661, 668, 12 Sup. Ct. Eep. 
118, it was held that, when a party questions the jurisdiction of 
a district or circuit court of the United States, he may at his option, 
after final judgment, prosecute an appeal or writ of error either to 
the United States suprême court or to the circuit court of appeals. 
In such cases, if the record is removed to the suprême court, the 
question of jurisdiction will alone be considered. But, if it is re- 
moved to the circuit court of appeals, ail questions arising upon the 
record may be determined, To the same effect was the décision of 
this court in Crabtree v. Madden, 4 C. C. A. 408, 54 Fed. Eep. 426. 
But thèse décisions fall short of supporting the contention that in 
every case tried before a district or circuit court of the United 
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States an appeal or writ of error may be taken by the losing party, 
at his élection, either to the suprême court or to the circuit court 
of appeals. The jurisdiction of the Bupreme court and of the circuit 
court of appeals is not thus dépendent upon the choice of the parties 
to a suit. That yiew is wholly inconsistent with the provisions of 
the act creating the circuit courts of appeals, which was evidently 
intended to vest the suprême court of the United States with ex- 
clusive jurisdiction to entertain appeals and writs of error for the 
review of cases which présent constitutional questions such as are 
enumerated in the fourth, flfth, and sixth subdivisions of the fifth 
section of the act; and the same remark may be made with référ- 
ence to the cases mentioned in the second and third subdivisions 
of the same section. U. S. v. Sutton, 2 C. C. A. 115, 47 Fed, Rep. 
129; Hamilton v. Brown, 3 C. C. A. 639, 643, 53 Fed. Rep. 753. It is 
only where the jurisdiction of the trial court is in issue, or is chal- 
lenged, that a party bas the right to prosecute an appeal or writ 
of error after final judgment either to the suprême court or to the 
circuit court of appeals. In the case at bar the sole question pre- 
sented for our considération is whether the lowa statute contravenes 
the constitution of the United States, and as this court has no juris- 
diction to détermine that question, especially when it is the sole 
issue presented by the record, it follows that the writ of error 
should be dismissed; and it is so ordered. 



WARNER V. GEORGE. 

(Circuit Cîourt, D. Oregon. November S, 1893.) 

No. 1,808. 

Rbs Judioata— Plbadiiîo— Countbrclatm. 

Where the payée of notes secured by a chatte! mortgage on a planing 
mlll and lumber takes possession under the mortgage, works up the lum- 
ber, and sells the product, this is matter of défense to a suit on the notes, 
and is not a proper counterclalm; and If, therefore, the maker fails to set 
It up in such suit, a judgment agalnst him for the full amount of the notes 
Is conclusive, and constitutes a bar to any subséquent suit by Mm for au 
accounting as to the mortgaged property. 

In Equity. Bill by James G. Warner against M. 0. George, ad- 
ministrator of the estate of James H. B. McFerran, deceased, to en- 
join an action at law, and for an accounting. Heard on a plea in 
bar. Plea sustained. 

George H. Williams, for plaintlfT. 
William M. Gregory, for défendant. 

BELLTNGER, District Judge. The admînïstrator of James H. B. 
McFerran brought an action in this court upon a judgment ren- 
dered in Colorado in 1883 for $6,593.30, with interest. Thereupon, 
Warner, the judgment debtor, brought this suit to restrain the 
action upon the Colorado judgment, and for an accounting. The 
fact» aUeged as the ground of suit are thèse: In 1882 Warner ex- 
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ecnted and dèlîvered to McFeWan two proiniSsory notes, each for 
$6j750, mâking a total of $13,500, and at the same time, to secure 
th.feir "pàyment, gave a chattel mortgage on certain personal prop- 
erty, of the aggregate ralue of $21,986.22. On the lOth day of 
January, 1883, McFerran took possession of the mortgaged prop- 
erty, which included a planing mill and lumber yard, in opération 
at the time, and he continued the business of the mill; buyiiig and 
selling other lumber, mingled with that mortgaged. On the llth 
day of January, 1883, McFerran brought an action upon one of 
said notes, and secured the judgment in action in this court. 
Warnei* allèges that he made no défense in such action in Colorado 
becaùse at the time he did not know, and could not ascertain, how 
much McFerran would realize froni the mortgaged property in his 
possession, and because he hoped that McFerran would use or dis- 
pose of such property so as to fuUy satisfy the judgment sought, and 
the amount due upon the other of sâid notes, and would not claim 
anything more than the property so mortgaged. It is also alleged 
that, if the proceeds 6f such property had been accounted for, it 
would hâve fully paîd the entire îndebtedness, and that the same 
has, in equity, been fully paid. 

To this complaint, McFerrafl's représentative Aies his plea, in 
which he sets out so niuch of the laws of Colorado as are applicable 
to cases like that in which the judgment now sued on was rendered, 
including the foUowing: 

"Sec. 60. The défendant may set forth by answer or cross complaint, as 
many défenses and counter claims or set oflfs, as lie may hâve, whether the 
sub.iect matter of such défenses be such as were heretofore denominated lé- 
gal or équitable, or both— they shall be separately stated; and the several 
défenses shall refer to the causes of action which they are Intended to an- 
swer in a manner by which they may be inteUlgibly distlnguished." 

The plea then avers that, in the action in Colorado, the défendant, 
Warner, flled Ms answer alleging that he had fully paid the debt 
sued upon, and later in the case he was allowed to file a sup pie- 
mental answer, which he did, and in which he alleged that since the 
filing of his original answer the plaintiflE had become indebted to 
him in the sum of $5,000 on account of common lumber which the 
plaintiff in that action had secured and sold to the use and beneflt 
of the défendant; in the further sum of $5,000 on account of paints, 
oils, glass, doors, sashes, and blinds and other building materials, 
which said défendant had received and sold; and in the still further 
sum of $5,000 on account of other goods, wares, chattelj, merchan- 
dise, and moneys had and received as aforesaid. And, in addition 
to such counterclaims, it was alleged that the plaintiff was in- 
debted to Warner in the sum of $6,000 for planing mïll maehinery, 
tools and hardware, belttng, and other flxtures belonging to said 
planing mill maehinery, making a total counterclalm of $21,000, 
for which Warner demanded judgment; that such supplemental 
answer was stricken out by order of the court; and that thereafter, 
Warner, by leave of the court, withdrew his original answer. The 
plea avers that the lumber, paints, oils, and other goods and wares 
mentioned in said supplemental answer, were the same chattels 
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described in the bill of complaint herein as having been mortgaged 
by Warner to McFerraii to secnrè the notes mentioned. 

The question to be decided is as to the sufficiency of this plea as 
a bar to the cause of suit stated in the complaint. The facts relied 
upon to defeat a recovery upon the Colorado judgment were avail- 
able to prevent the recovery of that judgment. This is admitted, 
but the contention is that such facts constituted a counterclaim, 
and that Warner had the option of setting them up to defeat a 
recovery in the Colorado action, or of making them the subject 
of an independent suit Such a course is open to a défendant in ail 
cases of counterclaim, which is always a separate and independent 
cause of action. Pom. Kem. § 804. The property mortgaged and 
delivered to McFerran, as averred in the plea, was, in effect, a 
payment on the debt secured. From its character and use, there 
was ah implied power of sale in the mortgage. The property 
consisted of a business in opération, and the stock used in 
the conduct of that business. The net product of the busi- 
ness, necessarily, wpiit to satisfy the debt. McFerran's obligation 
was to pay the debt with the proceeds of the property, and account 
for any residue there might be. Warner could no more maintain 
an independent suit on account of this property than he could, if, 
instead of chattels pledged, the property had been money paid to 
be applied on the debt; and, when he was being proceeded against 
in the Colorado action, he was as much bound to make the défense 
of payment by means of the mortgaged property as he would hâve 
heen if the payment had been in money directly paid. In the latter 
case, he could with as much reason excuse himself for not making 
the défense of payment as he attempts to do now, by saying that 
he hoped McFerran would use or dispose of the property so as to 
f uUy satisfy the judgment, and that he would never claim anything 
more than the property he had received. A défendant who relies 
on that kind of a hope bas no standing in equity to escape the 
judgment which he might hâve prevented. As already stated, if 
he had paid the debt in money, but omitted to make the défense 
of such payment in the hope that his créditer would apply the 
money in satisfaction of the judgment, and would never claim any- 
thing more, his case would not be différent from what it is. 

The judgment in question is a flnality as to ail the matters con- 
tained in the bill of complaint, and the plea must therefore be Leld 
good. 



PRBNTIOE V. DULUTH STORAGE & FOEWARDING CO. et aL 

(Circuit Court of Appeals, Eiglith Circuit. October 2, 1893.) 

No. 252. 

1. QtTIETING TlTLB — WhO MAY SCE— EjECTMENT SuiTS. 

One or more owners of lots in severalty imder a common source of 
title may maintain a bill for thernselves and ail others similarly situated 
who may become parties, to quiet tltle to real estate against an adverse 
claim alleged to be superior to the title of their common grantor, but re- 
peatedly adjudged invalid in ejectment suits. 
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3. Samb-t-Vacant Land— Statb Statutb— Fbbekal Cotthts. 

A right given by state statutes to a dalmaat of vacant lands to tra» 
to quiet title may be enforced in the iederul courts. 
8. Dbeds — RuLES op Construction. 

In construlng a deed the court may put itself in the place of the gran- 
tor for the purpose of dlscoverlng his intention, and then, in view of ail 
the facts ànd clrcumstanees surroundlng him, consider how the terms of 
the deed may affeet the subject-matter. 

4. SAMB— INTBNTION CONTBOLIilNG. 

When the Intention Is manifest it wlll control in the construction of a 
deed without regard to technical mies of construction. 
6. Samb — ^Desckiption — Indetinite Indian Sélection. 

An Indian, entltled by treaty to sélect a section of land, made a déclara- 
tion In writing that he selected a tract "one mile square, the exact 
boundàry of whlch may be deflned when the surveya are made, lying on 
the west shore of St. Louis bay, Minnesota terrltory, Immedlately aboyé 
and adjolning Minnesota point;" Minnesota point being a well-known 
landmark. EeU, that this sélection was too indefinlte to form the basis 
for a conveyance of any spécifie land. Prentice v. Rallroad Oo., 43 Fed. 
Rep. 274, followed. 

6. Samb — Spbcipic Description— Floating Right. 

A deed whlch refers to an Indefinlte Indian sélection of a tract of land 
under a treaty as the basls of tltle, but whlch describes spécifie land by 
deflnite boundaries, the same appearing from a contemporaneous contract 
to be the exact land intended to be conveyed, cannot be construed to 
transf er a floatlng right to any Interest the Indian might acquire under 
the treaty, so as to cover other lands, not Included in the spécifie de- 
scription, whlch were subsequently set off to the Indian In lieu of his sé- 
lection. 60 Fed. Rep. 878, afltened. 

7. Samb— Recohding^Deedb Made in Othee States. 

A deed of lands in Minnesota territory, executed before a magistrate of 
another state, but not certified by the clerk of the county court of such 
State to be "executed and acknowledged according to the laws" thereof, 
as required In such case by the Minnesota statute, (Rct. St. Minn. 1851, 
c. 46, § 9,) was not entltled to record in Minnesota, and hence, although 
copied Into the record bock, was not recorded according to law. Lowry 
V. Harrls, 12 Mhm. 255, (Gll. 166,) followed. 

8. Same— Invalid Recobd— Constructive Notice. 

The record of a deed is not constructive notice of its contents when it 
Is not entltled to be recorded undér the reglstry statutes. Parret v. 
Shaubhut, 5 Mlnn. 323, (Gll. 258,) followed. 

9. Same— BoNA Fidb Pubchasers— Grantebs by Quitclaim. 

One who, prier to the statute of Minnesota of 1875, acquired tiUe to 
Minnesota lands by a quitClalm deed purportlng to convey the lands them- 
selves, was entltled to the beneflt of the rule la favor of Innocent pur- 
chasers for value, although it was held by the suprême court of Minnesota, 
up to that time, that a grantee under a quitclaim in common form could 
not be considered an Innocent purchaser without notice, the common 
form belng a release of ail the grantor's "right, title, and interest" In the 
lands. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota, 

In Equity. Suit by the Duluth Storage & Forwarding Company 
and the Duluth Street-KaUway Company, for themselves and for aU 
others similarly situated who might become parties, against Fred- 
erick Prentice, to quiet title to lands. There was a decree for com- 
plainants in the court below, (50 Fed. Rep. 878,) and défendant 
appeal s. AfiSrmed. 

Statement by SANBORN, Circuit Judge: 
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This is an appeal from a decree quieting the title to certain lots in the 
City of Duluth, Mlnn., in the appellees, and enjoining the appellant from 
asserting his adverse title. 

The treaty of September 30, 1854, whlch was approved January 29, 1855, 
between the United States and the Chlppewa Indians of Lake Surerlor and 
Mississippi river, eontained this stipulation: "It is agreed that the chief 
Buffalo may sélect one section of land at such place In the ceded territory as 
he may see fit, which shall be reserved for that purpose and eonveyed by the 
United States to such person or persons as he may direct," Immediately 
after the treaty was signed, and on the same day, Chief Buffalo signed a 
■written instrument, which, after reciting this clause of the treaty, contains 
the foUowing déclaration: "I hereby sélect a tract of land one mile square, 
the exact boundary of which may be defined when the surveys are made, 
lying on the west shore of St. Louis bay, Minnesota territory, immediately 
above and adjoining Minnesota point; and I direct that patents be issued for 
the same according to the above recited provision to Shaw-Bwaw-Sliung or 
Benjamin 6. Armstrong, my adopted son; to Matthew May-Dway-Gon, my 
nephew; to Joseph May-Dway-Gfon and Antoine May-Dway-Gon, his sons, 
one quarter section to each." 

This instrument was deposited in the office of the commissioner of Indian 
afEalrs, February 20, 1856. On September 17, 1855, the other beneficiarles 
under this Instrument eonveyed ail their right, title, and interest thereln or 
thereunder to Benjamin G. Armstrong, and directed that ail patents for 
lands to whlch they mlght hâve been entitled according to the directions of 
Chief Buffalo should issue to him. On September 11, 1856, Armstrong and 
his wlfe made a deed to the appellant of the undivlded half of a tract of 
land descrlbéd thus: "Beginnlng at a large stone or rock at the head of St. 
Louis river bay, nearly adjoining Minnesota point; commenclng at sald rock 
and runnlng east one mile, north one mile, west one mile, south one mUe, to 
the place of beginning, and being the land set off to the Indian chief Buffalo 
at the Indian treaty of September 30, A. D. 1854, and was afterwards dis- 
posed of by said Buffalo to said Armstrong, and is now recorded with the 
govemment documents." 

The deed was executed in the state of Wisconsin. It was acknowledged 
before a justice of the peace. The statutes of Minnesota territory required a 
deed thus executed to hâve attached to it a certiflcate of the clerk or other 
proper cerdtfying offlcer of a court of record of the county or district where 
the deed was executed that It was executed and acknowledged according to 
the laws of the state in which It was executed, In order to entitle it to rec- 
ord. Rev. St. Minn. 1851, c. 46, §§ 8-10, 23. This deed had no such certifl- 
cate, but it was recorded in the office of the register of deeds of St. Louis 
county, November 4, 1856. On the day the deed was made, the appellant, 
Prentlce, made a written agreement with Armstrong that In considération 
of this deed he would fumish the latter what money or provisions might be 
necessary to enable him to go upon and erect a house on this land, to fumjsh 
what provisions should be necessary for his family whlle he was employed on 
the land, to take the gênerai supervision of the whole tract, to pay aU ex- 
penses of Utigation about, and to do ail in his power to perfect, the title of 
said land, and, when the title should be perfected, to get the land platted, 
and assist Armstrong in selllng his Interest. Armstrong agreed on his part 
to remove Into the house and réside there as long as should be required to 
make such improvements as they thought necessary. This contract contains 
the same description found in the deed. Armstrong never built the house or 
resided on the land, and there was a substantlal failure of both parties to 
do anythlng concerning the land or Its title in accordance with this contract. 

That portion of the description In the deed whloh gives the metes and 
bounds was written by the scrivener at the dictation of Armstrong, and the 
remainder of it at the dictation of the appellant. The rock mentioned in 
thls description Is weU Identifled. It stood near the west shore of St. Louis 
bay, a short distance southwesterly from the base of Minnesota point, and 
was a weU-known landmark. The malnland at the base of Minnesota point 
rises rapldly for the distance of a mile. The mile square bounded by the 
-courses and distances given in the deed would extend across the base of 



440 FÉDÉRAL EEl'OUTER, VOl. 58. 

Minnesota point and "adjoin" It, but It would not cover any of the lots hère 
In dispute, or any oif the land subsequently patented to tlie beneflciarles uuaer 
the treaty, and nearly one-lialf of it would be under the waters of Lake Su- 
perior. If the first course read west and the third course east In this descrip- 
tion, a mile square would be descrlbed which would not "adjoin" Minnesota 
point, which would départ from the shore of the bay except at one corner, 
but which -frould cover about half the land subsequently patented to the 
beneflciaries, and the lots involved in this suit. AU thèse lands were situated 
in St. Louis county, Minnesota terrltory, and Armstrong had no interest in 
any other land than that to which he was entitled under the treaty wheu 
he made this deed. He then supposed the mile square specifically de- 
scrlbed In his deed was the section Buffalo had selected. The government 
surrey of thèse lands was not then made, andj when made in 1857, the sur- 
veyed Unes did not correspond with the courses named in this deed, and the 
lands adjoining Minnesota point and exteuding up the hill from it were 
claimed by traders who were in possession of them. Thereupon the offlcera 
of the department of the interior selected 662.62 acres of land in four 
tracts adjoining eacb other, and ail lylng east, and within two miles, of 
a north and south Une passing over the rock. Thèse tracts did not form a 
mile square in compact form, and none of them adjoined Minnesota point, 
but on October 23, 1858, the United States issued patents to thèse four tracte, 
in severalty to the four beneflciaries named by Chlef Buffalo in satisfaction 
of the treaty stipulation. 

On March 13, 1859, the patentées of thèse lands, other than Armstrong, 
executed deeds of conveyance of the lands respectively patented to them to 
Charlotte Armstrong, the wife 6f Benjamhi G. Armstrong, ahd thèse deeds 
were recorded in St. Louis county, May 17, 1859. On October 22, 1859, Arm- 
strong and his wlfe conveyed an imdivided half of ail thèse lands to Daniel 
S. Cash and James H. KeUy, by warranty deed. On August 31, 1864, Arm- 
strong and his wife "remised, released, and quitclaimed" the undivided half 
of ail thèse lands to John M. Gilman by a deed which was duly recorded in 
St. Louis county, September 12, 1864. Mr. Gilman- paid a valuable considéra- 
tion for this conveyance, and had no actual notice of the deed to appeUant, 
or that he claimed any of this land, until 1870. The appellees are 
immédiate or remote grantees of Mr. GUman. Their lots are either oc- 
cupied by them, respectively, or are vacant, and they are not held by 
them jointly, but in severalty. The lands descrlbed in the deed to Mr. Gil- 
man are iu the city of Duluth. More than 500 buildings, Including railroad 
dépôts, hôtels, wholesale housés, and résidences, stood upoH this land when 
this action was commenced. The appellaht was never in possession of any 
of this land, never demauded possession of any of it until 1883, and never 
paid any taxes upon it. On August 27, 1872, Armstrong and wife assigned 
and quitclaimed ail their right, title, and interest in thèse lands to the ap- 
peUant. In 1883 he brought an action of ejectment for the undivided half 
of part of thèse lands which were held by the défendants in that action 
under the deed to Mr. Gilman, and after a trial of the merits Mr. Justice 
Miller ordered judgment for the défendants. Prentice :v. Stearns, 20 Fed. 
Rep. 819. This judgment was affirmed by the suprême court in 1885. 113 
U. S. 435, 5 Sup. et. Rep. 547. In 1890 another action of ejectment for an- 
other portion of thèse lands held under the same title was tried before Mr. 
Justice MiUer with the same resuit. Prentice v. Railroad Oo., 43 Fed. Rep. 
270. ' 

In 1890, two of the appellees flled the blU 'in this case on behalf of them- 
selves and aU others similarly situated who should become parties to the 
suit to quiet the title of their common grantor, Mr. Gilman, to the lots the 
appellees held, and to enjoin the appeUant ftom prosecuting any claim to 
sald lots by suit or otherwise. The bill alleged the jurisdictional facts, the 
title of Mr. Gilman to the undivided half of the 662.62 acres, and that the ap- 
peUees had succeeded to his title to certain lots which are a part of those 
lands, and that they held thèse lots In severalty. It also set forth the deed 
to the appeUant, aUeged that nonè of the lands conveyed to Mr. Gilman were 
descrlbed in that deed, but that the appeUant claimed to be the owner of the 
undivided hait of them undër It; that he had lïever taiiTen possession of any 
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of the lanfls, and that they were ail in the possession of those clalmlng under 
Mr. Gîlman, or vacant and tmoçcupied. The blll then set forth the actions 
of ejectment the appellant hàd bronght, and that he threatened to bring à 
large number of separate aijtions against différent persons clalmlng to owu 
lots In severalty under the Gilman deed. Aiter the commencement of this 
suit more than 500 persons simllarly situated to the complainants became 
parties complalnant. The défendant demurred to the blll, and hiâ demurrer 
was overruled. The suit was heard on the merits, and a decree for com- 
plainants entered. 

Emanuel Cohen, (Stanley E. Kitchel, Frank W. Shaw, John F. 
Dillon, Elihu Root, and Samuel B. Clarke, on the brief ,) for appel- 
lant. 

William W. Billson and George B. Young, for appellees. 

Before CALDWELL and SAI^BOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

That this suit was well and wisely brought admits of no dis- 
cussion. Owners of lots in severalty in possession under a common 
source of title may join in a bUl of peace to quiet their title and to 
enjoin the prosecution of an adverse claim repeatedly adjudged in- 
valid in suits in ejectment, the validity of which dépends entirely 
upon the superiority of the title of their common grantor. The 
law and the facts which détermine the validity of the title of one 
Buch owner also détermine the validity of the title of every such 
owner. While they are owners in severalty, they are united in 
interest in the sole question at issue in such a case, — ^the validity 
of the title of their common grantor. A suit based upon such a bill 
is of gênerai équitable cognizance. It prevents a multiplicity of 
suits, and affords the only adéquate remedy for such a multitude of 
several pwners as occupy the heart of a great city when their com- 
mon source of title is assailed. Osborne v. Eailroad Co., 43 Fed. 
Eep. 824; Crews v. Burcham, 1 Black, 352, 358. 

The objection that some of the lots in controversy are not in the 
possession of any of the complainants, but are vacant and unoc- 
cupied, is without merit. The statutes of Minnesota provide that 
any person in possession of real property, and any person claiming 
title to vacant and unoccupied real estate, may alike bring a suit 
against any person claiming an adverse estate or interest therein, 
for the purpose of determining such adverse claim, and the rights 
of the parties respectively. Gen. St. Minn. 1878, c. 75, § 2. Thèse 
statutes also provide that whenever two or more persons claim lots 
or tracts of land in severalty under conveyances from the same 
grantor as the common source of title, and a claim of title thereto 
is made by any one as against the title of such grantor, any one 
claiming under such grantor may bring an action on behalf of him- 
eelf and ail others who may corne in and beeome parties to such 
action against the person claiming adversely to hâve the title of 
Buch grantor quieted as to the real estate claimed by the com- 
plainant and those who beeome parties to the action; and that any 
person who claima title under the common grantor, and whose title 
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is controyertçd by the saine défendant upon the same ground as that 
of the complainant, may come in as of course, and beconae a party 
in such action, by filing a statement of thèse facts. Id. § 4. If a 
bill of peace by one ont of possession to qniet a title that had never 
been adjtidicated in an action at law to which he was a party could 
not hâve been maintained in the fédéral court before the enactment 
of thèse statutes, then they create a right to a valuable remedy 
which the complainants might avail themselves of in that court. 
Kights created by state statutes may be enforced in the fédéral 
courts when those statutes prescribe methods of procédure which 
by their ternis are to be pursued in the state courts of original 
jurisdiction, and there is nothing of a substantive character in the 
methods prescribed which makes it impossible for the fédéral courts 
to substantially follow those methods. Clark v. Smith, 13 Pet. 195, 
203; Fitch v. Creighton, 24 How. 159; Stark t. Starrs, 6 Wall. 402, 
410; Holland v. Challen, 110 TJ. S. 15, 3 Sup. Ct. Eep. 495; Railway 
Co. T. Whitton, 13 Wall. 270, 286; Ee^Tiolds v. Bank, 112 U. S. 405, 
5 Sup. et. Eep. 213; Ex parte McMel, 13 Wall. 236, 243. 

The assignment of error chiefly relied on by theappeI]ant,however, 
is that the court below decreed that the deed from Armstrong and 
wife to the défendant, Prentice, describes, and was intended to 
describe, a dëflned tract of land no part of which is included in 
any of the lands described in the pleadings of the complainants 
herein, and that it was not pperative to affect the title to any of 
said lands. The treaty vesting in Chief Buffalo the right to sélect 
a section of land to be conveyed to his appointées was approved 
January 29, 1855. The deed iii question from Armstrong and his wife 
to Prentice was made September 11, 1856, before the gorernment 
surveys had been made, and it described the property conveyed as 
the undivided half of a tract of land — 

"Besinning at a large stone or rock at the head of St. Louis river bay, 
nearly adjoinlng Minnesota point; commenclng at sald rock and running 
east one mile, north one mile, west one mile, south one mile, to the place of 
beginnlng, and belng the land set off to the Indlan chief Buffalo at the In- 
(iian treaty of September 30, A. D. 1854, and was afterwards disposed of by said 
Buffalo to said Armstrong, and Is now reoorded with the govemment docu- 
ments." 

At the time this deed was made there was no tract set off to 
Buffalo, and no description among the government documents de- 
scribing this land, other than the treaty and Buffalo's déclaration 
in thèse words: 

"I hereby sélect a tract of land one mile square, the exact boundary of 
which may be deflned when the surveys are made, lying on the west shore of 
St. Louis bay, Minnesota terrltory, immediately above and adjoining Min- 
nesota point." 

The rock referred to in the deed is identifled as a well-known 
landmark, and it is conceded that the tract described in the deed 
by metes and bounds does not include any of the lands hère in ques- 
tion, but appellant contends — First, that the effect of this deed 
was to convey one-half of ail the rights Armstrong then had or 
might thereafter acquire to any land under the treaty and under 



PBENTICB 0. DULtlTH STORAGE * FOBWARDISG CO. 443 

Buffalo's appointaient; and^ second, that if this position îs not 
sustained, the court sliould flnd that by mistake the flrst course in 
the description reads east when it should read west, and the third 
course west when it should read east, and that it should by con- 
struction 80 change thèse courses and thus reach the land of the 
appellees. 

The ârst contention rests upon the proposition that a deed should 
be made oi)erative if possible, and that a libéral construction should 
be adopted to effect that object, and to enforce the original design. It 
is supported by the facts that Armstrong owned no interest in any 
other land than that which he was entitled to under this treaty; 
that about one-third of the square mile described by metes and 
bounds was covered by the waters of Lake Superior; that he must 
hâve known that the boundary Unes of his claim were subject to 
readjustment; that the deed was not made in view of the lands or 
upon the marking of any monument, and that the clause of the deed 
which foUows the description by metes and bounds expressly states 
the land conveyed to be that set off to Chief Buffalo under the 
treaty. Upon thèse facts it is forcibly argued that Armstrong 
must hâve intended to convey half his right to any land he might 
be or become entitled to under the treaty, wherever situated, and 
whenever patented, and not merely the square mile he bounded. 

The rules applicable to the construction of deeds bave been col- 
lected in the briefs of counsel with commendable industry, but, in 
the view we take of the évidence presented by this record, it will 
be necessary to apply but two of them to the facts hère presented, 
and thèse are (1) that the court may place itself in the place of the 
grantor for the purpose of discovering his intention, and then, in 
view of ail the facts and circumstances surrounding him at the time 
of the exécution of the instrument, consider how the terms of the 
deed may affect the subject-matter; and (2) that when the inten- 
tion is manifest it will control in the construction of the deed with- 
out regard to technical rules of construction. Witt v. Railway Co., 
38 Minn. 122, 127, 35 N. W. Rep. 862; DriscoU v. Green, 59 N. H. 
101; Johnson v. Simpson, 36 N. H. 91; Walsh v. HiU, 38 Cal. 481, 
486, 487. 

We proceed to apply thèse rules. On September 11, 1856, Arm- 
strong was the sole beneflciary under the réservation of the section 
in the treaty for the appointées of Chief Buffalo. He was poor and 
without influence. Prentice was wealthy and influential. The 
tract selected by Chief Buffalo was undeflned and undeflnable 
from the mémorandum he had made. It was somewhere on the 
western shore of St. Louis bay, above and immediately adjoining 
Minnesota point. On this point there was quite a settlement. The 
mainland rose rapidly for the distance of a mile northwest from the 
base of the point, and this land was frequently spoken of as above 
the point. On this land, just above and adjoining the point, 
George E. Nettleton and his brother William had cleared the land, 
and established a trading post. The shore of the bay and of the 
lake extended from the southwest to the northeast, and Minnesota 
point divided the bay from the lake. About 500 feet southwest of 
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Minnesota point, on the shore of the bay, was the large rock", 40 
feet square, referred to in the deed. It was a well-known landmark, 
an altar on wMch the Indians sacrificed to their deity, and at the 
base of which they landed from their canoës. Near the hase of the 
point was the "little portage" where they landed and carried their 
canoës across Minnesota point when they were traveling from the 
lake to the bay or from the bay to the lake. The rock, this portage 
northeastof it, and Minnesota point itself, were nndoubtedly 
familiàr objects to Chief Buffalo when he made his mémorandum 
of sélection, and it seems probable that the land he intended to 
describe was a mUe square lying along the shore of the bay and 
across the base of this point, extending back up the hill, and being 
in that manner immediately adjoining and above the poiat. His 
attempted sélection is, however, clearly too indeflnite and uncer- 
tain tO' form the basis of any conveyance of spécifie land, and for 
that reason the second clause of the description in the deed must 
be held to be void as an independent or cumulative description, as 
declared by Mr. Justice Miller in Prentice v. Eailroad C!o., 43 Fed. 
Eep. 274. Its only effect was to make a référence to the' title 
under which the mile square was claimed, unless in connection 
with the flrst clause in the deed it can be construed to effect a con- 
veyance of one-half of ail the rîghts Armstrong had under the 
treaty. 

We proceed with the considération of that question, The great 
rock was universally reputed among the few settlers about Min- 
nesota point to be the southwest corner of the Buffalo tract. Arm- 
strong had repeatedly declared it to be so, and he supposed when 
he made the deed that the tract described by metes and bounds was 
the section selected by Buffalo under the treaty. The southwest 
corner of this tract was on the St. Louis river bay. It extended 
across the base of, and immediately adjoined, Minnesota point, and 
extended up the hill directly above it. But the Nettletons claimed 
a portion of this section. Litigation with them would probably re- 
suit fi*om pressing any claim to it, and Armstrong had neither the 
ability nor the means to conduct it. Under thèse circumstances he 
made this deed to Mr. Prentice of an undivided half of the square 
mUe he claimed, including therein the lands and improvements of 
the Nettletons, and agreed to build a house upon and live on this 
land. He described the land by a natural and well-known land- 
mark and by courses and distances that make it unmistakable. In 
considération of this deed Mr. Prentice agreed to pay the expenses 
of building the house, to f urnish the necessary supplies for Arm- 
strong's family while they lived on the land, to take charge of the 
whole tract, to pay ail the expenses of the expected litigation with 
the Nettletons, and do aU things proper to perfect the title to this 
land, and, when it was perfected, to plat it, and assist Armstrong 
to sell his remaining half. This agreement was written and signed 
by the parties on the day the deed was executed. It contains the 
same description as the deed, and was a part of the transaction in 
which the deed was executed. When this suit was tried in the 
court below that court had held in two cases that had been prevl- 
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ously tried, in wMch tliis contemporaneous contract was not pro- 
duced, ttat tlie description contained in tliis deed covered only the 
spécifie tract of land bounded in it by courses and distances, and 
that it did not convey one-half of ail Armstrong's rights under the 
treaty. Prentice v. Stearns, 20 Ted. Eep. 819; Prentice v. Kailroad 
Co., 43 Fed. Eep. 270. In the former case the court found the fact 
to be that the tract selected by Buffalo extended northeasterly of 
the rock, and embraced that part of the section bounded in this 
deed not covered by water, and that it did not cover any of the 
lands patented to the relatives of Chief Buffalo, and on that flnd- 
ing its décision was aflQmied by the suprême court in Prentice v. 
Stearns, 113 U. S. 435, 5 Sup. Ct Kep. 547. In the latter case it 
found the fact to be that Buffalo's sélection extended southerly 
from the rock and covered some of the lands subsequently patented 
to thèse relatives, and none of the lands bounded in the deed. It 
is no longer matérial to détermine whether or not either of thèse 
findings was correct. The production of the contemporaneous con- 
tract, in our view, concludes this discussion, and renders the dé- 
termination of this question unimportant. In its absence the 
court below and the suprême court construed this deed to convey 
no right or interest of Armstrong in any other land than that 
speciflcally bounded in the flrst clause of the description. That 
construction seems to us to be warranted without référence to the 
contract under the évidence in this case, for the reasons stated in 
the opinions in the cases referred to. But an examination of this 
contemporaneous agreement demonstrates the correctness of that 
construction. It was not upon a floating right to some unknown 
land that Armstrong was to erect his house and live. It was upon 
this spécifie tract, one mile square, whose southwest corner was the 
well-known rock. It was not the title to a right to some land under 
the treaty somewhere that Prentice was to litigate and perfect, (for 
no one disputed that right,) but it was the title to the spécifie 
square mile bounded in the deed and contract that he was to litigate 
with the Nettletons and establish. It was not a floating right to 
some unknown land that he was to plat, but this spécifie square 
mile at the base of Minnesota point. If Mr. Prentice had performed 
his agreement, if he had litigated and perfected the title to this 
land, his deed would hâve been effective and valuable; and it is 
plain from the terms of this contract that it was the intention of 
the parties that it should be valid on that condition, and on that 
condition only. He failed to perform it. He did not litigate the 
title with the Nettletons. He did not perfect the title to the .land. 
He abandoned his deed and his contract for 15 years, and Arm- 
strong abandoned the land to the other claimants. The United 
States so far disregarded the attempted sélection of Chief Buffalo 
that it patented to his appointées, and they received, in satisfaction 
of the treaty, lands that are not above and immediately adjoining 
Minnesota point. Armstrong convey ed thèse lands to third parties, 
and neither he nor Mr. Prentice seems to hâve thought of their 
abandoned deed untU 14 years after thèse patents were issued. 
Under thèse circumstances it is not doubtful that this deed does 
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not deseribe or conrey, and that it was never întended to describe 
or convey, anything more than the square mile bounded by tbe first 
clause oî the description. 

In regard to the second position urged upon us by the appel- 
lant, — that the first clause in the description should be so con- 
strued that the flrst course should read east and the third west, — 
it is sufflcient to say that there is no évidence in this case that 
either the grantor who dictated this description or the scrivener 
who wrote it did not respectivély dictate and write just what tiiey 
întended. There is no évidence of any mistake, nor is the grantee, 
Prentice, who failed to perform the agreement which was the con- 
sidération of the deed, in à position to ask a court of equity to cor- 
rect such a mistake if there was one. 

The resuit is that there was no error in the decree of the court 
that the description în this deed to Mr. Prentice, construed in the 
light of the surrounding circumstances at the time the deed was 
made, and of the contemporaneous contract made on that day, did 
not cover or describe any of the lands claimed by the complainants 
or any right of the grantor, Armstrong, to any other land than the 
square mile speciflcally bounded in the first clause of its description. 

Moreover, if the deed to appeUant had contained a sufiicient de- 
scription to convey one-half of Armstrong's right to the land sub- 
sequently patented to the relatives of Buffalo, it could not prevail' 
over the title of Mr. Gilman. At the time this deed and the sub- 
séquent deed to Mr. Gilman were executed the statutes of Minnesota 
provided: 

First. That any deed executed in any other state, temtory, or 
district of the United States "may be executed according to thé 
lawa of such state, territory or district." Eev. St. Minn. 1851, c. 
46, § 9 ; Pub. St. 1858, c. 35, § 9. 

Second. That in cases where deeds are executed în any other state, 
territory, or district, unless the acknowledgment is taken before a 
commissioner appointed by the govemor of the territory for that 
purpose, such deeds shall hâve attached thereto a certificate of the 
clerk or other certifying offlcer of a court of record "that the deed 
is executed and acknowledged according to the laws of such state, 
territory or district." Id. § 10. 

Third. That to entitle any deed to record it must hâve "a certificate 
of acknowledgment * * * as provided in this chapter, and in 
cases where the same is necessary, the certificate required by the 
tenth section of this chapter." Id. § 23. 

Fouri;h. That "every com'eyance of real estate within this terri- 
tory hereafter made, whioh shall not be recorded as provided by 
law shall be void as against any subséquent purchaser, in good faith 
and for a valuable considération, of the same real estate, or any 
pori;ion thereof, whose conveyance was first duly recorded." Id. § 24. 

The deed to the appeUant was executed in Wîsconsin, and ac- 
knowledged before a justice of the peace in that state. There was 
attached to it the certificate of the clerk of the county court, but 
this certificate failed to state that the deed was "executed and ac- 
knowledged according to the laws ôf Wisconsin." Under the cou- 
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structîon given to thèse statutes by the highest judicial tribunal 
of the state of Minnesota, which is a rule of property in tkat state, 
and which the fédéral courts are bound to follow, this deed was not 
entitled to record, and h»nce was not "recorded as proYided by law." 
Lowry t. Harris, 12 Minn. 255, (Gil. 166.) See, also, Morton v. Smîth, 
2 DilL 316, 319; O'Brien v. Gaslin, 20 Neb. 347, 30 N. W. Rep. 274; 
Greenwood T. Jenswold, 69 lowa, 53, 28 N. W. Eep. 433; Ely v. Wil- 
cox, 20 Wis. 551, 556; Fisher v. Vaughn, 75 Wis. 609, 615, 44 N. W. 
Rep. 831, 833. 

Mr. Gilman had no actual notice of the record of this deed before 
he i>aid for the land, and, as the deed was not entitled to record, 
the record of it was not constructiTe notice of its contents, or of 
any claim of the appellant under it. Parret y. Shaubhut, 5 Minn. 
323, (Gil. 258; 261;) Oogan v. Cook, 22 Minn. 137, 143; Oarpenter v. 
Dexter, 8 "WaU. 513, 582, and cases cited. 

He was a bona flde purchaser for value without actual notice of 
this deed or of any claim of Mr. Prentice under it to the lands de- 
seribed in the deed to himself. The record of the Prentice deed was, 
as we hâve seen, no notice of that claim. The deed of Mr. Gilman 
was duly executed and acknowledged, and was duly recorded in 
1864. And under the provisions of section 24, supra, the deed to 
Mr. Prentice, even îf it had described this property, would hâve been 
void as against Mr. Gilman, as a subséquent purchaser in good faith 
and for a valuable considération, whose conveyance was flrst duly 
recorded. 

In reachîng this conclusion we hâve not overlooked the fact that 
in 1864, and until the course of décision was changed by statute in 
1875, it was the settled rule in Minnesota that one claiming title 
by a quîtclaim deed in the form in common use in that state could 
not to be regarded as a bona fide purchaser without notice. Martin 
V. Brown, 4 Minn. 282, (Gil. 201;) Hope v. Stone, 10 Minn. 141, (Gil. 
114;) Everest v. Ferris, 16 Minn. 26, (Gil. 14;) Marshall v. Eoberts, 
18 Minn, 405, (Gil. 365.) The same rule prevailed in the suprême 
court for many years, but has lately been abolished by that court, 
and declared to rest upon no sound reason. Moelle v. Sherwood, 
148 U. S. 21, 13 Sup. et. Eep. 426; U. S. v. Callfomia, etc., Land.Co., 
148 U. S. 31, 41, 13 Sup. Ct. Eep. 458. The rule which prevailed in 
Minnesota in 1864 must, however, govem in this case if it is fairly 
applicable; but, in view of the fact that it has s'ince been abrogated 
by the state and by the nation, it ought not to be applied to cases 
not clearly within it. When this rule was established the statutes 
of Minnesota provided that "a deed of quitclaim and release, in the 
form in common use, shaU be sufficient to pass ail the estate which 
the grantor could laAvfuUy convey by deed of bargain and sale." 
Pub. St. Minn. 1858, c. 35, § 3. The deed of quitclaim and release 
m the form in common use was a conveyance of ail the grantor's 
"right, title, and interest" în the land described in the deed. It was 
not a conveyance, quitclaim, or release of the land itself. An ex- 
amination of the Minnesota cases that establish this rule discloses 
the fact that ail the deeds under considération in those cases were 
of this form. The argument upon which the rule was flrst estab- 



448 ( ; FKDEEAL SEPOETER, vol. 58. 

lislied was: The deed to the Subséquent purcliaser does not pur- 
port to convey the land, but only tlie interest the grantor bas in the 
land, and "wben, therefore, a person relies on a mère quitclaim of 
the interest whicb a party may bave in property, be does so at bis 
péril, and must see to it tbat tbere is an interest to convey. He is 
presumed to Isaow wbat be îa purcbasing, and takes bis ovra risk." 
Cbief Justice Emmett in Martin v. Brown, 4 Minn. 282, (Gil. 201.) 
In Marsball v. Eoberts, 18 Minn. 409, (Gil. 365,) wbere tbe subsé- 
quent purcbaser under sucb a deed sought to take advantage oî. tbat 
provision of tbe recording act wbicb déclares a prior unrecorded 
deed void as against any subséquent bona fide purcbaser for value 
of tbe same real estate who flrst records bis deed, tbe court said: 

"It is only the purcbaser of the same real estate, or any portion thereof, 
who by bis priority of record cuts ont the tltle of a prier purcbaser; for wben 
the second purcbaser obtains by his quitclaim deed only wbat bis grantor 
had (his grantor's right, title, and interest) at the time wben such deed was 
made, be is not a purcbaser of tbe same real estate (or any part thereof) 
whicb his grantor had previously conreyed away, and therefore no longer 
bas." 

Tbe deed to Mr. GHman is not a quitclaim deed of tbe fonn in 
common use in Minnesota. It is not a conveyance of tilie "rigbt, 
title, and interest" of tbe grantor, but a conveyance of tbe land 
itself. Tbe purcbaser under sucb a deed is a purcbaser of tbe same 
real estate previously conveyed by bis grantor by tbe same descrip- 
tion. Tbe suprême court ot Minnesota bas never applied this rule 
to a purcbaser under sucb a deed. Tbe reasontog on wbicb tbat rule 
rests bas, in our opinion, nô application to it, and we are constrained 
to bold tbat Mr. (>îlman and bis grantees are entitled to tbe beneflt 
of tbe registry statut© under tbis deed. 

We bave careftilly examined tbe assignments of error relative 
to tbe admission of tbe évidence, and tbink tbere was no error in 
tbis regard in tbe rulings of the court below. Thèse assignments 
are unimportant, amd do not require a more extended notice. 

Tbe decree below is afflnhed, witb costs. 
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(Circuit Court, D. Minnesota, Fifth Division. November 14, 1893.) 

Oebds— Construction — Indian Sélections. 

Wbere one entitled to sélect a quantity of land under an Indian treaty 
makes a deed of such quantity of lands by spécifie description, adding tbat 
"tbis description is intended to include any land or rights to land secured 
or intended to be secured" to tbe grantor by tbe treaty, and thereaf ter files 
a survey thereof in the gênerai land ofiice, stating that he bas selected tbe 
descrlbed lands, but fails to receive a patent therefor, the deed must be 
construed to convey only the spécifie lands, and wiU not cover other lands 
selected and patented many years later. 

At Law. Action of ejectment brougbt by Winthrop Pond against 
tbe Minnesota Iron Company. Judgment for défendant. 

Charles N. Bell, H. C. EUer, and Harvey Offlcer, for plaintiff. 
Draper, Davis & Hollister, (J. H. Cbandler, of counsel,) for de- 
fendant. 
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NELSON, District Jiidge. This is an action of ejectment in 
wMch both plaintiff and défendant claim title from a common 
grantor, Francis Eoussain, and by stipulation of parties tbe case is 
tried to the court without a jury, 

I flnd the facts to be as follows: *By article 5 of a treaty between 
the TJnited States and the Bois Fort band of Indians, concluded 
April 7, 1866, and proclaimed May 5, 1866, Francis Eoussain was 
entitled to sélect a tract of land not exceeding 160 acres, and to 
reçoive a patent therefor from the government. On May 5, 1866, 
Francis Eoussain executed and delivered to Peck, Miles, and Ware, 
in the city of New York, for a paid considération of |3,000, a certain 
warranty deed, the descriptive clause of which is as follows: 

"Ail the right, tltle, and interest whlch the said Francis Roussaln, Senior, 
has, or 'which he Is entitled to, or may hereafter acquire, in and to the 
tract of land now occupled by him as a trading post on Lalse Vermillion, In 
the county of St. Louis and state of Minnesota, aforesaid, embracing one 
hundred and sixty (160) acres of land, be the same more or less, wlth ail the 
Improvements thereon; this description being intended to Inelude any land 
or rights to land secured or Intended to be secured to the said Francis Eous- 
sain, Senior, by act of eongress of or treaty with the United States." 

Though Eoussain had been in possession of this trading post for 
some time previous to the making of the deed, no survey of the 
lands had been made by the government. In the latter part of 
June, 1866, Peck had the premises surveyed, and in accordance 
therewith the foUowing mémorandum was prepared by him, and 
signed by Eoussain: 

"Description of Property Conveyed In the Foregolng Deed. 

"Be It known that the land conveyed in the above deed is that of my old 
trading post, and is bounded as follows: Commencing at northeastern ex- 
tremity of a point of land in Vermillion Lake, Minn., known as 'Roussain's 
Point,' and from which said northeasterly [extremity] a small island contain- 
Ing 5 64-100 acres, and included in this survey, bears north [hère foUow cer- 
tain field notes] to lake on north side of point; thence eastwardly along the 
shore to place of beginning; containing, with small islands as shown on ac- 
companying map, 160 acres. 

"Attest: D. Geo. Morrison. Francis X Eoussain." 

mark. 

This mémorandum was delivered to Peck, and thereupon Eoussain 
surrendered and Peck took possession of the premises. July 14, 
1866, the deed, together with the mémorandum, was recorded in 
the office of the register of deeds for St. Louis county, Minn. On 
the same day Eoussain, by a letter under his own hand, notifled 
the commissioner of the gênerai land office at Washington, D. C., that 
he had made choice of the lands to which he was entitled under 
article 5 of the treaty of April 7, 1866; that they were located on 
the neck of land projecting into Lake Vermillion, which had been 
theretofore occupied by himself as a trading post; that a survey 
had been made of the same; that the lands so chosen were distinctly 
indicated by a map forwarded to the commissioner in the letter; 
that he had âled the original map of the survey in the land office 
at Duluth, and asked that a patent issue to him. A map was for- 
warded with the letter, and the description of the lands so se- 
v.58F.no.3— 29 
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lectçd Ijy Boussain îs the same ae that in the mémorandum. It 
does not appear that any further steps were taken bj the gênerai 
land department conceraing this sélection, and no patent was is- 
sued to Roussain for this land. Fourteen years afterwards, on 
August 27, 1880, Eoussain selected and entered at the land office 
at Dulnth the N. W. i of section 33—62—15, which is the land in 
dispute, claiming to enter the same under the treaty above named; 
and he obtained a receipt from the receiver therefor, which was 
on August 31, 1880, duly recorded in the office of the register of deeds 
for St. Louis county, Minn. August 28, 1880, Roussain and wife 
executed and delirered to Charlemagne Tower and Samuel A. Mun- 
son a full warranty deed of the last-described land for the paid con- 
sidération of |640, which deed was duly recorded August 31, 1880. 
In due course of time the government issued a patent for this land 
to Roussain, which was recorded May 31, 1882. This land — the 
N, W. J of 33 — 62 — 15 — is not the land which was occupied by 
Roussain as a trading post, nor the land surveyed by Peck, but is 
distant therefrom some two and a half miles, and is not on Lake 
VermUlion. Défendant and its grantors hâve been in possession 
of the land in dispute since 1880, and claim title under the deed 
from Roussain of August 28, 1880. Plaintif!: claims title under the 
terms of the conveyance to Peck, Miles, and Ware of May 5, 1866, 
and commences this action of éjectaient. 
I find as conclusions of law: 

1. That the patent issued to Roussain was a valid exécution of 
the tenus of the flfth article of the treaty giving him 160 acres of 
land. 

2. That the deed from Boussain to Peck, Miles, and Ware did not 
couTey any other land than the trading post, of which a survey was 
made, and possession surrendered to Peck; and that the deed did not 
convey any interest in or right to the N. W. l of section 33 — 62 — 15, 
the land described in the patent to Roussain and in the deed to 
Tower and Munson. 

3. That the plaintiff is not entitled to recover in this action, 
and judgment is ordered for the défendant, with costs and dis- 
bursements. 

Mem. The question is as to the eflect and construction of the 
deed of May 5, 1866, from Roussain to Peck, Miles, and Ware. The 
flrst clause, "the tract of land now occupied by him as a trading 
post on Lake Vermillion, in the county of St. Louis, and state of 
Minnesota," speaks for itself. It purports to convey a tract of land 
called "Roussain's Trading Post," the exact location of which was 
determined by metes and bounds, and recorded with the deed. The 
real point in issue is as to the effect of the second clause: "This 
description being intended to include any land or right to land se- 
cured or intended to be secured to the said Francis Roussain by 
act of congress of or treaty with the United States." The conten- 
tion of plaintiff is that this latter clause conveys whatever interest 
Roussain might thereafter acquire, not only in the trading post, 
but, failing the acquisition of that property, in any tract which 
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Koussain might sélect în the future under the terms of the treaty 
of April 5, 1866; and the question presented is, does a fair, reason- 
able construction of the deed carry with it the right claimed by the 
plaintiffi? In order to détermine that, the intention of the parties 
is of vital importance. "If a question of law arises upon the con- 
struction of a deed it is the province of the court to construe it, 
and to décide from the language what the intention of the parties 
was. When the intention of the parties can be plainly ascertained, 
arbitrary rules are not to be resorted to. The rule is that the in- 
tention of the parties is to be ascertained by considering ail the pro- 
visions of the deed as weU as the situation of the parties, and then 
to give effect to such intention if practicable, when not contrary 
to law." 2 Devl. Deeds, § 836. Did Peck, Miles, and Ware intend 
to purchase not only the trading post, but was it in the minds of 
themselves and Boussain that, 5 the trading post should not be 
deeded to the latter by the govemment, then, in that event, they 
were to hâve conveyed to them whatever other tract of laad Kous- 
sain might in the future sélect? Unless this can be fairly deduced 
from the terms of the deed, plaintiff must fall. Taking into con- 
sidération the provisions of the deed, and the situation of the 
parties, it seems to me clear that Peck, Miles, and Ware intended to 
purchase, and Koussain intended to seU, the trading post occupied 
by the latter on Lake Vermillion, St. Louis county, Minn., for the 
acts of the parties seem to point to no other conclusion. Hère we 
flnd the sum of |3,000 paid for a hundred and sixty acres of land 
described as a trading post, a survey of the property made by one 
of the grantees, an acknowledgment by the grantor that the sur- 
vey covers the premises named in the deed, a sélection made, the 
original map of the survey filed in the land ofQce at Duluth, also 
notice given by Koussain to the gênerai land commissioner that 
the trading post, which was described by metes and bounds, with 
an accompanying map, had been selected by him under the treaty 
of April 7, 1866, and, finally, possession surrendered by Koussain 
and taken by Peck. The conclusion seems irrésistible that the 
minds of the parties met; that Peck and others received what they 
intended to buy, and Koussain delivered what he intended to sell. 
They never negotiated for or purchased the N. W. i of 33 — 62 — 15. 
The language used in the deed is clear, plarn, and unambiguous, and 
I am of opinion that the acts of the parties thereafter unmistakably 
express their intention. I do not think that under any reasonable 
construction of the deed it can be said that Peck, Miles, and Ware 
proposed to purchase auy 160-acre tract that Koussain might sélect 
iu the future, but that they purchased for a considération certain, 
by absolute description, the tract of land set out and described in 
the deed as "Roussain's Trading Post." 

In Prentice v. Forwardiug Co., 58 Fed. Kep. 437, the court says: 
"When the intention is manifest, it will control in the construc- 
tion of the deed, without regard to the technical rules of construc- 
tion." See, also, Hamm v. City of San Francisco, 17 Fed. Kep. 
124; Steinbach y. Stewart, 11 Wall. 576; Prentice v. Stearns, 20 
Fed. Kep. 819. 
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,In order to sustain the contention of the plaintifP it becomes 
necessary to reject the entire flrst clause of the description, which, 
to my mind, clearly describes the particular land which it was the 
intention of the parties should be conveyed. I am of the opinion 
that the plaintiff cannot be permitted, after a lapse of 14 years, to 
repudiate the first clause of the deed, and, under the second clause, 
cover the land deeded to the defendant's grantors on August 28, 
1880. In this Tiew of the case, the question of notice has no bear- 
Ing on |the décision, and therefore is not passed upon. 

Let judgment be entered for the défendant, with costa 



MBMPHIS LAND & TIMBER CO. T. FOED. 
(Circuit Court of Appeals, Eîglith circuit October 16, 1893.) 
, No. 275. 

1. Eegistrt STATUTBa— CoîTSTRrcTiGTr— Iîtnocbîît Purchasees. 

A registry statute (Mansf. DIg. Ark. § 671) In valida ting, as against 
subséquent purehasers for value without notice, ail unrecorded instru- 
ments conveying lands, or "afiEectlng the title thereto in law or equity," 
appUes to asslgnments of swamp-land certificates, and deeds of the lands 
represented thereby, although the naked légal tltle Is still In the state. 
Coleman v. Hill, 44 Ark. 452, distingulshed. 

2. Samb. 

ïhe protection of such a statute Is not llmited to bona flde purehasers 
from the same person who made the unrecorded conveyances, but extends 
to Innocent purehasers frôm any one who appears from the records to 
be the owner of the tltle and Interest which such grantor had when 
he made the unrecorded deed. Rails v. Graham, 4 T. B. Mon. 120; Hancock 
V. Beverly, 6 B. Mon. 531; and Hill T. Meeker, 24 Conn. 211,— disap- 
proved. 

Appeal from the Circuit Court of the United States for the East- 
em District of Arkansas. Eeversed. 

Statement by SANBOEN, Circuit Judge: 

Thls is an appeal from a decree dlsmls^ng a bUl brought by the appellant, 
the Memphis Land & Timber Company, to remove the cloud of the record 
of certain asslgnments of swamp-land certificates, and of certain deeds to 
the appeUee, Mary S. Ford, from the tltle to some 17,000 acres of land in the 
state of Arkansas, which the appellant claimed to own. The appeUee flled 
an answer in the nature of a cross bill, alleging that she was the équitable 
owner of the lands, and praying that the appellant be decreed to hold the 
légal title to them in trust for her. The lands were a part of the grant of 
swamp lands to the state of Arkansas under the act of congress entitled 
"An act to enable the state of Arkansas and other states to reclaim the 
swamp lands within their limlts," approved September 28, 1850, (9 Stat. c. 
84, p. 519.) The législature of the state of Arkansas provlded that thèse 
lands should be sold by the state land commissioner, and that upon their 
sale he should issue certificates thereof to the purehaser, which were held 
to vest the entire équitable estate in the lands in such purehaser, and to 
entitle him to a conveyance of the légal title from the state upon a surrender 
of the certificates. 

On January 2, 1855, the land commissioner of the state of Arkansas issued 
such swamp-land certificates of purchase for the lands In question to Q. 0. 
Atkinson. On December 29, 1856, Atkinson and his wife conveyed the land 
described in thèse certificates, by deed, to W. G. Ford. On November 12, 
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1860, Atkinson Indorsed a written asslgninent to the appellee upon each of 
the certificates, In the form prescribed by the Arkansas statutes, and deliv- 
ered them to her. On April 17, 1872, W. G. Ford conveyed the land in ques- 
tion, by deed, to the appellee, Mary S. Ford. None of thèse deeds or assign- 
ments were filed lor record tintil the year 1887, and none of the certificates 
of purchase were presented to the land commissioner untU after the purchase 
by the appellant, hereinafter mentioned. 

Meanwhile, Atkinson died, in the year 1864, and R. A. Parker had been 
didy appointed by the proper court, and was in the year 1883 acting as, re- 
oeiver of his estate, fully empowered to sell and convey aU the interest of 
eaid estate, légal or équitable, in lands in the state of Arkansas. The statutes 
of Arkansas provided that it was the duty of the state land commissioner, 
"on being fui-nlshed with proofs deemed sufiicient by him, to issue duplicate 
certificates of entries made by persons under any of the acts heretofore 
passed for the entry and sale of the swamp and overflowed lands; and in 
Buch cases he shaU recite when such entry was made, by whom made, and 
the fact that such certiflcate was given by him in lieu of one averred and 
proved to be lost by such person applying for such duplicate; and in ail 
cases the duplicate shaU be deemed, taken and considered, for aU and every 
purpose whatever, as In lieu and canceUatlon of said original certlficate." 
Mansf. Dlg. § 4202. In May, 1883, R. J. Morgan, who was the attorney for 
the estate of Atkinson, and had ail the papers of said estate, and of the 
estate of his wife, in hls possession, made affldavit of the entry of thèse 
lands by Atkinson, that he had examined aU hia papers, that the original 
certificates could not be found, that he believed that they were lost or mls- 
laid, and asked that the land commissioner issue duplicate certificates in the 
name of Atkinson. In August, 1883, the Memphis Land & Timber Company, 
the appellant, examined the records in the office of the recorder in the county 
In which the lands were situated, and purchased the same of said Parker, as 
reeeiver of the Atkinson estate, and paid over ,$5,000 therefor, without any 
actual notice of the assignment of the original certificates, or of the convey- 
ance of the lands to any one, by Atkinson, in his lifetime. Parker, as re- 
eeiver, at the same time assigned and delivered the duplicate certificates to 
the appellant, and conveyed the lands to it, and in January, 1884, the Com- 
pany surrendered the certificates, and obtained from the land commissioner 
the deeds of the state of Arkansas to itself for thèse lands. The company 
paid a large amount of back taxes, and on the 20th of May, 1884, recorded 
its deeds, and has slnce continued to pay the accruing taxes upon the land. 
In 1887 and 1888, the appellee, Mary S. Ford, first recorded her assignments 
and deeds, and it is the cloud created by thls record that the appellant seeks 
to remove. 

John B. Jones, for appellant. 

L. C. Balch and 0. S. Collins, for appellee. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBOEN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

It is necessary to consider but a single question in the déter- 
mination of this case, and that is, can one who, erer siuce the year 
1860, has held original swamp-land certificates issued by the state 
of Arkansas, and assignments thereof from the original grantee, and 
who, ever since the year 1872, has held title by deed to ail his 
interest in the land described in the certificates, but who never re- 
corded any of thèse title papers until 1887, maintain any claim to an 
équitable interest in such lands, under the registry laws of the state 
of Arkansas, as against one who in 1883 purchased, in good faith, 
for value, and without notice of this claim, from a reeeiver of the 
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estate of the original grantee named in the certificates, the ap- 
parent title of the estate to the same lands? 

The original swamp-land certificates vested in Atkinson, to whom 
they were issned, the entire équitable estate in the land they de- 
scribed, but left the naked légal title in the state. Coleman v. Hill, 
44 Ark. 452. The case just cited is relied on by counsel for ap- 
pellee in support of their contention, but it has no bearing upon the 
question hère at issue, under the registry laws, because the holder 
of the original certiflcate in that case immediately took and con- 
tinuously held possession of the land described in the certificate, 
and thus gave notice of his claim to ail subséquent purchasers. 
Atkinson and his wife, by their deed to W. G. Ford on September 
29, 1856, in terms, conveyed, with a full covenant of warranty, the 
land, "the title of which was derived by certificates Nos. 1510 to 
1517," (the numbers of their original certificates,) and relinquished 
to their grantee "ail claim" to thèse lands, which they derived f rom 
the state of Arkansas. On November 12, 1860, a written assign- 
ment, in the foUowing words, was indorsed on the back of each of 
the certificates, and signed by Atkinson: "For value received, I 
hereby âssign and transfer to Mary S. Ford, and to her heirs and 
assigns, ail my right, title, interest, and claim to the within-de- 
scribed lands. Given under my hand and seal this 12th day of 
November, A. D. 1860." The certificates, with thèse indorsements, 
were then delivered to the appellee. On April 17, 1872, W. G. 
Ford conveyed his interest in the lands to the appellee by deed. 
The statutes of Arkansas provided "that ail deeds and instruments 
of writing for the conveyance of real estate, or whereby such real 
estate is to be affected at law or in equity," should be acknowledged 
or proved before a proper court or offlcer (Mansf. Dig. §§ 656, 657;) 
that the assignments of swamp-land certificates should be in the 
form indorsed on thèse in question, and that every such assignment 
"shall be witnessed by two respectable subscribing witnesses, and 
proven or acknowledged in the manner authorized by law for deeds 
of conveyance," (Id. § 4206 ;) and that "no deed, bond, or instrument 
of writing for the conveyance of any real estate, or by which the 
title thereto may be affected in law or equity, hereafter made or 
executed, shall be good or valid against a subséquent purchaser 
of such real estate, for a valuable considération; without actual 
notice thereof, * • * unless such deed, bond or instrument duly 
executed, acknowledged, or proved as is or may be required by law, 
shall be filed for record in the ofQce of the clerk and ex ofticio recorder 
of the county where such real estate may be situated." Id. § 671. It 
is plain that, as between Atkinson and the appellee, the deeds and 
assignments she holds had the effect to convey to her the entire 
bénéficiai interest — ail the équitable estate — in thèse lands, leaving 
nothing but the nâked légal title in the state for her beneflt. In- 
deed, that they had this e^ect is the only ground of her claim in 
this court; but her counsel insist that the registry statutes are 
inapplicable to thèse instruments, and that they were not required 
to be recorded, because they did not convey or affect the légal 
title to the land. The statutes themselves are a conclusive answer 
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to thîs contention. The assignments were expressly requîred to be 
acknowledged or proved by the act of the législature whicli au- 
thorized the transfer of the certiflcates by assignment. The deeds 
were required to be acknowledged or proved, because by them real 
estate was "to be affected • * * in equity," (sections 656, 657, 
supra,) and both the deeds and the assignments were expressly de- 
clared to be void against any subséquent bona flde purchaser for 
value and without notice, by section 671, supra, because by them 
the title to the real estate in question might be "affected • • • 
in equity." Digman v. McCollum, 47 Mo. 372; Insurance Co. v. 
Shriver, 3 Md. Ch. 381; BeUas v. M'Carty, 10 Watts, 13; Doyle v, 
Teas, 4 Scam. 202, 252; Powell v. Jeffries, Id. 387, 390; Bishop v. 
Newton, 20 ni, 175, 181. 

The évidence is conclusive that, before any of the instruments 
under which the appeUee claims were recorded, the appellant pur- 
chased, for value, the équitable interest of the estate of Atkin- 
son (who died in 1864) in thèse lands; that this interest was 
properly conveyed to it by the receiver; that it presented the dupli- 
cate certiflcates to the land commissioner; and that the company 
obtained deeds of the lands from the state, and duly recorded them, 
in good faith, without notice that Atkinson had ever conveyed his 
équitable estate. It is, however, objected to the title thus obtained 
by the appellant, that it is only a subséquent purchaser from the 
same grantor that is protected by the registry statutes, and that 
a purchaser from the heirs or légal représentatives of such a grantor 
can take no beneflt from their provisions. It is not contended that 
the receiver was not fully empowered to convey ail the title and 
interest in thèse lands that could bave been conveyed by ail the 
devisees under the will of Atkinson and ail his creditors, but the 
argument is that the purchaser from the heir or from the receiver of 
the estate of a deceased grantor takes only the title or interest of 
which the deceased died seised; that he buys at his péril; and that 
as the deceased, in this case, died seised of no interest in thèse 
lands, the appellant took nothing by the conveyances of the re- 
ceiver. This argument is more specious than sound. Many years 
ago it met the approval of the suprême court of Kentucky in Balls 
V. Grahara, 4 T. B. Mon. 120, and Hancock v. Beverly, 6 B. Mon. 531, 
and was adopted by a divided court in Hill v. Meeker, 24 Conn. 211 ; 
but the opinion of the dissenting judge in the case last mentioned 
bas since met with gênerai approval. The argument may be used 
with equal force to entirely annul the statute, and to show that the 
purchaser from the same grantor takes nothing by a subséquent 
deed, for it may be said that such a grantor can convey only the 
title or interest he bas, and, as he has none after making his flrst 
deed, he can convey nothing, and the subséquent purchaser can take 
nothing. This argument loses sight of the policy and purpose of 
the registry statutes. It is the purpose of those statutes to make 
the title that appears of record — the apparent title — superior, in the 
hands of an innocent purchaser for value, to the real title that is 
not of record. The grantor wiio has conveyed away his land by an 
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mirecordéd deed, it ia true, bas no title or îûterest remainiag în 
himself ; and yet, his deed tô an innocent purchaser for value avoids, 
by virtue of the registry statute, the prier conveyance, and Vests 
the title in the subséquent purehaser. If Atkinson, before his 
death, had conveyed his apparent équitable estate in thèse lands to 
such a purehaser, the unrecorded deeds and assignments held by 
the appellee would bave been void as against the subséquent con- 
veyance, because that would hâve carried the apparent title. After 
he died, and the receiver of his estate was empowered to convey 
the équitable estate in thèse lands, which Atkinson appeared to 
hâve had at his death, the receiver's deeds or assignments appear, 
from an examination of the records, to convey as perfect a title 
as the deed of Atkinson would hâve conveyed before he died. A 
purehaser frotn such a vendor seems to be clearly within the reason 
and policy of the statute. To deprive him of its beneflts, and to 
compel every purehaser from an estate to take notice of unrecorded 
deeds and instruments, and the private and secret transactions of 
the deceased in the lands which he appears by the records to own 
when he dies, would greatly depreeiate the value of every estate in 
the land, and benefit none but the négligent and careless. The bene- 
fits of the statute are not, by its terms, limited to a subséquent pur- 
ehaser from the same grantor ; and such a limitation would, in oui- 
opinion, deprive it of much of the efflcacy intended to be given to 
it by the législature. Undoubtedly, the term "subséquent pur- 
ehaser," in this statute, does not include a purehaser from an ap- 
parent stranger to the title of the grantor in the unrecorded deed; 
but it does include, not only the purehaser from the grantor him- 
self, but every subséquent purehaser from one who appears from 
the records to be the owner of, or'to be authorized to convey, the 
title and interest that the grantor had when he made the un- 
recorded deed. This view is sustained in well-reasoned opinions, 
and by the weight of authority. Kennedy v. Northup, 15 EL 148, 
157; Bowen v. Prout, 52 m. 354:, 357; Youngblood v. Vastine, 46 Mo. 
239, 242; Powers v. M'Ferran, 2 Serg. & R. 43, 47; Earle v. Fiske, 103 
Mass. 491, 494. 

The conclusion we hâve reached renders it unnecessary to con- 
sider whether the duplicate certificates were properly issued by the 
State land commissioner. Whether they were so or not, the con- 
veyances of the receiver vested in the appellant the apparent équi- 
table interest of the estate of Atkinson in thèse lands, and the state 
subsequently conveyed to it the légal title. If no duplicates had 
ever been issued, the conveyances of the receiver would hâve en- 
titled the appellant to the deeds from the state, as against the ap- 
pellee, whose assignments and deeds are made void by the registry 
statutes; and as she has no équitable estate in the lands, and no 
légal title, she cannot be heard to assail the title of the appellant. 

The decree below is reversed, with costs, and the cause remanded, 
with directions to enter a decree in favor of the appellant, in ac- 
cordance with the views expressed in this opinion. 
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SCHBPTJ3L V. HAYS. 

(Circuit Court of Appeals, Bighth Circuit. October 80, 1893.) 

No. 205. 

1. Rescission of Sale— Fkatjd— Diligence. 

A vendee entitled to rescind his contract for fraud must act promptly, 
especlally In tlmes of great spéculative actiyity; and where, on discov- 
ering the fraud, he merely notifies the vendor of an intention to claini 
damages, and does not elect to rescind until the lapse of three years, 
wlien tlie land bas depreclated to a fraction of its forma: spéculative 
value, It is then too late to avail hlmself of thls remedy. 

2. Samb— Ratification — Aoqdibsckkce. 

A vlctlm of a fraudulent sale who bas received notice suffldent to put 
Mm on hl3 guard eannot évade the duty of speedy and diligent inquiry 
by merely caUing on the chief perpetrator, whase Interest it is to con- 
ceal the facts, to relterate or prove bis false statements; and sucb réitéra- 
tion does not prevent the vendee's delay from operatlng as a ratification 
of the contract, or Interrupt the running of limitations, when a diligent 
inquiry at independent sources would bave fully diselosed the fraud. 

B. Samb— Fbdebai Coubts— State Statutes of Limitation. 

A fédéral court, sltOng In equlty, will not rescind a fraudulent sale when 
the vendee bas remained qulescent after dlscovering the fraud for a pe- 
riod longer than that flxed by the state statute of limitations. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. Aflnned. 

J. D. Houston and W. H. Boone, for appellant 
E. B. Vermilion and Kos Harris, for appellee. 

Before CALDWELL and SAITBOBN, Circuit Judges, and THAY- 
ER, District Judge. 

SA2>rB0KN, Circuit Judge. This is aH appeal from a decree dis- 
tnissing a biÙ brought by Adolph Scheftel, the appellant, to re- 
scind a contract of purchase of 320 acres of land from the appellee, 
Leopold Hays, and to recover the purchase money, $27,200. The 
purchase was made April 19, 1887. The land purchased was 320 
acres eight miles southeast of the city of Wichita, in the state 
of Kansas. The appellant was a leather dealer in New York city, 
and was accustomed to dealing in stocks and bonds of corporations 
and other property. The appellee was a dealer in leather at Wich- 
ita, and a customer of the appellant. In the autumn of 1886 the 
appellant had purchased 40 acres of land a few miles distant from 
the city of Wichita for |200 an acre, at the suggestion of the 
appellee, under an agreement with him that he should hâve é5 
per cent, of the profit, and should bear 45 per cent of the loss, 
resulting from the purchase and resale of the tract. This tract 
had been sold again for $400 an acre before the purchase of this 
320 acres was made. In the years 1886 and 1887 there was an era 
of wild spéculation in lots and lands in and around Wichita, and 
their price was not measured by their intrinsic value, but by the 
height of the spéculative fever that possessed the purchasers. 
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March 5, 1887, the appellee purchased the land in suit bf one W. 
J. Brown, through the lattert agents, Hardy Solomon & Co., 
for $50 an acre, but he obtained and recorded a deed to himself 
wMch recited a considération of $75 an acre. About April 19, 
1887, the appellee told the appellant that he had paid $75 an acre 
for this land; that it was within flve miles of the center of the city 
of Wichita, when it was in f act eight miles distant f roon that point, 
and that it was very cheap at $85 an acre, and thereby induced 
him to purchase it at that price, under an agreement that the ap- 
pellee should hâve one-third of the profits, and bear one-third of 
the losses, resulting to the appellant from the purchase. At some 
time before May 3, 1887, the appellant was informed by a Mr. 
Lambert, who was a brother-in-law of the appellee, that the latter 
had paid but $50 an acre for this land, and that he was a big 
scamp, a scoundrel, and a cheat. Mr. Scheftel immediately in- 
vestigated the transaction, and had the land appraised by several 
partie, ail of whom reported before June 7, 1887, that this land 
was hÈi.rdly worth $50 an acre. The appellant and his confidential 
çlerk T?rote three lettera to the appellee in May and June, 1887, in 
which they informed him that Mr. Scheftel had been told that he 
(Hays) had paid but $50 an acre foj? the land, and that Mr. Schef- 
tel had had the appraisals we hâve mentioned made, and that he 
would clàim to recover the différence betwéeti the $50 and the $75 
an acre for the misrepresentation if the information hè had received 
proved correct June 16, 1887, the appellee wrote a letter to Mr. 
Scheftel in which he reiterated the statement that he paid $75 an 
acre for the land, and inclosed a false certiflcate to that effect, 
which he had procilred from W. J. Brown, his vendor. About the 
same time he caused Mr. Solomon, the agent who sold the prop- 
erty to him, to write to the appellant that the record correctly dis- 
closed the transaction. The appellant testiiied that thèse letters 
removed his suspicions, and that thereafter, until shortly before this 
suit was commenced, he believed that the appellee had told him 
the truth. He admitted, however, that in a conversation with the 
agent, Solomon, in the fall of 1888, he tried to find ont from him 
what Mr. Hays paid for this land, and that Solomon refused to 
tell him, because he said he intended to run for mayor of Wichita, 
and did not want to make enemies. Solomon himself testifled that 
the appellant told him in a conversation in October, 1887, that 
Hays had defrauded him; that he had found ont that the land was 
seven or eight miles from Wichita, and that Hays paid only |50 
an acre for it. A Mr. Levy also testifled that the appellant made 
the same statements to him in a conversation in January, 1888. 
From 1887 until the commencement of the suit the appellant leased 
this land, received the rents from it, and paid various liens upon 
it as they became due, to the amount of several thousand dollars. 
Meanwhile the fever of spéculation at Wichita gradually subsided. 
In 1887 and 1888 priées remained unchanged, but there were f ew 
sales. On November 13, 1890, the market value of this land had 
receded to that of ordinary farm land, about $25 an acre. There 



SCHEFTEL V. HAY8. 459 

was no sale for city lots, and no spéculative value to lands abont 
the city of Wichita, and the appellant then brought Ms suit to 
rescind his contract of purchase. 

The glaring fraud perpetrated on the appellant gave him the 
right the moment he discovered it to rescind this purchase. There 
was, however, no obligation upon him to exercise that right. He 
had the option to reconvey the land, and recover his purchase 
money, or to retain the property and afiinn the contract Justly 
and wisely the law gives him his choice, but at the same time it 
imposes on him the duty of making his élection speedily. It not 
only imposes this duty, but it compels its performance. If he 
elects to rescind, it demands that he shall retum the property he 
has obtained, and give notice of his élection promptly upon the 
discovery of the fraud, to the end that the parties may be placed 
in statu quo. Nor can he avoid an élection by delay or inaction, 
for silence and acquiescence are fatal to the right to rescind. They 
are an élection to ratify the contract. 

There are no cases in which the effect of the application of this 
principle is more salutary than in those invoMng spéculative in- 
vestments. A court of equity rescinds a fraudulent contract, on 
the ground that it can work no injustice to place both parties in 
the situation in which they were before the contract was made. 
Where the value of property is largely spéculative and subject to 
rapid changes, this can only be perfectly done soon after the sale 
is perfected. If the fraud is discovered while the value of the 
property remains substantially as it was when the sale w{is made, 
a rescission of the contract then is just and équitable. But if the 
purchaser waits for years after he discovers the fraud, and until 
the property has greatly depreciated in value, and then flrst seeks 
rescission, he asks the court to burden his vendor with an unnec- 
essary loss caused by his own inaction. Thus, in the case before 
us, in May, 1887, when the appellant discovered the fraud of which 
he complains, the land in dispute might undoubtedly hâve been 
readily sold for $50, perhaps for |75 an acre. If he had then given 
notice of his élection to reconvey the land, and sought a return of 
his money, the appellee might hâve sold the land, and hâve repaid 
the purchase money without serions loss. But in 1890, after three 
years of dépréciation, the land could not hâve been sold for more 
than 50 per cent, of its market value in 1887, and a rescission then 
made must entail upon the appellee a loss of thousands of dollars 
that is the direct resuit of the appellant's delay. 

Nor is the reason for this delay difflcult to divine. Under date 
of June 6, 1887, the appellant notiâed Mr. Hays that, if the report 
that he had bought the property for |50 instead of $75 an acre 
was correct, he would certainly claim the différence, $25 an acre, 
from him. Evidently he did not then intend to rescind this con- 
tract, but to afifirm it, and trust to the law for his damages, be- 
cause he undoubtedly then thought that the rapidly advancing 
priées of real estate would soon make the land more valuable than 
the money he had paid for it If his anticipations had been real- 
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ized, if the market value of the land had advanced in 1887 as ît 
did in 1886, he would ^robably never hâve changea his miûd,— he 
■*bTild never hâve elected to rescind. Indeed, he never did do so 
until his agent had informed him, in 1890, that this land had de- 
preciated to $25 an acre. Then it was that for the first ttme he 
concllided that this was a losing spéculation, and that he preferred 
thé $27,200, and interest, to the depreciated property. For more 
than three years after his discovery of the fraud, and for three 
years too during which the fever of spéculation at Wichita was 
succeeded by the chill of dépression, and the market value of this 
and like land depreciated at least 50 per cent., he attempted 
to speculate on his option. He stood holding the land, and receiv- 
ing its rents, determined to realize a profit if its value advanced, 
yet ready to rescind the purchase, retum the land, and charge the 
appellee with its loss if its value reoeded. Its value did recède, 
and hedow asks a court of equity to impose upon the appellee the 
loss whiéh the risk he took entailed. The answer is that good 
faith and reasonable diligence are indispensable to obtain relief 
in equity; that it is neither just nor équitable thus to impose ui)on 
a vendor the losses of an unfortunate risk the vendee voluntarily 
took in order to secure tô himself its possible benefits; and that 
a vendee who is defrauded has no right to speculate on his option 
to rescind the purchase. He cannot by silence and inaction, after 
discovery of the fraud, secure to himself the possible profits of the 
purchase through a séries of years, and when the chance of profit 
is gone, and losses are assured, successfully appeal to a court of 
equity to impose the latter upon his vendor. Delay, vacillation, 
silence, oi" acquiescence for any considérable period pf time after 
the discovery of the fraud are fatal to the right to rescind a f raud- 
ulent contract They effect an irrévocable ratification of the agree- 
ment. It was too late for the appellant, three years after he dis- 
covered the material facts that disclosed this fraud, to revoke the 
ratification his acquiescence had effected. Eugan v. Sabin, 3 C. 
C. A. 578, 53 Fed. Rep. 416, 418; Kinne v. Webb, 4 C. C. A. 170, 
54 Fed. Eep. 34, 38; McLean v. Clapp, 141 U. S. 429, 12 Sup. Ct. 
Rep. 29; Grymes v. Sanders, 93 U. S. 55, 62; Oil Co. v. Marbury, 
91 U. S. 587; Hajn'ard v. Bank, 96 U. S. 611, 618; FoUansbe v. 
Kilbreth, 17 111. 522, 526, 527; Jones v. Smith, 33 Miss. 215, 268; 
Estes V. Eeynolds, 75 Mo. 563, 565; Johnston v. Mining Co., 39 Fed. 
Rep. 304. 

There is another fatal objection to the maintenance of this MIL 
This is a suit of which the court below has concurrent jurisdiction 
with the courts of the state of Kansas. In such a case the national 
courts, sitting in equity, wiU not be moved to set aside a fraudu- 
leiit transaction where the complainant has remained quiescent 
after the discovery of the fraud for a period longer than that fixed 
by the statute of limitations of the state. Eugan v. Sabin, 3 C. C A. 
578, 53 Fed. Rep. 420; Wagner v. Baird, 7 How. 234, 237; Godden v. 
E:immell, 99 U. S. 201, 210; Burke v. Smith, 16 WaU. 390, 401; 
Mirby v, Railroad Co., 120 U. S. 130, 139, 7 Sup. Ct. Rep. 430; Boone 
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Co. V. Burlington & M. E. R Co., 139 U. S. 684, 692, 11 Sup. Ct. 
E«p. 687, 

The statutes of Kansas provide that no civil action for relief 
on the ground of fraud (other than for the recovery of real prop- 
erty) shall be brought unless it is commenced witMn two years 
after the discovery of the fraud. Gen. St. Kan. 1889, par. 4095. The 
frand in this case vi^as discovered in 1887. No action was com- 
menced until November 13, 1890. The suit was barred in the 
courts of Kansas by this statute of limitations, and the court be- 
low properly refused to permit it to be maintained there. 

It has not escaped our notice that counsel for appellant seek 
to avoid the effect of the rules to which we hâve adverted on the 
ground that no time mns against the victim. of a fraud while its 
perpetrator fraudulently and successfuUy conceals the facts that 
would disclose it, and that the letter of Hays repeating his false 
représentations, and inclosing the false certiflcate of his vendor, 
together with the false statement he caused the agent, Solomon, to 
make in his letter to the appellant, did prevent the latter from 
discovering the facts until 1890. This ground, however, is unten- 
able for at least three reasons: 

First. Notice of facts and circiraistances which would put a man 
of ordinary prudence and intelligence on inquiry is, in the eye of 
the law, équivalent to knowledge of ail the facts a reasonably dili- 
gent inquiry would disclose. The appellant admits that as early 
as June, 1887, he was informed that the appellee had paid but 
$50 an acre for this land; that he was a scamp, a scoundrel, and 
a cheat; and that he then caused several parties to appraise the 
land, ail of whom agreed that it was hardly worth $50 an acre. 
This was ample notice to put an ordinarily prudent man on inquiry, 
and if the inquiry had then been prosecuted with the diligence ex- 
ercised in 1890, after the property had depreciated in value, it 
would undoubtedly hâve disclosed the same facts now proved. Ku- 
gan V. Sabin, 3 C. C. A. 578, 53 Fed. Eep. 419, and cases cited. 

Second. The victim of a fraud, who has received notice enough 
to excite his attention and put him on his guard, cannot évade the 
duty of speedy and diligent inquiry by merely calling on the chief 
perpetrator, whose interest it is to conceal the facts, to reiterate 
or prove his false statements. He can no more escape a ratifica- 
tion of the contract and the bar of the statute of limitations by ob- 
taining a répétition of the misrepresentation and fraudulent proofs 
in support of it from him who made it, and then refusing to verify 
them from indépendant and proper sources of information, than 
he can by relying on the truth of the first misrepresentation, and 
refusing to make any inquiry after notice of facts and circumstances 
indicating a fraud. A diligent inquiry is an honest inquiry,-— one 
reasonably calculated to discover, not to conceal, the facts,— -and 
an inquiry of the perpetrator of the fraud alone is one plainly 
calculated to conceal them. Rugan v. Sabin, supra, 421; Singer 
v. Jacobs, 11 Fed. Eep. 559, 563; Wood v. Carpenter, 101 U. S. 135, 
139, 143. 
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Third. A careful and patient examination of ail the évidence con- 
vinces us that the appellant was not in fact lulled into security by 
the letter and fraudulent proofs of Hays in 1887. It conTinces 
us that he was fuUy notifled in that year of ail the material facts 
regarding this fraud that are proved in this suit He testifies him- 
self that after he received the letter of June 16, 1887, from the ap- 
pellee, the certiflcate of his vendor, and the letter of the agent that 
the record correctly disclosed the transaction, he still tried to flnd 
out from this agent in conversation what Hays had really paid 
for the land, and the agent refused to tell him, because he said 
he wanted to be a candidate for mayor of Wichita, and desired to 
make no enemies. This is very persuasive évidence that Mr. Schef- 
tePs suspicions had not been aUayed, and this answer of the agent 
oertainly did not much tend to allay them. Two disinterested wit- 
nesses testifled that, in the autumn and winter of 1887--88, Mr. 
Scheftel told them that Hays had swindled him in the sale of this 
land; that he had represented that he had paid $75 an acre, when 
he paid but $50 an acre for it; and that he had represented that 
it was from^ two to four miles nearer the city than it actually was. 
This testimony, and the undisputed facts that he was notifled of 
the misrepresentation regarding the priée Hays paid for the prop- 
erty, and that he causéd appraisals of it to be made in May and; 
June, 1887, in our opinion, conclusively establish the fact that he 
fully discovered the fraud in that year. 

The decree below is affirmed, with costs. 



WARD T. KOHN et al. 
(Circuit Court of Appeals, Elghtli Circuit. November 13, 1893.) 

No. 319. 

1. Attobnbt and CiiiBNT— Aotiok por Sekvices— Evidence. 

In an action by an attorney residing In a large city to recover for profes- 
sional services rendered thereln, testimony as to the value of similar services 
In a small city In another state, after proof tliat the fées usually obtaine.l 
■were the same in both places, is secondary évidence, and as suoli is in- 
admissible. 

2. 8ame. 

Such évidence la likewlse Immaterial where uncontradicted évidence 
bas been given of the established and usual charges for such services 
at the place of thelr rendition. 
8. Same— Province: dp Jury. 

In an action by an attorney to recover compensation for professional 
services on the quantum merult, the flnancial ability of the défendant 
may be consldered by the jury; not to enhance the fées above a reason- 
àble compensation, but to détermine whether or not he is able to pay a 
falr and just compensation for the services rendered. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

At Law. Action by Aaron Kohn and others, attorneys, and co- 
partners under the flrm name of Kohn, Baird & Speckert, against 
Zeb Ward, for professional services. Judgment for plaintiEfs. De- 
fendant brings error. Affirmed. 
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John W. Blaekwood and J. E. Williams, for plaintiff in error. 
U. M. Eose, W. E. Hemingway, and G. B, Eose, for défendants in 
error. 

Before CALDWELL and SANBOBN, Circuit Judges. 

SANBOEN, Circuit Judge. In 1890, Zeb Ward, the plaîntîfP in 
error, employed Mr. Aaron Kohn, of the flrm of attomeys styled 
Kohn, Balrd & Speckert, the défendants in error, to assist in de- 
fending him against several indictaients found against him in the 
Jefferson county circuit court at the city of Louisville, in the state 
of Kentucky, and to assist him in the conduct of a certain civil 
action in which he was interested in that city. Thèse indictments 
and this action grew out of a charge against the plaintiff in error, 
who had a contract with the city of LouisviUe, that he had con- 
spired to defraud and had defrauded that city out of |53,000. He 
was successfuUy defended against this charge, but declined to pay 
Mr. Kohn or his flrm for his services. Mr. Kohn was a practicing 
lawyer, residing in Louisville, and the services were ail rendered in 
that city. ïhere was no coutract flxing the compensation this at- 
tomey was to receive, and the défendants in error brought an action 
in the court below for the amount he deserved, and recovered a judg- 
ment on the verdict of a Jury. 

The flrst error assigned is that the court rejected the testimony of 
attorneys as to the value of such services as those of Mr. Kohn in the 
city of Little Rock, in the state of Arkansas, af ter it had been proved 
by the testimony of several lawyers that the fées usually obtained 
by attomeys in Little Rock were the same as those usually obtained 
by attorneys in Louisville. This ruling was correct. In the ab- 
sence of a contract price, attorneys are entitled to receive what they 
deserve for their services. The amount of their compensation must 
vary with the place in which their services are rendered, for the 
same services are of more value in a large and prospérons commer- 
cial city than in a small country town; with the character and 
standing of the lawyer who renders them, for the services of an at- 
torney of ripe expérience, great learning, eminent abUity, and high 
réputation deserve and command better compensation than those of 
the tyro in the profession; with the importance of the matters in- 
volved in the litigation, for the same services deserve more com- 
pensation where life, liberty, character, or large amounts of property 
are at stake than where but a few dollars are in dispute; and with 
the results attained, for success earns a better reward than failure. 
The amount that should be received by an attorney for his profes- 
sional services in any case must be measured by the fées usually 
obtained by attomeys of similar expérience and standing for like 
services in the same courts or in the same vicinity in which the 
services are rendered. Witnesses who know what the usual fées 
for such services are in the locality in which the services are ren- 
dered, and who are familiar with the character and standing of the 
attorney who renders them, and with the services he bas rendered, 
are compétent to give an opinion of the value of such services. The 
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record shows that seyeral attomeys practicing in lioxiîsville testi^ 
ûed, in view of ail the considérations to which we hâve adverted, 
what the customary charges and receipts of attomeys in Louisrille 
were for like services to those rendered by Mr. Kohn, and what, in 
their opinion, a reasonable compensation for his services wonld be. 
No objection was taken, and there was no valid objection, to this 
testimony. Louisvllle is a large city. There could hâve been no 
diflficulty in procuring many compétent witnesses to prove the 
amounts usually obfained in that city by attomeys of the rank of 
Mr. Kohn for such professional services as he rendered to the plata- 
tiff in error. The testimony of such witnesses was the best évidence 
the subject permitted. The testimony of the value of such services 
in Little Kock was at best but secondary évidence. It was the 
opinion of one set of lawyers, based upon the opinion of other law- 
yers, that the usual charges for fées in the two cities were the same. 
Its admission would hâve been a violation of the fundamental rule 
that the best évidence attainable, to the exclusion of ail secondary 
évidence, must be produced. It could hâve been made compétent 
only by proof that there were no customary charges for such services 
in Louisville, or that ail the witnesses who knew the fées usually 
obtained for such services in that city and its vicinity were in some 
way incapacitated to testify. 

Moreover, the testimony on which it was sought to base the re^ 
jected évidence was utterly immaterial. It made no différence what 
the fées of attomeys in Little Eock were, as long as there was un- 
contradicted évidence that there were established and usual charge» 
for such fées in Louisville. Stanton v. Embrey, 93 U. S. 557; Elfelt 
V. Smith, 1 Minn. 125, (GU. 101;) Vilas v. Downer, 21 Vt 424; Grand 
Tower Co. v. Phillips, 23 Wall. 471; Durst v. Burton, 47 N. Y. 167; 
Jones V. Kailway, 53 Ark. 27, 13 S. W. Rep. 416. 

The counsel for plaintiff in error requested the court to instruct 
the jury that: 

"No greater fee or amount wouM be reasonable agatnst a wealthy man than 
a poor man for tbe same services, and you will not allow the weaith of the 
défendant to Influence your finding as to what -would be a reasonable fee for 
the services, unless the same Increased or diminished the burden of the 
services of the plaintiffs." 

They also requested the court to instruct the jury that: 

"You will not allow the weaith of défendant to Influence your flnding as 
to what would be a reasonable fee for the services, unless the same Increased 
or diminished the burden of the services of the plaintiffs." 

The court refused to grant thèse requests, and instructed the 
jury as foUows: 

"The court Instructs the Jury that In ascertaining the reasonable value of 
the services of plaintiffs you will consider the nature of the litigatlon, the 
amounts Involved, and the Interest at stake, the capacity and fitness of plain- 
tiffs for the requlred worls, the services and labor rendered by plaintiffs, and 
fiie beneflt, If any, derlved by the défendant from the litigatlon; and you are 
further instructed to look to aU of the évidence In the case, and to exercise 
your Sound discrétion and Judgment thereon, and to aUow plaintiffs such 
reasonable amount as you may believe from the évidence that they are Justlj- 
entitled to, not to exceed the amount claimed in theIr oomplaiat." 
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"(a) The plaintififs are entitled to recover just sucli sum as Mr. Kahn's 
services, and no one else, was worth to the défendant, Zeb Ward, and to no 
one else, in ttie city of Louisville, and nowliere else, and In that particular 
case. 

"(b) As to tlie wealtli of tlie défendant, referred to In the case, the court 
has nothing to say except that when a party employs another he has a right 
to talie into considération the ability of the employer to pay. 

"(c) A man that can and does demand and receive large fées by reason of 
his skill and ability in his profession has a right to demand more for his 
services than one that cannot. 

"(d) You are not to be govemed by hearsay évidence, but only by matters 
testifled to that are Imown to the witnesses." 

Counsel for plaintiff in error excepted to paragraphs a, b, c, and 
d of this charge. 

From a déposition of William L. Jackson, Jr., tlie judge of the 
JefEerson county circuit court, before whom the indictments were 
pending, the foUowing question and answer were read to the jury 
in the trial without objection. 

"Q. I will ask you, judge, whether or not fées of an attomey at law are 
gauged and estimated by the amount of time actually consumed, either in 
the court or in the préparation of the case. A. I haye not so understood it. 
I hâve understood that the fées were regolated by the ability of the lawyers, 
and the skiU required in the management of the cases, and the ability of 
the défendant to pay a reasonable and fair compensation, and also from 
the results procured." 

On cross-examination he testifled: 

"A. What Influence upon your mlnd, in coming to the estimate of feea you 
hâve, did the financial condition of Col. Ward hâve? A. Oh, it has a very 
great efEect Of com-se, as practicing attorney myself, I know I always fix 
the fées in accordance with the services rendered, and the ability of my 
client to pay. Q. WeU, la the case of a wealthy man, or a man who is not 
wealthy, would the actual labor and service of a lawyer be any more? A. 
No more at ail. That would hâve been the same, and his duty as a lawyer 
would hâve been the same; but the ability of the client to pay would hâve 
made the services of the lawyer worth more. Q. Whyî A. Well, that is 
just a gênerai rule that attorneys hâve in fixing their fee, and I think a very 
good rule. Of course, as I say, his duty to a poor client is Just the same as 
to a rich client, but the duty of the client to pay and the liability of the client 
to the lawyer becomes much greater In a rich than a poor man." 

Several other lawyers testifled on their cross-examination to the 
existence of this gênerai rule in the city of Louisville, and this tes- 
timony was uncontradicted. 

Under the évidence in this case we think it was not error for 
the court below to refuse to instruct the jury that the wealth 
of the défendant should hâve no influence in determining what 
would be reasonable compensation for the professional services of 
Mr. Kohn, and for thèse reasons: 

First. It goes without saying that a larger amount is reason- 
able compensation for the same professional services where the 
amount at stake is |50,000 than where it is $50. It is also clear 
that a conviction under indictments charging the plaintiff in error 
with defrauding the city of Louisville of $53,000, was a far more 
serions matter to him if he was able to refund the money than it 
was if he was unable to respond in damages, for such a conviction 
v.68F.no.S— 30 
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was morîilly certain to be foUowed by an action tô recover the 
money. It foUows tbat there was in reality $53,000 more involved 
in this litigation if the plaintiff in error >va8 financially able to 
repay this amount than if he could repay none of it. 

Second. It is proved by the évidence of Judge Jaclcson and of 
several eminent lawyers practicing in Louisville that it is the usual 
practice in that locality to consider the ability of clients to pay a 
fair and reasonable compensation in flxing the fees-of attorneys 
for professional services; and as, nnder the law, the compensation 
Mr. Kohn deserves must be measured by the fées usually obtained 
by attorneys in that city for like services, we see no escape f rom 
the proposition that the jury were entitled, nnder this évidence, to 
weigh the same considérations ordinarily considered at Louisville in 
flxing the usnal fées for such services. 

The wealth of a défendant cannot be considered in any case to 
enhance the fee for professional services above a reasonable compen- 
sation for the service actually rendered. It cannot be considered 
to make a fee extortionate or a compensation unreasonably large. 
But every judge and every gentleman of the bar knows that much 
severe professional labor is rendered by practicing attorneys with- 
out any compensation, and much more for compensation so small as 
to be entirely inadéquate. It is as difiieult to défend the poor as 
the rich from a groundless charge of murder. It requires as much 
leaming, labor, and professional skill to recover or save from at- 
tack property of little value, that may be the entire estate of the 
poor man, as it does to recover thousands of dollars for the wealthy. 
The duty of the lawyer t« défend the former and maintain his rights 
is as great as it is to the latter, and to the honor of the profession 
it may be said that it is performed with equal zeal and fldelity. 
But it is the gênerai practice of the gentlemen of the bar to flx the 
fées for such services far below a fair compensation or to charge no 
fee at ail, — to measure their fées more by the inability of such a 
client to pay a fair compensation, or to pay at ail, than by the value 
of the services they render. When, on the other hand, a client who 
has the means to pay what professional services are fairly worth 
employs an attorney, it is right and just that he should pay a fair 
and reasonable compensation for the service he obtains. In other 
words, the fées the attorney deserves from such a client should not 
be measured by the inadéquate compensation and small fées the 
gentlemen of the bar usually receive from those who are unable to 
pay at ail or to pay a fair compensation, but they should be 
measured by the fées usually obtained by attorneys for like services 
from those who are able to pay just compensation for the service 
rendered. In this sensé it was not improper for the jury to con- 
sider the wealth of the plaintiff in error to détermine whether he 
was flnancially able to fairly compensate Mr. Kohn for his services. 
This was the effect of the charge of the court, and we think it 
fairly presented the accepted rule upon this subject. The rule is 
well stated by Judge Jackson in his testimony quoted, supra. In 
Wilson V. Fowler, 3 Ark. 464, it appears that Mr. Albert Pike testi- 
fied in that case "that fées of attorneys in criminal cases vary ac- 
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cording to the magnitude of the cause and the ability to pay." In 
Lombard v. Bayard, 1 Wall. Jr. 196, Judge Grier said: 

"Every gentleman of the bar knows that there cannot be any one rule of 
charges in the nature of a horizontal tarife for ail cases. Often, where the 
parties are poor, and the matter in contest Is small, counsel receive but 
very inadéquate compensation for their exertion of body and mind; and for 
myself I know that for some of the most severe labor of my professional 
Jife I hâve been the least well paid. In other cases, where the parties are 
wealtliy, and the sum in controversy large, they ■wiU receive a tenfold greater 
compensation for a tlthe of the same labor. In some cases the vn'hole sum in 
dispute would be poor compensation. In others flve per cent, of it wlU be 
very libéral. Hence, in ail cases, professional compensation is gauged not 
Bo much by the amount of the labor as by the amount in controversy, the 
ability of the party, and the resuit of the effort; and thls is perfectly just." 

We think the true rule is that in an action by an attorney to re- 
cover compensation for professional services on the quantum meruit, 
the financial ability of the défendant may be considered by the 
jury, not to enhance the fées above a reasonable compensation, but 
to détermine whether or not he is able to pay a fair and just com- 
pensation for the services rendered. 

That there was no error in the other paragraphs of the charge to 
which exception was taien sufficiently appears from what we hâve 
already said. 

An exception was taken by the plaintiff in error to the refusai of 
the court to give one other request to charge the jury, but an ex- 
amination of the charge shows that the substance of that request 
was given by the court in another paragraph of the charge, and it 
is unnecessary to notice it further. 

The judgment of the court below is affirmed, with costs. 



In re WORTHEN, 
(Circuit Court, S. D. Ohio, W. D. January 10, 1891.) 

CONSTITUTIONAL LaW— INTEBSTATE COMMERCE— StATE REGULATIONS. 

The Ohio statute of March 7, 1890, proliibiting the manufacture or 
sale of oleomargarine unless it be manufactured and sold in separate 
and distinct form, and in such manner as will at once advise the con- 
sumer of its real character,— free from any coloring matter or other in- 
grédient vchich would cause it to look like butter,— is invalld as a rejr- 
ulatlon of Interstate commerce, in so far as it would prevent the sale 
of oleomargarine, colored to look like butter, in the original packages 
in which it is imported from other states. Leisy V. Hardin, 10 Sup. Ct. 
Rep. 681, 135 U. S. 100, foUowed. 

John W. Herron, for relator. 

Matthews & Clevdand, for the sheriff of Hamilton county. 

SAGE, District Judge, (orally.) The respondent was convicted 
under an act of the législature entitled "An act to prevent décep- 
tion in the sale of datry products, and to préserve the public health," 
passed March 7, 1890. 

That act prohibits the manufacture or sale of oleomargarine 
unless It bé manufactured and sold in separate and distinct form. 
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aûd in such manner as wOl at once adviàe the consuûier of îts real 
character, — ^free from any coloring matter, or other ingrédients whick 
would cause it to looklike butter, etc. 

It appears from the testimony that the respondent, as the agent 
of Friedman & Swift, oleomargarine manufacturera at Chicago, is 
engaged, at the corner of Front and Main streets, in the city of Cin- 
cinnati, in disposing of original packages of oleomargarine, shipped 
from Chicago by his principals, and disposed of.by him in the 
original packages. 

The oleomargarine so shipped is composed of neutral lard, 50 per 
centum; oleo oil, 35 per centum; natural butter, 10 per centum; 
and cream and mUk, 5 per centum; to which is added a sufflcient 
quantity of sait and coloring matter, (an article called "annotto,") 
which, acoording to the testimony, is precisely what is used in col- 
oring creamery butter. 

This oleomargarine îa a compound having the appearance, 
and almost exactly the taste, of butter; so nearly so that they 
cannot be distinguished, or that they can be distinguished only 
upon a careful inspection; and it is an article not deleterious as 
food. 

Now, as I look at the décision of the suprême court in the case 
of Bowman v. Eailway Go., 125 U. S. 465, 8 Sup. Ct. Rep. 689, 1062, 
there is scarcd.y a question left open for the considération of this 
court. 

The Ohio statute does not merely regulate or throw a guard about 
the sale of the product shipped by the manufacturers to the re- 
spondent, and sold by him; but it positively prohibits the sale. 

Counsel for respondent rely upon the following passage from the 
décision in Leisy v, Hardin, 135 U. S., at page 122, 10 Sup. Ct Eep. 
681: 

"Thèse décisions [with référence to the police power of the states] rest 
upon the uudoubted right of the states of the XJnio'n to control their purely 
Internai afCairs, in doing which they exercise powers not surrendered to the 
national government; but whenever the law of the state amounts essentlally 
to a régulation of commerce with foreign nations or amo^g the states, as it 
does when it prohibits, directly or indirectly, the receipt of an imported 
commodity, or its disposition, before it has ceased to become an article of 
trade between one state and another, or another country and this, It cornes in 
confllct with a power which, In this particular, has been esclusively vested 
in the gênerai goTernment, and is, therefore, void." 

Near the close of the opinion in this case, near the foot of page 
124, 135 U. S., and page 689, 10 Sup. Ct. Rep., the chief justice says: 

"tJp to that point of time [when the property would become mlngled with 
the common property within the state] we hold that, in the absence of con- 
gresslonal permission to do so, the state had no power to interfère by seizure, 
or any other action, In prohibition of Importation and sale by the foreign 
or nonresident Importer. Whatever our individual Tlews may be as to the 
deleterious or dangèrpus qual'itles of particular articles, we cannot hold that 
any articles which congress recognizes as subjects of Interstate commerce 
are not such, or that whatever are thus recognized can be controUed by state 
laws amounting to régulations, while they retain that character; although, 
at the same time, if directly dangerous in tliemselves, the state may take 
appropriate measures to guard against Injury before it obtains complète ju- 
risdiction ovér them." 
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That ia, by waj of illustraticm, if there should be an importation 
of dynamite, it could not, in défiance of the local law, be stored 
within the limita of the city of a state. The opinion continues: 

"To concède to a state the power to exclude, dlrectly or indirectly, articles 
6<y situated, wlthoiit congressional permission, is to concède to tlie majority 
of the people of the state, represented by the state législature, the power 
to regulate commercial intercourse between the states, by determining what 
Bhall be Its subjects, when that power was distinctly granted to be exer- 
cised by the people of the United States, represented In congress; and its pos- 
session by the latter was considered essential to the more perfect Union 
which the constitution was adopted to croate." 

Now, by the act of congress of August, 1886, oleomargarine was 
undoubtedly recognized as an article of commerce, and put under 
the control of a national law, regulating its sale; following it not only 
through the course of manufacture, and regulating that, but follow- 
ing it also into the hands of the Wholesale dealers; requiring that 
it should be so branded and marked as to make it impossible to 
practice upon any one able to read any fraud with référence to its 
character; and following it further into the hànds of the retail 
dealer, requiring him to take out a license under the authority of 
the United States, and to brand the packages and mark them so as 
to prevent the déception of purchasers as to the real character of 
the article. 

It is clear to my mind that it is the duty of this court to assume 
that this act will be enforced, and that the provisions which the 
législative department hâve made to prevent fraud will be effective. 
The oleomargarine brought into the state in the original packages 
is within the protection of the constitution of the United States, 
and it can be sold in the original packages, entirely independently 
of the provisions of the state statute, and subject only to the pro- 
visions of the national statute. 

But the instant an original package is opened, and its contents 
exposed for sale at retail, they thereby, to adopt the language of the 
suprême court, "become mingled with the property of the state, 
and subject in every respect to its law." 

It would be practically a nullification of the provisions of the 
constitution of the United States to hold that the state, while it 
may not interfère with the importation within its limite of any 
article of commerce which it deems hurtful to its people, may, im- 
mediately upon its importation, throw its prohibition about it, and 
prevent its sale; and so, by defeating the object of the importation, 
effectually prevent the importation itself. 

I do not say that the state statute is unconstitutional; on the 
contrary, I think that it is constitutional when applied to sales 
within the state of ail oleomargarine there manufactured, and of the 
sale of broken packages of oleomargarine imported from other states 
or from foreign nations. I do not think that the fédéral constitu- 
tion interfères in the least with the power of the state of OMo to 
regulate or prohibit the manufacture or sale of oleomargarine in 
this state, or imported into this state, after once the original, pack- 
age has been broken; but the state law does not apply to, and can- 
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not be enforced agâinst, sales in tlie original packages of oleo- 
margarine imported into tlxe state. 

My conclusion, therefore, is that the respondent bas not been 
within the reach of the Ohio statute, and that it does not apply to 
the case made against him, and that he mnst be discharged. 



BIFFBRT et al. v. CRAPS et al. 

(Circuit Court of Appèals, Fourth Circuit. October 4, 1893.) 

No. 46. 

1. Equitt Jdbisdiction— Remedy at Law. 

A bUL to recover land, alle^ng tliat the same belonged to complainant's 
father, and was sold under a decree of the court of ordlnary without 
jurisdlctlbn of the subject-matter or of complainants, is not malntain- 
able In equlty, as it shows that the légal title bas never been divested eut 
of plaintitfs, and may therefore be enforced by action of ejectment. 
Hipp V. Babin, 19 How. 277, foUowed. 
8. Equity— Lâches— What Constitdtes. 

One who relies for the recoyery of lands on a fraud 40 years old must 
be held gullty of lâches, when it appears that the fraud might hâve been 
aiscovered at any tl'me after its perpétration by the inspection of a single 
deed, recorded where the record of title of the land was to be looked for, 
and that the original purchaser under the deed has been dead 12 years, 
and the land devlsed by hls will sold in partition, and resold severa) 
times. 

Appeal froin the Circuit Court of the "United States for the District 
of South Carolina. 

In Èquity. Suit by James J. Eiffert, John Jacob EifEert, and 
Henry A Eiffert against Samuel P. Oraps and others to set aside a 
deed, and recover lands. There was a decree dismissing the bill. 
Complainants api)eal. Affirmed. 

Statement by MOEBIS, District Judge: 

The complainants, alle^g themselves to be children and heirs of John H. 
Eiffert, on Aprll 9, 1890, flled their bill of complalnt, in equity, to set aside 
a deed charged to be fraudulent, and to recover possession of about 90 acres 
of land in Lexington district, in South Carolina. They allège that their 
father, John H. Eiffert, betng In possession and seised In f ee of the land, died 
prier to 1850, the complainants belng then from 6 to 12 years old; that they 
were taken by their mother to the far west, and hâve ever sînce reàded out 
of the State; that about' 1850 one Mitchell administered on the estate of 
their father, and, by collusion and fraudulent contrivance with one Henry 
Oraps, pretended to procure an order of the court of ordiaary of the district, 
for the sale of the land, and had the land sold by the sheriff, and by collu- 
sion and fraud tumed the land over to Henry Craps, who took possession, 
and contlnued in possession until his death, in 1878; that the fraud was 
perpetrated by Henry Craps falsely representing to the court of ordlnary that 
he was one of the helrs and distributees of their father, and petltioning the 
court to seU the land for partition; that after Henry Oraps' death, in 1878, 
the land remained in possession of the devisees under his will, imtil, under 
a decree for partition, it was sold in 1883 to one of hls daughters, who has 
since sold It In parcels to the other défendants, who are now In possession; 
that ail the devisees of Henry Craps, and their grantees, the défendants, hâve 
had full knowledge of the fraudulent character of Henry Oraps' title. They 
allège that the deed from the sheriff to Mitchell in 1850 is vold, and passed 
no title, because. If a sale was really ever decreed by the court of ordinary, 
that court was without jurisdlction to order a sale, both because Craps was. 
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not an heir of John H. Elffert, and becanse no notice, by advertlsement or 
otherwise, was served on the complainants. As the reason why complaln- 
ants hâve been prevented from sooner assertlng thelr rights, they allège that 
about 1856 the complainant John Henry Elffert retumed to South Carolina, 
and Inquired of Mltchell about thelr father's land, and was Informed by 
hlm that It had been sold for debt by the sheriff of Lexlngton district; that 
the fraud bas only quite recently come to thelr knowledge, havlng been 
fraudulently concealed from them; and that, since they hâve leamed of the 
fraud, one of the complainants has vislted South CaroUna, and seen the old 
people who might hâve knowledge of the matters, and has examlned the 
records In the clerk's office. The bill prays that the deed from the sheriff 
to Mitchell may toe set aslde, and declared vold; that the tltle be declared 
vested In the complainants; that an accoimt of rents be taken, and a writ 
of possession granted. 

The défendants answered, denying the alleged frauds, and claimlng to be 
innocent purchasers for value. They pleaded the statute of limitations, and 
the lâches of the complainants in asserting their daim of tltle, and that the 
complainants hâve an adéquate remedy at law. 

The blU comlng on to be heard, the court (Judge Slmonton) held that It ap- 
peared from the allégations of the bill that the complainants had a plain, adé- 
quate, and complète remedy at law, and dismlssed the bill. The court, as ajH 
pears from its opinion, proceeded upon the ground that as It was alleged that 
the court of ordinary was without jurisdlctlon of the subject-matter, and its or- 
der of sale was unauthorlzed by law, and none of the heirs of Elffert were par- 
ties to the proceedlng, or bound by the order, and therefore, as alleged, that 
the tltle to the land had never been divested eut of them, the case was, in 
fact, an attempt to enforce a merely légal tltle by a bUl In chancery, In- 
«tead of by action or ejectment. The com-t cited Hipp v. Babln, 19 How. 
277, as controlllng authority that such a bill must be dismlssed. 

Gr. T. Graham, J. 0. Blair, and F. 0. Blair, for appellants. 

Before GOFF, Circuit Judge, and HUGHES and MORKIS, Dis- 
trict Judges. 

MORRIS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

In the case of Hipp v. Babin, 19 How. 271, cited in his opinion by 
the leamed judge of the court below, the chUdren of a testator flled 
a biIl in equity to recover possession of lands of their f ather, wliich 
had been sold by his executrix during their minority by ^drtue of an 
order of court empowering her to make the sale. The complainants 
relied upon the invalidity of that order, and the conséquent nuUity 
«f the sale. The suprême court held that the remedy at law, by 
ejectment, was plain, adéquate, and complète, and that the biU in 
equity was rightiy dismlssed. It was held, also, in Phelps v. Harris, 
idl U. S. 375, that, if a deed is invalid upon its face, it is to be re- 
pelled by afl action at law, and not in equity. 

But the complainants in the présent case allège, and aasign as 
error in the decree dismissing their bill, that there is also a matter 
extrinsic the deed itself, or the proceedings in the court of ordinary, 
riz. the fraud of representing to the court that Oraps was an heir 
and distributee of their father, whlch gives a court of equity juris- 
dlctlon to set aside the deed procured through the fraud. The de- 
fendants hâve set up as a défense the complainants' lâches, and the 
staleness of their claim. If, therefore, it be conceded that their al- 
légations of fraud do make a proper case of equity jurisdiction, it 
is necessary to examine the bill to see how the complainants ac- 



472 FEDERAL EEPOETEE, vol. 58. 

count for the long delay from 1851 to 1890, a period of 39 years, 
afl,d what it is they aver has prevented them from earlier asserting 
tlieir claim of title. According to the statement of tlie bill, the 
youngest of th.e complainants must hâve arrived at 21 years of âge 
in 1866. The bill states that the complainant John Henry Eiffert 
came to South Garolina, in 1856, to inquire about this land, and 
was told by Mitchell that it had been sold by the sherifl for debt. 
He appears to hâve made no inquiry as to vrhat had become of the 
proceeds, how it had been sold, or who was in jwssession. The 
deed from the sheriff to Mitchell was then on record, the flrst line 
of which begins with the récital: 

"Whereaa, Henry Craps, one of the helrs and dlstrlbutees of John H. 
KlfCert, deceased, flled a pétition in the court of ordinary," etc. 

Ail that is alleged in the bill could hâve been leamed in 1856, 
by the examination of one recorded deed, and by asldng who was 
in possession of the property. The averment of thé biU is that: 

"Some tlme last fall, your orators were put upon the track of thèse frauds, 
and since that tlme one of them, at much expense, has visited différent 
places In South Garolina, saw the old people who might hâve knowl- 
edge of the matter, examlûed the recorda of the clerk's office, and, by ail 
diligence, hâve sought to acqulre the information contained In thls bill. They 
submit that no lâches or imputation of négligence in asserting their clalm can 
be charged agalnst them, as the whole transaction was fraudulently con- 
cealed from them." 

The only conceahnent averred is that Mitchell stated in 1856 
that the land had been sold for debt The only allégation which 
contradicts the statement said to hâve been made by Mitchell is 
the récital m the sheriff's deed, and that deed was jnst as open to 
inspection in a public record in 1856 as it was 34 years afterwards, 
in 1890. After so great a lapse of time, after the original pur- 
chaser has been dead 12 years, and the land, by a decree for the 
partition of the estate devised by his will, has been sold at public 
sale, and resold several times, it is toc late to rely upon a fraud 40 
years old, which could hâve been discovered as soon as it was per- 
petnated, by the inspection of a deed recorded where the record title 
to the land was to be looked for. In denying relief in the case of 
Norris v. Haggin, 136 U. S. 392, 10 Sup. Ct. Kep. 942, the suprême 
court said: 

"It is a part of this gênerai doctrine that to avoid the lapse of time, or 
statute of limitations, the fraud must bave been one which was concealed 
from the plaintiff by the défendant, or which was of such a character as 
necessarily Implied concealment. Neither of thèse prlnciples Can apply to 
the' défendants in this case. The acts which constituted the fraud, as alleged 
in the bill, were open and public acts. The note and mortgage were recorded 
in the proper public office of the proper county. The possession of défend- 
ants was obtained by judlcial proceeâings, which were open to everybody's 
examination, and which were probably well known In the entire com- 
munity." 

The salutary rule of courts of equity for discouraging antiquated 
demands requires that the bill shall set forth why the complainant 
has remained so long ignorant of his rights, and if his avermenta 
show that he could hâve learned his rights at any time, if he had 
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chosen to Inquire, or to examine a public record, Ms bîll îs to l» 
dismissed. Badger v. Badger, 2 Wall. 95; Marsh v. Whitmore, 21 
Wall. 185; Brown v. County of Buena Vista, 95 U. S. 157; Naddo t. 
Bardon, 2 0. C. A. 335, 51 Fed. Rep. 493. In Stearns v. Page, 7 
How. 829, it was said by the suprême court: 

"And especlally must there be distinct averments as to the tlme when tha 
fraud, mistake, concealment or misrepresentation was discovered, and what 
the discovery Is, so that the court may cleariy see whether, by the exercise 
of ordlnary diligence, the discovery might not hâve been before made." 

See, also, Hammond v. Hopkins, 143 TJ. S. 224, 12 Sup. Ct. Eep. 
418, and PearsaU y. Smith, 149 U. S. 231, 13 Sup. Ct. Eep. 833. 

Considering how easily ail the facts alleged in tihe bill could 
hâve been discovered at any time since March, 1851, when the 
sheriff's deed was recorded, it cannot be said that ordinary diligence 
has been exercised; and considering that Henry Craps resided on 
the property for 27 yeairs, — until his death, in 1878, — and the 
changes and the sales of the property since tlhat date, it is clear 
that the time for the complainants to hâve attacked the sheriff's 
deed was certainly not later than during the 27 years which Henry 
Craps lived after he took possession, and that they hâve stated no 
fact sufflcient to relieve tihem of the imputation of lâches. 

Our conclusion is that the circuit court was right in dismissing 
the bîll without préjudice to an action at law, and the decree is 
afflnned, with costs. 



BOUND V. SOOTH CAROUNA RT. CO. et aL 

(Circuit Court of Appeals, Fourth Circuit. October 4, 1893.) 

No. 48. 

l, MORTOAGES — FOïîECLOSURE — PlEADING — ESTOPPBL. 

The owner of second Consolidated railroad mortgage bonds flled a 
foreclosure bill, and, according to the prayer thereof, the court appointed 
a recelver, required ail lienholders to corne into the cause, and enjoined 
them from asserting their claims in any other case. AU the lien claim- 
ants, Including the holders of prior and subséquent mortgage bonds, flled 
cross bills, asking affirmative relief and the sale of the property. For 
nearly three years the court dealt with the suit as a Consolidated case, 
and flnally decreed a sale free of ail liens. Bdd, that it was too late 
for any party to object to the decreo that it was not in conformity to 
the prayer of the original bill, or to contend that because the lienors had 
filed cross bills, instead of obtaining leave to file original bills, the pleadings 
were irregular. 

H. Samb— Pétition to Rbdebm— PBEBEQmsrrBB. 

In a foreclosure proceedmg, a pétition of Junior lienors to be allowed to 
redeem prior mortgages should contain a formai offer to pay whatever 
Bums the petitioner admits to be due; and a prayer that the prier mort- 
gagees be required to deposit thelr securities in court, in order that tho 
petitioner "may hâve the privilège of redeeming" them, is Insufflcient. 

1^ Bahe. 

The trustées of a flrst Consolidated railroad mortgage, having declared 
the mortgage due before maturity for default in interest, pursuant to a 
provision thereof, flled a cross biU In a pendlng foreclosure suit, brought 
by second Consolidated mortgage bondholders, and also prayed a fore- 
closure. After other lienors praying for a sale had corne in, which were 
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prlor to the first Consolidated mortgage, and were past due, a major- 
ity of the first Consolidated mortgage bondholders flled a cross blll, 
In, -which they repudlated the action of their trustées declaring the 
mortgage- due, and prayed the court to order a sale subject to ail Incum- 
- brances prlor to the second Consolidated mortgage, and to direct the pay- 
ment ont of the proceeds of ail arrears of Interest on the first Consolidated 
mortgage bonds, and on certain mortgages prior to that; but they did not 
oflerto bid an amount sufflclent to pay thèse arrearages, or any of the 
large costs and expenses of the suit. EeU, that the trial court rlghtfully 
refused to decree as thus requested, and properly adhered to Its détermina- 
tion to decree a sale free of ail liens, reservlng a rlght to any party to 
redeem on paying the several amounts found due, wlth costs. 

4. Same— Ordbr of Sale— Recbivkr's Obligations. 

The decree for sale onforeclosure sale of a railroad whloh is in the 
hands of a receiver may properly direct that the sale be made subject to out- 
standlng obligations of the receiver, at the same time requiring the re- 
ceiver to file a statement thereof in détail, so that the amount may be 
Isnown with sufflclent certalnty to enable intending purchasers to bid 
wlth confidence. 

6. Same— Priorities— Pbepebences for Supplies. 

A railroad company purchased rails on a crédit ol eight months, prom- 
islng to pay therefor ou^ of eamings. At the end of that time only a part 
was pald, the notes for the balance being extended. Before the expira- 
tion of the crédit, however, the company had pald interest on mortgage 
bonds, borrowlng the money on Its notes, -which -were after-wards paid 
out of eamings. Elghteen months after the purchase a receiver -was ap- 
pointed. BeU, that the giving of the crédit indicated an expectation that 
Interest on the bonds -would be pald, and hence the payment thereof -was 
not a diversion of eamings -within the rule giving a préférence, on fore- 
closure, to current expenses incurred on the faith of eamings shortly be- 
fore the appointment of a receiver. 

Appeals from tlie Circuit Court of the United States for the Dis- 
trict of South Carolina. 

In Equity. BUl by Frederick W. Bound, a holder of second Con- 
solidated mortgage bonds of the South Carolina Rail-way Company, 
against the company and others, for the appointment of a receirer, 
ascertainment of lien claims, and for foreclosure. A receiver was 
«ippointed, the holders of the senior and junior mortgage bonds 
and other lien claimants came in, and the priorities were adjudi- 
cated. See 43 Ped. Eep. 404; 46 Fed. Hep. 315; 47 Fed. Eep. 30; 
50 Fed. Eep. 312, 853 ; 51 Fed. Eep. 58; 55 Fed. Eep. 186. The final 
decree ordered a sale free of ail liens, and the case comes to this 
court on appeals by Frederick W. Bound, the complainant, and 
Smith and Kissel, cross complainants. Decree of sale afflrmed, 
but reversed in so far as it gives priority to the claim of the Lacka- 
wanna Coal & Iron Company for certain steel rails furnished. 

Statement by MOREIS, District Judge: 

There are flve separate and distinct mortgages now existing on the prop- 
erly of the South Carolina Rallway Company: 

First. The statutory mortgage of 183T, which Is past due, and which, 
with interest, amounts to about $50,000. Proceedings to foreclose tins mort- 
gage had been instituted before thls suit was commenced, resulting m a de- 
cree for sale, which, upon appeal to the suprême court of the United States, 
has been affirmed. 

Second. The mortgage of 1868, which, except about $8,000, is past due, and 
which amounts to about $250,000. 

Thlrd. The Consolidated first mortgage of 1881, the principal of which is 
f4,883,000. On this mortgage, at the date of the filing of the original bill in 
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tliis suit, Ttli October, 1889, there were two past-due Ihtereat coupons, amount- 
ing to $146,490 each. 

Fourth. Tlie second Consolidated mortgage of 1881, amotmtlng to $1,330,000, 
the principal of wblch is due, and on which, at ttie date of the flling of the 
bill, there were two past-due Interest coupons. 

Fifth. The Income mortgage of 1881, amounting to $3,000,000. 

Ail of thèse mortgages are admittedly due, except the first consoUdated 
mortgage, whlch the trustées hâve, under the authority given them by the 
mortgage, declared to be due for default in the payment of interest; but thelr 
action has been repudlated by certain holders of the bonds claiming to be a 
majority, and has been upheld by others. The original bUl was filed 7th Oc- 
tober, 1889, by Bound, the holder of bonds of the second consoUdated mort- 
gage. The bill alleged the insolvency of the railroad corporation, default In 
ail of its mortgages, mismanagement and détérioration of the property, dan- 
ser from sults and judgments, and prayed for a receiver, and for a sale to 
foreclose the second consoUdated mortgage, subject to aU prier liens. It 
made the raUroad company and ail prior and subséquent lienholders parties 
défendant, and prayed that ail creditors claiming any interest In or Uen on 
the mortgaged property might be restratned from suing or enforcing their 
clalms, save in that court and la that cause. 

AU the lienors came in by cross biUs, setting up their respective mortgages 
and claims, and asking for a sale of the entlre property that their claims 
might be paid. 

The cross biU filed by Bames and Sloan, the trustées under the flrst con- 
soUdated mortgage, aUeged nonpayment of two interest coupons; that under 
the power contained in their mortgage they had declared the principal due 
and payable for default in the payment of Interest; that the net eamlngs 
of the Company had been insnfflcient to pay the interest on its mortgage 
bonds; that its floating debt had steadily increased, and that the two prior 
mortgages were past due and payable. Their cross blU charged that the facts 
alleged in it and in the original biU filed by Bound showed that a sale dis- 
charged from ail Uens would be for the interest of the flrst consoUdated mort- 
gage bondholders and ail other creditors of the company, and prayed for such 
a sale. 

The final hearing of the cause was not had until after the court, through 
Its receiver, had operated the railroad for nearly three years. During that 
time it had been demonstrated that under careful management by a re- 
ceiver it requlred aU the earnings of the road to maintain it in good running 
order, and pay the expenses of operating it, and that there was no net reve- 
nue applicable to the payment of interest on its first consoUdated mortgage 
bonds. There was also testimony adduced tending to show that the money 
for the payment of Interest prior to the defaults which led to this foreclosure 
suit had been raised only by the sacrifice of securities and property whlch it 
was liighly important the railroad should retain, and that money paid for In- 
terest had not been derived from net earnings. 

By the master's report it appeared that the Coghlan statutory mortgage of 
1837, amounting to about $50,000, was due, principal and interest, and had 
passed into a decree for sale; that the mortgage of 1868, on which there was 
due about $235,000, was in default, and payable, and that the holders were 
urging a foreclosure, and were entitled to be paid. As to the first consoU- 
dated mortgage, amoxmting to $4,883,000, at the time when the court pro- 
ceeded to pass a decree there were three semiannual interest payments in 
arrear, each amounting to $146,490. The second consoUdated mortgage, 
amounting to $1,330,000, had been declared due and payable, and there were 
seven half-yearly payments of interest in defaïUt, amounting to $39,000 each, 
and the income mortgage bonds, amounting to $3,000,000, were also due. 

During the pendency of the lltigation it was brought to the attention of 
the court that there was a dispute between the trustées of the flrst consoUdated 
mortgage and certain petitioners, Smith, Kissel, and Martin, who claimed to 
own or to represent the owners of a majority of the flrst consoUdated mort- 
gage bonds. Messrs. Smith, Kissel, and Martin, claiming to be the holders of 
a large amount of the first consoUdated mortgage bonds, on their own péti- 
tion were made défendants on 6th June, 1890, and answered the cross blU of 



476 yEDEBAL BEPOKTEB, VOl. 58. 

their trustées, Sloan and Bames, alleglng that the trustées had wrongfully 
declared tlie principal of their bonds due in the interest of Junior securities, 
to whase interest it would be that the flrst Consolidated mortgage bond- 
holders should be compeUed to accept a less rate of interest, and charging 
that the eamings of the railroad, if properly applied,. were sufflcient to pay 
interest on their bonds, and that, 11 a sale was decreed, It should be subject 
to the flrst Consolidated mortgage. The prorision wlth regard to default in 
the payment of interest rendering ihe principal due and payable, as con- 
tained iui the bonds, was as follows: "Upon default in the payment of inter- 
est on this bond for six months after it becomes payable and has been diily 
demanded, the trustées, subject to the provision of the said mortgage, may 
déclare Ihe principal of aU the bonds Immediately payable, and must do so 
If requlred by the holders of onedCourth of ail such bonds." The provision in 
the mortgage was that. If default In payment of interest should continue for 
six months after demand made, "then and thereupon the principal of ail bonds 
hereby secured shaU be and become immediately due and payable, provlded 
the trustées under this mortgage give written notice to the party of the 
flrst part, while such default continues, of their option to that eflect, which 
notice they shall be bound to give, if reguired in writing so to do by the 
holders of one-fourth in amouut of ail such bonds then outstanding. That, 
In case the premises hereby conveyed, or any portion thereof are sold under 
or by virtue of the lien of any prier mortgage, or of any other lien having 
prlority over this indenture, the principal of ail bonds hereby secured shaU be 
and become immediately due and payable, simultaneously with such sale." 

At the final hearing of the case the court expressed itseU as of the opinion 
that the action of the trustées of the flrst Consolidated mortgage in declaring 
the prindlpal of the bonds due had been improvident, and held that there 
was évidence that the trustées had aoted hastily, and not solely with référ- 
ence to the Interest of the flrst Consolidated bondholders; but the court 
dld not set aslde or annul the action of the trustées, and was of opinion that 
the three years' opération of the railroad by Its receiver had demonstrated 
that at that Orne there was practically no course open exCept to seU the 
railroad, clear of ail liens. It appeared to the court, as stated in its opinion, 
that the holders of the two mortgage debts prier to the flrst Consolidated 
mortgage were pressing for a sale, and were entitled to their money without 
further delay, and that the rights of ail claimants would be most fairly and 
equitably protected by a sale of the entire property, clear of ail incumbran- 
ces; and It so decreed. 

After the flling of the opinion of the court, and before the signing of the 
decree for sale, Smith and Kissel flled a pétition, aslcing the coiurt to allow 
them, or any holder of flrst Consolidated mortgage bonds, or the trustées of 
the flrst Consolidated mortgage, to redeem the Coglilan mortgage of 1837 and 
the mortgage of 1868, and to pass an order directing the holders of bonds 
secured by those mortgages to deposit them In court, and that, upon paying 
the amounts due on said bonds into court, the persons so paying should be 
substltuted as the owners of said bonds, and praying the court to déclare that 
the Interest only of the flrst Consolidated mortgage was due, and to decree a 
sale to be made subject to that mortgage and the liens prior to it, and to 
decree that out of the proceeds of sale the past-due interest on the pilor 
liens and on the flrst Consolidated mortgage should be paid. 

AU the other parties to the cause objected to the grantlng of this pétition, 
and the court refused It, and passed the decree of 23d November, 1892, di- 
recting that, imless the claims, as ascertained and adjudicated by the decree, 
were paid in 30 days, the entire property should be sold, free from ail liens, 
and requlrlng the purchaser to pay ail the obligations of the receiver. 

From this decree Smith and Kissel hâve appealed, and urge as error In the 
decree that It dld not adjudge that they had the right to redeem the prop- 
erty from the liens which were prior to the flrst Consolidated mortgage, and 
In not dismisslng the cross bill of Bames and Sloan, trustées, asklng for a 
sale discharged from the flrst Consolidated mortgage, and In not decreeing a 
sale under the second Consolidated mortgage only, 

Bound, the original complalnant, also appealed, and assigned for error that 
the coiu-t had not decreed a sale under the second Consolidated mortgag» 
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subject to prior liens, and that the decree required the piirchsiser to pay the 
compensation of tbe receiver and such of hls obligations as had not been paid 
eut ol the income recelved by Mm prior to hls dellvery of possession; and 
also asslgned as error the allowance by the decree as a lien prior to the sec- 
ond Consolidated mortgage bonds of the claim of the Lackawanna Iron & 
Coal Company to the extent of $33,960, for steel rails purchased by the rail- 
way Company in Aprll, 1888. 

Mitchell & Smith, for F. W. Bound. 

W. H. Peckham, for Smith and Kissel. 

iSmythe & Lee, for Barnes and Higginson, trustées of second Con- 
solidated mortgage. 

T. W. Bacot, for holders of mortgage of 1868. 

Lord & Cohen, for Sloan and Barnes, trustées of first Consolidated 
mortgage. 

E. Ellery Anderson and George W. Dillaway, for certain holders 
of second mortgage bonds, income bonds, and stock. 

A. M. Lee, for holders of bonds and stock of the New York & 
Charleston Warehouse & Steam Navigation Oo. 

Rutledge & Rutledge, for Lackawanna Iron & Coal Co. 

Before FULLER^ Circuit Justice, and HUGHES and MOKRIS, 
District Judges. 

MORRIS, District Judge, after stating the case as abore, de- 
livered the opinion of the court. 

The principal point of contention on this appeal is whether or 
not the court was right in directing a sale clear of ail liens, or 
should hâve decreed a sale subject to the ûrst Consolidated mortgage 
and ail prior incumbrances. The objection urged that the decree 
was not in conformity to the prayer of the original bill, which 
was only for a foreclosure of the second Consolidated mortgage, we 
think is not tenable. The receiver was appointed upon the prayer 
of the original complainant, and upon his prayer aU persons having 
liens, mortgages, or claims of any kind were required to corne into 
that cas'/', and were enjoined from proceeding in any other case to 
enforce their rights. After ail the lien claimants had corne in, 
asking affirmative relief, with no objection to the form of their 
proceeding from any one, and after the court for nearly three years 
had dealt with the suit as a Consolidated case, embracing ail the 
parties as actors, in our opinion it was too late, upon the passing of 
the final decree, for the complainant to contend that, because the 
lienors had flled cross biUs, and had not obtained leave to file origin- 
al bUls, the pleadings were irregular. The resuit of the flling of 
cross bills by ail the lienors, ait asking affirmative relief and a sale 
of the mortgaged property, to which mode of pleading no one raised 
any objection, was that the proceeding became and was treated by 
aU parties as a Consolidated case for the assertion of their respective 
rights as creditors, and for the préservation of the railroad and its 
franchises until their respective priorities could be adjudicated, 
and a decree for sale could be obtained, and the property handed 
over to a purchaser. Ail the proceedings from the filing of the 
original bill and the appointment of the receiver, in October, 1889, 
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to the flling of the opinion of the court, in June, 1892, were so 
treâted by tlie parties and by tlie court. The proceeding was in 
fact a Consolidated case, in which ail the creditors and claimants 
were actors, seeking payment of their respective claims, and in 
which they ail agre^ that a receiver was necessarj-, and in which, 
by order of the court, and upon the prayer of the original complain- 
ant, they were ail enjoined from proceeding in any other court or 
in any other case. If the prior lienors had proceeded by leave of 
the court by original bill to enforce their liens by foreclosure, the 
court would hâve ordered their cases consolidated with the case 
in which the receiver had been appointed, and in which the prop- 
erty and ftU its revenues was in the custody of the court, and in 
which the amount and priorities of the différent liens was being 
ascertained. 

On this branch of the appeal, the only substantiel question is 
whether, assuming that the question was properly before it, the 
court was right in ordering the sale free from ail liens. Certainly, 
so far as the Coghlan mortgage of 1837 and the mortgage of 1868 
were concerned, those lienors were pressing for a sale, and were 
entitled to it, unless paid. No one, so far as the record diseloses, 
up to the time when the opinion of the court on the flnal hearing 
was âled had offered to pay them. Did the pétition afterwards 
iflled by Smith and Kissell contain such an offer? We think it 
'did not. Their pétition asked the court to direct the holders of 
Ithese prier securities to deposit them in court, and that the peti- 
tioners, or those acting with them, might hâve the privilège of re- 
deeming; but it made no offer to redeem. Indeed, it rather ap- 
pears from the language of the pétition that they guardedly ab- 
staihed from making such an offer. It also asked the court to di- 
Irect a sale, subject to ail incumbrances prior to the second consoli- 
|dated mortgage, and to direct that out of the pnoceeds of sale under 
foreclosure of the second consolidated mortgage there should flrst 
be paid ail interest in arrear on the mortgage of 1837, the mortgage 
of 1868, and the flrst consolidated mortgage, but it made no offer 
to bid an amount to pay those arrearages, or any of the large costs 
and expenses of the suit and of the sale. There was, therefore, 
reason to anticipate, in view of what had come to the knowledge of 
the court through the receivership of the insolvency of the railroad 
company, that the scheme of sale proposed by Smith and Kissell 
would prove nugatory. It is also far from clear, unless upon a 
distinct agreement of the parties concerned, how the court could 
direct that the proceeds of a sale under the second consolidated 
mortgage to realize money to be applied to the payment of its bond- 
holders should be applied to the payment of the interest on prior 
incumbrances. It is a proper requirement of a pétition to be al- 
lowed to redeem that it should contain a formai offer to pay what- 
ever sums the petitioner admits to be due. Story, Eq. PL (8th Ed.) 
§ 187 et seq. Consideruig the delay in filing this pétition until after 
the announcement of the décision of the court, and in view of the fact 
that the claims to be redeemed had beeu ascertained and adjudicated, 
there was every reason why such an offer should be distinctly made 
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before the court could be asked to direct that the petitioners mîght re- 
deem in the spécial manner prayed by them. The gênerai right to re- 
deem according to the ordinary course of equity was sufflciently 
allowed by the clause of the decree which, after ascertaining and 
adjudicating the several clatms and their priorities, provided that 
"said railroad company, or any one for it, or any one claiming 
under it, or any of the parties to this suit, may redeem such prem- 
ises, property, and franchises at any time before such sale shall 
hâve been made upon payment of the several amounts so found to 
be due, together with ail costs of advertisement of the sale which 
may be incurred." 

Smith and Kissel did not represent ail of the flrst Consolidated 
mortgage bondholders, and the scheme proposed by them made 
no provision for payment of the arrears of interest which the mi- 
nority of the bondholders were at least entitled to hâve paid them, 
unless the suggestion that it should be taken out of the money to 
be derived from a sale to satisfy the second mortgage bondholders 
can be so considered. 

With regard to the aUeged error in making the purchaser at the 
sale take the property subject to the outstanding expenses and 
obligations incurred by the receiver not already paid out of revenue, 
the decree required the receiver to file a statement of such out- 
standing obligations and unpaid expenses prior to the sale, show- 
ing in détail ail unpaid claims and obligations, so that the 
amount could be known at the sale with sufflcient certainty to 
enable an intending purchaser to bid with confidence. It is a 
proper, if not the only, way of selling such a property, which must be 
kept going by the receiver until dellvered to the purchaser. 

Steel rails to the amount of $50,255.93, necessary for the main- 
tenance of the road, were purchased in AprU, 1888, by the raUway 
company, upon a crédit of 8 months, from the Lackawanna Iron 
& Coal Company. This purchase was 18 months prior to the ap- 
pointment of the receiver. The expectation and promise of the 
président of the railway company was that the purchase would 
be paid for out of the earnings of the railroad, and the time of 
payment was arranged with référence to the expected receipt of 
earnings. Thèse expectations were not fulfllled, and only a por- 
tion of the debt was paid, the notes for the balance being extended 
from time to time until the receiver was appointed. During this 
interval, in July, 1888, three months after the purchase, and before 
the flrst notes matured, the sum of $33,960 was paid on account of 
interest to the second consolidated mortgage bondholders. This 
money was borrowed on notes of the company, which were sub- 
sequently paid out of the earnings of 1889. The court held that 
this payment of interest was a diversion of earnings, which had 
been dedicated to the payment of this purchase of materials neces- 
sary for the maintenance of the road, and, as the second mortgage 
bondholders had flled the bill asking for a receiver, that the Lacka- 
wanna Company had an equity as against them to displace their 
mortgage lien to the extent of the earnings which had been paid to 
them. 
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We think the court was in error in sb holding. The rnle givlng 
préférence to current expansés incurred on the faith of the earnings 
of a railroad shortly before the appointment of a receirer bas never 
been carried so far. The debt of the Lackawanna Company was an 
ordinary merchandise debt, evidenced by notes, which were ren-ewed 
from time to time. It had no stronger equlty or claim upon the 
earnings than had those who advanced money to pay the July inter- 
est on the second consolidated bonds. The railway company was 
struggling with financial difiaculties, and no doubt the effort to 
raise money to pay interest and prevent foreclosure was intended 
for the beneflt of ail the floating debt creditors. The railroad prop- 
erty being heavily mortgaged, ail that any unsecured creditors had 
to look to for payment was the earnings. The immédiate earn- 
ings, it is clear, the Lackawanna Company did not look to, as the 
sale was upon a crédit of eight months. It must be inferred, there- 
fore, that it was expected that interest on the mortgage debts was 
meanwhile to be paid during the running of the crédit, otherwise 
a foreclosure would hâve been imminent within three months after 
the sale of the steel rails was made. The claim is quite différent 
from those ordinary and necessary current expenses of operating 
a railroad contracted but a short time before a receivership, and 
which, by the sudden action of the court in appointing a receiver, 
are left unpaid. 

The suprême court has recently, in Thomas v. Car Oo., 149 U. S. 
95, 13 Sup. et. Rep. 824, indicated the narrow limita to which an 
equity court should confine itself in aUowing any unsecured claim 
to displace vested contract liens. Wages due employés, current 
operating expenses, current balances of ticket and freight money 
arising from indispensable business relations, and similar current 
debts accruing within 90 days, are recognized as among the limited 
class of claims which, in its discrétion, the court may allow to hare 
priority. In the case cited the suprême court held it error to 
allow a claim for the rental of cars necessary to operate the road 
for the six months prior to the receirership. The court said: 

"The case of a corporation for the manufacture and sale of cars deallng 
with a railroad company, whose road is subject to a mortgage securing out- 
standing bonds, Is very dilïerent from that of workmen and employés, or 
those who furnish from day to day supplies necessary for the maintenance of 
the railroad. Sueh a company must be regarded as contracting upon the re- 
sponsibUity of the raih'oad company, and not in rellance upon the interposi- 
tion of a court of equity." 

In Kneeland v. Trust Co., 136 U. S. 89, 10 Sup. Ct. Eep. 950, the 
suprême court said: 

"No one ia tK)und to sell to a railroad company, or to work for it, and who- 
ever has deallngs with a company whose property is mortgaged must be as- 
sumed to bave dealt with it on the faith of its personal responsibiUty, and 
not in expectation of subsequently displacing the priority of the mortgage 
liens. It is the exception, and not the rule, that sueh priority of liens can 
be displaced. We emphasize this fact of the sacredness of contract liens for 
the reason that there seems to be growing an idea that the chancelier, in the 
exercise of hls équitable powers, has unlimited discrétion ia this matter of 
displacement of vested liens." 
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In the présent case it Is true that the promise was to pay out of 
the eamings, and it is also true that out of those earnings, to the 
estent of the amount decreed to hâve priority, interest was paid to 
the second mortgage bondholders, but it is also true that, by grant- 
ing an original crédit of 8 months, and by extending that crédit 
over a period amounting in ail to 18 months, the Lackawanna Com- 
pany must haTe contemplated that during that period the interest 
falling due on the mortgage bonds was to be kept paid out of the 
eamings, so that the road could remain in the hands of the railway 
corporation. In our opinion, the décrétai order of June 25, 1892, 
aUowing priority to the claim of the Lackawanna Coal & Iron Com- 
pany must be reversed, and the decree of November 23, 1892, so 
modiûed as to disallow the priority of that claim over any of the 
mortgage bonds. 

The other assignments ol error do not, in our judgment, require 
spécial discussion. Thé conclusion we hâve reached is that the 
decree should stand, with the modification above mentioned, and 
that the sale should be made in accordance with the decree, after 
Buch reasonable opportunity for payment, and after such proper 
and reasonable notice of the time of sale, as the court may direct. 

Decree of June 25, 1892, allowing priority to the claim of the 
Lackawanna Coal & Iron Company reversed, and decree of Novem- 
ber 23, 1892, modified accordingly, and afflrmed as so modifled; the 
oosts of thèse appeals to be paid out of the fund. 
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(Circuit Court, D. Maryland. October 18, 1893.) 

I. Eqtjitt Jukisdiction — Multiplicity ci" Stjits — Complicated Apportion- 

MBNT. 

Where a carrier secures Insurance on goods belonging to numerous own- 
ers, for tlieir benefit as well as its own, and, the goods being destroyed, 
collects the entire amount of the Insurance, equity has jurisdlctlon, on 
the ground of avoidlng a multiplicity of suits and the difflculty of maklng 
a proper apportionment, of a suit brought by some of the owners, for the 
benefit of ail who might join with them, to recover their aileged propor- 
tional interests therein. 
t, IN80RANCB — Commun Carriers and Shippebs — Pleading. 

Where a carrier voluntarily, and primarily for its own benefit, Insures 
goods received for transportatlon, but under poUcies purporting to in- 
Bure "each and ail owners of such goods," such owners may maintaln a 
bill against It to recover insurance money, averring that they were in- 
sured, that the goods were destroyed, and that the carrier collected the 
entire amottnt of insurance. 

3, 8amb. 

Where, however, the poUcies provide that no owner of goods, who haa 
Insured for himself, shall be entitled thereunder, except to the excess 
of his loss, a bill is demurrable whlch falls to state whether there was 
such other insurance, and its amount, If any; for if the carrier collected 
Insurance on complalnant's goods in excess of Its own loss, and to which 
neither it nor complalnant was entitled under the policy, this could glve 
rise to no equities in favor of complalnant. 

In Equity. On demurrer to the bill. Demurrer sustained in 
part, and overruled in part. 
v.58F.no.3— 31 
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McFarland & Parkin, Eichard M. Venable, and Edwin G. Baetjer, 
for plaintiffs. 
Leminon & Clot-wortliy, for défendant. 

MOBEIS, District Judge. This is a bill of complaint filed by 
three commercial firms (the partners of which are either citizens 
of Great Britain or Germany, or of the state of New York) claiming 
to be the owners of consignments of cotton shipped from places 
in the southern states, which the défendant corporation, the steam- 
packet Company, had as a common carrier brought to the port of 
Baltimore, and alleging that while at the defendant's wharf, await- 
ing transshipment to other points, the complainants' cotton, tc^ether 
with a large quantity of other merchandise, was destroyed by flre. 

The biU allèges that by the flre merchandise to the value of 
$75,000 was destroyed, belonging to numerous shippers unknown to 
the complainants, and this bill is âled on bebalf of the complainants, 
and on behalf of ail others similarly situated. It is alleged that 
ail the merchandise destroyed, except to the estent of about $1,000, 
was shipped under bills of lading stipulating that the carrier should 
not be liable for loss by flre, occurring from any cause whatsoever. 
That the défendant, prior to the flre, had efEected policies of Insur- 
ance to the aggregate amount of $25,000 against loss by flre on 
ail merchandise in which the said défendant or certain railroad 
carriers, jointly and séverally, were interested as owner, agent, 
warehouseman, or carrier, or for or in respect to which they might 
be under any liabUity as agent, warehouseman, or carrier, loaded in 
cars or unloaded, or while lying at any wharves or piers. That 
the policy contained this clause: 

"It Is uDderstood tbat this entire poUcy Is subject to the foUowlng spécial 
construction, to wit: It Is intended to Insure the Seaboard & Roanoke Rail- 
road Company et al., as heretofore mentloned In this policy, jointly or 
séverally, against any and aU loss or damage by flre, including loss of freight, 
dues, back charges, charges, advances, liens, and claims upon such goods, wares, 
merchandise, baggage, and property, and also to insure each and ail ownera 
of such goods, wares, merchandise, baggage, and property at time of loss. 
The assured shaU, after loss or damage, give notice to the insurers of the 
names of each and ail owners, and such notice shall be concluslve upon the 
insurers as to who were such owners: provided, however, that, if any 
owner or owners shall hâve insured for themselves, the loss or damage, if 
any, shall be paid hereunder only to the extent of the excess of loss or dam- 
age over the amount of Insurance so coUected by the sald owner or owners, 
and also to the extent of any and ail claims which the said owner or owners 
in thelr own rights, or the company or companies efCecting such other Insur- 
ance for the beneflt of such owner or owners, by virtue of subrogation, as- 
slgnment, or otherwlse, shall make, hâve, own, or hold against any and ail 
of the companies comprishig the Seaboard and Roanoke Railroad Company et 
al., as heretofore mentioned in this policy, jointly and séverally, as to any 
such goods, wares, merchandise, baggage, and property of every description, 
for or on account of any loss or damage Insured against. It being under- 
etood and agreed that this company shall make good to the insured any loss 
that may be sustalned, notwithstandlng any clause or provisions in any bills 
of lading issued by the Seaboard & Roanoke Railroad Co. et al., as hereto- 
fore mentioned In this policy, Jointly or séverally, exempting or as deslgned 
to exempt them or thelr coimectlng llnes from liabllity, and wlthout regard 
to the légal llability of the Seaboard and Roanoke Railroad Co. et al., as 
hereinbefore mentioned in this policy, jointly or severaUy, to the owner or 
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owners of the property destroyed. And thè Insurers shall not, by subroga- 
tion, assignaient, or otherwise, take, bave, or bold any claim or demand 
agalnst the Seaboard & Roanoke C!o. et al., as hereinbefore mentioned In 
this policy, nor any of their offieers, agents, or employés, as to any such 
property, for or on account bt any loss or damage hereby Insiu-ed agaiust, 
or in payment thereof." 

The bill of complaint then allèges that after the fire the défend- 
ant collected the $25,000 of insurance money, and claims that the 
said insurance was not only made to protect the défendant against 
any loss as carrier or warehouseman, but was also for the benefit of 
owners of marchandise whose goods might be in possession of said 
défendant, and that the interest of the owners was, in terms, the 
subject of the insurance, and insista that the complainants, as 
owners of their respective shipments of cotton, were insured under 
the policies, and were entitled to share in the insurance money 
collected by the défendant. The prayer is that it may be ascer- 
tained who are entitled to share in said insurance money, and in 
what proportions, and that ail persons claiming any interest therein 
may be cited to appear and prove their claims, and that the de- 
fendant may account for and pay over to the complainants, and 
the others entitled to share therein, their proportionate shares of 
said insurance money, and for other relief. 

The défendant has demurred to the bill of complaint for the 
foUowing causes: (1) That there is no privity of contract between 
the complainants and défendant. (2) That the bill does not show 
that the plaintiffs hâve any right to the insurance money, or to 
maintain an action to recover any part of it. (3) That the bill 
does not aver facts sufflcient to establish any equity, as against 
défendant (4) That, by the terms of the policies set out in the bUl 
of complaint, it was provided that if any owner of merchandise 
had insured for themselves, the loss payable under said policies 
should only be for the excess of loss over said insurance collected 
by the owner, and to the extent of any liability of the défendant to 
the owner, and that the bill of complaint contains no averment 
that the complainants, or any of them, were without full insurance 
on their own behalf. (5) That the bill of complaint does not aver 
that there was any surplus insurance money remaining in defend- 
ant's hands after satisfying the defendant's own losses, or losses for 
which it was liable. (6) That the bill of complaint does not aver 
that défendant had collected any insurance money by reason of, 
or on account of, the goods of the complainants, or any of them. 
(7) That if the défendant had collected any money belonging to com- 
plainants, or any of them, under said policies, the complainants, 
and each of them, had an adéquate and complète remedy at law. 

As to the objection urged that this is not a case of equity cogni- 
zance, it is true that each complainant, if he has a good cause of 
action, might maintain an action at law to recover the propor- 
tion of the fund collected by the défendant in respect to each com- 
plainant's goods; but it seems quite clear that the remedy at 
law is not adéquate and complète, and woiild require a multi- 
plicity of suits with regard to one subject-matter. If the com- 
plainants can recover, there will be serious diflaculties, in a trial 
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at law, to détermine what amount îs to be distributed, and what 
proportion each is entitled to. It would dépend on what the loss 
of each of the numerous shippers might prove, and the proportion 
of their iofeses to the whole fund proved to be remaining in defend- 
ant's hands for distribution. If their questions were settled by 
différent juries in separate trials for each claimant, there would 
possibly be différent .results, with injuries to either plaintiff 
or défendant, and great expense. Oelricks v. Spain, 15 Wall. 211. 
In Snowden v. General Dispensary, 60 Md. 85, a bill in equity was 
flled by one dispensary on behalf of ail entitled to share in cer- 
tain fines collected by the sheriff, and was sustained. The court 
said: 

"Then, agaln, at law, each dispensary would be obligea to sue separately; 
and in the one case the proof may show the défendant has or ought to hâve 
collected, In the aggregate, a certain sum, and, in another, that he has col- 
lected a greater or less amount. Besides, in one case it may appear that a 
certain number of dispensaries are entitled to the benefit of the act, and in 
another a greater or less number are entitled. The resuit would be a 
multiplicity ol actions, and expensive and vexations litigations, with dif- 
férent judgments, each varylng in amonnts; and thls, too, in the face of the 
act of 1833, which provided that the fund shall be distributed equally among 
the several dispensaries entitled. By a blU in equity, with a prayer for dis- 
covery, ail this may be avolded, and the rights of ail concemed may be 
iflnally settled, in one litigation." 

The présent case belongs to the class mentioned in 1 Pom. Eq. 
Jur. § 245, of which it is said equity will take cognizance to pre- 
vent a multiplicity of suits — 

"(3) Where a number of persons hâve separate and indlvidual clalms and 
rights of action agalnst the same party, but ail arise from some common 
cause, are govemed by the same légal rule, and Involve similar facts, and the 
whole matter might be setUed in a single suit brought by ail thèse per- 
sons uniting as coplaintifïs, or one of the persons sulng on behalf of the 
others, or even by one person sulng for himself alone." 

Osborne y. EaUroad C!o., 43 Fed. Kep. 824; Emigration Co. v. Gui- 
nault, 37 Fed. Kep. 523. 

As to the other grounds of demurrer, while it is to be inferred 
from the bUl, and is conceded in argument, that the insurance 
effected by défendant was purely voluntary, and without charge 
to the complainants, and primarily for defendant's own protec- 
tion, it does appear that the policies insured "each and ail owners 
of such goods, wares, merchandise, baggage, and property;" and 
it is alleged that défendant collected the whole amount insured, 
and that it was collected, not only for defendant's own beneflt, 
but also as agent of the owner of the goods destroyed. This ayer- 
ment that the ownei« of the goods were insured and their goods 
were destroyed, and that the défendant had collected the whole 
insurance, is sufQcient to give the complainants a right of action. 
If it be a fact that the défendant did not claim or recover from 
the insurance companies anything in respect of the loss of com- 
plainants' goods, that, it appears to me, is matter of défense by 
answer or plea. So far as appears, the complainants do not know 
what were the losses for which the défendant claimed indemnity 
from the insurers. They flnd that défendant held policies which, 
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in direct terms, covered their goods, and they flnd that the insur- 
ance money has been paid. They are advised that it is the law 
that a carrier may insure the goods in its possession, and, in case 
of loss, recover the whole insurance, and, after paying its own 
claims, hold the residue for the owners. Home Ins. Co. v. Balti- 
more Warehouse Co., 93 U. S. 543; California Ins. Co. v. Union 
Compress Co., 133 U. S. 423, 10 Sup. Ct. Eep. 365; Fire Ins. Ass'n 
V, Merchants' & Miners' Transp. Co., 66 Md. 339, 7 Atl. Eep. 905. 
If facts exist with regard to its settlement with the insurance com- 
panies which may release the défendant from accounting to com- 
plainants, those are matters within the defendant's knowledge, 
and must be pleaded by it. 

There is, however, one ground of demurrer which I think is 
good, namely, that the bill of complaint contains no averment 
that the complainants hâve suflered loss in excess of insurance 
eiïected on their own behalf, and collected by them. It is an ex- 
press stipulation of the policy that its meaning and intention is 
that no owner of goods who has insured for himself shall be en- 
titled under this policy, except to the excess of his loss. There 
is no reason, that I am aware of, which should prevent effect be- 
ing giren to this express stipulation. Whether there was such 
insurance effected on their own behalf by the complainants is a 
matter within their own knowledge, and must be set out by them 
in their bill. It is urged on their behalf that whether the com- 
plainants hâve insured themselves or net, if the carrier has col- 
lected insurance money for their goods beyond its own losses, it 
is inéquitable that it should net pay it over to the owner of the 
goods. If the défendant has collected from the insurers money 
which was not due under the contract of insurance, and which it 
is not entitled to retain, that may give rise to equities between 
the défendant and the insurers; but it furnishes no reason why 
the complainants should be twice indemnifled for the same loss, 
contrary to the terms of the policy. The stipulation distinguishes 
the policy from those held to be contributory in Hough v. Insurance 
Co., 36 Md. 398. 

My conclusion is that the demurrer must be sustained, because 
the complainants, respectively, hâve faUed to allège what insur- 
ance, if any, they had effected on their own behalf, and what loss, 
if any, they hâve sufifered in excess of such insurance collected by 
them, but the other causes of demurrer assigned by the défendant 
are held not to be well taken. 
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(Circuit Court of Appeals, Fourth Circuit Oetober 4, 1893. 

No. 45. 

1. Injunotion— Pleading — Discrétion of Triaii Co0RT. 

In a suit to enjoln a trespass on lands, and ttie taking of ores there- 
from, the object being merely to préserve ttie rights of the parties imtil 
an action at law can be brought to détermine the title, the fallure of the 
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blll to set out complainaBt's chain ol tltle Is not fatal; and wliere an- 
swer Is flled wlthout interposing a demurrer, the suffloiency of the blll 
In thls respect Is a question for the trial court to deal with in its discré- 
tion. 

2. Samb— Dbbaiqnmknt dp Title— Sufpioibiîct of Bill. 

In sueh case, a bUl which descrlbes by metes and bounds the land 
claimed by complainant, avers that he had possession thereof at the 
time of the alleged trespass, and that he owns the same in fee under the 
laws of the State, may be regarded, after answer filed, as sufflcient, wlth- 
out a partièular statement as to how he aequired title. 

8. Fedbbal Couhts— Eqcity JtrBisDiOTiON — State Pbacticb— Land Titlbs. 
The equlty jurlsdiction of the fédéral courts cannot be controlled or 
atfected by modifications of the gênerai practice which hâve grown up 
in the varlous states, even In respect to land titles; but such jurlsdic- 
tion remalns as establlshed by the gênerai principles of equlty juris- 
prudence. 

4 Injunotion—Tkespass—Rbcbivek— Mining Lands 

On a blll to enjoin a trespass and the taklng out of ores, where the 
ground in dispute is a narrow strip, adjolnlng which both parties hâve 
undlsputed possession of other lands, wMch they can, continue to work, 
the case is not one for a recelver, but for an injunctlon to maintaln the 
status quo until the title can be determlned by an action at law. 

5. Bamb— Injunction Pending Action at Law. 

In such a case, where the affidavlts strongly tend to show that com- 
plainant had undlsputed possession of the ground untU driven off by 
violence and threats of bloodshed,— constltutlng the trespass complalned 
of and which is enjoined, — the défendant in the injunctlon suit may be 
properly required by the decree to become plaintlfC In a suit at law to 
détermine the tltle. 

Appeal from the Circuit Court of the United States for the 
Western District of North Carolina. 

In Equity. Suit by the Nantahala Marble & Talc Company 
against W. S. Thomas and others to enjoin a trespass upon mining 
lands, and for an account and other relief. The court below 
granted an injunctlon, pending which it required défendants to 
bring an action at law to détermine the title to the disputed lands. 
Défendant Thomas and another appeal. AfQrmed. 

Statement by MORBIS, District Judge: 

The appeUee, the Nantahala Marble & Talc Company, a corporation of 
West Virginia, flled Its blll of complaint in the circuit court of the United 
States for the western district of North Carolina, October 13, 1892, against 
Thomas, Bruce, Richard, and Hewitt, aU cltlzens of North Carolina, except 
Bruce, who was a citizen of Virginia, alleglng that the complainant corpora- 
tion owned in fee, and, at the time of the trespassea complalned of, was in 
possession of, certain lands described by metes and bounds in the blll, situ- 
ated on the Nantahala river in North Carolina, which were of value exceeding 
$2,000, and were valuable only on account of the talc and marble; that the 
défendants had wrongfuUy entered upon complalnant's land, and were taklng 
from it large quantities of talc, and grinding and manufacturing it and sliip- 
ping it away, and dolng irréparable damage and injury to the complainant, 
and that the défendants were insolvent. The blll prayed for a prellmlnary 
injunctlon restraining the défendants from further trespassing, and for an 
account, and for other relief. 

The court flxed a day for the hearing of the application for injunctlon, and 
granted a restraining order as prayed. The défendants Thomas and Bruce 
answered, denylng that they, or any one under them, were trespassing upon 
tlie lands described in the blll, and denying that they were Insolvent. ïhey 
alleged that they were the owners of 150 acres of land on the Nantahala 
river, and that thelr codefendants, Richard and Hewitt, were their lessees. 
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and as lessees had been mining and manutacturing talc from thelr land slnce 
1887, but not outside ot thelr tracts, utllizing the land to the best advantag© 
as prudent miners wlth machlnery and works wliich would be greatly dam- 
aged by any Interférence, and that they were able to respond in damages for 
any supposed injury to the complalnant, and tliat the complalnant had a 
complète and adéquate remedy at law to try its tltle by ejectment, and to 
recover any damages. It appeared from the affldavits on behalf of both par- 
ties read at the hearlng pt the application for the Injunctlon that the land 
In controTersy was a small trlangular strip contalnlng about 5% acres, lying 
between the tmdlsputed lands of both parties, and that the controversy arose 
from a dispute as to the proper location of the dlvldlng Une. The affldavits 
submltted at the hearing tended to show that the lands of both parties had 
belonged to the estate of one Jarrett; that the whole tract of Jarrett's land 
had been surveyed and divided Into parcels, and sold to différent purchasera 
In 1876, and affidarlts filed by the complalnant sworn to by heirs of Jarrett 
and by surveyors, who had platted the land for division, and by persons 
famlliar wlth the property, some of whom had been employés of défendants, 
tended to show that the dlvldlng Une clalmed by the complalnant had been 
marked by stakes drlven in the ground and trees blazed along the Une, and 
had been acquiesoed In and consented to untU the complainant, in Septembei-, 
1892, began erectlng a fence along the Une, when the défendants, wlth a 
force of men, and against tlie protest of complalnant, tore down the fence, 
and put up a brush fence about 300 feet back on complainant's land, and 
wlth a strong force drove away complainant's workmen, and proceeded to 
uncover the talc on the dlsputed land, and mtne It out, working wlth great 
expédition for 10 or 12 days, until stopped by the restralning order. 

On November 15, 1892, the court having heard argument, and havlng con- 
sidered the blU, answer, and affldavits, granted the injunctlon, and directed 
that the défendants might brlng an action in that court to try title to the 
land, which action should stand for trial at the next term, and In which the 
complainant, as défendant, should admit service of process and possession of 
the land. The défendants Thomas and Bruce hâve appealed, and assign for 
error (1) that the case made by the biU was not one of equity jurisdiction, as 
there was an adéquate remedy at law; (2) that there was no pendlng eject- 
ment suit, nor any reason asserted for not bringing one; (3) that there was 
no irréparable Injury, as the défendants were solvent; (4) that the blU did 
not properly set out the complainant's title; (5) that the court erred In dl- 
rectlng that défendants should be plalntiffs in the ejectment to be instituted, 
when It was the défendants who were in possession. 

F. C. Fisher, for appellants. 
Charles Price, for appellee. 

Before FULLEE, Circuit Justice, and HUGHES and MOEKIS, 
District Judges. 

MOEEIS, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The appellants contend that the bill is defectively f ramed, in that 
the complainant does not deraign its title; that is to say, does not 
set out and state in détail the chain of conveyances or the immédi- 
ate deed upon which it relies for its title. This is an omission, and 
might hâve been demurrable. The rule, however, which in such 
cases requires the complainant to set out his title, is one of practice 
and convenience, and not a matter of jurisdiction, and, after answer, 
may be dealt with by the court in its sound discrétion. In thia 
case, at the hearing, from the answer and affldavits, it became évi- 
dent that the parties were claimants of adjoining lands by titles 
derived from the same source, and that the dispute was as to the lo- 
cation upon the ground of a division Une. The affldavits — some 
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from défendants' own employés — ^tended to show that the line had 
been several years before marked witb stakes driven in tbe ground 
and by blazes upon trees, and had been consented to and acquiesced 
in until a few days before the filing of the bill, when the défendants, 
with overpowering force and threats of bloodshed, had driven away 
the complainant's employés, and was proceeding to excavate and 
carry away the talc. The suit was not one in which the equity 
court was to pass flnally upon the merits of the respective daims 
of title and pronounce upon their validity, but was intended merely 
to préserve the rights of the parties until in a suit at law they 
could be determined. It was, therefore, not like a bill to quiet title, 
or similar proceeding, in which the complainant should of necessity 
be required to set ont in détail the title the court is to pass upon. 
Stark V. Starrs, 6 WaU. 410; Goldsmith v. Gilliland, 22 Fed. Eep. 
865. If suflcient jurisdictional facts were alleged in the bill, it 
was for the court upon the hearing for injunction to say whether, 
as to the détails of its case, the complainant had made a full, fair, 
and candid disclosure of the facts which the court was called upon 
to consider. In its bill the complainant described by metes and 
bounds the land which it asserted it had in possession at the time 
of the alleged trespass, and which it asserted that it owned in fee 
under the laws of North Oarolina; and, under the circumstauces of 
this case, the court was right, af ter answer, in not regarding as fatal 
the omission to set out with more certainty how the complainant 
had acquired its title. 

It must be conceded that the equity jurisdiction of the circuit 
courts of the United States, in a proper case, to enjoin the destruc- 
tion of the substance of an estate by mining, cutting down trees, 
op removing coal, pending litigation over the title, even when the 
alleged trespasser is solvent, is in common use, (2 Daniell, Ch. Pr. 
§ 1631,) and haa been sanctioned by the suprême court of the 
United States in Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ot Rep. 
565. Whether any parti cular case calls for the issue of this pré- 
ventive writ dépends upon its circumstances. It is urged upon be- 
half of the appellee that in North Oarolina it is the settled policy 
of the state, as declared by its suprême court, not to interrupt min- 
ing enterprises by injunction in cases of disputed titles, but to ap- 
point a receiver, if necessary, and hold the fruits of the enterprise 
until the title is adjudicated. It has been so held by the suprême 
court of North Oarolina in several gold mining cases, among others 
in Mining Co. v. Fox, 4 Ired. Eq. 61; Falls v. McAfee, 2 Ired. 236; 
Parker v. Parker, 82 N. 0. 165. It was conceded in thèse cases that 
it was the common practice of equity courts to restrain by injunc- 
tion the carrying away of the substance of an estate, but it was 
held that, as the only use which could be made of the minerai 
lands of Î!îorth Oarolina was to mine the ores, and, if this was done 
in a proper manquer, the ore could be compensated for, and as it 
was the policy of the state of North Oarolina to develop its mining 
resources, and as in gold mining the enterprise required a large out- 
lay of capital and the maintenance of an expensive equipment of 
machinery and workmen, that it was more consonant with equity 
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in such cases that a receiver should be appointed, ratlier than that 
the whole enterprise should be stopped by injunction. In Purnell 
T. Daniel, 8 Ired. Eq. 9, however, in which there was a dispute as 
to the boundaries of adjoining landowners, and an allégation of 
danger of irréparable damage by overflow from a dam about to be 
erected, and in which there was none of the hardship of stopping a 
large established business, the same court did not hesitate to ap- 
prove the issuing of an injunction to prevent the érection of the 
dam until the question of boundaries could be settled by ejectment. 

It bas been urged in behalf of the appellants that the fédéral 
courts, when administering the gênerai principles of equity, should 
be controUed by the modiflcations of the gênerai practice which hâve 
grown up in respect to land titles, and hâve been sanctioned by the 
state courts, because of the peculiar conditions of the country. But 
it is settled that neither the state practice nor its législation can 
limit or expand the equity jurisdiction of the fédéral courts. Their 
equity jurisdiction remains as established by the gênerai principles 
of equity jurisprudence. Fenn v. Holme, 21 How. 481; Thompson 
T. Eailroad Co., 6 Wall. 134; Payne t. Hook, 7 Wall. 425; Scott t. 
Neely, 140 U. S. 106, 11 Sup. Ot. Rep. 712; Cates v. Allen, 149 U. S. 
451, 13 Sup. Ot. Eep. 883, 977. But one of the fundamental rules 
governing ail equity courts is that an injunction, when allowable, 
is granted or refused according to the essential requirements of 
the particular case. Its object is to préserve rights and prevent 
irréparable damage, and one fréquent use of an injunction is to 
prevent a going business from the disorganization and loss which 
may resuit from a harsh exercise of a légal right. The practice of 
the North Carolina courts in not stopping the opérations of an 
established and working gold mine pending litigation as to the 
title of the land, when the rights of the parties could be better pre- 
served by a receiver, is conformable to the principles of equity as 
everywhere administered. 

It does not appear to us, however, that this case presented 
similar considérations. Hère were two owners, one engaged in 
digging talc and the other about to engage in it on large tracts of 
adjoining land, with a small strip between them, claimed by both. 
The aflidavits tended to show that the complainant had been in 
peaceable possession of the strip, and that the défendants, with 
force and threats, had driven off complainant's men, and were 
rapidly digging out the talc. Nothing appeared tending to show 
that the mining opérations of either would be materially disturbed 
by being enjoined from using the disputed strip pending an eject- 
ment suit, as both were the owners of other adjoining lands contain- 
ing the same minerais. It did appear, however, that the contro- 
versy was likely to lead to breaches of the peace, and that, if dé- 
fendants were not enjoined, they would speedily dig out and carry 
away ail that made the land valuable to the complainant. The 
case, as presented, was not one in which there were any considéra- 
tions to induce the court to appoint a receiver as a substitute for 
a préventive injunction, and was one in which an injunction was 
appropriate and proper. 
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It is fuptàer contended by the appellants that the circuit court 
erred la directing tliat the appellauts should be the plaintiffs in 
the ejectment suit. The afadavits tended very strongly to estab- 
lish that the complaihant was in possession, and that the forcible 
entry made by the appellants against its protest was in the nature 
of a trespasSj^ and we think the fair conclusion to be deduced f rom 
the proof which the court had before it was that the complainant 
ought to be défendant in the ejectment suit. 

Fiading no error in the order appealed from, it is afifirmed, with 
costs. 



RIDDLB V. HUDGINS et al. 

(Circuit Court of Appeals, Elghtli Circuit. October 16, 1893.) 

No. 263. 

1. United States Cotjbt in Indian Tkkritokt— Enpohcement of Equitable 

LiBN. 

Equitable liens on personalty by contract of tlie parties being enforce- 
ftble only ta equity, jurlsdlctlon of a case arlsing in the Choctaw Nation, 
upon suit by nonresldents to enforce such a lien against an administrator, 
is in the United States court for the Indian Terrltory, and not in the 
probate court of the Choctaw Natioru 

2. EQDiTABTiB Liens — Fokbci.osure— Sbizube at Commencement of Suit. 

Foreclostu-e of an équitable mortgage upon personalty can be effected 
only by selzure and sale, and such selzure may be made at the com- 
mencement of the suit If the debtor is insolvent, or If for any reason the 
equlty of the credltor can be preserved only by bringing the property 
under control of the court. 
8. Appkal— Bppect op Ebbonbous At.lowancb. 

A trial court does not lose Jurlsdiction of a cause by errpneousiy allow- 
ing an appeal therein from an interlocutory order whlch is not appealable. 
4. Appbai, — Appealable Orders — Discharge dp Ordeb for Seizorb dp 
Property. 

In a suit ta a fédéral court to enforce an équitable mortgage upon per- 
sonalty, an order discharging a previous order to the marshal to seize 
and hold the property is not a final decree, and Is not appealable. 
6. Pabol Evidence — Récital in Bill op Sale op Receipt op Pubchasb 

MONET. 

In a suit to enforce an équitable mortgage of personalty paroi évi- 
dence la admissible to vary or contradict the bill of sale of the property 
in so far as it is a receipt for the purchase money, just as if the receipt 
were separate from the biU of sale. 
6. Equitable Liens— Enporcbable in Foretgn Jurisdictions. 

An équitable lien upon personalty created by a contract for sale thereof 
In Arkansas Is enforceable In the Indian Terrltory after the purchaser bas 
removed thlther wlth the property. 

Appeal from the United States Court in the Indian Territory. 

In Equity. Bill by Joseph G. Hudgins and Holder Hudgins, 
trading under the finn name of Hudgins & Bro., to enforce against 
Dauf Kiddle, administrator of the estate of Blackstone Nichols, 
deceased, an équitable mortgage upon certain personal property. 
Decree was rendered for complainants. Défendant appeals. M- 
firmed. 
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Statement by CALDWELL. Circuit Judge: 

Thls suit grows out of the foUowlng state of facts: Joseph G. Hudglns 
and Holder Hudgins, whlte men, and partners in trade under the firm name 
of Hudgins & Bro., residing and doing business at Dallas, in Polk county, 
Ark., there sold and delivered to Blackstone Nichols, a Choctaw Indlan, be- 
tween the years 1882 and 18S6, 950 head of cattle, and some other property 
which need net be speciflcally mentioued. The cattle were sold and delivered 
in lots at différent times, and as each lot was sold and delivered Hudgins & 
Bro. executed to the purchaser a written bill of sale for the same, In v^hich 
the receipt of the purchase money was acknowledged. The cattle, however, 
were not in fact paid for, but were purchased on a crédit upon an express 
verbal agreement between Hudgins & Bro. and Nichols that they should 
hâve a lien on the cattle and their Increase to secure the payment of the 
purchase money as well as some other indebtedness due to them from 
Nichols. The purchaser, Nichols, removed the cattle from Arkansas to the 
Choctaw Nation in the Indian Territory, where he died on the 20th of Jan- 
uary, 1889, owing Hudgins & Bro. $9,017.51, ail of which indebtedijess, under 
the contract and agreement between the parties, was a lien on the cattle, 
and their Increase, so sold to Nichols. At the tlme of Nichols' death he still 
owned and had in his possession more than 500 head of the cattle purchased 
from Hudgins & Bro. After Nichols' death, Dauf Kiddle was appointed ad- 
ministrator of bis eetate by the probate court of the Choctaw Nation, and 
qualifled as sueh, and thereupon, as such administrator, took possession of ail 
the Intestate's property, and refused to pay the debt due to Hudgins & Bro., 
or to deliver to them the property upon which they had a lien, and refused 
to recognize the validity of the lien. Hudgins & Bro. thereupon flled this 
biU In the United States court in the Indian Territory against Rlddle, as ad- 
ministrator of Nichols' estate, setting out in substance the foregoing facts, 
and others whoUy irrelevant to the merits of the case, and therefore not 
material to be stated, and praying that an attachment Issue to seize and hold 
the cattle and other property, and that the court would decree that they hâve 
a lien thereon for $9,017.51, the sum due them from Nichols, and that the 
property be sold to satisfy the same. The answer denled any Imowledge of 
the indebtedness of the intestate to the plaIntifC, or of the agreement for a 
lien on the cattle and other property to secure such indebtedness; alleged 
that the défendant had been duly appointed administrator of the estate of 
Nichols by the proper probate court of the Choctaw Nation, and had duly 
qualifled as such, and had as such administrator taken the property men- 
tloned in the bill Into his possession, and claimed the right to admlnlster the 
same according to the laws of the Choctaw Nation, and denied that he had 
done or contemplated dolng any act that would authorlze an attachment of 
the property. Subsequently the défendant flled a motion to quash the attach- 
ment upon various groimds, which motion was sustained, from which ruling 
the plaintlffs prayed an appeal to the suprême court of the United States, 
which was aUowed. A portion of the property had been sold by order of the 
court, made in pursuance to a stipulation of the parties, and the proceeds of 
the sale, amounting to §1,171.77, was by order of the court pald to one of 
the defendant's attomeys. The remainder of the property was turned over 
to the défendant, who was enjoined from disposing of the same until the fur- 
ther order of the court in the premises. The case was referred to a mas- 
ter, who, after taking testimony, made a report. The master found there 
was due from the estate of Nichols to the plaintlffs the sum of $9,017.51, and 
that to secure the payment of this sum a lien was created by express agree- 
ment between the plaintlffs and Nichols upon the property mentioned in 
the bill, which the plaintiflfs were entitled to hâve foreclosed in this suit. 
The master reported on several other matters injected into the case by 
averments in the bill and answer; but, as those matters hâve no relation 
whatever to the merits of the case, they need not be noticed. Exceptions 
were taken by the défendant to the master's report, which were overruled, 
and the report conflrmed, and a final decree rendered in favor of the plain- 
tlÉEs for the amount of their debt, to secure the payment of which it was 
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found, and decreed that the plalntlfCs had a lien on the property, whlch w&s 
ordered to be sold to satlsfy the debt. From thls decree the défendant ap- 
pealed to thls court - 

W. H. H. Clayton, James Brizzolara, and James B. Forrester, for 
appellant. 
William M. Cravens, for appellees. 

Before CALDWELL and SAIŒOElSr, Circuit Judges, and THAY- 
EE, District Judge. 

CALDWELL, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

Upon the évidence in the case it is indisputable that the intestate, 
Nichols, at the time of his death owed the plaintiffs the amount 
stated in- the master's report, and that by an express agreement 
between the plaintiffs and Mchols they had a lieu on the cattlt- 
and other property mentioned in the biU to secure the payment of 
that indebtedness. The lien, which was created by agreement of 
the parties in this case, is called an "équitable lien" or an "équitable 
mortgage." It is said équitable liens by contract of the parties aro 
as various as are the contracts which parties may make. 1 Jones, 
Liens, § 27. Such liens do not dépend upon the possession of the 
property by the creditor, as do liens at law. Nor do they dépend 
upon any statute for their force and efflcacy, and they are not af- 
fected by the registration laws. They are founded upon the con- 
tract of the parties, which may be either verbal or in writing, and 
they will be enforced in equity against the party himself and his 
Personal représentatives, hetrs, voluntary assignées, and purchasers 
with notice. Id. §§ 28, 30, 93; Fletcher v. Morey, 2 Story, 555, 565; 
3 Pom. Eq. Jur. § 1235; Gregory v. Morris, 96 U. S. 619; Hauselt v. 
Harrison, 105 U. S. 401; Pinch v. Anthony, 8 Allen, 536; Tied. Eq. 
Jur. §§ 384, 385. The law gives no remedy by which such liens eau 
be established and enforced. Being an équitable lien, the enforce- 
ment of it is exclusively within the province of a court of equity. 
"Equity," says the suprême judicial court of Massachusetts, "fur- 
nishes the only means by which the property on which the charge 
is fastened can be reached and applied to the stipulated purpose.'' 
Pinch V. Anthony, supra; Hovey v. EUiott, 118 N. Y. 124, 136, 137, 
23 N. E. Rep. 475. The lien asserted by the plaintiflf was a matter 
of purely équitable cognizance, and was not, therefore, within the 
jurisdiction of the probate court of the Choctaw Nation, which is 
not, invested with the jurisdiction or powers of a court of equity. 
The plaintiffs brought their suit in the proper forum; indeed, in 
the 6nly forum which could rightfully assert jurisdiction over th^ 
parties and the subject-matter. The lien which the plaintiffs were 
seeking to eniorce being an équitable one, it could only be enforced 
in a court of equity; and in giving effect to and in enforcing such 
a lien a court of equity proceeds independently of the attachment 
law? of the state or territory applicable to common-law actions for 
the recovery of a debt. When appealed to for that purpose, a court 
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of equity will protect and enforce the rights of such a lien holder 
by recognized chancery methods. Most commoiily thèse consist 
of the writ of injunction and the appointment of a receiver, thougli 
otlier methods may be pursued where the exigencies of the case 
demand them. The foreclosure of such a lien on personal property 
can only be eflected by its seizure and sale; and the seizure may 
be made at the commencement of the suit whenever it appears the 
debtor is insolTent, or that for any reason the eqnity of the creditor 
to hâve the property applied to the payment of his debt can only be 
preserved by bringing the property under the control of the court. 
The death of the debtor does not vary the rights of the creditor in 
this respect. If the debtor's estate is insolvent, or if for any reason 
it is made to appear that the équitable lien of the creditor is in 
danger of being lost, and that there is no other means of making 
his debt but by the enforcement of such a lien, a court of equity 
will make some appropriate order for impounding the property until 
the hearing. 

In the case at bar, upon the allégations of the plaintifls' bill, it 
would hâve been proper for the court to place the property in the 
possession of a receiver, and enjoin the défendant from interfering 
therewith until the hearing. In substance this is what was done. 
The marshal was directed to seize and hold the property. For 
Bome reason, not very apparent, this order, called in the record an 
attachment, was set aside, and the property restored to the custody 
of the défendant. From this last order the plaintifls prayed an 
appeal to the suprême court of the United States, which was al- 
lowed, and one of the contentions of the appellant is that the lower 
court thereby lost jurisdiction of the case. The order discharging 
the so-called "attachment" was not a final judgment, and was not 
appealable, (Robinson v. Belt, 56 Fed. Eep. 328,) and the jurisdiction 
of the court over the cause was not affected by anything done in 
relation thereto. 

A further contention of the appellant is that, as the plaintiff ex- 
«cuted to Nichols written bills of sale for the cattle, in which they 
acknowledge the receipt of the purchase money, they cannot show 
by paroi testimony that the price was not paid, and that there was 
an agreement that they should hâve a lien upon the cattle until it 
was paid. The objection is not tenable. Paroi testimony is not 
admissible to contradict or vary the bill of sale so far as it contains 
a contract; but so far as it is a receipt for the purchase money of 
the property it may be explained, varied, or contradicted tothe 
same extent that it could be if it was simply a receipt for the pur- 
chase money separate from the contract of sale. It is eommon learn- 
ing that, so far as a receipt goes only to the acknowledgment of 
payment, it is merely prima facie évidence of the fact of payment, 
and may be explained, varied, or contradicted by paroi testimony. 
7 Waite, Act. & Def. 448, where the authorities are collected. An 
agreement for a lien on the property sold to secure the payment 
of the purchase price is a contract about a matter not dealt with 
by the bill of sale, and not inconsistent with anything theiein con- 
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tained. It is an Independent contract, wMch it was perfectly com- 
pétent for the parties to enter into upon suflQcient considération, be- 
fore, at, or after the exécution of the bill of sale. Browne, Par. 
Ev. pp. 138, 346--349. Steph. Ev. 107, 108; Allen v. Pink, 4 Mees. 
& W. 140. The évidence shows that the agreement for the lien 
constituted a part of the considération for the sale. 

It is objected that, the sale of the cattle having taken place and 
the contract for the lien having been made in Arkansas, the lien 
cannot be enforced in the Indian Territory. This contention is 
founded on the erroneous assumption that the lien sought to be 
enforced is the création of an Arkansas statute. The Arkansas 
statue had nothing to do with the création of the lien. It was an 
équitable lien, created by contract, and binding upon the parties 
in equity, and can be enforced in ail jurisdictions where the equity 
jurisprudence of this country prevails. The sellers did not lose their 
équitable lien on the cattle by their removal into the Indian Ter- 
ritory, any more than the purchaser lost his title by that «et. The 
légal rights and equities of the parties remained the same in the 
Indian Territory that they were in Arkansas. 

We hâve looked through the record carefully, and find no error 
of which the appellant can complain. We think it proper to say 
that the only errors disclosed by the record are those of which the 
plaintififs alone could complain. We feel constrained to say that 
|the oœder allowing the défendant |800 for attomeys' fées to be paid 
lout of the proceeds of the sale of the mortgaged property does not 
meet with our approval. The fact that the défendant was an ad- 
ministrator, and that the estate of which he was administrator was 
insolvent, or without means, did not entitle him to a large percentage 
of the proceeds of the sale of the mortgaged property to pay his 
attomeys for resisting the foreclosure. The administrator repre- 
sented his intestate, and was no more entitled to demand that a 
part of the proceeds of the mortgaged property, already insuflacient 
to pay the mortgage debt, be diverted to pay his attomeys for de- 
fending the foreclosure suit, than the intestate, if living, would 
hâve been. We know of no case where a court can take the money 
of a plaintiff which happens to come into its possession, and use 
it to pay his adversary's attomeys. The cases are very rare where 
the court is justifled in directing the payment of attorneys' fées 
out of a fund in court, and, without stopping to enumerate them, 
it is sufScient to say this was not one of them. Trustées v. Green- 
ough, 105 U. S. 527; Hauenstein v. Lynham, 100 U. S. 483, 491. In 
the case last cited the suprême court say: "It is a settled rule in 
this court never to allow counsel on either side to be paid out of the 
fund in dispute." But the appellant is not complaining of this or- 
der, or the order quashing the attachment, and, as the plaintiffs 
did not appeal, this court is powerless to deal with them. 

The decree of the court below is aflQrmed. 
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CUBTIS V. NEWTON et aL 

(Circuit Court, D. Colorado. JtOy 13, 1892.) 

No. 172. 

Principal and Agent — Mutual Rights and Liabilities — Settlement — 
Lâches. 

Where a principal, being iinable to relmburse his agent for expenditures 
made in acquiring title to real estate for the purpose of protecting the 
prinoipal's interest tlierein, recelves a payment from the agent, and 
glves liim a receipt in full of ail demands, for the purpose of settling 
the whole transaction, lie cannot, after remainlng silent for 12 years 
without oflering to retum the money, assert any claim to the property 
on the theory that the agent contlnued to hold it in trust for Mm, 

In. Equity. Suit by Orlando Curtis agalnst George A. Newton 
and others to charge said Newton as a trustée holding the légal 
title to real estate for complainant, and for an accounting, etc. 
BiU dismissed. 

D, W. Jackson, for complainant 

W. li. Hartman, E. 0. Glenn, aaid Chas. E. Gast, for respondents. 

HALLETT, District Judge. Januaxy 3. 1878, complainant held 
a note for $1,000, made by Eeuben Sherman and William B. Har- 
mon to D. S. Foote, dated December 15, 1887, and payable one year 
after date. The note was secured by trust deed on the north half 
of fractional block 46 in the town of Pueblo. Complainant also 
held flfteen other notes of $200 each, and one note of $100, made 
by the same parties to the same payée, which were not secured. 
There were also two orders, — one for $150, and one for $100, — ^made 
by parties in Pueblo. Thèse securities were obtained from Sher- 
man & Harmon, a firm then, or a short time before, doing busi- 
ness in Pueblo, which then, or soon afterwards, became insolvent. 
Complainant was a citizen and résident of Chicago, and desirous 
of retuming to his home, and therefore unable to attend person- 
ally to the collection of the claims. He was also in need of money 
for current expenses, and applied to respondent George A. Newton 
to borrow $100, and to attend to the collection of the notes, and 
the several demands above mentioned. Eespondent acceded to 
his request, loaned $100 to Mm, took possession of the securities, 
and thereupon executed a receipt, the last clause of which reads 
as follows: 

"The above notes and orders to be held by me as collatéral security for the 
payment to me of $100.00, (one bundred dollars,) and, after payment of 
said amount, the balance, after payment of costs attending the collection of 
same, to be applied on payment of note of $3,000.00 glven by D. S. Foote to 
D. 0. Foote, and held by me for collection." 

There was added to the receipt, without signature, the foUowing: 

"Tbere being a note of $400.00, secured by deed of trust, prior to the note 
of $1,000.00 given by D. S. Foote, moneys received wlU first be applied to 
liquidatlng that claim unless paid by Sherman." 

The first deed of trust hère mentioned was also mentioned in 
the trust deed given by Sherman to secure the $1,000 note above 
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mentioned. FoUowing this transaction, there was considérable 
correspondence between complainant and respondent, the former 
in Chicago and the latter in Pueblo, touching the collection of the 
notes and orders, but no part of any of them was secured. 

About March 5, 1878, respondent purchased of the Bank of South 
Pueblo the note held by that bank secured by the ûrst trust deed 
on the north half of fractional block 46, which, by the mémorandum 
added to the receipt from respondent to complainant, was to be 
paid ont of moneys coUected for oomplainant's account. He paid 
the amount due upon the note at that time, which was $419. Com- 
plainant was advised of this purchase, and was asked to send monej' 
to make It his own; but he did not do so, probably because he was 
unable to raise the amount. He did refund the $100 which he 
borrowed from respondent. About March 28, 1878, respondent 
caused the property to be advertised for sale under the flrst trust 
deed, and on AprU 27, 1878, he purchased the property at the trus- 
tee's sale then made. 

In thus purchasing the flrst Ineumbrance on the north half of 
fractîonal block 46 from the Bank of South Pueblo, and afterwards 
purchasing the property itseM at the trustee's sale, whUe he held 
for collection the note of Sherman and Harmon, secured on the 
same property, for complainant's account, it is contended that re- 
spondent became trustée for complainant in respect of the title to 
that property, and that he bas been in that relation to complainant 
from the time of his purchase, in 1878, to the présent day; that 
the rents receired by respondent from the property should be 
charged against the amount paid by him to the Bank of South 
Pueblo, so far as it may be necessary to extinguish that amount; 
and that he should account to the complainant for the excess. 
This position would be entirely correct if complainant had paid to 
respondent the money paid to the Bank of South Pueblo before 
such payment was made by respondent, or within some reasonable 
time afterwards. By the first arrangement of the parties, re- 
spondent was to apply the money received from collections to the 
purchase of the flrst ineumbrance, then in the hauds of the Bank of 
South Pueblo. As nothing came from that source, it became nec- 
essary for complainant to take up that ineumbrance In order to 
protect his own interest in the property. He had no reason to 
expect that respondent would advance money for that purpose, 
and look to the rents and profits of the property for repayment. In 
the correspondence of the parties there is abundant évidence to 
show that at the time of purchasing the note from . the Bank of 
South Pueblo, and at the time of purchasing the property at the 
trustee's sale, and afterwards, respondent understood and believed 
that complainant would refund the amount paid for the note to 
the Bank of South Pueblo, and take the property. The letter of 
November 21, 1878, written by complainant to respondent, fully 
supports this view. He says : 

"The arrangement is now complète for Mr. Henry Corwith to buy and take 
the title and purcliase the Sherman lumber yard and property. * * * The 
rents wUl corne to me as agent, which are to be earned in the futm-e monthly. 
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by P. Ô. order or some cheap way of remitting the money. Hease crédit up 

tfie income, and make the draft down as small as you can. In other words, 
do as well as you possibly can ta clostag up thls business for me, & I 
shall feel forever grateful. Mr. Corwith may possibly help me some if he 
ever sells It to any good adTantage in the future." 

This shows the complainant's misfortune from the beginning, — 
that he was unable to pay the $419 which respondent paid to the 
bank for the flrst incumbrance. He was willing to pay this sum, 
and respondent was willing to receive it; but the amount could 
not be got. The arrangement with Mr. Corwith was the nearest 
approach at any time to a settlement of the matter. Respondent 
explains why it was not carried ont, — that complainant, or rather 
Mr. Corwith, demanded full title, which could not be given. Fi- 
nally, in June, 1880, when it was no longer probable that com- 
plainant would take up the first incumbrance, respondent sent 
complainant $175, in settlement of the whole matter. Complain- 
ant received this amount, and gave a receipt in full of ail demands. 
There is not the slightest reason to believe that any mistake or 
misunderstanding was made in this transaction. Complainant 
says that he read the receipt before signing it; and, if so, he must 
hâve understood its meaning. 

In face of the facts which clearly appear in the whole record, 
that respondent received nothing from complainant towards get- 
ting the property in dispute, that complainant was fuUy advised 
of the manner in which respondent acquired title to the property, 
and stood by for upwards of 12 years without asserting his claim 
to the property, and without offering to refund the money which re- 
siwndent had paid for the property, it is impossible to say that he 
has any right to the relief demanded. 

At the next term the bill of complaint will be dismissed. 



EVANS V. UNION PAC. RY. CO. et al. 

(Circuit Court, D. Colorado. December 1, 1893.) 

No. 3,001. 

1. EquiTT JtJRisDiCTiON— Enfokcembnt op Contbacts— Mattebs of Polict— 

Kailkoad Companibs. 

In a contract of alliance between two railroad companies, a provisiota 
that one of the roads "shall at aU times be operated in its own interest" 
is a matter of policy and administration, which equity has no jurisdic- 
tion to enforce. 

2. Samb. 

Provisions, however, that the companies shall erect shops In a given 
City, and that one coïnpany shaU maintain an Independent organlzation, 
wlth its headquarters in a city named, are matters of judicial cognizance. 
8. Samb — Bqtjity Rulb 94 — Removbd Cases. 

Equity rule 94, requiring certain allégations ta a suit by a shareholder 
to enforce rights which the corporation itself might properly assert, has 
no technical force in cases removed from the state courts; and the ques- 
tion is whether the state court had jiu-isdictioti, and whether the féd- 
éral court has the same jurisdlction in succession thereto. And the share- 
holder may prosecute the suit if it appears anywhere in the entire record 
that the corporation will not enforce its rights. 
v.58F.no.3— 32 
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4. Ràilboad Companies— Reobivèrs— AttiED Lines. 

Upon the insplvency of a controlllng railroad company, the allied 
companies must look to themselves, and if they hâve been carrled into 
the hands of receivers, along with tbe parent company, they should hâve 
receivers of their own appointed, 

In Equity. Bill by John Evans, a stockliolder in the Union Pa- 
cific, Denver & Gulf Eaiiroad Company, against said company, the 
Union Pacific Eailway Company, and others, for the appointment 
of a receiver, and other relief. 

E. T, Wells, M. F. Taylor, 0. J. Hughea, Jr., and R W. Bonynge, 
for complainant. 
Teller, Orahood & Morgan and J. M. Thurston, for respondents. 

HALLETT, District Judge. In the early part of the year 1890, 
13 railroad corporations were combined in one, which was called 
the Union Pacific, Denver & Gulf Railway Company. Seven of 
thèse corporations owned Unes of road lying north and west of 
Denver, of the aggregate length of 505 miles. Thèse corporations, 
and the roads owned by them, were then, and for a considérable 
time before, in the control of the Union Pacific Eailway Company. 
Six of the corporations so combined owned Unes of road lying south 
of Denver, which formed a continuons Une between that place and 
Ft. Worth, in the state of Texas, with several short branch roads 
to points near the main Une. Thèse corporations were under one 
management, and bore the common name of the Denver, Texas & 
Pt Worth Railroad Company. In connection with other roads 
extendlng from Ft. Worth to Galveston, and with a steamship 
Une between Galveston and New York, this Une of road was in 
compétition with the Union Pacific Eailway Company in the trans- 
portation of freight and passengers between the Atlantic seaboard 
and Colorado points. Complainant in this bill was a stockholder in 
one or more or ail of the companies from which the Ft. Worth 
Company was made up, and in virtue of that ownership he became 
a stockholder in the Gulf Company, which, as before stated, was 
made up of the 13 companies. The purpose of combining ail the 
companies in one is very fuUy stated in an agreement between 
the Union Pacific Eailway Company and the Gulf Company, which 
was drav^rn about the time of the articles of amalgamation. In- 
deed, it seems that the agreement was the chief considération be- 
tween the parties, and that the amalgamation of the companies was 
regarded as a means only to the end stated therein. The agree- 
ment recites the views of the parties in the following language: 

"Whereas, the opération of the said Union Pacific, Denver & Gulf Railway 
Company in harmony with the roads of the Union Pacific Eailway Company 
will be bénéficiai to each; and whereas, the parties hereto, for their mutual 
advantage, hâve agreed to an arrangement for the interchange of business 
and trafflc, and for the carrying of the same over their respective railroads, 
and hâve agreed upon a division of the earnlngs from said trafflc, as herein- 
after set forth, and provlded ♦ • *." 

Following thèse récitals, there are elaborate provisions to the 
gênerai effect that the roads of both companies shaU be operated 
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as continuous Unes, and "in close harmony," and "never in hostility 
or antagonism" the one to the other, and that they sliall not be 
operated "in tlie interest of any other line or road to the injury of 
the poads" of either party. 

Much of the bill of complaint is designed to expose a violation 
of the contract, in respect to a withdrawal of the Ft. Worth Line 
from the compétitive business in which it was engaged at the time 
the contract was made. It is said that the parties really intended 
to keep the Ft. Worth road in compétition with the Union Pacific 
for business going to and coming from the Atlantic seaboard, and 
this is sufificieutly expressed in another clause at the end of the 
contract, to the effect that the road "shall at ail times be operated 
in its own interest." This is a wide fleld of discussion, which we 
are not required to enter, since the fulfiUment of contracta of this 
character, invoMng the gênerai policy of the company and the 
management of its business, is not within the control of the courts. 
Oglesby v. Attrill, 105 Ù. S. 605. Such matters are within the ad- 
ministrative function of the offlcera of the company, in respect to 
which the courts cannot interfère. 

The agreement to do spécifie things, as the érection of shops, and 
to maintain an independent organization and headquarters in the 
city of Denver, may be referred to another principle of equity juris- 
prudence. Two paragraphs at the end of the agreement are in 
the foUowing words: 

"And it Is also furthermore agreed between the parties hereto that the 
party of the second part will, in connection with the party of the flrst 
part, and the Denver, Leadville and Gunnlson Railway Company, erect shops 
for the joint use of said companies in the city of Denver, the same to cost 
not less than flve hundred thousand ($500,000) dollars. And the parties 
hereto also further agrée that the said Union Pacific, Denver & Gulf Ralhvay 
Company shall at ail times be operated in its own interest, and that it shall 
maintain an independent organization, with its headqtiarters in the city of 
Denver." 

As pointed ont above, the court has not power or abUity to mark 
the course of wise administration, or to keep the offlcers of the com- 
pany within it after it shall hâve been defined, and therefore the 
road cannot be "operated in its own interest" through a court of 
equity. But the other matters mentioned in thèse paragraphs are 
proper subjects of judicial inquiry. It is not necessary at présent 
to speak of the shops, as to which there ia great controversy, nor 
to define what is meant by an independent organization of the Gulf 
Company. It is enough to say that the headquarters of the com- 
pany hâve been removed from Denver and from the state of Colo- 
rado, and nothing thereof remains within the state. The sug- 
gestion that a superintendent in charge of the road as a division 
of the Union Pacific System may be regarded as holding in his 
person the headquarters of the company is too absurd for serions 
discussion; so that it appears clearly enough that some of the sub- 
jects mentioned in the agreement and in the bill of complaint are 
of équitable cognizance, and no doubt arises as to the power and 
authority of the court in the premises. 
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Bule 94 of the suprême court * has no technîcal force In a case 
remored from a state court. In such case the question is whether 
the state court had jurisdiction, and whether this court has the 
same jurisdiction in succession to the state court; and, if it is 
shown anywhere in the entire record that the corporation will 
not proceed to vindicate its right, a shareholder may be allowed 
to prosecute the suit. It appears clearly enough in this record that 
the Gulf Company has passed into the oontrol of the Union Pa- 
cific Company, and therefore it is not reasonable to look for any 
assertion of its right under the contract. 

Under ordinary circumstances, the Gulf Company being in pos- 
session of its road and managing its afifairs, the court would act 
in the flrst instance, and probably throughout the proceeding, by 
injunction, rather than through a receiver. But the Union Pacifie 
Company, having faUen into bankruptcy, has carried this satellite 
with it into the hands of receivers appointed in other districts, 
and in this district also, at the instance of its creditors, Ujwn a 
condition of insolvency in the parent company, it would seem that 
allied companies must look out for themselves. The trunk of the 
tree being dead, the branches must fall. And since it is a ques- 
tion of receirers, in any case, it would seem that the Gulf Com- 
pany should hâve its own. Such an appointment will be made at 
some convenient time after the parties hâve been heard as to a 
fit person for the place. 



CENTRAL TRUST CO. OF NEW YORK v. CINCINNATI, J. & M. RT. CO. 

(Circuit Court, N. D. Ohio, E. D. November 1, 1892.) 

No. 975. 

1. Railroad FoEKCLOstTBB— Sale— Enfokcembnt of Tbkms against Biddbrs. 

A reorganizatlon commlttee, to whom a cash sale of the road Is made 
and conflrmed, and who fall to make good their bid, not for want of funds, 
but because they thint tàe prlce too high, cannot be excused, on a resale 
of the property for a less prlce, from maklng good the différence, if the 
nnseciu-ed creditors wlll be benefited thereby. Camden v. Mayhew, 9 Sup. 
et 246, 129 U. S. 73, foUowed. 
S. 8amb — Reokqanization Aorebmknt— Rights op Bondholdeks. 

When a reorganizatlon agreement to whlch ail the bondholders and 
Btockholders of the mortgagor company are parties plalnly shows an inten- 
tion that the new securitles to be Issued after the piu-chase of the road at 
judicial sale shall extingulsh the old bonds for whlch they are to be ex- 
changed, the consummation of the plan opérâtes as a payment of the old 

'Equlty Rule 94: "Every blU brought by one or more stockholders In a 
corporation against the corporation and other parties, founded on rights 
whlch may properly be asserted by the corporation, must be verified by 
oath, anâ must contaln an allégation that the plalntifl was a shareholder 
at the time of the transaction of which he complalns, or that his share had 
devolved on hlm slnce by opération of law, and that the suit Is not a coUu- 
slve one to confer on a court of the United States Jurisdiction of a case 
of which It would not otherwise hâve cognizance. It must also set forth 
wlth partlcularlty the efforts of the plalntifC to secure such action as he de- 
rires on the part of the managing dlrectors or trustées, and. If necessary, 
of the shareholdera, and the causes of hls failure to obtain such action." 
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bonds, and the former holders thereof hâve no claim upon the proceeds of 
thé sale, on the theory that they are to be regarded as unsecured credltors 
to the amount by which the sum realized falls below the amount of such 
bonds. 

8. Samb. 

Judgment oreditors who had adyanced money to the railroad company, 
and who were included in the reorganizatlon agreement on the same 
basis as the bondholders, were in a like position after the completion. 
oif the scheme by the delivery of the road to the new company, andi 
their claims also must be considered as paid. 

4 Same— Distribution of Pkocbkds — Patments bt Nbw Company. 

Where a reorganized railroad company pnrchases and receives possession 
of the road, and thereafter pays certain taxes, and also indebtedness in- 
curred by the receiver, without especial authority from the court, thèse 
payments oannot be regarded as loans to the receiver, to be reimbursed 
from the proceeds of the sale. 

6. Same — Rights of Unsecdrbd Credixors — Waiveb. 

When, by the conditions of a railroad foreclosure sale, the court has 
requîred the payment in cash of an amount which is sufficient to meet 
ail allowed claims and the expenses of the suit, (the rest being paid in 
bonds,) the subséquent application, by consent of ail parties, of part of 
this money to liabiUties not properly chargeable against it, Is a waiver 
by the owners of allowed claims of their rights to the extent that such 
appropriation reduces the ability of the fund to discharge their entire 
claims with interest, and they cannot afterwards require the purchasers 
to substitute sufficient cash in lieu of bonds to pay their claims In fuU. 

6. Rbceiveks— Compensation. 

A railroad receiver, who résides at a distance from the property, and 
commits its active management to others, is not entitlcd to the full 
compensation usuaUy paid to railroad présidents and receivers who are the 
active executive heads of going railroads. 

In Equity. BUl to foreclose a railroad mortgage. Heard on 
questions as to distribution of the proceeds of sale. 

Butler, Stillman & Hubbard, for complainant. 
Swayne, Swayne & Hayes and R. G. IngersoU, for receiver. 
Robert Gr. Ingersoll, for Wm. Stewart Tod. 
A. L. Smith, E. D. Potter, Jr., and J. L. Price, for intervening 
creditors. 

Before TAFT, Circuit Judge, and RICKS, District Judge. 

TAET, Circuit Judge. Complainant exhibited its bill praying 
for foreclosure of two mortgages upon the property of the Cin- 
cinnati, Jackson & Mackiaaw Ry. Company, and a sale of the road. 
Decrees of foreclosure and sale hâve been passed, the entire corpus 
of the défendant company has been sold, and the sale conflrmed. 
The questions now to be decided arise upon distribution, and are 
presented on two motions to that end, made by certain intervening 
judgment creditors, whom we may shortly call Schaffer et al. The 
défendant company was a consolidation of the Jackson & Ohio Rail- 
road Company, owning and operating a road running from Michi- 
gan into Ohio, and the Cincinnati, Van Wert & Michigan Railroad 
Company, whose road lay whoUy within Ohio. Thèse constituent 
parts we shall call hereafter, the one the Jackson Division, and 
the other the Van Wert Division. Before the union, the Van 
Wert road had placed two mortgages on its property; the ârst 
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to secure an issue of bonds amounting in round numlsers to $1,150,- 
000, and the second to secure an issue of income bonds of which 
there were outetanding at thé foreclosure $363,000. After the 
union, the new company issued a mortgage to secure bonds amount- 
ing to more than $2,000,000. This mortgage covered its whole 
road, including the Van Wert Division, but its lien on that divi- 
sion was, of course, subséquent to that of the two mortgages above 
stated. The two divisions of the road were, by order of court, 
sold separately. At the flrst sale of the Jackson Division it was 
struck ofl to the reorganization committee of bondholders and stock- 
holders of the défendant company at their bid of $2,525,000, to 
secure the completion of which they deposited $25,000. The Van 
Wert Division was struck off to A. V. Eice and associâtes at |1,640,- 
000, and $15,000 was deposited as security. After obtaining one 
or more extensions, both purchasers declined to complète their 
bids. A resale was ordered, and the reorganization committee bid 
in both divisions; the Jackson Division at $2,250,000, and the Van 
Wert Division at $150,000. On motion Bice's deposit of $15,000, 
less the expenses of the flrst sale, was retumed to Mm by order of 
the court. 

The flrst motion of Schaffer et al. is for an order requiring the 
committee of reorganization to pay into court $250,000, which, with 
their deposit of $25,000, already in the registry of the court, would 
make up the différence of $275,000 between their flrst and second 
bids for the Jackson Division. The committee still hold $150,000 
of flrst mortgage bonds applicable to the purchase price under the 
decree for sale, and the effect of the order asked, therefore, would 
be to require a further payment of $100,000 in cash. 

The second motion is for distribution of this fund to pay the 
judgments of Schaffer et al., aggregating $18,000. 

If there are no other creditors of the road entitled to share in 
this distribution, it is apparent that the fund of $25,000 already in 
court will suflflce to pay Schaffer et al. in full, and the order upon 
tlie committee, moved for, need not be made. 

As to the flrst motion, the committee contend that, not only 
should they not be required to make up the deflciency on the re- 
sale of the Jackson Division, but that the deposit of $25,000 al- 
ready made should be returned to them. They urge that, as Bice 
was roiieÀ-ed from the loss of his deposit, on his default, the same 
measure of mercy ought to be extended to them. We are of the 
opinion that the circumstances of the Rice bid and the bid of the 
committee are very différent. None of the parties resisted Rice's 
motion. He made his bid to secure himself and associâtes from 
severe losses arising from their investment in the original con- 
struction of the road. He made it with the reasonable hope that 
he might be able to complète it, but he failed only from lack of 
funds. The committee failed to complète their flrst bid, not from 
want of funds, but because they concluded that the price they had 
contracted to pay was too high. They had not made as good a 
bargain as they could make if they were given a second chance. 
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We do not see anything in the situation tkat appeals strongly to 
the mercy of the court, and we do not see why, if unsecured cred- 
itors will dérive advantage from tlie con tract of purchase wliich 
the authorized représentative of tàe committee deliberately made, 
the court ought not to fully enfo-rce it for their benefit. Nor is 
there any doubt in regard to the power of the court to do so. The 
suprême court of the United States, in the case of Camden v. May- 
hew, 129 U. S. 73, 9 Sup. Ct 246, decided that: 

"When a decree of a court of equity for the sale of a tract of land requires 
the sale to be made upon the terms 'cash in hand upon day of sale,' and the 
person bidding for It at the sale is the highest bidder, and as such Is duly 
dedared to be the purchaser, no confirmation of the sale by the court is 
necessary to flx liability upon him for the deficiency arislng upon a resale 
in case he refuses without cause to fulflU his contract, and, if the purchaser 
refuses to pay the amount bld, the court, without confirming the sale, may 
order the tract to be resold, and the purchaser shall pay the expenses arising 
from the noncompletlon of the purchase, the application, and the resale, 
and also any deflciency In the priée in the resale." 

We hâve at bar a stronger case than the one cited, for hère 
the sale was confinned. The sale was what is known as a cash sale, 
though the cash was not to be paid on the day of sale; but this 
différence does not affect the application of the principle laid down 
by the suprême court If there are any creditors whose claims 
hâve not been paid, they are entitled, therefore, to an order upon 
the reorganization committee, or their successor, the company now 
in possession of the road, requiring the payment into court of the 
deficiency in the resale. 

As to the motion by Schaffer et al. for distribution, the point at 
issue between them and the reorganization committee is whether 
the latter, as holders of ail the flrst mortgage bonds on the Van 
Wert Division, may share in the distribution as unsecured cred- 
itors to the extent of $1,000,000, the différence between $1,150,000, 
the face of their bonds, and $150,000, the proceeds of sale of their 
mortgage security. The consolidated company, by the union, of 
course assumed the payment of the Van Wert bonds; and, unless 
thèse bonds hâve been paid or extinguished, the claim of the com- 
mittee would seem to be weU grounded. If so, the amount to be 
received by Schaffer et al. on their judgments will be inconsiderable. 
They maintain that the claim of the committee in this behalf can- 
not be sustained, because by the carrying ont of the reorganiza- 
tion plan and agreement, to which ail the Van Wert ûrst mort- 
gage bondholders were parties, their bonds were fully satisfied 
as against the old company. Hère is presented the chief point 
of discussion on thèse motions: Has the exécution of the reor- 
ganization plan under the agreement extinguished the bonds of 
those who accepted its beneflts? The plan and agreement were 
made before the f oreclosure proceedings, but the détails of the plan 
were somewhat modifled from time to time. The plan was that the 
road should be bought in by the committee at the foreclosure sale, a 
new company organized, (if necessary,) and that new securities 
be issued to "take up" the old securities. The détails of the plan 
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finally adopted and carried out, as stated in a circular of tlie com- 
mittee, were as foUows: 

"The holders of the présent bonds shall receive, dollar for dollar, of thé 
new bonds, for principal and Interest, being calculated at four per cent, from 
payment of last coupon; and the old stockholders shall receive of the new 
stock in exchange for the old, share for share, upon the payment of one per 
cent on the common stock and three-quarters of one per cent, on the pre- 
ferred stock, payable by the holders on deposit of said stock or présent cer- 
tlflcates with the Central Trust Company of New York for the purpose of 
exchange." 

"Eight hundred thousand dollars of said bonds shall remain in the ti-easury 
of the Company for futm-e additions to and Improvements of the property, 
and for the purchase of additional rolling stock as required. The Sp4,000,000 
will be issued and delivered to the reorganization committee, and used by 
them to carry out the terms of the reorganization agreement." 

It was also provided that the income bondholders were to re- 
ceive the stock of the new company in exchange for their bonds, 
share for bond, without the payment of any assessment. The 
agreement, after reciting the plan, went on to define the duties of 
the subscribers thereunder, and the authority and powers of the 
committee essential to its exécution. 

The agreement provided that the owners of bonds and stock 
should deposit them with the Central Trust Company for account 
of the committee, and accept "in lieu thereof" negotiable certifl- 
cates of deposit; that they should in ail cases exécute transfers, 
so that the légal title of the bonds and stock should be vested in 
the committee for the use of the committee, and subject to their 
control. The plan of reorganization is approved of in the agree- 
ment, and the committee are constituted the trustées and agents 
of the subscribers to carry it out. The committee are given power 
to enforce foreclosure proceedings, to act for the subscribers in 
ail meetings of stockholders and bondholders, and institute ail 
necessary légal proceedings; "to approve, secure, control, pay over, 
surrender, and otherwise dispose of" the bonds and stock deposited 
with them, "and ail rights, privilèges, property, and interest there- 
in represented, or pertaining thereto, in furtherance of any reor- 
ganization; to receive and receipt for so much of the proceeds of 
any sale or sales of the whole oi* any part of the property covered 
by or included in the said mortgages as may pertain to the secu- 
rities deposited hereunder, and thereon to cancel, surrender, or re- 
duce said securities, or any part thereof, therefor." The commit 
tee is further given power to secure the sale of the road as a 
whole or in blocks, as may seem best, and to purchase such parts 
as they deem proper, or the whole of it, at public or private sale, 
at such prices as the committee deem proper for the protection 
of the subscribers; and "to hold the property purchased either 
in their name or in the name of persons chosen by them," and to 
apply the securities deposited with them in satisfaction of any such 
bid, according to their discrétion, and to bprrow money either on a 
pledge of the securities deposited or of the property purchased, 
for such an amount as they may require pending reorganization. 
The committee are given power to take the deed of such parts ef 
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the road as they purchase, or, "if any part should be purchased by 
others, the committee and trustées may receive the distributive 
share due on the securities held by them out of the proceeds of 
such sale, and distribute the same according to the rights of the 
parties hereto, less their pro rata share of ail expansés incurred" 
under the agreement. 

Ail the flrst mortgage bondholders of both the Jackson and Van 
Wert Divisions hâve signed the agreement, as well as ail the stock- 
holders of the old company. The holders of |152,000 of the Van 
Wert income bonds out of |S63,000 hâve also signed. A new Com- 
pany has been organized to take the road and issue the securities, 
and those securities hâve been issued. 

The argument on behalf of the committee is that the défendant 
company, which owes the amount of the bonds, was not a partj 
to the agreement. and therefore that the benefit accruing to the 
bondholders thereunder could not inure to the benefit of the com- 
pany. The bondholders and stockholders, it is said, had a right 
to purchase, and, having purchased, had a right to make such an 
agreement among themselves as seemed best to them in regard toi 
the division and incumbering of the property. The company, by] 
the sale, had been lawfully divested of ail ownership and further 
interest in the railroad, and must dépend alone on the proceeds of 
sale to pay its debts. As between the company and the holders of the 
Van Wert bonds, it is said the former can take no benefit from the 
fact, if it be a fact, that the bondholders hâve made a fortunate 
investment in their purchase. The argument is plausible, but it 
does not meet the real point of the case made by Schaffer et al., 
which is that it was the intention of the bondholders and stock- 
holders subscribing the agreement, as evidenced by the terms of 
the plan and agreement, that when the new bonds were delivered 
for the old, the old bonds should be considered paid and extin- 
guished. It is immaterial whether the old company was a partj 
to the reorganization agreement or not, if in fact the subscribers 
intended to extinguish the obligations of the company and hâve 
done so. It is well settled, both in the fédéral courts and in the 
courts of Ohio, that in certain cases two parties to a contract may 
stipulate for the benefit of a thtrd person, a stranger to the con- 
tract; ami that the third party may sue thereon, to recover the 
beneflt inuring to him. See Hendrick v. Lindsay, 93 U. S. 143 ; Em 
mitt V. Brophy, 42 Ohio St. 82. By an analogous principle it has 
been held that, where a stranger pays to the holder of a note the 
amount due on it, intending thereby to pay it, the debt is extin- 
guished, and the maker may hâve the beneflt of it In Dodge v. 
Trust Co., 93 TJ. S. 379. it was held that where a stranger paid the 
amount of a note in bank for collection, the question whether his 
act was a payment of the note or a mère purchase of it was one 
of intention. The same rule has been applied to the payment of 
judgments. Harbeck v. Vanderbilt, 20 2»J^. Y. 395. In Wood v. 
Safe-Deposit Co., 128 U. S. 416, 9 Sup. Ct. 131, where coupons on 
negotiable bonds were taken up by an ofiScer of the company which 
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had issued them, with Ms own money, it was said that the ques- 
tion of whetlier the coupons were paid or still remained as a lien 
upon the property which originally secured them was a question 
of the intention of the offtcer who took them up, and f rom the 
facts and circnmstances of that case the court found that the of- 
flcep did intend to pay them, and that the coupons were extin- 
guished. In Ketchum t. Dnncan, 96 U. S. 659, the circumstances 
were such that the court, in applying the same principle, found 
that the stranger had not intended to pay the coupons, but to buy 
them. 

In the case at bar we hâve the subscribing stockholders and bond- 
holders pooling their securities for the purpose of buying the old 
road and reorganizing and agreeing among themselves that in ex- 
change for their old securities they would receive securities to be 
issued by the new road. If now, from the agreement and circum- 
stances of the case, we can infef that they intended thereby to wipe 
out and extinguish the old securities, we can properly hold, on the 
principle of the cases cited, that the old bonds were absolutely paid. 
Taking up the plan and agreement by the four corners, we hâve not 
the slightest doubt that it was the intention of the parties, if the plan 
was successfully carried out, the old road purchased, and transferred 
to the new corporation, and the new securities issued, that the old 
bonds should be considered extinguished. The plan in its entirety 
has been successfully carried out, and the resuit of payment fol- 
lows. 

Great stress is laid by counsel for the committee upon the powers 
of the committee over old securities deposited with them as évidence 
that it was not the intention of the subscribing bondholders that 
under the agreement their bonds should lose their character as living 
obligations of the old company. By the agreement the title to the 
bonds before the purchase was to vest in the committee as trustée, 
to enable them to carry out the plan of reorganization, and to that 
end, with a wealth and redundancy of verbiage, every power that 
could be suggested with référence to those old securities was con- 
ferred upon the committee. They were given the power to pledge 
the old securities, and to raise money on them, and to use them in 
the purchase of the road, or to dispose of them in any other way in 
furtherance of the plan. But why should this show that, after the 
plan was carried out, the bonds were not to be considered paid? It 
is, of course, true that pending its exécution the bonds were not ex- 
tinguished. On the contrary, they were the very instruments with 
which the committee were to do the work. Payment of them was to 
foUow only after the road had- been bought, and the new securities 
issued. 

Nor does the power to receive the proceeds of sale given to ihe 
comiuittee hâve any application to the présent condition of affairs, 
now that the committee own the whole road. It was not certain 
that the committee would flnd it best to buy the whole road, and 
thus carry out the plan in its entirety. The committee were given 
the discrétion to pétition the court for a sale of the road in blocks, 
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and to buy such. blocks as they deemed best. If tbe road had been 
sold in blocks, and the committee had bought some of the blocks, 
and other purchasers had bought other blocks, the pfoceeds of the 
latter would probably hâve been applied to reduce the flrst mort- 
gage bonds. Or, if the road had, aU of it, gone to other purchasers, 
there would hâve been nothing to do but to receive the proceeds in 
exchange for a surrender of the bonds, and to distribute the money 
among the bondholders. It is to such contingencies that we must 
apply the words of the agreement — so much relied on by counsel 
for the committee — in which power is given to the committee "to 
receive and receipt for so much of the proceeds of any sale or sales 
of the whole or any part of the property covered by or included in 
the said mortgages, and thereon to cancel, surrender, or reduce said 
securities, or any part thereof, therefor." This becomes quite ap- 
parent when the same power is referred to in another part of the 
agreement, where the duty of the committee towards the various 
bondholders is set forth. There it is said: 

"And in case the committee and trustées do not purcliase the said proper- 
ties, or every portion thereof, or if any portion of it sliould be sold to 
otiiers, the committee and trustées may receive the distributlve share due, on 
the securities held by them ont of the proceeds of such sale, and distribute 
the same according to the rights of the i)arties hereto, less their pro rata 
share of ail expenses incurred hereunder." 

The power to receive the proceeds of sale thus given is, therefore, 
not at ail inconsistent with an intention on the part of the sub- 
scribers to the agreement that in case that and after the committee 
purchased the entire road, the old bonds should be extinguished by 
the issue of the new bonds, in accordance with the plan. It was 
not in the contemplation of the parties that if they purchased the 
whole property of the défendant road there would be any proceeds 
of sale to be distributed among them. Counsel for the committee 
concède this, and that it is manifestly true can be inferred from 
the embarrassment that would attend the disposition, under the 
agreement, of any part of this $125,000, if it is to be received back 
by the reorganization committee by virtue of their title to the Van 
Wert flrst mortgage bonds. How is it to be divided? If the 
language referred to is to hâve the meaning urged on behalf of the 
committee, then this fund goes to the Van Wert bondholders. It 
will therefore follow that, because their mortgage security only 
realized the nominal sum of |150,000, they obtain greater beneflt 
from the foreclosure and sale and the reorganization agreement 
than the Jackson Division flrst mortgage bondholders, whose se- 
curity sold for more than their mortgage bonds. Plainly, the 
parties to the agreement intended no such paradoxical resuit. 

Ail the stockholders were parties to the reorganization agree- 
ment. As stockholders in the old company, they would be liable 
to the Van Wert bondholders for this deflciency, amounting to 
$1,000,000, on the Van Wert bonds. Can the Van Wert bond- 
holders, or the committee of reorganization for them, enforce this 
liability? It is conceded by counsel for the committee that they 
cannot. If not, why not? The only reason is that the bondhold- 
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ers under the agreement hâve împliedly agreed witb the stock- 
holders that the new securities which they hâve received, ertinguisb 
their debt Gounsel for the committee say: 

"We tMnk It is true that tbe bondholâers could not sue the stockholders, 
parties to the reorganizatlon agreement, upon their individual liabillty, but not 
by reason of the fact that the issue ot new bonds was to be a payment of 
the bonds of the old oompany, but for the reason that the rights of the 
holders of the bonds and the stockholders became merged in the bonds 
and stock deposlted wlth the trustée in carrying out the agreement, so that 
they were held for the equal beneilt of both; and the trustée would mani- 
festly hâve no power to use them in any way which would be to the détri- 
ment of any of the cestuis que trustent." 

We do not see that counsel avoid the difficulty by this explanation. 
It is as much as to say that the stockholders and bondholders, as 
between themselves, agreed to look to the plan of reorganizatlon 
alone for the satisfaction of their claims; in other words, that as 
against ail the stockholders of the oompany the delivery of the 
new securities for the old would be payment of the old. But, if 
payment as to the stockholders is to be inferred, why may we not 
also infer an intention to pay absolutely? The well-understood 
purpose of every reorganizatlon agreement of this kind, when en- 
tered into by ail the stockholders and ail the bondholders, is to 
wipe out ail the obligations, and readjust the debts and interests 
between the creditors and stockholders. The bondholders thereby 
agrée, in effect, to look to the corpus of the raUroad alone for the 
payment, and accept the new mortgage debt of that corpus in lieu, 
i. e. in payment, of the old. 

The Van Wert road Went to the reorganization committee for 
$150,000. This was the lowest price fixed in the decree for sale. 
Presumably the court would not hâve confinned the sale for this 
price, except to the représentative of the holders of the flrst mort- 
gage bonds, amounting to |1,150,000. Sold to them, it was practical- 
ly immaterial whether they paid |150,000 or $1,150,000. The price 
given was plainly inadéquate, except under the circumstances 
stated; and it would be inéquitable for this court, if it can avoid it 
by applying any légal principle, to permit the inadequacy of the 
price paid by the purchasers to enable them to secure a very large 
portion of the assets of the road still in the hands of the court for 
distribution, to the préjudice of creditors, who thus far hâve re- 
ceived nothing on their claims. We must hold, therefore, that the 
Van Wert bondholders are not entitled to be treated as unsecured 
creditors to the extent of a million dollars, or of any other sum, 
against the défendant company, or to share as such in the dis- 
tribution of any further assets available for the payment of the 
company's debts. 

The two questions which were made on the motion hâve thus 
been disposed of, but we are unable, with the showing made be- 
fore us, to enter an order of distribution, because we are not ad- 
vised whether the moving creditors, Schaffer et al., are the only 
ones entitled to share in such distribution. If they are, it will not 
be necessary to make the order upon the reorganization committee 
to pay 'up the deficiency in the resale. If there are others, it will 
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be necessary to detennine the amount of their claims, and then 
perhaps to make the order upon the reorganization committee. 
There seem to be other intervening creditors than those who make 
this motion, and, until the validity of ail the claims entitled to 
share in the distribution has been determined, the order cannot be 
entered. 

Counsel may présent to the court the facts material in making 
the proper order at Cleveland, on Monday morning, November 14th. 



(October 4, 1893.) 

TAPT, Circuit Judge. After the flling of the foregoing opinion, 
the case was referred to Irvin Belford as master, to take évidence, 
and report upon the validity of the claims made to the fund in ac- 
cordance with the principles announeed in the opinion. Notice 
was given to ail parties interested, a hearing was had, évidence was 
taken, and exhibits were filed, and the master has flled hia report, 
in which he concludes that the only creditors of the Cincinnati, 
Jackson & Maekinaw Eailway Company who are entitled to share 
in the fund of $25,000 now in the registry of the court are Francis 
M. Schaffer, $6,139.34, with interest fro'm October 27, 1888, at 6 
per cent. ; Byrd Hubbard, $253.40, with interest at 6 per cent, f rom 
May 6, 1889; Annie M. Dolan, $196.29, with interest at 6 per cent, 
from October 21, 1889; Charles P. Patterson, $5,689.80, with in- 
terest from Pebruary 25, 1888, at 7 per cent.; and John W. FoU, 
$2,444.81, with interest at 6 per cent, from December 1, 1891. Ex- 
ceptions hâve been filed by defeated claimants, and upon thèse ex- 
ceptions arise the questions now to be decided. 

The largest claim against the fund was presented by William 
Stewart Tod. It was in the form of a judgment for $228,397.21, 
with interest since îTovember 7, 1889, against the Cincinnati, Jack- 
son & Maekinaw Eailroad Company. The facts in regard to this 
judgment as found by the master from the évidence are that the 
principal of this judgment was made up of advancements to the 
old Company to pay interest on bonds and current liabilities by 
a number of the directors, or by flrms in which the directors were 
partners. Thèse directors were Walston H. Brown, George F. 
Stone, George R. Sheldon, Eichard T. Wilson, J. Kennedy Tod, C. 
M. McGhee, John T. Martin, Samuel Thomas, and W. T. Walters. 
The advancements were represented by différent unsecured notes 
of the Company made to the foregoing individuals, who, in order 
that the claims might ail be in one person, indorsed the notes in 
trust and without considération to William Stewart Tod, in whose 
name the judgment was taken. When the reorganization com- 
mittee was formed, it was stipulated and agreed that those who 
were the real owners of this judgment should stand exactly as if 
they were flrst mortgage bondholders, and the amount of bonds 
to be issued by the new company was increased beyond the amount 
of the old bonds sufficiently to allow the issues of bonds to take up, 
dollar for dollar, the claims aggregated in this judgment Thèse 
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bonds hâve been issued by the new compaiiy, organized by the 
reorganization committee to the Central Trust Company, which 
holds the bonds subject to the order, net of the new company, 
which issued them, but of the reorganization committee, who are 
the trustées and agents for the bondholders and thèse judgment 
creditors. The new company is completely organized. It is in 
possession 6t and is running the road. The delay of the reor- 
ganization committee in distributing the bonds is caused, perhaps 
by this litigation, and certainly by the injunction suit to prevent 
the Cincinnati, Hamilton & Dayton Eailroad Company from pur- 
chasing from the reorganization committee stock of the new com- 
pany, and from guarantying the bonds issued by the new com- 
pany. The delivery of the bonds by the new company to the Cen- 
tral Trust Company to the order of the reorganization committee 
was a delivery to the old bondholders and thèse judgment creditors, 
for whom the reorganization committee were simply agents. On 
the principles announced in the opinion, this was a payment of 
thèse claims against the old company. It was a complète nova- 
tion, and discharged the old company, and any fund or property re- 
maining as its assets, from liability to pay them. The oral and 
documentary évidence abundantly sustains the findings of the mas- 
ter. Indeed, I am convlnced by the évidence that there was a 
written agreement embodying that which the master flnds to hâve 
been only a verbal agreement or understanding. The claim of 
William Stewart Tod as a judgment créditer to share in the dis- 
tribution of the fund now in the registry of the court was rightly 
rejected. 

A second claim made is by the reorganization committee for |20,- 
009.17, with interest from March 16, 1892. This claim arose from 
certain claims for rights of way now enjoyed by the railroad com- 
pany. On a previous référence the master reported that this claim 
was a lien upon the corpus of the railroad prior to the flrst mort- 
gage bonds. No exceptions hâve ever been flled to this report, 
which must stand confirmed. Subsequently the reorganization 
committee paid off this claim as a prior lien. This was obviously 
a mère payment, and not a purchase. It was made to clear the 
title for the owners by purchase of the property. Manifestly it 
entitles the payors to no claim against the purchase price of the 
property when sold subject to the lien. The master found that 
the claimants were not entitled to share in the distribution of the 
fund before the court, and this finding is sustained. 

A third claim is made by the reorganization committee for $14,- 
000, with interest from March 10, 1892. This was based on money 
paid by one J. M. C. Marble for the beneflt of the old company. 
The master, in the former référence, which, as already stated, stands 
unexcepted to and confirmed, reported that this money had been 
voluntarily paid by Marble, and could not be made the basis of 
a claim against the old company. If so, then, of course, it can- 
not share in the fund for distribution to the unpaid creditors of 
the old company. More than this, it now also appears that Marble 
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has corne into the reorganization scheme, and has had his claim 
paid JTist as the old bondholders hare been paid, dollar for dollar, 
in new bonds. The finding of the master on this claim is con- 
flrmed. 

A claim was presented for and on account of the advancements 
made by the Cincinnati, Jackson & Mackinaw Railway Company, i. e. 
the newly organized company, to pay the floating indebtedness of the 
peceiyer, contracted by Mm for and on account of labor, material, 
supplies, taxes, repairs to roUing stock, and amounts due to Con- 
necting Unes. The amount claimed is $44,267.79. It appears that 
on June 29, 1892, by an order of court on motion of the receiTer, 
consented to by ail of the parties in interest, $20,221.66 was paid 
out of the fund then in the registry of the court to the receiver, to 
pay taxes, etc., which were a lien on the road, and that the $44,- 
267.79 now claimed includes thèse $20,221.66. Why crédit should 
not be given for this payment by order of court, and the claim re- 
duced to $24,046.13, it is difacult to understand. The master re- 
ports that such réduction should be made, and he is clearly right. 

The master further reports that this indebtedness of the re- 
ceiver was incurred without especial authority of the court, and 
was paid by the new company rather to clear its title to property 
upon which the indebtedness would be a lien than as a loan to the 
receiver. It appears that the receiver delivered possession of the 
road to the new company in April, 1892, and that nothing was 
paid by the new company until some time after that date. I am 
clearly of the opinion that the new company did not pay this money 
as a loan to the receiver, but only for the purpose of clearing its 
own property from possible and probable liens. A large part — 
probably 40 per cent. — of this claim was for taxes which would and 
did constitute a lien, and the running expenses of the road during 
the receivership were also so regarded. It is a misnomer to call 
thèse payments by the new company loans to the receiver. They 
were payments for the new company's beneflt, and caunot entitle 
it to share in the fund now to be distributed. 

The claims in favor of which the master reports are founded on 
judgments for personal injuries and other torts arising in the opér- 
ation of the road. Their validity is not attacked, and no reason 
is shown why they should not be paid out of the fund. No claim 
is presented on behalf of the holders of the income bonds referred 
to in the previous opinion. 

There remains only to consider the claim of the receiver for his 
compensation. The amount claimed is $6,000 a year for two years 
and flve months and eleven days. The claim was rejected by the 
master on the ground that the order of référence limited his in- 
quiry to the "creditors" of the old Cincinnati, Jackson & Mackinaw 
RaUroad Company. It may be that the master was right in his 
conclusion, because of the language of the order of référence, but, 
as the court is not thus restricted, it may do equity. The com- 
pensation of the receiver should be paid out of the fund realized 
from the corpus of the railroad, because that was a necessary and 
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proper expense incurred in preserving the road for its creditors. 
This is flot denied by the holders of the claims just allowed, but 
they contend that the purchasers who paid for the road in bonds 
should be required to substitute therefor money enough to pay 
the expenses of the trust The purchasers deposited |40,000 on 
the order of the court, and paid the remainder of the purchase 
price in bonds. Presumably it was supposed by the court that 
this sum would pay the compensation of the receiver and other ex- 
penses, for the sale was confirmed to the purchasers, and the ques- 
tion of the receiver's compensation and expenses continued for 
further considération. In addition to the |40,000 deposited at the 
last sale, there was in the registry of the court the |25,000 for- 
feited on the flrst sale, which was not completed. Now, thèse 
siuns woTild hâve been ample to pay ail expenses and the allowed 
claims had not the court, with the express and written consent 
of the holders of the allowed claims, made an order for the pay- 
ment of $20,000 and more on account of taxes, etc., already paid 
by the new company. As already held, this was not chargeable 
to the court funds, and if, by reason thereof, the fund now in court 
is too small to pay those consenting to the order, they cannot com- 
plain. It would be inéquitable to change the terms of the sale 
so long acquiesced in simply to pay interest on allowed claims 
whose holders hâve yoluntarily permitted the fund to be reduced 
by a payment which would not hâve been made without their con- 
sent and against their objection. For the same reason I do not think 
that an order should be made on the reorganization committee to 
complète their flrst bid. In my opinion, the holders of allowed 
claims waived their right to interest by consenting to the pay- 
ment of $20,000 ont of the fund available for their claims. 

The receiver is a citizen and résident of New York, and did not 
come to live in Ohio, where the railroad is in opération, during 
the period of his receivership. The immédiate executive manage- 
ment of the road was in other haads. He is not, therefore, en- 
titled to compensation like that usually paid railroad présidents 
and receivers who are the active executive heads of the going rail- 
road, in immédiate charge, and who dévote ail their time to the 
same. I think that |2,500 a year, or f6,250 in ail, is ample pay 
for the receiver. The master will be aUowed $500 as a fee, and 
his expenses. The remainder, after payment of such court costs 
as remain unpaid, will be distributed pro rata to the claims al- 
lowed by the master. This will pay the principal of thèse claims, 
and something upon the interest due. 

Let a decree be entered accordingly, confirming both master"» 
reports as modified herein. 
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SMITH V. NORTHERN PAC. R. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 16, 1893.) 

No. 201. 

1, Public Lands— Gbants in Aid of Railhoads — Right of Wat— Definite 
Location dp Road. 

The right of way granted by Aet July 2, 1864, (13 Stat. c. 217, § 2, p. 
365,) to the Northern Pacifie Eallroad Company, "to the extent of 200 
feet lu wldth on eaoh side of said rallroad," is llmited to land wlthin 200 
feet of the Une of the rallroad as "definltely flxed" by the map thereof 
flled by the company May 26, 1873, In conformlty with section 3 of the 
act, and does not attach to land beyond sald limlts, but wlthin 200 feet 
Of the llne of the rallroad actually constructed, as agalnst one holding 
tltle to such land under a patent from the United States withooit réserva- 
tion. 

8. Samb— Mbaning of "Railroad" and "Railkoad Line. " 

No slgnificance is to be attached to the use of the word "raUroad" in 
the grant of said right of way, as distlngulshed from "raUroad llne," as 
used in the grant of lands In aid of the road, for the terms are used in- 
terchangeably, as synonymous. 

8. Samb— Déviation fbom Dbfinitb Location. 

The fact that railroads frequently deviate from their Unes of definite 
location, as flxed on thelr maps, Is no ground for Inferrlng that congress 
Intended that the right of way should foUow the constructed road, and 
not the Une flxed on the map, for the act, while provlding for such dévia- 
tion by giving the company the right of eminent domain, by its other 
provisions indicates a purpose to hâve the railroad actuaUy constructed 
on the Une flxed by the map, and to limit the right of way granted to 
the 200 feet on each side of that line. 

4. Samb— Décision of Commissioners as to Construction of Railroad — Rks 
judicata. 

A report that the rallroad had been completed In a good, substantial, 
and workmanlike manner, and as in ail other respects required by the act, 
made by commissioners appolnted by the président, under section 4 of the 
act, to examine and report whether it was ready for the service contem- 
plated, does not operate as a judicial détermination of the company's tltle 
to the right of way over the land on which the road was constructed, as 
agalnst one holding such land under a patent issued by the TJnited States 
wlthout réservation. 

In Errer to the Circuit Court of the United States for the District 
of North Dakota. 

At Law. Action of ejectment by Patrick R. Smith against the 
Northern Pacific Railroad Company. A verdict for défendant was 
directed by the court below, and judgment entered thereon. Plain- 
tiff brings error. Reversed. 

H. F. Stevens, for plaintiff in error. 

Fred. M. Dudley, (J. H. Mitchell, Jr., on the brief,) for défendant 
in error. 

Before CALDWELL and SAJSTBORN, Circuit Judges, and THAY- 
ER, District Judge. 

SAÎO30RN, Circuit Judge. The principal question in this case 
is whether, as against one holding title under a patent of the United 
States which contains no réservation of right of way to the com- 
pany, the right of way granted to the défendant, the Northern 
v.58F,no.3— 33 
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Pacific Railroad Cîompany, by the act of congress entitled "An act 
granting lands to aid in the construction of a raUroad and telegraph 
line from Lake Superior to Puget sound, on tlie Pacific coast, by 
the northem route/' approved July 2, 1864, (13 Stat. c. 217, p. 365,) 
attached to a tract of land 200 feet in width on eacli side of its 
railroad, as actually constructed, where the railroad, as constructed, 
crosses the land in question, but the line of its definite location 
shown on its map filed for that purpose with the secretary of the 
interior, and accepted by Mm, does not cross it, but passes about 
two miles south of it. 

The property in controversy is eight lots in the city of Bismarck, 
in North Dakota, which were a part of an 80-acre tract of land that 
was entered by John A. McLean, as mayor of that city, in behalf 
of its inhabitants, under the town-site act, (Eev. St. § 2387,) and was 
patented to him thereunder July 21, 1879. The corporate authorities 
of tha/t city subsequently conveyed thèse lots to Patrick E. Smith, 
the plaintiff. The 80-acre tract on which thèse lots are situated 
was selected as the location for a portion of this town site, and 
surveyed, prior to June 20, 1872. In the year 1872, the attorney 
of the Lake Superior & Puget Sound Land Company — the company 
that first made this sélection — commenced, and thereafter con- 
tinued, to sell lots upon this town site according to a plat thereof 
which was then made, and subsequently, on February 9, 1874, re- 
corded in the office of the register of deeds of the county in which 
the land was situated. By the Ist of January, 1873, 30 buildings 
had been erected on the town site, and from that time untn the 
patent was issued the population of the city, and the improvements 
in it, continued to increase. It was upon the town site thus se- 
lected, and the plat thus made, which were afterwards adopted as 
the plat and site of the city of Bismarck, that the patent to Mc- 
Lean was based, and it contained no reserration of ar- right of 
way to the Northern Pacific Eailroad Company. 

On February 21, 1872, the Northem Pacific Eailroad Company 
filed in the department of the interior the map of its gênerai route 
east of the Missouri river. This route passed about three-quartérs 
of a mile south of this 80-acre tract. On May 26, 1873, it filed with 
the secretary of the interior, and he accepted, its map fixing the 
definite location of its line. The line thus flxed passed about two 
miles south of this 80-acre tract. During the year 1872, grading 
was donc by the company on this line, extending, in a continuous 
line, from its grading east of the township in which this tract was 
located to a point one-quarter of a mile west of the west line of this 
80-acre tract extended south to its intersection with the grading. 
During the year 1872, there was a line staked out across this tract 
substantially where the railroad is now constructed, but no grad- 
ing was done on this line until the spring of 1873. In the year 1873 
the railroad was constructed across this tract, and has since re- 
mained and been operated upon it. The grading on its line of 
definite location, two miles south, was abandoned. The lots in 
question are within 200 feet of the main track of this railroad, as 
actually constructed, and more than two miles from its line of 
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deflnite location, as shown on its map flled to definitely flx this line. 
Upon thèse facts, the court below instructed the jury that the lots 
were subject to the right of way of the company, and directed a 
verdict in its favor on that ground. 

Section 2 of the charter of the Northern Pacific Eailroad Com- 
pany proTides: 

"That the right of way through the public lands be, and the same hereby 
Is, granted to said Northern Pacific Railroad Company, Its successors and 
assigna, for the construction of a railroad and telegraph as proposed; * * * 
eaid way is granted to said railroad to the estent of two hundred feet in 
width on each side of said railroad where it may pass through the public 
domain, including aU necessary ground for station buildings, worlishops, 
depQts, machine shops, switches, slde tracks, tumta.bles, and water stations." 
13 Stat. c. 217, p. 367. 

Section 3 of this charter contains a grant of the company of — 

"Every altemate section of the publie lands, not minerai, designated by 
odd numbers, to the amount of twenty altemate sections per mile on each 
side of said railroad line, as said company may adopt, through the terri- 
tories of the United States, and ten altemate sections of land per mile on 
each side of said railroad whenever it passes through any state, and when- 
ever on the Une thereof, the United States hav© full title, not reserved, sold, 
granted, or otherwise appropriated, and free from préemption or other 
claims or rights at the tlme the line of said road is definitely fixed, and a 
plat thereof tiled in the oflce of the commissioner of the gênerai land of- 
fice." 

Section 4 provides that, whenever the company shall hâve 25 
consécutive miles of its railroad and telegraph line ready for use, 
the président shall appoint three commissioners to examine it, and, 
if they find and report that the 25 consécutive miles hâve been 
properly constructed — 

•'Patents of the land as aforesald shall be issued to the said company, con- 
flrming to the said company the right and tltle to the said lands situate op- 
posite to, and coterminous with, said completed section of said road." 

Tliis act was approved July 2, 1864. 

That the grants of the right of way, and of the lands in aid of the 
construction of this railroad, were granta in presenti; that they 
vested in the company the présent right to the lands and easements 
thus conveyed; that thèse grants were afloat, and attached to no 
spécifie land, until the line of the road was "definitely fixed," and 
that, whenever the line of the railroad was "definitely fixed," the 
sélection of the lands and of the right of way was thereby made, 
and the right to lands and easements thus selected vested in the 
company as of the date of the approval of the charter, — are proposi- 
tions now too well settled to admit of discussion. Eailroad Co. v. 
Baldwin, 103 U. S. 426; GrinneU v. EaUroad Co., Id. 739; Eailroad 
Co. V. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. Eep. 566; St Paul & P. 
E. Co. V. Northern Pac. E. Co., 139 U. S. 1, 11 Sup. Ct. Eep. 389; Land 
Co. V. GrifEey, 143 U. S. 32, 12 Sup. Ct. Eep. 362. 

It is also well settled that, so far as the land grant is concerned, 
the line of the railroad was "definitely fixed" by the filing with, and 
acceptance by, the secretary of the interior of the company's map of 
its line of definite location. The company thereby exhausted its 
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right of sélection, and so firmly anchored the land grant to this 
fixed Une of its own choosing that it could not thereafter change or 
vary it, without législative consent, so as to afiEect titles accruing 
tliereunder, or in any way affected thereby. Thus, in Van Wyck v. 
Knevals, 106 U. S. 360, 366, 1 Sup. Ct. Eep. 336, Mr. Justice Field, in 
delivering the opinion of the court, said : 

"The route must be considered as 'deflnitely fixed' wlien It has ceased to 
be the subject of change at the volltlon of the company. TJntU the map 
ts flled wlth the secretary of the Interlor, the company is at liberty to adopt 
STich a route as it may deem best, after an examination of the ground has 
disclosed the feaslbility and advantages of différent lines. But when a route 
is adopted by the company, and a map deslgnatlng it is filed with the secre- 
tary of the interior, and accepted by that offlcer, the route is established. 
It is, in the language of the act, 'deflnitely flxed,' and cannot be the suojeot 
of future change, so as to afiCect the grant, except upon législative consent." 

In Eailroad Co. v. Dunmeyer, 113 U. S. 629, 634, 5 Sup. Ot. Rep. 
566, Mr. Justice MUler, in delivering the opinion of the court, said : 

"The company makes Its own prelimlnary and final surveys by its own 
offlcers. It sélects for itself the précise Une on which the road is to be built, 
and it is, in law, bound to report Its action by flling Its map with the com- 
missloner, or, rather, in hls office. The Une is then flxed. The company can- 
not alter it so as to afCect the rlghts of any other party." 

And in Land Co. v. Griffey, 143 U. S. 32, 39, 12 Sup. Ct. Rep. 362, 
Mr. Justice Brewer, delivering the opinion of the court, said: 

"The fact that the company has surveyed and staked a Une upon the 
ground does not conclude it. It may survey and stake many, and flnaUy dé- 
termine the Une upon which it will buUd by a comparison of the cost and ad- 
vantages of each; and only when, by flUng its map, it has communicated to 
the govemment knowledge of its selected Une, is it concluded by its action. 
Then, so far as the purposes of the land grant are concemed, is Its Une defl- 
nitely flxed; and It cannot thereafter, without the consent of the govem- 
ment, change that Une so as to affect titles açcruing thereunder." 

Thèse décisions seem to be broad enough in terms, and positive 
enough in language, to settle the question hère presented. But it 
is said that the question now before us involves the limits of a right 
of way, and that the décisions referred to were rendered in cases 
involving land gr&nts in aid of the construction of railroads. This 
is true. But it is not perceived how the line of this railroad can 
be consistently held to be deflnitely and unalterably flxed, under the 
act of congress, by flling its map of deflnite location, and yet be sub- 
ject to another and subséquent deflnite flxing, on a différent line, 
by its actual cœistruction, for this is simply to say that a line which 
is "deflnitely flxed" is indeflnitely changeable. Nor is it perceived 
how this act of congress can be held to give the company the power 
to sélect and deflnitely flx one line of railroad for the purposes of 
its land grant, and another and a paraUel line for the purposes of 
its right of way. 

It is said that the grant of the right of way reads, "Said way is 
granted to said railroad to the extent of two hundred feet in width 
on each side of said railroad where it may pass through the publie 
domain," while the grant of lands in aid of the construction reads, 
"to the amount of twenty alternate sections per mile on each side 
of said railroad line as said company may adopt through the ter- 
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ritories of the United States, and ten alternate sections of land 
on each side of said railroad whien it passes thi'ough any state," and 
hence that the former grant refers to the constructed railroad, and 
the latter to the line of deflnite location on the map. But this 
argument is hypercritical. It proves too much. It proves that the 
land grant itself is to be measured from the line of deflnite location 
fixed on the map in the territories, and from the constructed rail- 
road in the states, for the grant is of 20 alternate sections "on each 
side of said railroad line" in the territories, and 10 alternate sec- 
tions "on each side of said railroad" in the states. The fact is that 
the words "railroad" and "railroad line" are hère used interchange- 
ably, as synonjTnous terms, and no spécial signiflcance attaches to 
the use of the one or the other. 

It is said that the completed raiiroads frequently deviate from 
their Unes of deflnite location, as flxed upon their maps, on account 
of unforeseen obstacles to construction; that congress must hâve 
known this fact, and must hâve intended that this right of way 
should follow the constructed road, ajud not the line flxed upon the 
map. Conceding the existence of the fact of the fréquent dévia- 
tion of raiiroads from their flxed Unes, and that congress was aware 
of this fact, it made ample provision for this déviation in section 7 
of the act, by giving to this company the power of eminent domain. 
The company was given the power to condemn its right of way, 
whenever it desired to deviate from its fixed line. On the other 
hand, there are many provisions in this act that indicate that it 
was the purpose of congress to hâve therailroadactu'ally constructed 
on the Une the company fixed by this map, and to limit the right 
of way granted to tiie 200 feet on each side of that line. It was 
in the contemplation of congress, when this act was passed, that 
this company would flrst file a map showing its gênerai route; that 
upon the flling of this map the lands within 40 miles of the route 
thus indicated should be withdràwn from entry for homesteads, 
from pre-emption, and from sale by the government, until the com- 
pany could survey, sélect, and deflnitely flx the line on which it 
proposed to build its railroad. Section 6. The company flled the 
map of its gênerai route through Dakota territory, east of the 
Missouri river, in February, 1872, but it did not flle its map of the 
deflnite location of its line until May, 1873. Why was this delay 
contemplated, and why was the line of the railroad required to be 
"deflnitely flxed" by a public record made and flled by the company? 
In our opinion, there were at least three objects to be accomplished 
by the flling of this map: First, that there might be a public and 
permanent record of the flxed line of this railroad, and thus of the 
limits of its right of way; second, that the deflnite location of the 
line of the railroad might be known to the secretary of the interior, 
and fumish the call for his adjustment of the land grant; and, 
third, that the date of the flling of tliis map might fumish a date for 
the détermination of the validity of pre-emption, homestead, and other 
rights. If the sole or main purpose of the map of this line of 
deflnite location was to furnish a call for the land grant, or a date 
for the détermination of the validity of rights that had accru ed, 
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and it was the intention of congress tha-t the raiiroad, when actually 
constructed, and the right of way granted, might be located else- 
where, nd accurate snrvey, no great delay, was necessary. Tlie 
exact limits of the land grant 20 miles distant from the line of the 
raUroad were of little importance. They might hâve been fixed with- 
out material loss to the company by any engineer, without leaving 
his oflQce, by drawing a straight line upon a map of the country from 
some fixed point upon the Eed RiTer of the North to another on the 
Missouri river, and certifying that as the flxed line of the raiiroad. 
But the main purpose of requtring this line to be definitely fixed 
was not only to fumish a call for the land grant, but also to provide 
a permanent record of the line of the raiiroad, and the limits of 
this right of way. Hence it was that some delay in definitely fixing 
the line waS contemplated. Congress intended that the engineers 
of the company should hâve ample opportunity to carefuUy survey 
the practicable lines of construction along the gênerai route, to dis- 
cover any obstacles to the construction of the road on thèse lines, 
and avoid them, and, when ajl this was done, that the company 
should definitely fix its line of raiiroad; that it should irrevocably 
choose, and, by filing its map of definite location, announce its 
choice of, the line on which it elected to construct its road, and 
along which it would exercise the right of way, and the right to 
the necessary ground for station buildings, workshops, dépôts, ma- 
chine shops, Bwitches, side tracks, tumtables, and water stations 
granted to it. It was vital to the success of the enterprise that the 
limits of this right and the location of thèse grounds should be care- 
fuUy selected. A line of construction definitely flxed without care- 
ful preliminary surveys might be ruinons to the company. Ail 
this the company, undoubtedly, fuUy appreciated. It appreciated 
the purpose and efEéct of definitely fixing this line. It took ample 
time to make experiments and accurate surveys of many lines, and 
to make a carefid and wise sélection. It did not file its map show- 
ing the definite location of its line until May, 1873, — until more than 
a year after its gênerai route had been selected. It did not file 
this map until after it had carefully chosen and surveyed its line, 
and partially graded its raiiroad upon it, past the town site on which 
the lots in question are situated. This sélection was made by its 
own ofiicers, in its own time, after every opportunity had been af- 
forded it to make a satisfactory choice; and we think it exhausted 
the right of sélection given by the act of congress, and definitely and 
irrevocably fixed the line of this raiiroad, and the limits of the 
right of way granted to it, as against third parties holding under 
patents of the United States. 

It is said that the décision and report of the commissioners ap- 
pointed under section à of the act, that the raiiroad and tele- 
graph line of the défendant had been completed in a good, sub- 
stantial, and workmanlike manner, and as in ail other respects re- 
quired by the act, and the approval of that report by the président, 
constitute a judicial détermination that this raiiroad was con- 
structed where it should be; that this is the décision by a spécial 
tribunal of a matter confided to it; that it cannot be attacked 
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collaterally; and that, as the United States hâve waived ail objec- 
tion to the location of the constmcted road, the pla'lntiff, holding 
under them, cannot attack it But the question now presented is, 
not whether the railroad Company had 25 consecntive miles of 
railroad and telegraph line ready for the senice contemplated 
when thèse commissioners reported, but whether the right of way 
granted to the défendant was lunîted to the 200 feet in width 
on each side of the line of railroad "deflnitely fixed" by its map, and 
partially graded, or whether it extended OTer a tract 200 feet in 
width on each side of the line of railroad on which it is now operat- 
ing, — ^two miles north of, and parallel to, its fixed line. This ques- 
tion neyer was confided to the commissioners for their détermina- 
tion, and never was decided by them. The question they were au- 
thorized to consider and détermine was whether or not the railroad 
and telegraph line were constructed in a substantial and workman- 
like manner, so that they would be serriceable for the purposes of 
their construction; whether they were "ready for the service con- 
templated;" not whether the title of the company to the lands on 
which they were constructed was obtained by the gTant of the right 
of way, or by the exercise of the powér of eminent domain, or had 
not been obtained at ail. Moreover, if there was any commissioner 
or tribunal charged with the duty of determining the question now 
presented, it was the commissioner of the gênerai land ofQce, and 
Mb issuance of the patent to the land in dispute to the plaintiff's 
grantor, without any réservation of the right of way to the défend- 
ant, would be a conclusive adjudication that thèse lands were not 
iSubject to any such right of way. Quinby v. Gonlan, 104 U. S. 420 ; 
Smelting Co. v. Kemp, Id. 636. It is unnecessary to consider, in this 
case, what effect, if any, the action of the commissioners who exam- 
ined this railroad, and of the président who approved their report, 
would hâve, if the question regarding this right of way arose be- 
tween the company and the United States, alone, and we express 
no opinion npon that question. But as against this plaintifiE, hold- 
ing under a patent issued by the United States to his grantor without 
any réservation, when the public recoi'd made by the company of the 
deflnite location of its line two miles south of this land remained 
unchanged and without amendment, we are clearly of the opinion 
that such action was without any effect. 

It is said that the right of way granted by this act should be 
held to extend for 200 feet on each side of the center line of the main 
track of the railroad, as originally constructed. It is not claimed 
that this right of way has been swung to the north and to the 
south from time to time, as the company has since changea its main 
track, as it must frequently hâve done, especially in large cities, 
where it has many tracks. It is not claimed that the company 
has ever amended its map of the deflnite location of its line to show 
where the line originally constructed was, or that there is any 
public record anywhere from which its location, and the limits of 
thîs right, can be leamed. The only way thèse can be discovered 
now is from the testimony of the few witnesses who hâve knowledge 
of where the main track was laid 20 years ago, and the death of 
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thèse witriesses will sbon compel a resôrt to évidence still lésa re- 
liable. Lots and lands in this country are bought and sold on tlie 
faith of th.e public records. If this rîght of way is not anchored to 
the line âxed by the map of this conipany, the record of that map 
must prove a constant snare to purchasers of lands near this rail- 
road. It is no answer to this position to say that the railroad is 
visible on the land it traverses, because it is common knowledge that 
lands are frequently bought and sold without a view of the prem- 
ises, and because no view bf the premises now could detennine 
where the main track was 20 years ago. We are unable to persuade 
ourselves that congress ever intended to leave the location and 
limits of this right of way so undeflned and undefinable. 

After the most careful considération of this case, we are unable 
to flnd any reason for the rule adopted by the suprême court, that 
the line "deflnitely flxed" by the map furnishes the only call for the 
adjustment of the land grant, that is not equally cogent and con- 
vincing to prove that it also furnishes the call for determining the 
limits of the right of way. If it does not do so, the flling of the 
map does not "deûnitely ûx" the line of the railroad at ail, but leaves 
it indeftnite, and liable to be changed by the actual construction 
of the road. It was not essential to the adjustment of the land grant 
that the line of the proposed road should be deflnitely flxed after 
careful surveys, but it was vital to the interests of the company 
in its right of way, and in îts right to grounds for buildings and 
improvements, that its line should be carefully selected and defl- 
nitely flxed where the railroad could be economically constructed 
upon it. Patents issue to the company for the lands granted after 
the adjustment of the grant, and the map of deflnite location grows 
less valuable as a muniment of the title to thèse lands, but no pat- 
ents issue for the right of way, and the only record that deflnes 
or évidences the limits of that right is this map. It is of paramount 
importance that there should be a public record, accessible to ail, 
from which the extent and limits of this right may be ascertained. 
It would be intolérable that so valuable a right should be disconnect- 
,ed, as defendant's counsel claim it is, from the line deflnitely flxed 
;by the map of the company; should attach itself to the center line 
'of the main track of the railroad as originally constructed, 20 years 
ago, and should hâve no muniment of title, but the uncertain mem- 
ory of witnesses of its construction, to flx its limits. 

The resuit is that as against one holding under a patent of the 
United States, without réservation, the right of way granted to 
the Northern Paciflc Kaîlroad Company by the act of Congress 
entitled "An act granting lands to aid in the construction of a rail- 
road and telegraph line from Lake Superior to Puget sound on the 
Paciflc coast by the northem route," approved July 2, 1864, (13 Stat. 
c. 217, p. 365,) is limited to 200 feet in width on each sîde of the 
line of railroad "deflnitely flxed" by the coinpany's map of deflnite 
location flled May 26, 1873, and, as the lots in question were not 
within thèse limits, they were not subject to the defendant's right of 
way, and it was error for the court below to instruct the jury to 
retura a verdict in its favor, : 
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It is unnecessary to notice other assignments of error, because 
the questions presented by them may net arise on a second trial. 
The judgment below is reyersed, wîtli costs, and tlie cause remanded, 
with instructions to grant a new triaL 



LITTLE JOSEPHINE MIN. CO. v. FULLERTON et aL 

(Circuit Cotirt of Appeals, Eighth Circuit. October 16, 1893.) 

No. 286. 

1. Mines amd Minihq— Adjoining Claims — Followino Vein— Habmlbss Er- 

BOR. 

Plalntlfif owned two mlnlng daims, tbe veina of whlch nulted bélow 
the surface, and, at a iiiueh greater depth, met the veln of défendants' 
clalm, whlch had been located long after the location of the older of 
plalntifE's clalrns. In ejectment for the ore below the point of meeting, 
whlch plalntiff clalmed, under Rev. St § 2336, as havlng the prlor loca- 
tion, the only Issue was whether the veins united or crossed each other. 
Meld, that It was Immaterlal whether the location of plalntiff's junior 
claim was prior or subséquent to défendants' location, and rulings upom 
évidence on that question, if erroneous, were not prejudiclal to plalntlfC. 
8. Same — Ore within Spacb op Intersection op Veins— Judsmbnt on Gên- 
erai Verdict— Question not Raisbd at Trial. 

A judgment on a gênerai verdict for défendants In sueh action wlll not 
be reversed because it faJls to deflne plalntlfC's rights, under Rev. St § 
2336, to tlie ore within the space of intersection of the velus, where the 
question was not called to the attention of the coiurt either before the 
verdict or when It was recelved, and where a statute of tbe state provides 
that a verdict for part of the premises clalmed shall particularly specify 
such part. 
8. Appbaii — Kbvibw — Mattbbs of Discrétion— Décision on Motion for New 
Trial. 

The déniai of a motion for a new trial is not subject to revlew lu the 
fédéral appellate courts. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

At Law. Action of ejectment by the Little Joséphine Mining 
Company against William FuUerton, Edward F. Clinton, Job V. 
Kimber, Eichard Mackey, Eichard W. Moseley, and John B. Ballard, 
to recover possession of a vein of ore. Verdict and judgment for 
défendants. Plainttff brings error. Affirmed. 

John G. Taylor, (K. T. McNeal, on the brief,) for plaintiff ia error. 
Willard Teller, (Harper M. Orahood and Edward B. Morgan, on 
the brief,) for défendants la error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

SANBORN, Circuit Judge. The Little Joséphine Mining Com- 
pany, a corporation, brings this writ of error to reverse a judgment 
in favor of the défendants in error in an action of ejectment which it 
brought in 1889 to recover possession of a vein of ore it claimed to 
own, and which the défendants had taken possession of, abcct 
800 feet below the surface of the earth. The défendants claimed 
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that they were ike owners of this vein at that point, and entitled 
to its possession, by vlirbue of their ownersMp of a vein wMch there 
interseçted the plaintijï's rein. The case was tj-ied to a jury. The 
facts were that the plaintiff was the owner of the Slaughterliouse 
Iode mining claim, which was patented in 1871 upon a location 
made in 1866 on tlie Slaughterhouse vein, which had a dip north- 
wardly, and which, after passing ont of its northerly side line 
extendèd down Yertically, struck the Fagan vein about 800 feet 
below the surface. The Fagan vein was owned by the défendants. 
Its apex was within the boundaries of the Fagan iode mining claim, 
which was located on the surface some distance northerly of, and 
nearly, parallel to, the Slaughterhouse daim. The Fagan claim 
was originally located May 8, 1876, but prior to its location a large 
portion of the tract included within its boundaries had been located, 
and was then legally beld, as a part of the Wheeler Iode mining claim. 
Prior to December, 1887, the defenda,nts became owners of both 
thèse claims. On December 1, 1887, they filed amended location cer- 
tiflcates of both the Wheeler and Fagan claims, the eiîect of which 
was to change their boundary Unes somewhat, and to swing them 
clear of e9,cb. other. The originaldiscovery shaft of the Fagan claim 
was within IJie boundary lines of the original Wheeler claim, and the 
défendants sank a new discovery shaft on it December 1, 1887. Up- 
on thèse amended cërtificates of Iqcàtion thèse two claims were pat- 
ented before this action was broùght. The Little Joséphine mining 
claim, which is owned by tbe plaintiff, is situated between, and nearly 
paraUel to, the Slaughterhouse and Fagan claims, and was located 
December 19, 1877. The Little Joséphine vein, the apex of which is 
within the surface lines of this claim, dips northwardly, and at the 
depth of 467 feet belbw the surface it unités with the Slaughter- 
house vein, and the vein thus formed by their union continues down 
with a dip northwardly, until ît strikes the Fagan vein. The dip 
of the Fagan vein is southwardly, and it passes op-t of the southerly 
side line ôf the Fagan claim extendèd vertically downward before 
it meets the Slaughterhouse vein. 

The plaintiff claims that at the point of meeting thèse two veins 
unité, and form a single vein, whUe the défendants maintain that 
they intersect each other like the parts of the letter "X." In their 
brief the counsèl for the plaintiff say: "The main contention was 
whether at this point thèse two veins united and became one, or 
crossed each other on their dip, and continued on as distinct veins." 
On another page they say: "Practically speaking, this was ail the 
contention there was at the trial." If a critical examination of the 
record does not fully justify this statement, it certainly strongly 
supports it, and in the considération of the case we give the plain- 
tiff the beneflt of the doubt, and treat this statement of its counsel 
as true. The court below properly charged the jury that the 
Slaughterhouse location was older than the Fagan location; that 
if the two veins united, the plaintiff woidd be entitled to ail the 
ore in the vein below the point of union; read to them section 2336, 
Rev. St., viz.! "Where two or taore veins intersect or cross each 
other, priority of title shaU govern, and such prior location shall be 
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entitled to ail ore or minerai contained within the space of inter- 
section; but the subséquent location sball hâve the right of way 
through the space of intersection for the purposes of the convenient 
working of the mine. And where two or more veins unité, the 
oldest or prior location shall take the vein below the point of union ;" 
— and told them that what was required of them was to say, upon 
ail of the testimony submitted, whether thèse two Teins crossed 
each other or united at their point of meeting. It is conceded that 
this portion of the charge is correct, but it is assigned for error 
that the court below admitted in évidence the original certiflcate 
of the Fagan claim, rejected évidence tending to show that the 
original discovery shaft of that location was within the boundary 
lines of the prior Wheeler location, and charged the jury that the 
Joséphine location was younger than the Fagan. Whether or not 
there was error in thèse rulings it is unnecessary to pause to consider, 
because it is perfectly évident that if they had ail been reversed 
this could not hâve beneflted the plaintiff. The only effect of op- 
posite rulings would hâve been to hâve dated the Fagan location 
December 1, 1887, when the amended certiflcate was flled, instead 
of May 3, 1876, when the original certiflcate was flled, and thus to 
hâve made the Joséphine location of December 19, 1877, senior 
to the Fagan location. But this could not in any way hâve 
affected the issue on trial. Both thèse locations were years 
junior to the Slaughterhouse location, which passed to patent in 
1871. Moreover the Joséphine vein united with the Slaughterhouse 
vein only 467 feet below the surface, and more than 300 feet before 
the united vein struck the Fagan vein. From the point of union 
of the Slaughterhouse and Joséphine veins to the point of contact 
of this united vein with the Fagan vein, 800 feet below the surface, 
the Slaughterhouse, being the prior location, took the entire vein. 
The title to it related back to the Slaughterhouse location as early 
as 1871, and the court properly instructed the jury that, if this 
vein united with the Fagan, the plaintiff must prevail, under the 
statutes, because the Slaughterhouse location was the older on that 
ground. Under this state of facts it was entirely immaterial 
whether the location of the Joséphine on its branch of the Slaughter- 
house vein was prior or subséquent to the location of the Fagan 
vein, and error without préjudice is no ground for reversai. Sanger 
V. Flow, 4 U. S. App. 32, 1 C. C. A. 56, 62, 48 Fed. Eep. 152; Dors- 
heimer v. Glenn, 4 U. S. App. 500, 2 C. C. A. 309, 51 Fed. Eep. 404; 
Railroad Co. v.Stoner, 4 U. S. App. 109, 2 C. C. A. 437, 444, 51 Fed. 
Rep. 649. 

It was claimed at the argument that the Joséphine claim ex- 
tended 375 feet farther east than the Slaughterhouse claim, and 
that as to this portion of the vein in dispute the title must dépend 
upon the priority of the Joséphine location over the Fagan location, 
but this claim flnds no support whatever in the record before us, 
and can receive no considération. The record discloses that the 
witnesses for the plaintiff testifled that the Joséphine vein united 
with the Slaughterhouse vein, but it is entirely silent as to the 
extent or exact location of either claim on the surface of the ground. 
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Neither the certiflcates of location, nor thé patents, nor any other 
évidence of the estent or limita of any of thèse locations has been 
préservée in the bill of exceptions. 

The déniai of the motion for a new trial, which is also assigned 
as error, was a matter in the discrétion of the court below, and 
is not subject to review in this court. Eailroad Co. v. Howard, 4 
U. S. App. 202, 1 0. C. A. 229, 49 Fed. Kep. 206; McClellan v. Pyeatt, 
4 U. S. App. 319, 1 C. C. A. 613, 50 Fed. Eep. 686; Village of Alex- 
andria v, Stabler, 4 U. S. App. 324, 1 C. C. A. 616, 50 Fed. Eep. 689. 

The last assignment of error is that "the court erred in entering its 
judgment for^the défendants without ascertaining and defining the 
rights of this plaintifE in and to the ore ât the point of intersection 
and crossing of the Slaughterhouse and Fagan veins, and for a 
failure by said judgment and decree to completely flx and détermine 
ail the rights of the respective parties to the property in contro- 
versy." 

But this was not a suit in equity. It was an action of ejectment, 
the trial of which resulted in a gênerai verdict for the défendants. 
The court entered the customary judgment of dismissal on such a 
verdict. The argument used to assatl this action of the court is 
that, as the jury must hâve found that the two veins crossed each 
other, the court should hâve entered a decree in favor of the plain- 
tif? for the recovery of the ore in the space of intersection. This 
position is untenable. No request was made inbehalf of the plain- 
tiff for the court to instruct the jury to return a verdict in its favor 
for the ore in this space, if there was any, nor was the attention of 
the court called to this question in any way before the verdict, or 
when it was received. The Code of Colorado expressly provides that 
in an action of ejectment, "if the verdict be for ail the premises 
claimed, as specifled in the complaint, it shall in that respect be for 
such premises generally. If thé verdict be for part of the premises 
described in such complaint, the verdict shall particularly specify 
such part, as the same shall hâve been proved, with the same cer- 
tainty hereinbefore required in the description of the premises 
claimed." Code Colo. § 269. 

If the counsel for the plaintiff desired a verdict of the jury for 
the ore in the space of intersection, in case the jury found the veins 
did not unité, it was their privilège to pray the court for an in- 
struction to that efEect, or, when the verdict came in, to move that 
the jury be instructed to modify their verdict to that effect; and 
if that request was refused, and a proper exception taken, this 
court might hâve considered whether there was error in such a 
ruling of the court below. This privilège the counsel for the plain- 
tif waived. They chose to stàke the whole case, and win or lose 
ail, on the décision of the single question whether the veins united 
or crossed. This they had the right to do, and, as the court below 
was not requested at the trial to consider or détermine the question 
now presented in this court, and did not act or refuse to act upon 
it, it surely committed no error hère for this court to consider. 

That the judgment of dismissal was properly entered upon this 
gênerai verdict for the défendants is axiomatic. A gênerai verdict 
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for the défendants in ejectment, which résulta from the trial of a 
hotly-contested issue of fact, certainly does not authorize the court 
to enter a judgment in that action in favor of the plaintiffs for the 
possession of any of the property in controYersy. We are of the 
opinion that there was no material error in this case, and the judg- 
ment below is afflrmed. 



CITY OF MINNEAPOLIS v. LUNDIN. 
(Circuit Coxirt of Appeals, Eightli Circuit October 30, 1893.) 
No. 299. 

1. Mastee akd Sekvakt— Neguobncb— Vice Principals— Who ake. 

Wtiere a city engineer, declared by the charter to be the gênerai super- 
Intendent of ail work doue by the city in the streets, appoints a superln- 
tendent of sewer construction, to hâve charge of that department of the 
work, and the latter employa a foreman, who controls a gang of men, 
TVith power to hire and discharge, and direct when, where, and how to 
work, such foreman is not a gênerai vice principal of the city In relation 
to a workman under him who Is injured by bis négligent act. Railroad 
Oo. V. Baugh, 13 Sup. Ct. Rep. 914, and Goal Co. v. Johnson, 56 Fed. 
Rep. 810, followed. 

2. Same — Defbctivb Phbmisbs— Fbi.low Servants. 

The duty of a city to use reasonable care to furnish a safe place for its 
employés to work In does not extend, in the construction of a sewer, to 
keeping the same safe at every place and every moment of tlme in the 
progress of the work; and if it becomes unsafe, through the omission of a 
îoreman, who is not a vice principal, to inform a workman that a dyna- 
mite cartridge lias failed to explode, the city is not liable for a resulting 
injury. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. Eeversed. 

David P. Simpson, for plaintifE in error. 
P. D. Larrabee, for défendant in error. 

Before CALDWELL and SAiJBORN, Circuit Judges, and THAY- 
ER, District Judge. 

SANEORN, Circuit Judge. The city of Minneapolis, the plain- 
tifl in error, seelcs to reverse the judgment against it recovered in 
the court below by Ericlî Lundin, the défendant in error, on the 
ground that the circuit court should hâve instructed the jury to 
return a verdict in its favor. 

The charter of the city of Minneapolis provides that the city 
engineer "shall hâve supervision and gênerai charge of ail work 
done for the city, and ail work done in any street, highway or 
alley in the city; may direct the manner of performing such work, 
and the construction of ail sidewalks, street crossings, bridges 
or other structures in or upon such streets." Sp. Laws Minn. 1881, 
c. 76, § 10. One S. W. Sublette was the superintendent of sewer 
construction for that city under the direction of the city engineer. 
One John Holdquist was the foreman of a crew of about 50 men 
engaged in the construction of a sewer on Fourth avenue in that 
city under the direction of the superintendent, Sublette. This 
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supeïintendent gave his directions as to tHs pièce of work to the 
foreman, and the latter hired and discharged the men in this crew, 
and directed them where to work and what to do. The members 
of this crew were ail engagea, on the day of the accident, in con- 
structing a sewer along a single block on Fourth avenue. Some 
of the men were opening the trench, others were laying the pipe, 
and others were flUing the trench behind the pipe-layers. In open- 
ing the trench it was necessary to break up the rock found there 
by blasting it so that it could be removed, and sticks of dynamite 
about eight inches long were used for this purpose. Erick Lun- 
din was a blaster employed in this crew, and it was his duty to 
prépare and flre the blasts of dynamite which were used to shatter 
the rock. He had been engaged in performing this duty for sev- 
eral weeks^ Andrew Andersen was another blaster, whose duty 
it was to prépare blasts for Lundin to flre. This was the method 
of preparing and firing the blast: After flve holes about two feet 
deep had been drilled near each other by machinery, one of thèse 
blasters took charge of thèse holes, cleaned them ont, placed a 
stick of dynamite in each with a cap and wire attached to it, flUed 
the holes with sand and tamped it down, and connected the wires 
leading from the dynamite with two larger wires which led to an 
electric battery some distance away, and when aU was ready Erick 
Lundin flred the blast by the use of the battery. It not infre- 
quently happened that some of the sticks of dynamite would not 
explode, and that the entire blast would be ineffectual. In that 
case it was the duty of the blaster who had loaded the holes to 
clean them ont, and reload them. On September 18, 1890, while 
the workmen we hâve referred to were in the common employment 
of the city in the varions capacities stated, Andersen prepared one 
blast, and Lundin prepared another, about 75 feet distant from 
him, and then fired both of them. Anderson's blast proved inef- 
fectuai, and he told the foreman, Holdquist, that "there was four 
holes went o£E and the other place didn't go off." Holdquist turned 
to Lundin, who stood by, but did not hear Anderson's statement 
that one of the dynamite sticks had not exploded, and told him to 
get some dynamite, and go down and reload thèse holes, because 
they had done no good. Lundin went away some distance, got 
flve sticks of dynamite, and carried them down where Andersen was 
at work with a pump cleaning out thèse holes. He cleaned four 
holes, and Lundin reloaded them. As he was pumplng out the 
fifth he struck a stone, at a depth of about eight inches, too large 
to corne through the pump, and so fast that he could not pull it 
up without breaking it. Lundin then took a drUl, put it in the 
hole to break the stone, and held it. He did not know that there 
was unexploded dynamite below the stone, but Andersen was 
the man who told the foreman that one of the sticks of dynamite 
had not exploded. Andersen struck the drill with a hammer, the 
dynamite exploded, and injured Lundin, the défendant in error. 
The judgment is based on the theo-ry that the foreman, Holdquist, 
was the vice principal of the city, and that his direction to Lundin 
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to reload the holes, without telling him that Andersen, who had 
loaded them, and was about to clean them ont, had said that the 
dynamite in one of them had not exploded^ was the careless 
act that caused the injury. No other négligence is charged against 
the city. 

Prima facie, ail persons engaged in a common employment in 
the service of the same master are fellow serrants. At common 
law, a servant who enters with others upon the common employment 
in the service of a common master assumes the ordinary risks of that 
service, including the risk of injury from the négligence of his fel- 
low servants. It is the duty of the master, however, to use ordi- 
nary care to furnish reasonably safe machinery and instmmentali- 
ties with which the servant may perform his work, and a reason- 
ably safe place in which he may render the service for which he 
is employed. It is also the duty of the master to use ordinary 
care to employ fit and careful coworkmen to assist in the common 
service. Thèse are absolute personal duties of the master, and 
cannot be so delegated as to relieve him from liability for their 
négligent discharge. 

A vice principal is the reprœentative of the master, and for his 
acts and négligence the master is responsible. An employé of a 
corporation may become such a représentative in two ways: 

First. He may be intrusted with the entire management and 
supervision of ail the business of the corporation, or with the en- 
tire management and supervision of a distinct and separate de- 
partment of its business, and in such a case he may be termed a 
gênerai vice principal, because in ail his acts relative to the busi- 
ness of the corporation he stands in the place of the master, and 
the latter is liable for his négligence in their performance. 

Second. One who bas not the authority of a gênerai vice principal 
may be intrusted by the master with the discharge of absolute 
Personal duties that rest upon it, such as the duty to use reasonable 
care to employ compétent and careful fellow servants, and in such a 
case he may be termed a spécial vice principal. He stands in 
the place of the master when he is discharging one of thèse per- 
sonal duties of the master, and the latter is liable for his négligence 
in the discharge of it; but in the performance of his other services 
as a gênerai employé he is not the représentative of the master, 
nor is the master liable for his négligence in the performance of 
them. Whether or not the master is liable for the négligence of 
such a servant in a given case must be determined by the nature 
of the duty in the performance of which he was guilty of the nég- 
ligence. If he was engaged in discharging an absolute duty of the 
master, the latter is liable; otherwise it is not. Eailroad Co. v. 
Baugh, 13 Sup. Ct. Kep. 914, 919, 921; Coal Co. v. Johnson, 56 Fed. 
Eep. 810 ; Brown v. Winona & St. P. R. Co., 27 Minn. 162, 165, 1,66, 
6 N. W. Eep. 484; Brown v. Minneapolis & St. L. Ey. Co., 31 Minn. 
653, 18 N. W. Eep. 834. 

In our opinion, the two authorities flrst cited, supra, are décisive 
of the question hère at issue. In the flrst case it was held that an 
engineer who, under the rules of a railroad company, was "re* 
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garded as conductor," and who had the direction and control of Ms 
engine and of his flreman upon it, was not a vice principal of the 
Company, and that the latter was not liable for an injury to the 
flreman, caused hy the engineer's négligent disregard of his orders. 
In the second case this court held that the fact that the foreman 
of a crew of 10 men had authority to direct them where to work and 
what to do, and was intrusted with the duty of propping the roof 
of a room in a mine, and keeping it safe for thèse workmen who 
were engaged with him in mining coal, did not make him a gênerai 
vice principal where his crew was one of several working under the 
gênerai direction of a pit bpss and a gênerai superintendent, but 
that the liability of the company for his négligence must be deter- 
mined by the nature of the duty he was performing when he caused 
the injury. 

That the foreman, Holdquist; was not the gênerai représentative 
or vice principal of the city of Minneapolis, this record clearly 
shows. He was not the gênerai manager or superintendent of its 
entire business, or of any separate and distinct department of ita 
business. The charter of that city declared that the city engineer 
should be the gênerai superintendent of ail work done for the city 
in any street, highway, or aUey, and gave him fuU power to fis 
the time, place, and manner of perforining it. The city engineer in- 
trusted the work of that branch of this department which con- 
sisted of the construction of sewers to Mr. Sublette, whose very ap- 
propriate title was siiperlntendent of sewer construction. Hold- 
quist was the boss of 50 men, with authority to hire and discharge 
them, engaged in the performance of a single pièce of sewer con- 
struction under the supervision of this superintendent. Ail the men 
employed by the city in the construction of sewers, whatever their 
grade or authority, were serving the same master in the same com- 
mon employment and in the same department. No pièce of work 
on any sewer constituted a department of the business of the city 
separate and distinct from any other work in such construction, 
and no one of the foremen or laborers below the rank of the superin- 
tendent, Sublette, could hâve been a gênerai représentative or vice 
principal of the city, if, indeed, he was. It foUows that in the per- 
formance of his gênerai duties of controUing the men in his crew, 
and directing them when, where, and how to work, Holdquist was 
a fellow servant of the défendant in error. 

It remains to consider whether or not he was a spécial vice prin- 
cipal when he committed the aUeged négligence complained of, 
whether or not he was then discharging the duties of his employ- 
ment as foreman in the common service of constructing the sewers, 
or some absolute and personal duty of the master intrusted to him. 

It was the absolute duty of the master to use reasonable care to 
enlpldy ordinarily careful and suitable servants to construct this 
sewer, and the performance of that duty had been intrusted to this 
foreman. But it is not claimed that he was négligent in the em- 
ployment of the man Anderson, who, with knowledge of the 
dynamite below, struck the fatal blow that caused the injury, or 
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that he failed in any other respect to carefully discharge tMs duty 
of Ms master. 

It was the duty of the master to use reasonable care and diligence 
to furnish a safe place for the défendant in error to perform his 
service in, and it is clatmed that it was a breach of this duty for 
the foreman to send him to reload thèse holes without notifying 
hina that there was dynamite in one of them. But the duty of the 
master to fumish a safe place for the performance of work does 
not require it to keep that place safe under the constantly changing 
conditions which the performance of such a work as the construction 
of a sewer nécessitâtes. The city furnished a street in which it 
was safe to construct a sewer. The comparative safety of the place 
where each man worked was necessarily constantly varied by the 
progress of the work, and the duty of the master did not extend to 
keeping every place where each workman labored safe at every 
moment of its progress. It was the duty of each workman to use 
reasonable care to so render his service that the place in which he 
and his fellow servants were required to labor should continue to 
be reasonably safe. It was the duty of the foreman to so direct the 
work of excavating, of laying the pipe, and of filling the trench 
that it would continue to be reasonably safe for every man in his 
crew to render the service assigned to him. But thèse were Per- 
sonal duties imposed upon the workmen and the foreman by their 
employment in the common service, and not by the délégation to 
them of the performance of any absolute duty of the master. The 
street originally furnished by the city was safe. The trench in 
which the rock was to be blasted was originally safe for the blasting 
of rock. If the safe place originally furnished by the city became un- 
safe in the progress of the work, it was rendered so not by any 
négligence of the ciiy or its superintendent in furnisMng it, but 
by the acts or négligence of the foreman and his workmen in dis- 
charging the duties imposed upon them by their common employ- 
ment, and for thèse acts and this négligence the city was not re- 
sponsible. Each employé assumed the risk of this négligence of his 
fellow servants when he entered the common employment. Ar- 
mour V. Hahn, 111 U. S. 313, 4 Sup. Ot. Eep. 433; Bunt v. Mining 
Co., 138 U. S. 4=83, H Sup. Ct. Eep. 464; KUlea v. Faxon, 125 Mass. 
485. 

The resuit is that the foreman was not the vice principal of the 
city, but was the fellow servant of the défendant in error in the 
performance of the only act of négligence disclosed by the record, 
and the circuit court should hâve instructed the jury to return a 
verdict in favor of the city. Eailway Co. v. Davis, 3 0. C. A. 429, 
53 Fed. Rep. 61; Gowen v. Harley, 56 Fed. Rep. 973, 980; Monroe v. 
Insurance Co., 3 C. C. A. 280, 52 Fed. Eep. 777; North Pennsylvania 
E. Co. v. Commercial Nat. Bank, 123 U. S. 727, 733, 8 Sup. Ct Eep. 206 ; 
Eailway Co. v. Converse, 139 U. S. 469, 11 Sup. Ct. Eep. 569; Eailwav 
Co. T. Cox, 145 U. S. 593, 606, 12 Sup. Ct. Eep. 905; Meehan v. 
Valentine, 145 U. S. 611, 618, 12 Sup. Ct. Eep. 972. 

The judgment is reversed, with costs, and the cause remanded, 
with directions to grant a new trial. 
v.58F.no.3— 34 
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BXOHANGB BA^K v. HUBBAED et al. 

(Carcult Court, S. D. New York. October 25, 1892.) 

NBaoTiABLB Instkumbnts—Draftb— Promise to Acckpt. 

Défendants, in order to enable a certain -flrm to buy cotton for them, 
prpmlsed the flrm that they would cash such sight drafts as the flrm 
should procure a certain bank to cash. The flrm communicated thls prom- 
ise to the bank, whlch accordingly cashed the drafts, but défendants re- 
fused to pay them. Held, that défendants were llable to the bank precisely 
as if they themselves had dlrected the bank to cash the drafts. 

At Law. Action by the Exchange Bank against Samuel T. 
Hubbard and others to recover money. On demurrer to the com- 
plaint. Demurrer overruled. 

John E. Abney, for plaintiff. 
Sullivan & Cromwell. for défendants. 

WALLACE, Circuit Judge. This is a demurrer to a complaint 
in an action at law. The complaint proceeds upon the theory 
that the défendants are liable to the plaintiff for the amount of 
certain bills of exchange, as upon the breach of an agreement to 
accept and pay the bills. The complaint can be fairly read as 
stating that, to enable Hope & Oo. to raise the money to buy 300 
baies of cotton and ship it to the défendants, the latter promised 
Hope & Go. to accept and pay such drafts as Hope & Co. should 
procure the plaintiff to cash, the drafts to be drawn on défend- 
ants, and made payable on presentment at the city of New York; 
that the plaintiff, in reliance upon the promise of the défend- 
ants to Hope & Co., of which plaintiff had been informed by Hope 
& Co., as well as upon a telegram sent by défendants to Hope & 
Co., cashed the drafts in suit; that Hope & Co. used the proceeds 
to buy the cotton; that Hope & Co. shipped the cotton to défend- 
ants, and: the défendants received it; aud that the défendants neg- 
lected and refused to accept and pay the drafts upon proper pre- 
sentment and demand. 

The plaintiff's right of action does not dépend upon the tele- 
gram sent by the défendants to Hope & Co. Its position is no better 
and no worse than if that telegram had not been sent, except to the 
extent that the message constituted a deflnite authorization to Hope 
& Co. as to the quantity of cotton to be purchased, the price to be 
pàid, the mode of shipment, and some other détails which need 
not be referred to. Kead in the light of what had previously taken 
place between Hope & Co. and the défendants, the telegram con- 
tains a statement which may possibly be construed as authorizing 
the former to draw on défendants for the price to be paid to Hope 
& Co. for the cotton ; but, standing alone, it does not purport to 
authorize Hope & Co. to procure the money from the plaintiff, or 
anybody else, upon the crédit of défendants, and, if the statute 
of frauds were in the case, would hâve no effect as a promise in 
writing of the défendants to be answerable to the plaintiff for the 
debt of Hope & Co. 
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Upon the facts stated, it is claimed that the défendants author- 
ized Hope & Ck). to procure the money with which to buy the 
cotton from the plaintiflE on such drafts as are set forth in the 
complaint. Défendants are therefore liable as principals for the 
contract of their agent, made within the terms of the authority 
conferred. If they had authorized Hope & Co. to borrow money 
for them, or on their crédit, from the plaintiff, without regard to 
the form of the security to be given, they woiild hâve been liable 
as for money had and received for their use. Having authorized 
Hope & Co. to procure it upon sight drafts, they are liable pre- 
cisely as though they had themselves directed the plaintifE to cash 
drafts drawn on them by Hope & Co. The demurrer is overruled. 



ST. LOUIS S. W. EY. CO. v. HENSON. 

(Circuit Court of Appeals, Bighth Circuit October 16, 1893.) 

No. 279. 

1. Appeal— Objection not Raised Below. 

In an action by a husband for the aUeged négligent klUtag of hl» 
wlfe, an objection that plaintlflf has no légal capaclty to sue will not be 
considered on appeal, where the objection Is then made for the flrst tlme. 

2. Same — Objections to Evidence. 

An objection to the Introduction of testlmony whlch states no ground 
for the objection, deserves no considération in the trial court, and will 
reeeive none in the appeUate court. 

3. Dbath by Wrongpul Act — Recovebt by Husband fok Loss op Wife's 

Sekvices— Marmed Wombn's Act. 

The Arkansas statute relatlng to marrled women, provldlng that their 
eamings shall be their sole and separate property, does not divest a hus- 
band of the right to hls wife's services, nor, where her death has been 
caused by négligence, preclude him from recovering for the loss of such 
services. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. AlHrmed. 

Statement by CALDWELL, Circuit Judge: 

H. M. Henson, the défendant in error and plaintiff below, brought this 
suit in the circuit court of the United States for the eastern district of Ar- 
kansas against the St. Louis Southwestem RaUway Company, the plaintiff 
in error, to recover damages for the alleged négligent killing of his wîfe by 
the railway company, while she was traveling In a boarding car attached 
to one of Its trains, There was a trial before a jury, and a verdict and judg- 
ment for the plaintiff, and the company sued out this writ of error. 

J. M. Taylor, J. G. Taylor, and Sam H. West, for plaintiff in error. 
E. Foster Brown, Sterling E. Cockrill, and George H. Sanders, 
for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 
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It is sàid in the brief of the leamed counsel for the plaintiff in 
error ttat the' plaintifE "had no légal right or capacity to Institute 
this suit in his own name. Conseqilently, having no légal capacity 
to sue, the objections to the testimony of each of the witnesses 
offered at the proper time by the plaintiff in error should haye been 
sustained, aiid no such évidence was légal under the complaint." 
But no such objection to the admission of the testimony was made 
in the lower court. The bill of exceptions states that "the plaintifE, 
to maintaiu the issue on his part, against the objection of the de- 
fendant then and there made to the testimony of each witness at 
the time made, and which objection the court overruled, and to 
which ruling the défendant at the time excepted." And the lan- 
guage of the assignment of errors is "that the court erred in per- 
mitting the witness 0. J. Storm to testify before the jury, and ad- 
mitting his testimony as évidence in this case against the objection 
of the défendant." This assignment is repeated in the same language 
as to every witness called by the plaintiff. A further assignment 
of error is "that the court erred in permitting any testimony to be 
introduced under the complaint and answer in thia case." It will ■ 
be observed that the grounds of the objection to the introduction 
of the testimony are not stated either in the bill of exceptions or 
assignment of errors. The objection that the plaintiff cannot main- 
tain an action in his own name for the négligent MUing of his wife 
is made for the first time in this court. It might hâve been raised 
in the lower court by a demurrer to the complaint, or by an ob- 
jection to the introduction of the testimony, or by request for an 
instruction, . but it was not raised in any of thèse modes and was 
not raised at ail. The plaintiff in error proffered eight requests for 
instructions, not one of which questioned, and every one of which 
by implication coneeded, the right of the husband to bring the suit, 
and rested the défense to the action on other grounds. It is the 
province of an appellate court to review the rulings of the trial 
court on questions actually brought to the attention of that court 
and decided by it. An objection to the introduction of testimony 
which states no ground for the objection deserves no considération 
in the trial court and wiU. receive none in this court. And a party 
cannot urge one ground in the trial court and another on appeal. 
Thèse rules are essential to préserve the character of this court as 
a court of review. EUiott, App. Proc. §§ 770, 771. An appellate 
court can consider only such matters as are properly of record, and 
a matter not appearing of record has no existence as a predicate for 
error. When the record does not afBrmatively show error duly ex- 
cepted to in the lower court, and duly assigned for error there, the 
presumption obtains that no error was committed. As the right 
of the plaintifE to maintain this suit in his own name was not ques- 
tioned, so far as the record shows, on the trial of the cause in the 
lower court, and was not there assigned for error, this court can- 
not consider it. 

The remaining spécification of error relied on is that the court 
ref used to make certain sections of the married women's act of 
Arkansaa a part of its charge to the jury. To hâve donc so would 
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have been to confuse and mislead the jury. The act provides that 
a married womau may bargain, sell, assign, and transfer her separate 
Personal property, and carry on any trade or business, and per- 
f orm any labor or service on her sole and separate account, and that 
the earnings of any married woman from her trade, business, labor, 
or services shall be her sole and separate property, and may be used 
or invested by her in her own name. The contention of the plain- 
tifif in error is that, under this act, the husband has no valuable 
right in the services of his wife, and that he suffers no pecuniary 
loss by her death. This act does not put the wife on the footing of 
a concubine to her husband. It does not relieve her from those 
mantal duties and obligations she takes upon herself at the marria.iire 
altar, and which are inhérent in the relation of husband and wife 
among ail Christian peoples. The statute does not purport to re- 
lieve a wife, and was not intended to relieve her, from the légal 
duty of performing thèse services, which it is the pleasure of 
every good housewife to render to her husband in sickriess and. 
in health, independently of any mère technical légal obligation, 
and which she would render despite any statute that could be 
enacted to the contrary. Thèse rights and duties are imposed 
by a law having a much higher and better source than the com- 
mon law, which simply imparts to them that légal sanction es- 
sential to their maintenance and protection in a court of law agaiust 
invasion from any quarter. On this subject the court charged the 
jury as folio ws: 

"The plaintlff la not entltled to recover anything except the actual value 
of her services to him, if any, In dollars and cents. It is not a question of 
sentiment, and you must disabuse your minds of that, gentlemen; it is a 
question of actual pecuniary compensation. He Is not entltled to recover 
anythlng for the loss of her companlonship, of her love and affection, or any- 
thing of that kind. That must not enter Into your calculation as to the 
amount he should recover, but he is entltled to recover what the proof 
shows her services would be worth to him. * • * I will say to you, in re- 
gard to the relation of husband and wife, that while in this state it Is true 
that, so long as the wife chooses, her earnings and her property are her 
own, and not subject to the control or direction or management of her 
husband, yet, if she chooses to give him her services, then he may have them; 
and in determining this question as to the value of her services, if you flnd 
from the testîmony that she did, from the time of her marriage up to the 
tlme of her death, glve him her services and her eamlngs, that is a clrcum- 
stance to conslder In determining whether or not she would continue to do 
eo. If you shall flnd from the testîmony that her services were given to 
him, the next question Is, what were they worth In dollars and cents? You 
wlU not go Into any fleld of Imagination about this, but you must take It 
from the proof as given by the witness in this case, and you are the sole 
Judges of that testimony. You are to say In dollars and cents what the 
value of her services should be." 

This charge was more favorable to the défendant than it had 
any right to ask. The judgment of the court below is affirmed. 
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THOMPSON T. GATLIN et aL 
(Gîrcalt Court of Appeals, Elghth Circuit. October 16, 1893.) 

No. 272. 

1. FOBCIBLB EHTKr AND DbTAINBR— RESTITUTION BoND— DAMAGES. 

The restitution bond required of the plalntiff in a forcible entry and 
detainer suit by Mansf. Dig. Arlc, § 3353, covers actual damages resulting 
from the di^possession, Including the yalue of crops destroyed by plaintifC 
whUe in possession, but does not cover clalms for malicious prosecutlon 
of the suit. 

2. Same— Pleadinq — Separatb Causes of Action. 

Clalms for actual damages on the restitution bond of a plalntiff In 
forcible entry and detainer, and for damages for malicious prosecutlon of 
the suit, which are not covered by the bond, constitute difCerent. causes 
of action, required by Mansf. Dlg. Ark. § 5027, to be separately stâted. 

8. Same— Damages— Pleading. 

In an action for damages on the restitution bond giyen In a forcible en- 
try and detainer case, fallure to allège a détermination of that case in 
plalntifC's favor is fatal. 
4. Same— Malicious Prosecution— Pleading. 

A suit for malicious prosecutlon of a forcible entry and detainer case^ 
Is not maintainable in the absence of averments of want of probable 
cause, and the termination of the case in plalntifC's favor. 

6. Pbactice— Pleading — Dismissal. 

PlaintWs refusai to comply wlth an order requirlng him to separately 
paragraph his différent causes of action, according to the local practice, 
justifies a dismissal of bis case. 

In Error to the United States Court in the Indian Territory. 
Afflnned. 

Statement by OALDWELL, Circuit Judge: 

Thls suit was brought by Brutus E. Thompson, the plaintifC In error,^ 
against W. L. Gatlin and others, the défendants in error, in the United 
States court In the Indian Territory. The complahit alleged that the de- 
fendants wrongfuUy and maliciously instituted In the United States court In 
the Indian Territory an action of forcible entry and detainer against the 
plalntiff to recover the possession of 200 acres of land and the liouses and 
other Improvements thereon, and that in pursuance to the command cl a 
wrlt of possession Issued in the cause, the plaintiff was ejected from the 
promises, and the possession of the same dellvered to the défendants in this 
suit, who wantonly and maliciously eut and tore down and damaged the 
fonces, houses, and other improvements on the land, and destroyed a crop 
of cotton and broom corn by turning stock in upon the same. It is further 
averred in the complaint that the plaintiff, to the knowledge of the défend- 
ants, was without means to procure another home or shelter for himself and 
famlly, and that by reason of the exposure and hardship brought about by 
his wrongful expulsion from the premises his wife was made sick and suf- 
fered a mlscarriage. It is averred that the défendants "unlawfuUy, wrong- 
fuUy, and maliciously conspired together to deprive this plaintiff of tho 
possession of his home and sald two hundred acre tract of land and the 
Improvements and crops thereon," and that the destruction of the improve- 
ments and crops on the land and the exposure of himself and famlly "waa 
the direct . resuit and purpose of such conspiracy, and that plaintiff was 
actually damaged by the sald destruction of sald fences, houses, and other 
improvements and of said crops of cotton and broom corn to the amount of 
$2,089.25, a recovery for whIch said damages, however, is not asked in this 
suit; and that by reason of the plaintifC being deprlved of the possession of 

said two hundred acre tract of land from the said day of Jtily, 1891, 

to the said day of April, 1892, plaintifC sufCered actual damages in the 

sum of four hundred and fifty dollars; and that by reason of his being 
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deprived of the right to maintaln hls résidence in the house upon sald two 
hundred acre tract of land, and of the conséquent sufferlng of himself and 
family, he lias sustained actual damages In the sum of ten thousand dol- 
lars." The alleged wrongful and malicious acts of the défendants are again 
recapitulated and a clalm made for "further damages in the sum of ten thou- 
sand dollars as exemplary damages," and the complaint concludes by pray- 
Ing judgment for $20,450. Ail thèse claims are stated as one cause of action, 
and in a single paragraph. The complaint does not allège want of probable 
cause for bringing the action of forcible entry and detainer, or that that 
action was terminated in favor of this plaintiff. The court, on motion of the 
défendants, required the plaintiff to paragraph his complaint. The plaintiff 
refused to comply with this order, whereupon the court dismissed his action 
for that reason, and this ruling Is assigned for error. 

Olifford L. Jackson, for plaintiff in error. 
W. T. Hutchings, for défendants in error. 

Before CALDWELL and SANBORN. Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge, after statlng the facts as above, 
delivered the opinion of the court. 

The Code of Practice in force in the Indian Territory provides 
that "where the complaint contains more than one cause of action, 
it shall be distinctly stated in a separate paragraph and num- 
bered." Mansf. Dig. Ark. § 5027. The plaintiff has chosen to di- 
vide his damages into four classes or heads, and to state the spé- 
cifie sum claimed under each head: (1) For the destruction of im- 
provements and crops upon the land, the damages are alleged to 
be $2,089.25, but for some reason, not stated in the complaint, a 
recovery of thèse damages "is not asked for in this suit." (2) For 
being deprived of the possession of the land from July, 1891, to 
April, 1892, the complaint claims "actual damages in the sum of 
four hundred and ûfty dollars." (3) For depriving the plaintiff 
of his right to maintain his résidence in the house upon the land 
the complaint claims "actual damages in the sum of ten thousand 
dollars." (4) And for maliciously and oppressively depriving the 
plaintiff of the possession of the promises and destroying the im- 
provements on the same, $10,000 are claimed as exemplary dam- 
ages. The statute under which this action was instituted re- 
quires the plaintiff to exécute a bond to the sheriff conditioned 
that he "will restore the possession of the lands, tenements, or other 
possessions in the complaint mentioned if restitution thereof be 
adjudged, and will pay the défendant ail such sums of moneys 
as may be recovered against him by such défendant in the action 
for any cause whatever." Mansf. Dig. § 8353. TJnless the ac- 
tion be malicious and without probable cause, the remedy of a 
party claiming to hâve been wrongfully dispossessed in an action 
of forcible entry and detainer is conôned to his right to costs, and 
an action upon the bond required by the statute, and in such an 
action the plaintiff must allège the termination of the original suit 
in his favor. Burton v. Railway Co., 33 Minn. 189, 22 N. W. Rep. 
300; Preston v. Cooper, 1 DiU. 589; Stewart v. Sonnebom, 98 U. 
S. 187; Closson v. Staples, 42 Vt. 209. 
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The $450 damages claimed under the second head are of iden- 
ticallj the same character as those flrst set out, but nôt sued for; 
and both of thèse items of damages are such as could be recovered 
in an action on the bond. The |2,089.25 and the $450 items of 
the damages cannot be split into two suits, and a recovery had 
in each. A verdict and judgment in one suit would be a bar to 
the other. The claim. of $450 damages for the loss of the use 
and occupation of the land must, therefore, be regarded as repre- 
senting the plaintiff's claim to damages on the bond, though im- 
perfectly and insufSciently stated. 

The damages claimed for malicious prosecution constitute a 
différent cause of action, and should hâve been separately para- 
graphed. This cause of action was also imperfectly stated, in that 
the complaint did not aver want of probable cause, and the ter- 
mination of the suit in plaintiff's favor. A recovery could be had 
for the damages specified under the flrst and second heads upon 
avennents in the complaint and évidence that would not authorize 
a recovery for the other damages claimed, Preston v. Cooper, 
supra; Stewart v. Sonneborn, supra. The question whether thèse 
separaie causes of action could be joined in one suit is not before 
us. The plaintifl cannot avoid paragraphing his complaint by 
imperfectly stating the différent causes of action. The order of 
the court requiring the plaintiff to paragraph it was a reasonable 
one, and the plaintiff having defied the authority of the court 
in the premises the action was properly dismissed. Eisenliouer 
V. Stein, 37 Kau. 281, 15 Pac. Eep. 167. We may add that if the 
court erred in the matter it was not prejudicial error, for the com- 
plaint stated no cause of action of any kind. See cases above 
cited. 

The judgment of the court below is afQrmed. 



BLDER V. RIOHMOND GOLD & SILVER MIN. CO. 

(Circuit Court of Appeals, Eightli Circuit. October 16, 1893.) 

No. 183. 

1. LiMiTATioî?— Suit to Kbmove Cloud on Titi.b. 

A suit to remove, as a cloud on title, a claim founded on a Judgment 
alleged to liave been rendered witliout jurisdiction is not wittiin Gen. St. 
Colo. 1883, c. 66, § 12, limiting tlie time witliln wliich bills for relief on 
the ground of fraud can be brought. 

3. Samb. 

Code Colo. § 401, prescribing the limitation for suing out writs of 
error, has no application to such a suit. 

8. Judgment— Presumption of Validitt. 

A judgment for défendant in an attachment suit, rendered for failure 
to reply to the answer, as required by Code Colo., is not invalidated by 
the fact that the record fails to show that notice of the filing of the an- 
swer was given in conformity with the requiremeuts of the Code, as tlie 
presumption that the court rightly decided that such requirements were 
complied with is conclusive against collatéral attack. 
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4. FEDERAL Courts— COEEECTIN0 Ebroseous Jùdgmbnt of State Court. 
Errors In the Judgment of a state court having jurisdictlon are review- 
able only by the proper state tribunals, and cannot be correeted by the 
fédéral courts. 

6. Judgment — Vacatikg — Want of Jubisdiction. 

A judgment was rendered In a district court of Colorado, dismissing 
the action, and thereafter a motion to vacate was denied. Nearly three 
years after its rendition, and without intermedlate proceedings, the judg- 
ment was set aside, and judgment rendered for plaintiffs. Hdd, that the 
latter judgment was absolutely void, as rendered without jurisdiction; 
Code Oolo. § 75, reqxilring that a party aggrieved by a judgment must 
apply for relief within six montbs after adjoumment of the tenu at 
whlch the same was rendered. 

6. Same— Ambndment aftbr Term. 

The power of amendment after the term does not extend to the correc- 
tion of judicial errors, nor authorize the annulment of a judgment ren- 
dered nearly three years previously, and the rendition of another exaetly 
opposite. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In Equity. Bill by the Eichmond Gold & Silver Mining Com- 
pany against George W. Elder to remove a cloud from the title 
to parts of certain mining claims. Decree for complainant De- 
fendant appeals. Affimned. 

James B. Belford and George E. Elder, for appellant 
Dexter T. Sapp, for appellee. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

CALDWELL, Circuit Judge. This was a bill in equity flled by 
the Eichmond Gold & Silver Mining Company, the appellee, against 
George W. Elder, the appellant, to remore a cloud from the ap- 
pellee's title to parts of mining claims situated in Gunnison county, 
Colo., described as follows, namely: An undivided one»tliird of 
the Sleeping Pet, an undivided three-fourths of the Mammoth 
Iode, an undivided three-fourths of the Eastman Iode, an undi- 
vided three-fourths of the Topeka Iode, an undivided three- 
fourths of the Little Minnie Iode, an undivided three-fourths 
of the Gray Copper Iode, and an undivided three-fourths of 
the Silver Gem Iode. The bill sets up two independent sources 
of title in the appellee to the property, — one by purchase from 
the patentées of the United States and their grantees, and another 
afterwards acquired by patents from the United States to the ap- 
pellee issued in 1885 for the property, founded on a relocation of 
the mining claims. In the view we take of the case, it wUl not 
be necessary to consider this latter titla 

The bill sets out the appellee's chain of title, from which it 
appears that one Albert M. Eastman once owned the property, and 
the conveyances from him constitute a necessary link in appellee's 
chain of title. The bUl allèges, and the answer admits, that the 
appellant's claim of title rests on a judgment recovered by BUlin, 
Huston & Co. against Albert M. Eastman and Benjamin H. Cramp 
on the 18th day of November, 1885, in the district court of Lake 
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countj, Colo., in a suit bégnn by attachment on the 21st day of 
October, 1881, and in -ïvhîcli; thè writ of attachméiît wâs on the 
2îth day of October, 1881, leTied on the property in bontroversy 
as tlie property of Albert M. Eastman, and wMch wàs afterwards 
sold as Ms property under a spécial exécution issued on the judg- 
ment The biU allèges that the court was without jurisdiction to 
render this judgiment, and that the same, and the proceedings 
thereunder, are void for that reason. The appeUant, in his an- 
swer, assert» the Talidity of the judgment and proceedings, and 
avers that under them he acqûired Eastman's title to the property, 
and that the title so acqûired has relation to a date prior to the 
conveyance of the property by Eastman to the appellee or to its 
grantors ; the attachment having been levied October 27, 1881, and 
the conveyances frqm Eastman, under which the appellee claims 
title, having been made in July, 1882. 

The facts neeessary to be considered in determining the valid- 
ity of the judgment under which the appeUant claims the property 
are as follows: On the 21st of October, 1881, Billin, Huston & Co. 
commienced a suit by attachment against Albert M. Eastman and 
Benjamin H. Cramp in the district court of Lake county, Colo., 
to recover more than |10,000 alleged to be due to the plaintiffs 
from the défendants. The writ of attachment issued in the case 
was duly levied on the mîning claims in controversy, as the prop- 
erty of Albert M. Eastman, on the 27th of October, 1881. The 
défendant Eastman appeared to this suit on the 14th day of April, 
1882, and flled his answer, denying that the défendants executed 
the note sued on, and pleading want of considération. No repli- 
cation was filed to this answer, as required by the Colorado Code 
of Practice; and on the lOth of June, 1882, and during the same 
term, the court rendered the foUowing judgment in the case: 

"It appearing to the coiirt that the plaintiffs berein hâve falled to flle a 
replication or demurrer to the answer of said défendant, althougli the time 
for them In which so to do has long slnce expired, it is ordered that the de- 
fault of said plaintlff, for so failing to reply to said defendant's answer, be, 
and the same is hereby, duly entered according to law; and, on motion of 
said défendant for judgment to be entered on said default, it is considered, 
ordered, and adjudged by the colirt tbat the said défendant, Alfred M. 
Eastman, go hence without day, and that he hâve and recover of and from 
said plaintiffs ail his costs in this action expended, and that exécution issue 
therefor." 

On the 5th of August, 1882, BiUin, Huston & Co. flled their motion, 
Bupported by affldavit, to set aside this judgment, which motion was 
pending untU the 20th of March, 1883, when it was denied, to which 
ruling the plaintiffs excepted, and flled a bill of exceptions, but never 
sued out a writ of error, or otherwise prosecuted an appeal. On 
the 26th of May, 1885, the court, ou motion of Billin, Huston & Co., 
set aside the judgment rendered in favor of Eastman on the lOtli day 
of June, 1882, and on the lOth day of November, 1885, rendered a 
judgment in the case against Eastman for |1S,385.5B, and sustained 
the attachment. The appellant's title to the property rests on a 
sale thereof on a spécial exécution issued on this judgment. 

The statute of Colorado of 1883 (Gen. St. c. 66, § 12) provides that 
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bills for relief on tlie ground of fraud shall he flled within three 
years after the discovery of the fraud, and the appellant pleads this 
statute in bar. But tMs is not a bill for relief on the ground of 
fraud, within the meaning of that statute. The hill challenges the 
jurisdiotion of the court to render the judgment under which the 
appeUant claims title. The question it présents is one of law, and 
not one of fraud in f act, which is not charged. Nor does section 401 
of the Code of Colorado, prescribing a limitation of three years for 
sulng out writs of error, hâve any application to the case. 

We corne ncw to the considération of the question whether the 
court had jurisdiction to render the judgment under which appellant 
claims. It is undeniable that the district court of Lake county 
had jurisdiction of the parties and the subject-matter of the suit at 
the time it rendered the judgment of June 10, 1882. The légal effect 
of that judgment was to put an end to the suit. The technical 
name for the judgment is not material. It does not matter, for the 
puirposes of this case, whether it be called a judgment of non pros, 
or by some other name. Nor is it material to inquire as to the effect 
of the judgment on the plaintiffs' right to bring another suit for the 
same cause of action. It was undoubtedly a final judgment, in the 
sensé that it disposed of that suit, and the attachment proceedings 
therein. The Code of that state proVides that, "if the défendant 
recorer judgment against the plaintiff, • ♦ • the order of at- 
tachment shall be discharged and the property released therefrom." 
Code Colo. § 110. It is objected by the appellant, against the va- 
lidity of this judgment, that under the Code of Colorado (section 60) 
the court had no power to render a judgment by default against 
the plaintiffs for not replying to the answer untU the défendant had 
given them 10 days' notice in writing that the answer had been filed. 
It nowhere appears from the record that such notice was not giren. 
There is in the record an ex parte affidavit to that effect, but that 
cannot be considered for the purpose of impeaching the judgment 
of the court, when coUaterally attacked. The court had jurisdiction 
of the parties and the subject-matter, and it had the power, and it 
was its duty, to hear and décide erery question of fact and law that 
arose in the progress of the case, tintil it was flnally disposed of. 
It was its duty to inquire and décide whether the requirements of 
the practice act, in the particular mentioned, had been observed. 
The presumption is that it did inquire, and that it decided the ques- 
tion rightly, and this presumption is of conclusive force as against 
a collatéral attack upon the judgment. But if this, or any other 
question of law or fact which arose in the progress of the case, was 
erroneously decided, the jurisdiction of the court, and the validity of 
its judgment, would not be affected thereby. An erroneous décision 
does not divest a court of its jurisdiction over the case. EUiott v. 
l'eirsol, 1 Pet. 328, 340. If it commits errors, they can only be cor- 
rected by appropriate appeUate procédure in a court which, by 
law, can review the décision. Bronson v. Schulten, 104 U. S. 410. 
But neither this court nor the circuit court is invested with appeUate 
OT supervisory jurisdiction over the state courts, nor can either 
reverse, vacate, or modify their judgments, in cases in which they 
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had jurisdiction of the parties and the subject-matter. Eandall t. 
Howard, 2 Black, 585; Nougue v. Clapp, 101 U. S. 551; Central 
Trust Co. V. St. Louis, A- & T. Ey. Oo., 40 Fed. Eep. 426. The judg- 
ment of June 10, 1882, even if it was erroneous, was net void, and 
has the same force and effect as if no enror had been committed in 
its rendition. 

We corne now to comsider the validity of the judgment rendered 
in the case in favor of the plaintiffs, and against Eastman, on the 
18th of November, 1885. This last judgment was rendered three 
years after the rendition of the judgment dismissing the action, 
and two years after the motion to vacate and set aside that judg- 
ment had been overruled. After the motion to set aside the first 
judgment was denied, there was no motion pending in the case, and 
no proceedings taken therein, for two years, during which time 
several terms of court were held. The gênerai rule is that, after the 
term is ended, aU final judgments of the court pass beyond its con- 
trol, unless steps are taken during that term, by motion or otherwise, 
to set aside, modify, or correct them. Bronson v. Schulten, 104 U. S. 
410. This gênerai rule has been modifled by législation in some 
of the States, (Bigelow v. Chatterton, 2 C. C. A. 402, 51 Fed. Eep. 
614;) and, by the Colorado Code, an aggrieved party, who has been 
unable to apply for the relief sought during the term at which the 
judgment was rendered, may make his application to the court, or 
judge at chambers, at any time within six months after the adjoum- 
ment of the term, (section 75, Code Colo.) BHlin, Huston & 
Co. availed themselves of this provision of the Code when they 
made their motion to vacate the judgment of the lOth of June, 
1882; and when that motion was oyerruled, and the six months 
had elapsed, the judgment passed beyond the control of the 
court, and its jurisdiction over the same was ended. The action of 
the court, two years after this, in setting aside its judgment rendered 
three years before, and rendering another and a différent judgment 
in the case, was not merely erroneous, but was absolutely void, for 
want of jurisdiction. This is not the case of the correction of a 
mère clérical error, or supplying an obvions omission, or amending 
the judgment to make it conlorm to the judgment actually rendered, 
and intended to be rendered, which may sometimes be done, upon 
proper notice. But the power of amendment after the term does 
not extend to the correction of judicial errors, or the rendition of a 
judgment which was neither in fact rendered, nor intended to be 
rendered. 1 Black, Judgm. § 154. In this case, no mère correction 
of a clérical error, or amendment of the judgment, was asked for, 
or attempted to be.made. There was an entire annulment of the 
first judgment, and the rendition of another judgment, the very 
opposite of the one set aside. The case, having been flnally disposed 
of years before, had passed ont of the court's jurisdiction. It could 
neither vacate the first judgment, nor render a new one. The judg- 
ment of every court acting without jurisdiction is a nuUity, and will 
be so held and treated in ail courts in which it is sought to be used 
or relied on as a valid judgment. Elliott v. Peirsol, supra. The 
appellant's claim of title to the property in controversy, based on 
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th.is Yoid judgment, and the proceedings h.ad thereunder, ia invalid 
and of no effeot, as against the appellee's titie, and the decree of the 
circuit court to this effect is afQnned. 



EQUITABLE LIFE ASSUE. SOO. OF THE UNITED STATES T. WIN- 

NING. 

(Circuit Court of Appeals, Eighth Circuit October 16, 1893.) 
No. 280. 

1. CoNFLioT OF Laws— Insurance Pot.icy. 

A poUoy of life Insurance whlch is dellvered and the flrst premlum on 
which is paid In the state in whlch the assured résides is govemed by 
the laws of that state. 

2. LiPB Insurance— Waiveb dp Notice and Proofs of Loss— Evidence. 

Proof that, prlor to a failure to pay a premium on a life Insurance 
pollcy, the Insurance Company had declared Its Intention to forfait the 
policy If such premium was not pald, and that, soon after the default in 
payment, the company declared the policy forfeited, and entered it as a 
lapsed pollcy in the company's books, is compétent to estabUsh a waiver 
of the provisions of the policy requiring notice and proof of loss. 
8. Samb — EsTOPPEL — Assertion dp Right— Uneqital Knowledge of Pabties. 
Such évidence Is also admissible as tending to raise an estoppel against 
the Company, when taken in connection with testimony by the assured's 
administrator that he was led to believe that the policy was no longer In 
force, by finding a notice of the intended forfelture among the assured's 
papers; especiaUy where the company knew, before it assumed to déclare 
such forfelture, that its power to do so was doubtful, and had been de- 
nled, and that the question was in lltigatlon, while the administrator 
had no such information. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

At Law. Action by William E. Winning, administrator of Ed- 
ward C. Hiett, deceased, against the Equitable Life Assurance 
Society of the TJnited States, upon a policy of life Insurance. Ver- 
dict and judgment for plaintiff. Défendant brings error. Afflrmed. 

Henry Hitchcock, for plaintiff in error. 
James H. Austin, for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
EE, District Judge. 

THAYER, District Judge. This is a suit on a life insurance 
policy for |2,500, which was issued on April 9, 1884, by the 
Equitable Life Assurance Society of the United States on tlie 
life of one Edward C. Hiett. Hiett paid the annual premium 
which became due on said policy on the 5th day of April in 
each of the years 1885, 1886, 1887, and 1888, but failed to pay 
the premium which became due on April 5, 1889. As che gs- 
sured was a résident of Saline county, in the state of Missoisri, 
at the time he became insured, and as the policy was delivered in 
that state, and the flrst premium was there paid, the contract evi- 
denced by the policy is a Missouri contract, and is govemed by the 
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laws ôf that state, within the rule announced in Society v. Cléments. 
140 tJ. S. 226, 11 Sup. et Kep. 822. Under the laws of that state 
which were in force when the contract was entered into, the policy 
in suit did not become forfeited or void for failure to pay the annual 
premium on April 5, 1889, but the assured was entitled to such 
temporary insuraijice thereunder as might be purchased with three- 
quarters of the net value of the policy on that date, computed on 
the American Expérience Table of Mortality, with 4J per cent, 
interest per annum. Vide Eev. St Mo. 1879, §§ 5983, 5985; Society 
V. Cléments, supra. Hiett died on August 13, 1890, at the âge of 
35, and it is admitted that three-quarters of the net value of his 
policy on April 5, 1889, he having paid flve full annual premiums 
previous to that date, was adéquate to purchase temporary insur- 
ance to the amount specifled in his policy for a period which ex- 
pired on Februaxy 9, 1893. The Missouri statute securing the 
right to temporary Insurance after the nonpayment of an annual 
premium, to which we hâve already referred, provides "that notice 
of the claim and proof of the death shall be submitted to the Com- 
pany in the same manner as provided by the terms of the policy 
within niuety days after the decease of the insured," (section 5985, 
supra;) and on the trial below the défendant company relied for its 
défense solely on the plea that Hiett's administrator did not give 
notice of his claim under the policy or submit proofs of death with- 
in 90 days next succeeding August 13, 1890. On the other hand, 
the plaintiff insisted that the provision requiring proofs of death 
to be submitted within 90 days had been waived by acts doue and 
performed by the défendant company both prior and subséquent to 
the death of the assured. 

As the assignments of error which we are called upon to review 
relate exclusively to the competency and sufûciency of the évidence 
which was received and relied upon in the circuit court to establish 
a waiver, it becomes necessary to state the character of that évi- 
dence somewhat in détail. It appeared from the face of the policy 
and the application therefor that, notwithstanding the laws of the 
state of Missouri, to which référence has been made, the défendant 
company nevertheless caused stipulations to be inserted therein that 
the policy should become void "if any premium or any installment 
of a premium was not paid when due," and that the assured shovdd 
"waive and relinquish ail right or claim to any other surrender 
value than that provided in the policy, whether required by the 
statute of any state or not." It was shown that a notice of the 
annual premium due on April 5, 1889, had been sent by the com- 
pany to the assured in his lifetime, which contained a statement, 
in substance, that if such premium was not paid within one month 
after April 5, 1889, the said policy and ail payments thereon would 
become forfeited. This notice was found by the administrator 
among Hiett's papers shortly after the death of the latter, and, as 
the administrator testifled, it led him to believe that the policy was 
forfeited, and would not be paid, he having failed to find any re- 
ceipt for the annual premium referred to in said notice among the 
papers of the deceased. It was further shown that the policy in 
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suit was fonnally declared forfeited for nonpayment of the premium 
of April 5, 1889, by a résolution of the insurance committee of the 
défendant company at a meeting held at the home ofiQce in New 
York on May 31, 1889, and that the policy was thereafter borne on 
the company's books bpth at its home office and at its St. Louis 
office as a forfeited policy. 

The acts done and performed after the death of the assured which 
the trial court permitted to be proven with a view of establishing 
a waiver were substantially thèse: 

It was shown that some time in the month of December, 1890, the 
plaintiff was informed by a traveling insurance agent, with whom 
he chanced to converse, that under the laws of Missouri the policy 
in suit had not lapsed in conséquence of the nonpayment of the 
premium of April 5, 1889, but was still in fofce. Shortly after re- 
ceiTing such information the plaintiff authorized an insurance agent 
by the name of Burks, who resided in Saline county, Mo., to obtain 
from the défendant company the necessary blanks for the purpose 
of makÏQg out the customary proof of the death of the assured. 
Burks made an application for such blanks on December 18, 1890, 
by a letter addressed to the defendant's manager at St. Louis, Mo., 
and in such letter stated in substance that the blanks were wanted 
for the purpose of making proof of the death of "E. Hiet," who was 
insured in the défendant company. To such letter the company's 
représentative at St. Louis replied, under date of December 19, 
1890, that he had searched the records of the company "thoroughly," 
and had failed to ând "the name of E. Hiet, or anything like it." 
The policy was thereafter placed for collection in the hands of 
plaintiff's attorneys, Messrs. Austin & Austin, of Kansas City, Mo., 
and the following letter was written by said flrm to Benjamin 
May, the defendant's manager at St. Ix)uis, Mo., on January 6, 
1891: 

"Dear Sir: We hâve in our possession for collection the tontine savlngs 
fund policy of your company, assurance on the llfe of B. C. Hlett. The num- 
ber of the policy Is 275,727. The assured, B. C. Hiett, Is now dead, of which 
fact we are informed you hâve been notifled. Will you please send us at 
once forms of proofs of loss as required by your company, upon receipt of 
which we will hâve the same made out in due form, and send to you. 

"Please glve thls your prompt attention, and oblige, 

"Yours, truly, Austin & Austin." 

On the 8th of January, 1891, the defendant's gênerai . agent re- 
plied to the foregoing letter, saying, in substance, that "the policy 
on the life of Mr. E. C. Hiett, • » * according to the records 
of the St. Louis office, was forfeited for nonpayment of premium 
due April 5, 1889." Under date of January 19, 1891, Messrs. Austin 
& Austin replied, in substance, that they claimed payment of the 
policy under the nonforfeiting law of Missouri, which entitled the 
assured to three years and eleven months extended insurance; and 
by return mail on January 20, 1891, they were advised by the com- 
pany's agent at St Louis that it was claimed by the company that 
the assured could waive the Missouri statute, and that the vaJidity 
of such claim was pending befôre the suprême court of tiie United 
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States for Its décision in Wall y. Equitable Life. Twp other com- 
munications relative to tlie claim passed between the parties in 
thé month of February following, but they are not of sufficient im- 
portance to deserve spécial notice. Tlie following letter, liowever, 
Was written by the defendant's attomeys at St Louis, Mo., to tbe 
plaintiff's attomeys on March 2, 1891: 

"Messrs. Austin & Austin, Attomeys, New York Life Building, Kansas 
Oity, Mo.— Dear Sirs: Relerrlng to your letter of the 19th of January to Ben 
May, Esq., manager In thls clty of the Equitable Life Assurance Society of 
New York, we beg to say that the claim wtdch you represent of policy No. 
275,727, in the name of E. 0. Hiett, has been placed in our banda by the 
Company. We are instructed to say that the company are not prepared to 
acknowledge the claim whlch you make under the nonforfeiture law of thla 
State, in view of the fact that the application for thls policy contained, 
among other things, an express agreement, in considération of the agree- 
ments contained in said policy, to 'specifically waive and rellnquish ail rlght 
or claim to any other surrender value than that provided in the policy, 
whether required by the statute of any state or not.' This, as the company 
Is advised, excludes the claim made by you under the nonforfeiture law of 
Missouri. We désire to add for your Information that the question thus pre- 
sented has heretofore arisen, and is now pending on appeal in the suprême 
court of the United States In the case of Equitable Life, &e., v. Cléments, 
Admr., No. 340, Oct. term, 1890, In whlcih we are of counsel for the com- 
pany. We expect that the case wiU be argued and submltted withln a few 
weeks from now, and that the décision thereof will be concluslve of the daim 
made by you. Under thèse clrcumstances, we submlt whether your client's 
Interest would be prejudlced by waltlng untU such décision Is made, whlch 
presumably will be not later than May next, and of whlch we will promptly 
advise you. If, however, you should thlnk best to bring suit agalnst the 
company wlthout waiting for that décision, we will thank you to advise us 
wlthout delay, and in what court you wlU probably prooeed. 

"Yours, truly, Hitchcock & Flnklenburg." 

The receipt of the foregoing letter was acknowledged by Messrs. 
Austin & Austin on March 4, 1891, and in May following they re- 
plied thereto more fuUy as follows: 

"Kansas Olty, Mo., May 12th,1891. 
"Dear Sirs: In aocordance with the suggestion made by you In your letter 
of March 2d last, conceming the (daim of Hiett agalnst Equitable Insurance 
Association on policy No. 275,727, we decided to not commence suit untll we 
should hear from the suprême court upon the case of Cléments, admlnis- 
trator, agalnst you^ company. We note to-day that the suprême court of 
the United States has decided the case adversely to your company. Please 
let us know at your earliest convenienoe if the company wlU Insist upon 
suit on the policy held by us, or wiU settle wlth us wlthout suit, and what 
proofs, if any, It would be necessary for us to send In order to satlsfy the 
company, if they désire to settle the matter without suit. 

"Yours, truly, Austin & Austin." 

"Messrs. Hitchcock & Flnklenburg, Attomeys at Law, 404 Market St., St 
Louis, Mo." 

To the foregoing letter the following reply was sent: 

."St Louis, Mo., May 14th, 1891. 
"Messrs. Austin & Austin, Attomeys, &c., N. Y. Life Building, Kansas 
City, Mo.— Dear Sirs: Acknowledging your favor of the 12th Inst., In référ- 
ence to claim of Hiett vs. Equitable Life, &c., Assn. on policy No. 275,727, I 
beg to say that I will, without delay^ communicate with the Equitable I^ife 
Assurance Society in respect of said claim, and what course they may deem 
advisable to take In regard to it, and advise you. 

"Yours, truly, Henry Hitchcock." 
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Some further correspondence took place during the months of 
May and June, 1891, in wMch the plaintiff's attomeys pressed for 
a deflnite answer fis to wh.ether the claim would be paid without 
suit, and the défendant company, in reply, excused its delay for not 
giving a definite answer. By a letter written as late as June 24, 
1891, the attomeys for the défendant company adrised the plain- 
tiff's attomeys that they had requested the company to instruct 
their manager at St. Louis to forward blank proofs of loss. The 
letter concluded with the foUowing statement: "Upon receipt of 
your proofs I do not doubt they will promptly act in the matter." 
On the 2d of July foUowing a letter was written in behalf of the 
défendant company, inquiring when the assured died. To such in- 
quiry plaintiff's attorneys replied, on the foUowing day, that he 
died on the 13th day of August, 1890, and thereafter, on July 91h, 
and again on July 11, 1891, the claim was for the flrst time advanced, 
in letters written on behalf of the company, that the failure to sub- 
mit proofs of death within 90 days after August 13, 1890, consti- 
tuted a valid défense to the policy. No blank proofs of loss appear 
to hâve been fumished by the company to the plaintiff or his at- 
tomeys at any time, notwithstanding the repeated requests therefor, 
but on July 10, 1891, proper proofs of loss were submitted to the de- 
fendant company, which were receired by it without protest or ob- 
jection, and were thereafter retained. 

Numerous errors hâve been assigned in the proceedings of the 
circuit court, but, taken altogether, they only présent two material 
questions for our considération, which may be stated as foUows: 
Did the trial court err in permitting the plaintiff to show, with 
a view of establishing a waiver, that the défendant company had 
declared its intention to forfeit the policy if the premium of April 
5, 1889, was not paid at maturity, and in permitting the plaintiff 
to further show that the company had in fact carried that pur- 
pose into exécution on May 31, 1889, by declaring the policy for- 
feited, and by entering it on its books, both at its home office and 
at its St. Louis agency, as a lapsed policy? Secondly. Did the 
trial court err in refusing to charge at the conclusion of ail of the 
testimony that there was no évidence from which the jury could flnd 
that the provision relative to proofs of loss had been waived, and 
that the jury should accordingly return a verdict in favor of the 
défendant? 

In considering thèse questions it is important to bear in mind 
that the law does not favor forfeitures of any character, and that 
a provision in an insurance policy requiring notice and proofs of 
loss to be submitted within a given number of days after a loss 
or a death has occurred is a provision which is inserted exclusively 
for the beneflt of the insurer, to enable it to inquire into the cir- 
cumstances attending a loss or a death within a comparatively 
short period after it has occurred. For both of thèse reasons it 
has been repeatedly held that the provision in question is one which 
the insurer may easily waive, and that a waiver may be implied 
from any acts or conduct on the part of the insurer that are ap- 
parently inconsistent with an intention to insist upon a literal 
v.58F.no.3— 35 
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compliance with the condition. It is InTariably held that a refusai 
by an insurer to pay a clarm, after a loss bas occurred, bécause of 
a breach of any of tbe substantive provisions of the policy, or bé- 
cause the policy was not in force, or because the loss occurred in 
conséquence of a risk not covered by the policy, is in itself a waiver 
of the provision requiring notice and proofs of loss to be submitted 
within a specified number of days after the loss occurs. The cases 
to this effect are almost too numerous for citation, and only a few 
will be referred to. Tayloe v. Insurance Co., 9 How. 391, 396, 397; 
Norwich & N. Y. Transp. Co. v. Western Massachusetts Ins. Co., 
34 Conn. 561, 570, and citations; Thwing v. Insurance Co., 111 Mass. 
93, 110. In some of the more récent cases it has also been ruled 
that the provision in question may be waived by acts done by the 
insurer after the time has expired within which notice and proofs 
are required to be submitted, and that no new considération is 
necess£|fy to support a, waiver of that character. In the case of 
Prentice v. Insurance Co., 77 ÎT. Y. 483, 489, where the policy re- 
quired notice of death to be forthwith given and fuU proofs to be 
submitted within twelve months, and no notice or proofs were sub- 
mitted for more than two years after the death occurred, Andrews, 
J., said, in afûirming the judgment against the insurer: ' 

"It Is now understood to be the doctrine of this court that no new con- 
sidération is required to support a waiver -by an insiu?ance company of a 
condition in respect to the tlme of serving proofs of loss, and that it may 
be done by acts or conduct occurring subsequently to the breach of the 
condition indicatlng an intention to waive such condition, although there is 
no new considération, and although there may be no technical estoppel." 

The same remark was repeated by Church, C. J., in Brink v. In- 
surance Co., 80 N. Y. 108, 112, and it was further said that — 

"The flllng of proofs of loss by a specified tlme Is a condition made for the 
benefit of the company, whlch it may avall Itself of or not; and if it déter- 
mine to waive it, It cannot afterwards recall the waiver, and insist upon the 
forfeiture." 

In the case of Goodwin v. Insurance Co., 73 N. Y, 480, 496, 
the court of appeals of that state further declared that — 

"When an Insurance company, by means of its offlcers or agents, in re- 
sponse to a clalm for a loss, fails to say anythlng about the tlme of pre- 
senting the proofs after it has expired, but claims some other défense, the 
presumptlon is that It does not intend to interpose any other besldes that 
named, and it is a fair inference to be derived from the fact that it was 
sUent on the subject, that it deslgned to waive the violation of such con- 
dition." 

We flind nothing in other décisions from that state to which we 
hâve been referred (to wit, Devens v. Insurance Co., 83 N. Y. 168, 
and Armstrong v. Insurance Co., 130 N. Y. 560, 29 K E. Eep. 991) 
which Works any sensible modification of the law of waiver in its 
application to such provisions of insurance policies as are now 
under considération. It seems to be the well-settled doctrine in 
that state, as it is elsewhere, that an insurance company must 
proœptly disclose its purpose, if it intends to rest its défense to 
a clajm for insurance on the technical ground that notice and 
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proofs of death were not submitted within the lime specifled in 
its policy. If it treats with the assured on other grounds, and 
asserts that the policy bas become forfeited, or that other sub- 
stantive conditions of the contract hare been broken, it must as- 
sume the risk of haAdng its conduct in that behalf construed as a 
voluntary abandonment of other less meritorious défenses. 

In view of the authorities, and what has been said, we think it 
is manifest that the circuit court acted properly in refusing to 
charge that there was no évidence from which the jury could 
legitimately infer that the provision relative to proofs of loss had 
been waived by the défendant company. And in expressing that 
opinion we overlook for the time being ail of the évidence tend- 
ing to show that the policy had been declared forfeited long prior 
to August 13, 1890; and confine our attention to acts done and per- 
fonned more than 90 days after the death of the assured. The 
letter of March 2, 1891, heretofore quoted, contained an explicit 
statement, as we feel bound to construe it, that the company re- 
f.ised to pay the claim, and rested its refusai on the ground that 
the assured had waived the benefit of tke Missouri statu te; that 
the policy, in vlew of such waiver, had been lawfully forfeited; 
and tliat, if the suprême court of the United States decided to the 
contrary of such contention, the décision would be conclusive of 
the liability of the company on the Hiett policy. It ia due to the 
attorneys by whom that letter was written to say that in making 
such statements they merely repeated what had already been said 
by the company's St. Louis manager to the plaintifl's attorneys 
in a letter written on January 20, 1891; and from that time for- 
ward until July 2, 1891, it seems obvious that the correspondence 
was carried on by the respective parties on the theory outlined 
in both of said letters, — that the sole point in controversy was 
whether the state statute could be waived, and that the décision 
of the United States suprême court on that point in the pending 
case would be conclusive of the insurer's liability or nonliability. 
We accordingly conclude that, in view of the statements contained 
in said letters, the circumstances under which they were written, 
and the attitude of the parties during the long period covered by 
the correspondence, the jury had an undoubted right to infer and 
to flnd that the défendant company intended to abandon everj' 
other défense but the one founded on the alleged waiver of the 
Missouri statute, and, in any event, to abandon the défense now 
sought to be interposed. It is insisted, however, that the con- 
duct of the company to which we hâve last alluded was no évidence 
of a waiver of the provision with respect to notice and proofs 
of loss, because it was not shown on the trial that the company had 
knowledge of the précise date of Hiett's death until July 3, 1891. 
The company certainly had knowledge long prior to that time that 
the condition of the policy with respect to notice and proofs had 
not been complied with. It had been informed as early as Decem- 
ber 19, 1890, that the assured had died some time previous to 
that date, and no proofs were thereafter submitted until July 10, 
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1891. But a more conclusive answer to the foregoing suggestion 
is this: It was the province of the jury to find when the company 
flrst leamed of the date of Hiett's death; and in determining what 
was the intention of the défendant company, and upon what dé- 
fense it really intended to rely during the period covered by the 
correspondence, it was also the province of the jury to say what 
weight it woiild attach to the single circumstance that the com- 
pany may not hâve known the précise date of Hiett's death during 
a portion of that period. The negotiations that were in progress 
for more than six months, and the conduct and acts of the com- 
pany during that period, constituted some évidence of a waiver 
which the jury was clearly entitled to consider. 

But the testimony introdueed with a view of establishing a 
waiver of the condition with respect to notice and proofs of loss 
did not relate exclusively to the conduct of the company after the 
death of the assured, but to its prior conduct as weÛ; and at this 
point we tum to consider what weight, if aay, should be accorded 
to the circumstance that the company had actually declared the 
policy forfeited, and no longer in force, long prior to tib.e death of the 
assured. 

It is a well-established doctrine, as we hâve heretofore shown, 
that if an insurance company refuses to pay a loss, after it has 
occurred, because of an alleged breach of any of the saibstantive 
conditions of the policy, it thereby waives the necessity of fumishing 
notice and proofs of loss except on the trial. And this doctrine resta 
upon the ground that such conduct of the insurer is tantamount to 
a statement that preliminary proofs of loss are not desired, and 
upon the ground that the law will not require the assured to do an 
utterly useless act. It cannot weU-be supposed or assumed that 
an insurance company desires preliminary notice and proofs of loss 
under a given policy, except on the assumption that it is a subsisting 
obligation, and that such notice and proofs wiU be of some service 
in enabling it to make a timely examination of the circumstances 
attending the loss. Where the insurer has declared the contract at 
an end for an alleged breach of its conditions long prior to the oc- 
currence of a loss, and in the mean time has done no act recognizing 
its validity, such action, in our judgment, should hâve the same 
effect in absolving the assured from hls obligation to fumish notice 
and preliminary proofs that is given to a refusai to pay a loss after 
it has occurred because of an alleged breach of some of the sub- 
stantive provisions of the contract. Looking at the reasons on 
which the rule is founded, we cannot say that a statement after a 
loss that a policy has been forfeited, and a refusai to pay on that 
ground, should hâve any other or différent effect on the right of the 
insurer to insist upon notice and preliminary proofs, than a formai 
déclaration of a forfeiture before a loss has occurred. In either 
event it is a fair inference from. the conduct of the insurer that 
notice and preliminary proofs are not desired, and that the prépara- 
tion and submission of such papers would be a useless ceremony. 
Thèse views, we think, flnd abundant support in the adjudged cases. 
In Girard Life Ins. Co. v. Mutual Life Ins. Co., 97 Pa. St. 15, 24, 25, 
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a policy had been declared forfeited for nonpayment of an annual 
premium, some time before the death of the assured. In an action to 
recover the amount of such. policy the company resisted payment, 
among other gronnds, upon the plea that no notice or proofs of loss 
had been furnished as required by the policy. With référence to 
that défense, Mr. Justice Paxson, in behalf of the court, uses the fol- 
io wing language: 

"The proofs referred to were net essentiaL The plaintiffs had proved the 
death of Mr. Magarge. Further they were not bound to go. The défend- 
ant Company denied ail Uabillty under the policy. They had declared It 
forfeited motaths before the death of the assured. Their position was that 
as to the assured there was no policy. It was precisely as if they had de- 
nied ever having issued one. How, then, could they call upon the repré- 
sentatives of the assured to furnish proofs of death under the policy?" 

In the case of McComas v. Insurance Co., 56 Mo. 573, it was held 
that in a suit on a policy of life Insurance, where the company in 
its défense dénies ail responsibility, and refuses to pay anything, 
such défense amounts to a waiver of notice and proofs of death. To 
the same eflfect, in substance, are the décisions in Norwich & N. Y. 
Transp. Co. v. Western Massachusetts Ins. Co., 34 Conn. 570, and In- 
surance Co. V. Coates, 14 Md. 285. 

We must accordingly conclude that the circuit court properly ad- 
mitted the proof that the défendant company had declared its pur- 
pose to forfeit this policy for nonpayment of the premium prior to 
April 5, 1889, that such purpose was in fact carried into effect 
• shortly thereafter, and that it was subsequently treated by the 
company as a lapsed policy. This testimony was not only compé- 
tent to establish a waiver of the provision with respect to notice 
and proofs of loss, but we think that it also tended to raise a tech- 
nical estoppel against the company, when taken in connection with 
the administrator's testimony, which tended to show that he was 
led to believe that the policy was no longer in force by flnding a 
notice of the intended forfeiture among the assured's papers. If 
will not do to assert that the parties to this controversy had equal 
information as to their respective rights when the loss occurred and 
for '90 days thereafter, or that they stood during that period on a 
plane of perfect equality. The défendant company knew as early 
as August 15, 1884, when the Cléments suit was instituted, that 
the power to déclare a forfaiture of the policy, which it had assumed 
to exercise, was at least doubtful under the Missouri statute; that 
the power had been denied, and that the question was then in litiga- 
tion. Hiett's administrator had no such information. Under thèse 
circumstances the company should not be heard to insist that the 
administrator ought to hâve known that the policy was in force 
on August 13, 1890, and to hâve acted accordingly, when it appears 
that by its own préviens act in asserting a right and intention to 
forfeit it it had misled the administrator to his préjudice by induoing 
him to believe that it had lawfuUy exercised the power of forfeiture 
months before the assured's death. 

The resuit is that the record before us fails to diselose any ma- 
terial error in the proceedings of the circuit court, and the judgment 
of that court is therefore aflQrmed. 
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I*EACE RIVER PHOSPHATE CO. v. ORAFPLIN. 
(Circuit Court, D. Maryland. November 3, 1893.) 

1. CoNTRAOT— Action— Défenses. 

Where a eon tract of sale provides for monthly shipments o( cargoes, 
and a spécial understandlng exlsts as to certain vessels, It Is a good 
défense to an action tliereon tliat the vessels did not sail at the respective 
tlmes agreed. 

8. Same— Shipments undeb— Dblat in Abhival. 

Wliere sliipments are made in due time as stlpulated by the contract 
of sale, the shipper is not responsible for delay in the arrivai. 

8. Same— Pbbfoemance. 

Where by a contract for the sale of phosphate rock of a certain quality, 
to be delivered in Baltimore by vessels, the quantity to be pald for to 
be determined by the output there, the cargoes, both as to quantity and 
quality, are at the selier's risk durlng the voyage, and the question of 
compliance with the contract as to quality is to be determined upon 
tender of delivery, and not when the shipment is made. 

i. Samb— Failuee to Delivkb Matebial— Measurb of Damages. 

Where a contract for tlie delivery of phosphate rock is wlthout spécial 
agreement as to damages fot its breach, and there are no spécial cir- 
cumstances tndlcatlng the contemplation or mutual understandlng of the 
parties, the amount of damages recoverable for failure to supply the 
rock as agreed is the différence between the contract price and the market 
price at the time and place of delivery, and not for loss of profits, or 
for expenses entailed by lessening of business. 

At La;w. Action by the Peace Kiver Phosphate Company against 
George W. Graiflin for breach of a contract for the sale and de- 
livery of phosphate rock. Plaintiff demurs to pleas of défendant, 
and excepts to défendant'» bill of particulars of damages claimed 
in recoupment. Demurrer sustained in part and overruled in part. 
Exceptions to bill of particulars sustained. 

Edgar H. Gans and Beverly W. Mister, for complainant 
Thomas Lanahan and Frank GosneU, for respondent. 

MOEEIS, District Judge. The plaintiff, by the sixth and seventh 
coants of its déclaration, déclares upon a contract of sale of phos- 
phate rock by the plaintiff to the défendant. The légal eflect of the 
contract, as understood by the plaintiff, is set out in the déclaration, 
but at the argument of the demurrer the contract itself was pro- 
duced, that the court might constnie it. It is as foUows: 

"Baltimore, Md., Oct 20, 1891. 

"Sold to George W. Grafflin, Esq., Baltimore, Md., for account the Peace 
River Phosphate Company, New York, about twelve thousand tons of Peace 
River Phosphate Rock, at eight doUars per ton delivered alongside buyer's 
wharf, Baltimore, on a basis of 60 per cent, boue phosphate of lime, not over 
2 per cent, moisture, Dr. Gascoyne's test. Proportionate allowance for any defi- 
ciency ; no charge for excess. Shipments to be made as nearly as possible month- 
ly from January, 1892, to January, 1893. Sizes of cai'go at selier's option, to con- 
form to vessels procm'ed by sellers. Terms: Cash for freight on arrivai of car- 
goes, and one-half net amount of invoices by sight drafts against documents; 
balance payable withln thirty days. Buyer to furnish sellers wlth acceptable 
sworn weigher's certiflcate of output welghts free of expense. Buyers and 
sellers not subject to any contingencles beyond thelr control. 

[SIgned] "A. L. Taveau & Co. 

"[Indorsed:] Accepted, Oct. 22, '91. G. W. Grafflin." 
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The déclaration allèges tkat, at sundry times during the year 1892, 
the plaintiff, in compliance with the contiract, shipped cargoes of 
phosphate rock to the défendant at Baltimore, from Punto Gordo, 
Fia., which the défendant received and paid for, except that in the 
fall and winter of 1892, with fuU knowledge of défendant, three 
vessels were dispatched to Mm which he did not pay for. That the 
cargo of the Agnes Manning he accepted, bnt paid only a draft for 
one-half of the invoice priée of the cargo, and as to the cargoes of the 
other two vessels, Tiz. the Alice and the William E. Downes, he re- 
fused to receire or pay for thran at ail. In the seventh count it is 
further alleged that the cargoes were of the quality and dryness 
mentioned in the contract, and that, after notice of the chartering 
of the vessels to sail from Punto Gordo, the défendant agreed to 
accept and pay for thèse cargoes at the priées mentioned in the 
contract 

The pleas which are demurred to set up as a défense that the 
Alice and the William E. Downes did not sail from Punto Gordo 
at the respective times agreed upon between the plaintiff and the 
défendant; that the said cargoes were not tendered alongside de- 
fendant's wharf in Baltimore within the respective times agreed 
upon; that the cargoes were not, when tendered at defendant's 
wharf, of the quality contracted for. 

The contract stipulâtes that the shipments are to be made as 
nearly as possible monthly during the year, and the déclaration 
allèges that there was a spécial understanding with respect to the 
shipments by the Aiice and the William E. Downes. In such con- 
tracts the lime of shipment is material, and a plea asserting that 
the vessels did not sail at the respective times agreed upon is, in 
my judgment, a good plea. Norrington v. Wright, 115 U. S. 188, 
6 Sup. et. Eep. 32; Filley v. Pope, 115 U. S. 213, 6 Sup. Ct. Kep. 
19; Pope V, Al]is, 115 U. S. 371, 6 Sup. Ct. Hep. 69; Sahnon v. Boykin, 
66 Md. 541, 7 Atl. Kep. 701. The demurrer to the third plea is over- 
ruled. 

The foturth plea, which sets up that the cargoes were not tendered 
alongside defendant's wharf in Baltimore within the respective ttcaes 
agreed upon, does not, as ît appears to me, answer anything in the 
contract or the déclaration. The contract contàins nothing as to 
when the delivery is to be made, but only as to the time of shipment; 
and the spécial agreement alleged In the déclaration allèges an 
agreement with respect to the chartering and sailing of the two ves- 
sels mentioned, and not as to their arrivai. It would appear, there- 
fore, that if the shipments were made in due time, as stipulated 
by contract or by spécial agreement, the plaintiff was not responsible 
for delay in their arrivai. The demurrer to the fourth plea is sus- 
tained. 

The flfth and slxth pleas set up that the cargoes of the Alice and 
the William E. Downes were not, when tendered alongside defend- 
ant's wharf in Baltimore, of the quality called for by the contract. 
Thèse pleas involve the question, at whose risk were the cargoes dur- 
ing the voyage? The contract price per ton was for phosphate rock 
delivered in Baltimore, and the number of tons to be paid for was to 
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be detennined by the output there. If any part of the cargo was lost 
on the voyage, the défendant could not be required to pay for it. 
Not until it was tendered at defendant's wharf, so far as the contract 
discloses, could the défendant inspect and ascertain if the quality 
was as contracted for. It seems to me, therefore, a reasonable con- 
struction of the contract that the cargoes, as to the quality as well 
as to quantity, were at the plaintiff's risk during the voyage, and 
that the question as to quality is whether the phosphate rock com- 
plied with the contract ât the place where it was tendered to the 
défendant, and not when placed on board the vessels. The demurrer 
to the third, flfth, and stxth pleas is overruled. 

The defendant's seventh plea set up that by the plaintiff's failure 
to fulfill the contract the défendant was greatly damaged in his 
business, and claims the right to recoup his damages from the plain- 
tiff's demand. Upon demand for a bUl of particulars of his damage 
the défendant filed a statement claiming that by plaintiff's failure to 
supply phosphate rock according to the contract the product of his 
factory had been during six weeks lessened 3,000 tons, and that the 
factory expenses continued as usual, and that the useless expense 
and the profit on what he might hâve manufactured amounted to 
$7,000. That this deflciency of production necessitated during the 
next busy season extra labor, costing nearly $3,000, and that his 
total claim of loss was nearly 110,000. The contract is an ordinary 
commercial contract for the sale and delivery of a commodity to be 
Bupplied during the period of a year. Nothing is said in the contract 
as to what use the défendant intended to make of it, whether to sell 
again or to use in manufacture. There are no spécial circumstances 
stated in the contract, or alleged in any of the pleadings, which indi- 
cate that it was within the contemplation of the parties, or mutually 
understood in making the contract, that the plaintifl was to make 
good any loss of profits or lessening of business which défendant 
might suffer by breach of the contract. The losses claimed are, in 
my opinion, too remote and spéculative. The direct and immédiate 
damages resulting from breach of such a contract would ordinarily 
be the différence between the contract price and the market price 
at the time and place of delivery. Howard v. Manufacturing Co., 
139 U. S. 199, 11 Sup. et. Eep. 500. I think, therefore, that the ex- 
ception to the sufficiency of the bUl of particulars of defendant's 
claim of damage must be sustained. 



WRIGHT V. PHIPPS et al. 

(Circuit Court, B. D. New York. December 1, 1893.) 

Abatbment — Death of Partt — FOHECLOSUKE Suit — Removal and Rbmand. 
A foreclosure suit abatea by the death of the owner of the equity of 
rédemption, and if it Is a removed cause it cannot be remanded until 
the représentative of the légal tltle is brought in as a défendant. 

In Equity. Suit to foreclose a mortgage. On motion to remand 
to the state court. Denied. 



WEIGHT V. PHIPPS. 553 

Armstrong & Fosdick, (EJdward S. Clinch, of counsel,) for plain- 
tiff. 
Strong & Cadwalader, for défendant Helen F. AttrilL 
Charles H. Tweed, for défendant Huntington. 
Stewart & Boardman, for défendant Hatch. 

BENEDICT, District Judge. This action is brought to foreclose 
a mortgage upon certain land at Kockaway, made by the défendant 
PMpps. The parties défendant are Frederick A. Phipps, the mort- 
gagor; Henry Y. Attrill, to whom Phipps conveyed the property in 
question prior to the commencement of this action; Helen F. Attrill, 
wife of Henry Y. Attrill; and Frederick S. Hatch and Collis P. 
Huntington, judgment creditors of Henry Y. Attrill. The plaintiff 
is a citizen of the state of New York. The défendants Hatch and 
Huntington are résidents of the state of New York. The cause was 
removed from the state court to this court upon the ground of a 
separable controversy between the plaintiff and Henry Y. Attrill, 
who was a citizen of the state of Maryland. The défendants Phipps 
and Helen F. Attrill suffered a default in pleading. In the month 
of January, 1892, the défendant Henry Y. Attrill died, and sub- 
séquent to the commencement of the action the interest of Henry 
Y. Attrill in the property in question was sold by the sheriff under 
the exécution in faTor of the défendant Hatch, so that now the only 
parties to the controversy, aside from the plaintiff, are Hatch and 
Huntington, who hâve no interest whatever in the dispute. In 
this state of the case the plaintiff moves that the cause be remanded 
to the state court, upon the ground that the controversy between the 
plaintiff and the défendant Henry Y. Attrill has been terminated 
by his death. The motion to remand is opposed upon the ground 
that by the death of AttriU the action hasi abated, and cannot pro- 
ceed until some parties are brought in to represent the légal title 
to the property in question. The question to be decided, therefore, 
is whether an action to foreclose a mortgage upon real estate can 
proceed without bringing in as party défendant the owner of the 
légal title tO the property. TJpon this question my opinion is ad- 
verse to the plaintiff's contention. 

It îs urged that notice of lis pendens having been filed rendered 
it unnecessary to make parties subséquent purchasers; but that, in 
my opinion, does not relieve the plaintiff from the necessity of having 
the légal title to the property represented in an action brought to 
foreclose a mortgage upon it. The object of the action is to eut 
off the légal title to the property by a foreclosure of the mortgage 
upon it. Such an action cannot proceed until the cause is in such a 
situation that the decree to be made will bind the parties owning 
the equity of rédemption in the property. Upon the ground that 
this suit is abated by the death of Henry Y. Attrill, the motion to 
remand is denied. 
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In re OHINESE RBLATORS. 
(Circuit Court, S. D. New York. November 21, 1893.) 

1, OHINESŒ iMMiaBANTS— CbRTIFICATB— EriDENCB. 

Where the passport certlficate and papers of a Chlnese immigrant are 
regular, and sucli as the statutes déclare to be prima facie évidence of tlie 
facts therein stated, their effect Is not to be overcome by the sworn state- 
ment of a spécial inspecter that he was told by an interpréter that tbe 
immigrant had made to the latter certain statements inconsistent with the 
papera. 

2. SAMÉ— DECLARATIONS. 

If déclarations of a Chlnese immigrant on his examination at the port 
of entry are to be nsed to overcome the prima facie case made by his 
certiflcate and papers, thèy must be taken under oath, and reduced to 
writlng in the usual vray. 

Pétition by certain Chinese immigrants for writ of habeas corpus. 
Petitioners discliarged. 

Edward Mitchell, U. S. Atty., and Chas. D. Baker, Asst XJ. S. 
Atty., for collector. 
B. 0. Chetwood, for relators. 

LACOMBE, Circuit Judge. In each of tbese cases it is conceded 
tliat the passport, certiflcate, and papers are regular, and such as 
under the statutes are declared to be prima facie évidence of the 
facts set forth therein. Tlie statute does not permit the Chinese 
person iseeking entry into the United States to produce any other 
évidence of his right to such entry. Hese papers prima facie show 
him to be within the privUeged, not within the prohibited, classea 
Ail that is presented in opposition is a statement under oath made 
by the spécial Chinese inspecter that an interpréter told him that the 
Chinese immigrant made to him certain statements as to his oc- 
cupation and intentions. This is not évidence of the truth of the 
statements. If déclarations of the immigrant upon examination 
at this port are sought to be used to overcome the prima facie case, 
they should be taken under oath, and reduced to writing in the usual 
way. Eelators discharged. 



UNITED STATES V. BROMILBY. 

(District Court, B. D. Pennsylvania. November 23, 1893.) 

Immigration — Contract Laborbrs— New Industries— What Are. 

The manufacture of fine lace curtalns, which bas been carried on In this 
country for only about three years, and is still conflned to two or three 
establishments, and which was brought into existence by the MoIClnley 
tariff làV, and wlll probably disappear if the protection thereby given 
is wlthdràwn, is a "new Industry," within tlie exception to the prohibi- 
tion of the contract labor law of 1885. 

At Law. Trial of James Bromiley, treasurer and manager of 
the Eastlalce Manufacturing Company, on the charge of violating 
the United States laws prohibiting the importation of contract 
labor from foreign countries. Verdict directed for défendant. 
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Ellery P. Ingham and Harvey K. NeWitt, for the United States. 
Maxwell Stevenson and George W. Shoemaker, for défendant. 

BUTLEE, District Judge, (charging jury, orally.) The défendant is 
indicted under the provisions of two statutes, one of them being that 
ol 1885, and section 6 of the act of 1891. The only importance that at- 
taches to the statute of 1891 is that it makes a violation of the former 
statute a misdemeanor, liable to indictment and punishment crim- 
inally. It is only necessary, therefore, that you shall know what 
are the terms of the statute of 1885, so far as relates to this case, 
to be able to apply the testimony and décide it. It is enacted 
that from and after the passage of this act it shall be unlawful for 
any person, company, partnership or corporation in any manner 
whatever to prepay the transportation, or in any way assist or en- 
courage the itniMjrtation or immigration of any alien or aliens, 
any foreigner or foreigners, into the United States, territories or 
District of Columbia, under contract or agreement, paroi or spé- 
cial, express or implied, made previous to the importation or im- 
migration of such aliens into this country, The terms of this sec- 
tion are very sweeping. They make it unlawful to assist foreigners 
to come to this country, either by paying their passage or by en- 
tering into agreement to employ them when they arrive hère, or 
otherwise, but the statute is limited in its effect by subséquent pro- 
visions, which I will read: 

"Provlded, that this statute shall not apply or be sd construed as to pre-- 
vent any person or persons, partnership or corporation from engagingi under 
contract or agreement skilled worlînien in foreign countrles to perfoiin labor 
in the United States in or upon any new industry not previously established 
in the United States." 

So that you see the effect of the statute is to prohibit generally the 
importation of foreigners into this country by assisting them to come, 
by paying their passage and entering into contract to employ them 
hère, except where they are needed as skilled workmen in some indus- 
try that has not previously been established hère, for which, there- 
fore, the necessary employés cannot be obtained. The évidence makes 
some things very clear. This lace company commenced business 
in the spring or early part of 1892. They needed menders. What 
menders are, has been described to you. They are skilled work- 
men. The défendants were unable, as they teU you, to ând such 
work people hère. They sought to flnd them, and advertised. They 
inquired extensively but were unable to obtain worlanen or work- 
women compétent for their work. Subsequently they did import the 
people, named in the indictment. They are not hère on trial. The 
défendant is a Mr. Bromiley, who was the treasurer of the company 
and its manager. Now, if Mr. Bromiley as treasurer and manager 
of the company was a party to the employment of thèse people — en- 
gaged them — paying their passage; if he was a party to this par- 
ticipating in it actively, he is responsible just as is every other mem- 
ber of the company who participated. It is not even necessary 
that he should hâve alone done it personally — but if he entered into 
an arrangement with the other members of the company (I believe 
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he was a director) this is enough — He tells you what was done, 
— and that he is not more responsible than the others. The 
président tells you that he gave the orders for the employment of 
thèse people. If it was talked orer by the directors and offlcers, 
and Mr. Bromiley was one of them, and advised it, he thus par- 
ticipated in it. The président was simply the agent in executing 
thedr order, and he is responsible for it if there is any responsi- 
bility, as well as Mr. Bromiley. Now, Mr. Bromiley himself tells 
you that he gave no order, that he did not authorize Mr. Clerk to 
Write any letter, yet he says the business was talked over by the 
directors and offlcers of the company with him. Being superin- 
tendent of the mill, you wiU see that, almost of necessîty, he 
would be consulted about it. Now, if he participated in it, if 
he entered into the resolution to bring thèse people over, then he 
is just as responsible as if he had been acting on his own account 
and had written the letter. 

But the question in the case is a différent one. Was this a 
new industry? Were thèse people brought hère on account 
of it? If it was a new industry, and they were brought hère 
on this account, neither the lace company nor Mr. Bromiley 
can be held responsible under the statute for what was done. 
Now, what is the évidence on this subject? At most it amounts 
to no more than that since 1890 there hâve been some eight or 
ten establishments manufacturing fine lace curtains. The wit- 
ness who tells you that there are so mauy, personally knows but 
of two. He only knows of more by repute. No other witness be- 
fore you knows of more than two, possibly three. Two at Wllkes- 
barre, and I think there was some intimation that there is one 
at Scranton. There is no évidence of any manufactory of fine 
lace in this country prier to 1890, unless it was in the one estab- 
lishment at Wilkesbarre, and I am not sure that fine lace was 
manufactured there before 1890, or before the establishment of 
what is known as the McEanley tarifl law. So that it is a new 
industry; it is stai, perhaps, an experiment. I hâve no hesitancy 
in saying to you that in 1890, 1891 and 1892 it was a new industry. 
How successful it has been we do not know. It was a new in- 
dustry not established, and, according to the testimony, is not es- 
tablished at this date. It is an industry in which several flrms 
are struggling for existence, experimenting, hoping; and if the 
former condition of things had continued, no doubt it would hâve be- 
come established. The évidence warrants you in believing that it 
was started by the McKinley tariff law. If that is interfered with, 
it will probably disappear. Even the witnesses called by the gov- 
ernment tell you that skilled menders, such as the défendant re- 
quired and imported from Englandj could not hâve been employed 
in this country, unless, to use the expressive tenus of the wit- 
nesses, they were stolen from other mills. I do not hesitate to 
say your verdict should be for the défendant. 

A verdict of not guilty was accordingly rendered. 
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UNITED STATES T. McOABB. SAMB v. MAGEB. SAMB v. LBAOH. 

SAMB T. MACS. 

(Circuit Court, S. D. New Yorli. November 3, 1S93.) 

1. Elections — Fraudulent Registbation — SurFiciBNCT ov iNDicTkENT. 

An indictment under Eev. St. § 5512, for fraudulent registration, must 
designate the acts done by the acoused in and about his registration, 
wliich resulted in a fraudulent registration of him by the inspectors of 
élection, and an indictment in which the only act charged against the 
défendant is that he "fraudulentiy reglstered" is fatally defective. 

2. Same— Place op Rbgisteation. 

Wlien, as in the state of New Yorli, the requirements of the law aa 
to the registration of voters are différent in différent parts ol the district 
within thé jurisdiction of the court, an indictment under Rev. St. § 5512, 
for fraudulent registration, must specify the élection district In which 
the fraudulent registration was effected. 

At Law. Indictments in the name of the United States against 
Frank McCabe, William Magee, John S. Leach, and James W. Mace 
for fraudulent registration. On demurrer to the indictments. Sus- 
tained. 

Edward Mitchell, U. S. Atty., and John D. Mott, Asst. U. S. Atly. 
Henry D. Hotchkiss, for défendants. 

BENEDIGT, District Judge. Thèse cases come before the court 
upon demurrers to indictments found under section 5512, Rev. St. 
U. S. The indictments are alike, and, in my opinion, are ail defect- 
ive, in that the only act charged upon the défendant is that he 
"fraudulentiy registered." Thèse are the words of section 5512, 
Rey. St. U. S., but in my opinion they are not sufflcient to de- 
scribe the offense. In order to effect the registration of a voter in 
the city of New York, acts must be done both by the voter and the 
inspectors of élection. The voter is required to jnake formai ap- 
plication for registration, and to answer under oatlS questions there- 
upon put to him by the inspectors. The inspectors are required, 
thereupon, to adjudge whether the applicant is lawfuUy a voter in 
that district, and, if so, to déclare their judgment by an entry on 
the book of registration. Strictly speaking, therefore, the voter 
cannot "register.". AU that he can do to effect his registration is 
to apply to be registered, and to answer questions propounded by 
the inspectors. It is therefore necessary, in my opinion, for an in- 
dictment under section 5512 to designate acts done by the accused 
in and about his registration, which resulted in a fraudulent registra- 
tion of him by the inspectors. For lack of this particularity, the 
indictments in question are, in my opinion, bad. 

They are also, in my opinion, bad for the reason that they do not 
specify the élection district in which the fraudulent registration 
was effected. While, in gênerai, it is sufBcient to describe the lo- 
cality of an offense as within the jurisdiction of the court, the rule 
must be différent in cases of prosecutions like the présent, for the 
reason that the law of the state which provides for the registration 
■of votera is différent in différent parts of the district. In a part of 
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Ilie district a person can be registered without any application or 
other act done on Ms part, while in the city of New York a personal 
application is required. In order that the accused skould be in- 
formed of the statute he is charged witL having violated, it is, in my 
opinion, nécessary that indictments ùnder this statute should dis- 
close thé élection district in which the fraud charged was commit- 
ted. 

Upon thèse grounds, judgment must be for the several défendants 
upon the demnrrers. 



UNITED STATES v. BROWN. 
(Circuit Court, S. D. New York. November 3, 1893.) 

1. Elections— Pkocurinq Fraudulbnt Besistration — Supficibnct of In- 

diotmbnt. 

An Indlctment under Kev. St § 5512, for unlawf ully, knowingly, and f raud- 
ulently advislng aad procurlng one to register as a voter, need not set forth 
the particular words of the advlce or method of procurement employed. 

2. Samb — Procubing Praudulent Rbgistration — Indtctment. 

An indlctment under Rev. St. § 5512, for unlawfully procurlng or advis- 
lng one to register, must set forth the acts done by the accused wlth 
lutent to effiect a fraudulent registration. U. S. v. McOabe, 58 Fed. Rep. 
557, foUowed. 
8. Same — Place dp Registration — Indictmbnt. 

When, as in the state of New York, the requlrements of the law as 
to the registration of voters are différent in différent parts of the dis- 
trict withln the jurisdiction of the court, an indietment under Rev. St. 
§ 5512, for unlawfully procurlng or advising one to register, must spec- 
Ify the élection district in which the unlawf ul acts were committed. F. 
S. V. McCabe, 58 Fed. Rep. 557, foUowed. 

At Law. Indietment by the United States against Frederick W. 
Brown for unlawfully advising and procurlng others to register. 
On demurrer to the indiétments. Sustained. 

Edward Mitchell, U. S. Atty., and John D. Mott, Asst, U. S. Atty. 
Henry D. Hotchkiss, for défendant 

BENEDICT, District Judge. This indietment contains nine 
counts, ail framed under section 5512 of the Eevised Statutes. The 
first count charges Brown with advising James F. Brady to fraudu- 
lently register; (2) for procurlng Frank McCabe to fraudulently 
register; (3) for advising Frank McCabe to fraudulently register; 
(4) for procurlng John S. Leach to fraudulently register; (5) for 
advising John S. Leach to fraudulently register; (G) for procurlng 
Allen L. Marien to fraudulently register; (7) for advising Allen 
L. Mariento fraudulently register; (8) for procurlng William Magee 
to fraudulently register; (9) for advising William Magee to fraud- 
ulently register. The several counts for advising are, in gênerai, 
the same, and the counts for procuring are, in gênerai, the same. 
In my opinion, the indietment must be held détective for the rea- 
son that the place of registration does not appear. I do not con- 
sider it nécessary, in an indlctment for unlawfully, knowingly, and 
fraudulently advising one to register as a voter, that the particular 
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■words of the advice or method of procurement employed should be 
set forth; but, for the reasons stated in U. S. v. McCabe, 58 Fed. 
Eep. 557, I tMnk it is necessary to state the élection district, and 
the counts for advising are bad because the place of registration 
is not stated. The counts for procuring are bad for using the word 
"register," instead of stating acts done by Brown with intent to 
effect a fraudulent registration. Let judgment be entered for 
the défendant upon the demurrer. 



WAREEN V. UNITED STATES, 

(Circuit Court of Appeals, First Circuit. November 8, 1893.) 

No. 35. 

Immigbation— Detentioit and Rbturn of TJnlawfui, Passbngbrs— Dutt of 
■Vbssbl's Officers. 

Under section 10 of ttie immigration act of 1891, (26 Stat. 10B6,) tlie 
agent of a vessel, wlio is ordered to detain on board and return certain 
immigrants unlawfully brouglit to tliis country, is bound to so detain 
them at ail hazards, and wlll only be relieved therefrom by vis major, 
or inévitable accident. The word "neglect" in the provision for a penalty 
in case of "neglect to detain" is tised In the popular sensé of "fall" or 
"omit." 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

At Law. Indictment of Frederick Warren for violation of the 
immigration law of March 3, 1891. Défendant was convicted in the 
court below, and brings the case hère on writ of error. Afftrmed. 

Benjamin L. M. Tower, (Joshua D, Bail, on the brief,) for plaintiff 
în error. 

Frank D. Allen, U. S. Atty., (Henry A. Wyman, Asst U. S. Atty., 
on the brief.) 

Before GOLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

WEBB, District Judge. This case arises on the rulings of the cir- 
cuit court at the triai of an indictment under section 10 of the act 
of March 3, 1891, (26 Stat. 1086.) The plaintiff in error admitted 
that certain aliens, who are named in the indictment, embarked for 
the United States from a foreign port upon a certain vessel called 
the Kansas, and did therefore unlawfully come to the United States 
upon and by means of said vessel; that upon their arrivai he was 
the agent of said vessel at Boston, and was then and there duly 
notified, in accordance with the laws of the United States, by the 
superintendent of immigration, that the said aliens, naming each, 
were then and there likely to become a public charge in the said 
United States, and were not then and there entitled, under the laws 
of the United States, to be admitted into the said United States; 
that the said Warren was then and there, as agent of the said vessel, 
by the superintendent of immieration, duly notified and ordered to 
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detain the said aliens, who, in this notice and order, were respec- 
tively named, and to inmiediately return them, and each of them, 
apon the same vessel, to the foreign port or ports from which they 
had corne to the United States. He also admitted that he did not 
in fact detain on board the same vessel, the Kansas, the aliens named 
in the indictment, and did not in faet return them to the port from 
which they came, but that they escaped from said ressel. ISTo ob- 
jection was made to the sufflciency of the indictment. 

At the trial, after making the aforesaid admissions, the défendant 
off ered évidence to prove that there was no négligence or neglect in de- 
taining the said aliens, and that they escaped without any négligence 
or neglect on his part. This évidence was excluded as immaterial, 
to which ruling the exception of the défendant was duly taken and 
allowed. The court further ruled that the défendant was bound at 
his péril, and at ail hazards, to detain the aliens on board the said 
vessel, and that nothing would relieve him of his obligation to do 
so, except vis major or inévitable accident. To this ruling also ex- 
ception was allowed. The défendant did not prétend that the es- 
cape was through inévitable accident or vis major. 

The cortéctness of thèse rulings is now the only matter for considér- 
ation, and it is évident, if the ruling that nothing short of vis major or 
inévitable accident would relieve from the duty to detain and return 
the aliens, the évidence offered, of the absence of neglect or négli- 
gence, was immaterial, and was properly excluded. So this case 
in fact présents only a single question: Was the ruling as to the 
duty of the défendant right? For the determinationt of this ques- 
tion it becomes necessary to examine the whole of chapter 551 of 
the Statutes of 1891, on the tenth section of which the indictment 
is based. Such examination clearly shows that the aim and pur- 
pose of the act, and the inflexible intention of congress, were to 
protect the health, the morals, and the safety of the people of this 
country by the absolute exclusion of immigrants who might en- 
danger the welfare of the community in any of thèse respects. The 
flrst section specifically ennmerates the classes of aliens to be ex- 
cluded, and among those specifled are "persons likeh to become a 
public charge." Section 2 forbids the settlement, compromise, or 
discontinuance of proceedings for violation of another act relating 
to the importation and migration of foreigners under labor con- 
tracta. Section 3 relates to advertisements printed or published in 
foreign countries for the assistance or encouragement of immigra- 
tion. Section 4 denounces penalties against owners of vessels who 
shall solicit, invite, or encourage the immigration of any alien into 
the United States. Section 5 is merely amendatory of the act of 
February 26, 1885. Section 6 makes subject to a fine of |1,000, or 
imprisonment not exceeding one year, or both, any person who 
shall bring into or land in the United States, or who shall aid in so 
doing, any person not lawfully entitled to enter the United States. 
Section 7 provides for the appointment of a superintendent of im- 
migration, and makes him an ofl3cer in the treasury department, 
under the control and supervision of the secretary of the treasury. 
Section 8 provides that upon the arrivai by water of alien immi- 



WAEBEN V. UKITED STATES. 561 

grants it shall be the duty of the master or agent of the vessel 
briaging them to make report to the proper inspection ofiScers of the 
name, nationality, and last résidence of every such alien before any 
of them are landed. The inspection ofQcers are thereupon required 
to inspect ail such aliens, either on board the vessel in which they 
hâve arrived, or at some definite time and place to which by the 
order of said officers they hâve been removed. The décision of the 
inspection oflBcers adverse to the right of any alien to land is made 
final unless appeal be taken to the superintendent of immigration, 
VFhose action may be reviewed by the secretary of the treasury. 
This section also makes it the duty of the commanding ofScer of the 
vessel in which such alien immigrants came to the United States 
"to adopt due précautions to prevent the landing of any alien im- 
migrant at any place or time other than that designated by the in- 
spection ofiScers," and déclares that "any such oflQcer or agent or 
person in charge of such vessel who shall either knowingly or negli- 
gently land or permit to land any alien immigrant at any place or 
time other than that designated by the inspection offlcers, shall be 
deemed guilty of a misdemeanor, and punished by fine or imprison- 
ment or both." Section 9 extends jurisdiction of state ofQcers over 
immigrant stations, for the préservation of the peace, and arrest of 
persons violating state laws. 

This brings us to the tenth section, under which this prosecu- 
tion is begun. It is unquestionable from the preceding sections 
that the intention of congress was the absolute exclusion from this 
country of ail immigrants of the classes named in the act. Owners, 
offlcers, and agents of steam and sailing vessels coming from foreign 
ports with alien passengers, were fully and plainly wamed and 
notified not to bring such prohibited persons. To guard against 
ail possibility of such persons gaining admittance, duties were im- 
posed on the owners and agents and officers of the vessels to make 
spécial report of alien passengers, to retain them on board, or only 
to land them at designated places, for the sole purpose of inspection, 
until they had been thoroughly inspected. For willful or négligent 
violation of those provisions of the act penalties were imposed. 
Congress, in the tenth section, dealt with the disposai of immigrants 
found on inspection to belong to the prohibited class, and brought 
to the United States in contravention of the previous sections; and 
it is to be noted that removal from the vessel to places on shore for 
convenience of inspection it is expressly declared "shall not be con- 
sidered a landing during the pendency of such examination." The 
tenth section directs that ail rejected persons shall, if practicable, 
be immediately sent back on the vessel by which they were brought 
in. The condition of practicability is simply a récognition of the 
contingency that the vessel might not be about to return to the 
port or country whence she had corne. She might be bound to 
some other place, or she might be detained a long time for necessary 
repairs, or might be condemned as unseaworthy, or for other suffi- 
cient reasons would not be available for the reconveyance of the un- 
la wful comers into the United States; but in every such case the 
immigrants were to be detained at the expansé of the owners of the 
V.58F.no.3— 36 
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vessel on which. they came. They are regarded and treated as if 
still paasengers under the care and control of the vessel's owners. 
Furthermore, if the master, agent, consignée, or owner of the vessel 
shall refuse to receive back on board the vessel such aliens, or 
shall neglect to detain them thereon, or shall refuse or neglect to 
retum them to the port from which they came, or to pay the cost of 
their maintenance while on land, he shall be deemed guilty of a 
misdemeanor, and be punished. The duty to receive back on 
board arises either when there has been a wrongful landiug, or a 
removal to an appointed place for inspection. Detaining on board 
is required when the inspection has been had without any removal 
from the vessel, as well as when the alien, having been ofE the 
vessel, is sent back; and the obligation to return always exists. To 
secure payment of fines imposed, the clearance of the vessel is re- 
fused till they are paid. 

We cannot doubt, after thus examining the statute, that the 
tenth section imposes on masters, owners, agents, and consignées 
absolutely the duty to do the things required of them respectively. 
It admits of no excuse. They must at their péril conform to the 
provisions of the statute. They took the risk, when they brought 
the alien from a foreign port, that he would be adjudged not law- 
fuUy suitable to be admitted hère, and must be taken back. The 
statute is analogous to acts regarding the sale of unwholesome or 
diseased provisions, or the keeping and storage of dangerous ex- 
plosives, or the sale of intoxicating spirits. The safety and pro- 
tection of the public is the end sought. Upon every one rests the 
duty to see to it that no act or omission of his shall endanger that 
«afety; and, if he fails of the full performance of that duty, good 
intention, or the absence of evil intention, will not excuse him. The 
responsibility may be regarded similar to that resting upon a 
sheriff in case of an escape. He cannot excuse himself by showing 
that he had exercised care to keep his prisoner. Notwithstanding 
this view of the aims and purpose of the statute, if it cannot with- 
out violence be construed so as to effect its intention, it wiU be 
found a case where the législature, by inadéquate or inconsistent 
«xpression, has fallen short of its design. And in support of the 
contention that this is such a case, stress is laid on the expression 
^'neglect to detain;" but we hâve no doubt that, in view of the 
gênerai purposes of the statute, the word "neglect" must hère re- 
ceive a common and popular signification, as the équivalent of "faU" 
or "omit." The employment of the term "neglect" in this sensé is 
neither infrequent nor unfamiliar, and assigning to it hère any more 
restricted or narrow définition would defeat the whole end of the 
statute, — a resuit to be tolerated only when necessary. It follows, 
therefore, that the rulings of the court below were correct, and the 
judgment must be aflSrmed. 

Judgment of the circuit court affirmed. 
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OORBIN CABINET LOCK CO. v. TALE & TOWNB MANUF'G CO. et aL 

(Circuit Court, D. Connecticut November 23, 1893.) 

Nos. T78, 779. 

1. Patents fob Ikventions— Pbbliminart Injunctioh— Acqtjiescencb. 

When validlty is denied, and the state ot the art shows that tbe In- 
vention Is at best a narrow one, proof of acqulescence on the part of pur- 
chasers alone, coupled wlth complainant's affldavit showlng that the only 
large competing manufacturer was notlûed when he flrst brought ont hls 
goods that complainant claimed infrlngement, and that thereupon "ne- 
gotiations were entered Into which resulted In an arrangement satisfao- 
tory to complainant," whereby said competitor "was permltted to continue 
the saleof ifs goods," is not sufflcient to show such acquiescence as will war- 
rant a prellmlnary injunctlon, in the absence of any détails of the alleged 
arrangement or any afldavlt from the competitor in regard thereto; es- 
peciaUy when complainant's former superlntendent dénies that any such 
arrangement was made at the time stated, or for several years afterwards. 

8. Samb— Acquiescence— CiKCUMsTANCES to be Consideked. 

In determining the completeness of acqulescence, the fact that com- 
plainant and one other are the only large manufacturas of the class of 
goods in question, and that It requires a rery large Investment to make 
the necessary Une of patterns, are clrcumstances to be considered. 

8. Same— Validitt— EsTOPPKL— PkeI/Iminabt Injunction. 

A patentée who has assigned hls patent should not be aUowed, when 
Bued for Infringement thereof, to prevent the opération of the estoppel 
applicable in such cases, merely upon his ex parte affldavit, presented 
on a motion for prellmlnary injunctlon; for the questions of considéra- 
tion, good falth. and the efCect of his action on the action of complainant, 
can only be satlsfactorily determined by a hearing on the merits. 

4. Bamb. 

The mère fact that an inventor, who has assîgned hls patent, subse- 
quently becomes an offlcer in a corporation which is alleged to be an In- 
fringer does not render applicable to such corporation the estoppel which 
opérâtes against him personally. 

In Equity. Bills by the Corbin Cabinet Lock Company against 
the Yale & Towne Manufacturing Company and Frank W. Mlx for 
infringement of patents. On motion for preliminary injunction. 
Grranted as against said Mix only. 

Mitchell, Hungerford & Bartlett, for complainant. 
OBetts, Atterbury, Hyde & Betts, for défendants. 

TOWNSEND, District Judge. Thèse are two motions for pre- 
liminary injunctions to restrain the infringement of letters patent 
No. 295,270 and No. 309,238, granted to the complainant, as assignée 
of the défendant Frank W. Mix, for ImproTements in locks and 
keeper plates. At the hearing the motion in the second suit was 
withdrawn. The motion herein considered is upon patent No. 
295,270, dated March 18, 1884, for an improvement in piano locks. 
It is not an adjudicated patent, but complainant claims such ac- 
quiescence as should hâve the force and effect of a prior judgment. 
The défendants admit infringement, but deny either patentabllity 
or acquiescence. 

It is not necessary to the disposition of the motion to discuss 
the évidence as to the prior state of the art. It has, therefore, 
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seemed désirable that thé considération of the question of patent- 
able novelty should bé deferred until final hearing. Sessions t. 
Gould, 49 Ped. Eep, 855. The facts as to acquiescence appear to 
be substantially as bereinafter stated. The complainant corpo- 
ration has been engaged since 1882 in the manufacture of locks of 
the class to which the look in suit belongs. The défendant Mix 
was superintendent of said company from 1882 until 1891. In 
1884^ shortly after the grant of said patent, the complainant com- 
menced to advertise and put upon the market locks embodying the 
construction claimed in said patent. They sold readily, and the 
demand for such locks has since increased, "until the présent sales 
thereof amount to many thousand dollars per annum," amounting 
altogether to nearly $200,000. Among complainant's purchasers 
hâve been large dealers in and makers of desks and similar articles 
of furniture, and they bave, withoiit exception, acquiesced in the 
validity of said patent. The sharpest and ablest competitor in 
complainant's business bas heretofore been the Eagle Lock Com- 
pany, of Terryvllle, Conn. Thèse two concerns hâve, until recently, 
practically controlled the market in this class of locks. Prior to 
1888, said Eagle Lock Company had bought desk locks from the 
complainant, to flU its orders. About five yearg ago said company 
brought eut a lock which complainant claimed infringed said pat- 
ent. Thereupon "complainant notifled said company, and nego- 
tiations were entered Into which resulted in an arrangement satis- 
factory to complainant, whereby said Eagle Company was permitted 
to continue the sale of its goods." îsTo évidence upon this point, 
other than that contained in the above quotation, was presented by 
complainant. The Eagle Company has continued its manufacture 
of such locks down to the présent time. The défendant Mix claima 
that the complainant had made no arrangement or agreement with 
said Eagle Lock Company concerning said locks prier to the time 
when he left the complainant company in 1891. No affidavit of 
the représentatives of the Eagle Lock Company was produced. 

The question is whether, upon thèse facts, the complainant has 
sustained the burden of proof of such deflnite public acquiescence 
as to raise a reasonable presumption of the validity of said patent. 
"Acquiescence, in référence to this subject, is a voluntary submis- 
sion, against Interest, to an asserted right." 3 Eob. Pat. § 1185. 
Such public acquiescence must be of that part of the public which 
is cognizant of the extent of the monopoly. Lantem Co. v. Miller, 
8 Fed. Rep. 314; Tappan v. Bank Note Co., 2 Fish. Pat. Cas. 195; 
Sowing Mach. Co. v. Williams, Id. 133. But hère the affidavits intro- 
duced to show acquiescence were made, not by manufacturers, but by 
dealers in cabinet furniture. They were made on printed blanks, and 
were as emphatic in the assertion of public acquiescence in the valid- 
ity of the patent in the suit which was withdrawn as in that of the 
pending suit. There wàs no évidence of acquiescence on the part 
of any manufacturer of locks, other than as hereinbefore stated. 
The failure of complainant to state the détails of its arrangement 
with, or to obtain an. affidavit from, said Eagle Compaiiy, seems 
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most significant in view of the surrounding circumstances of the 
case. 

That complainant and the Eagle Lock Company were, until re- 
cently, the only large manufacturera of this class of locks, and 
that it requires the inyestment of a great amount of capital to 
make such a Une of pattems as are necessary in order to success- 
fuUy carry on this business, are circumstances to be considered upon 
the question of the completeness of the acquiescence. Sargent 
V. Seagraye, 2 Curt. 553; Foster v. Moore, 1 Curt. 27^; Guidet v. 
Palmer, 10 Blatchf. 217. I hare been unable to flnd any case 
where such circumstances alone hâve been held équivalent to a 
preTious adjudication, upon a contested hearing, in favor of the 
patent. It does net seem to me that a court ought to grant a 
preliminary injunction on such incomplète and indeflnite évidence, 
where the validity of the patent is denied, the state of the art 
shows that the invention of the patent in suit is at best a narrow 
«ne, and where the flnancial ability of the défendant corporation 
lias not been assailed. Standard Elevator Co. v. Crâne Elevator 
Ce, 56 Fed. Eep. 718. 

But complainant claims that the défendants are estopped to 
deny the validity of the patent, because of the assignment to it 
by the défendant Mix, who is now an officer of the défendant Com- 
pany. The défendant does not deny the application of said doc- 
trine to an assigner of a patent for a considération, but it claims 
that said doctrine has no bearing upon the facts in this case. It 
appears that Mix, being in the employ of complainant, and believ- 
ing himself to be the flrst inventor of an improved locking device, 
took said device to the solicitor of complainant, and authorized him 
to make an application therefor, in his name, but without any cob- 
sideration other than that arising out of his employment. Owinç: 
to the citation of anticipations, the application was modifled by 
complainant's solicitor so as to claim a patent upon narrower and 
somewhat différent grounds from those stated in the original ap 
plication. Whether, under thèse circumstances, any différent ruîe 
should be applied, is by no means certain. Burdsall v. Curran, 31 
Fed. Eep. 918; Cropper v. Smith, 26 Ch, Div. 700. But it does not 
seem that an assigner of an invention ought to be allowed, by his 
ex parte aifidavit on such a motion, to escape the opération of the 
doctrine of estoppel. The questions of considération, of good faith, 
and as to the effect of his action upon the action of complainant, 
can only be satisfactorily determined by a hearing upon the merits. 
Greenwood v. Bracher, 1 Fed. Eep. 858. Thèse conclusions are 
supported by the cases of Barrel Co. v. Laraway, 28 Fed. Eep. 141, 
and Onderdonk v. Fanning, 4 Fed. Eep. 148. In the former case 
the défendant was the assigner of the patents in suit. But the 
opinion of Judge Shipman seems to indicate that the question of 
estoppel should not be determined in favor of an infringer upon 
ex parte affidavits. In Onderdonk v. Fanning, the infringer was 
the assigner of the invention before the issuance of the patent. 
There is no évidence which connects the défendant corporation 
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with the circumstances relied on to constitute an estoppel against 
the défendant Mix. 

liet an injunction issue, restraining the individual action only 
of the défendant Frank W. Mis. 



UNION PAPER-BAG MAOH. CO. et al. v. WATBRBUBY et al 
(Circuit Court, S. D. New ïork. December 6, 1893.) 

1. Patents— Invention— Paper Bags. 

When tliere bas once been embodled the conception of a flat-toottomed 
paper bag, capable of belng folded flat, and easlly distended Into an 
unsupported box, there Is no Invention In changlng the shape or order 
of the folds, without producing any new or beneûcial resuit. 

2. Sams. 

Beissue patent No. 10,083, granted Aprll il, 1882, to Mark L. Deerlng 
for improvements In the manufacture of paper bags, Is void for want of 
invention. 39 Fed. 389, overruled. 

In Equity. This is a suit for infringement of reissued letters 
patent No. 10,083, granted April 11, 1882, to Mark L. Deering, for 
improvements in the manufacture of paper bags. 

The flrst clalm of the patent in controversy was, at final hearlng, held 
to be valld by this court, and a decree was entered In favor df the com- 
plalnants for an injunction and an accounting. Subsequently the défendants 
obtalned leave to file a biU of revIew based upon newly-discovered évidence. 
Issue was joined upon the blll thus flled, and the cause now cornes on for 
hearlng upon the new testlmony thus taken. A fuU and accurate descrip- 
tion of the supposed invention wlll be found in the former décision of the 
court. 39 Fed. 389. Decree vacated, and biU dlsmissed. 

George Harding and Francis T. Chambers, for complainants. 
Albert H. Walker and Frédéric H. Betts, for défendants. 

COXE, District Judge. Three questions arise upon the new évi- 
dence. First. Is the Deering patent anticipated by the alleged 
Wittkorn use? Second. Is it anticipated by the alleged Besserer 
use? Third. Does the patent disclose invention in view of the bags, 
which, beyond ail doubt, are prOved to hâve been made by Wittkorn 
prier to 1877? The question of prior use, and particularly as it re- 
lates to the Wittkorn testimony, is a close one. Were it an ordinary 
question, depending upon a mère prépondérance of proof, the dé- 
cision would necessarily go to the défendants, for Wittkorn and the 
other witnesses are uncontradicted and unimpeached. But the fact 
that the witnesses were testifying as to events which transpired 15 
years before, uncorroborated by any anticipating structure made at 
the time, may justify the conclusion that their statements are not 
established beyond a reasonable doubt. It is, however, unnecessary 
to discuss this défense as the cause must be determined upon the 
question of invention. The nature of the supposed invention as 
described by the patentée "relates to forming paper bags with such 
bottoms that said bags, when distended, shall bave flat bottoms of 
rectangular form on which to stand erect and unsupported when 
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fiUed." The manner of constructing thèse bags, by folding and past- 
ing the paper, is stated in the claim as follows: 

"(1) The herein-described process or method of formlng paper bags by maJi- 
ing in a sheet of paper or blank the folds B and C, then pastlng together 
the two sides A' A^ formlng a bellows-sided body or tube of the bag, then 
spreading open one end of said body or tube, then formlng the inwardly-pro- 
jectlng triangle folds H H, side laps, G G, and laps I J, whlch latter.are 
secured In place by pastlng or otherwise, substantially as deacrlbed." 

The patent is described by one of the officers of the complainant 
Company, with the clean-cut terseness characteristic of a business 
man, as "a method patent for making a satchel-bottom on our bel- 
lows side-fold bags." Although the prier art was very inadequately 
developed at the former hearing the court was manifestly in doubt 
upon the subject of patentabUity. It now appears that bags, which 
in function and appearance so closely resemble the Deering bag that 
only an expert can tell the différence, had been made by methods 
so similar that they differed only as two persons would differ in 
folding a pièce of paper to produce a given structure. The thing 
produced — the bag — was, for business purposes, practically the 
same. It is true, strictly speaking, that the Wittkorn bags did not 
hâve the satchel bottom, but satchel-bottomed bags were old and 
the envelope-shaped fold was so well known in this and every 
analagous art that it would seem the natural one to adopt. It is 
diflacult to see how it required an exercise of the inventive faculties 
to put the satchel bottom into either of the two types of Wittkorn 
bag. One bag maker may sélect one form of fold, another bag maker 
another form, and so on, but they are not inventera if ail accomplish, 
substantiaUy, the same well-known resuit, the différences beingof form 
only. The one who flrst embodied the conception of a flat-bottomed 
bag capable of being folded flat and easUy distended into an unsup- 
ported box was very likely entitled to rank as an inventer. But 
after this had once been done it did not require invention to change 
the shape or order of the folds, unless some new or bénéficiai resuit 
was obtained. If a contraxy contention be maintatned where is the 
court to stop? Where shaU the line be drawn? If invention ré- 
sides in the mère séquence of steps, as many patents may be granted 
as new ways are suggested of folding the bag. 

It is said that the Wittkorn bag was made on a former, but the 
Deering bag can also be made in this way and there is nothing in 
the patent to exclude the idea that blocks or other mechanical ap- 
pliances may be used. The défendants' expert thinks the use of 
the former a distinct advantage; but whether this be so or not it 
will hardly be disputed that the method of making a Deering bag 
todày by the use of a former would infringe the patent and that the 
same method in 1876 would anticipate it. A construction narrow 
enough to make a method which employed a block a différent pro- 
cès» would also négative the theory of the défendants' infringement. 
If Deering had never lived the paper bag industry would hâve been 
as far advanced. The changes which he made, assuming them to be 
ùuprovements, are those that would naturally occur to the skilled bag 
maker. The two principal advantages — the flat folding and easy 
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transformation into a square box — were equally possessed by the 
Wittkorn bags. 

It is true that the Deering bag is now a commercial success, 
millions being used annually, but this is due to the fact that they are 
made by machinery and are sold at an almost nominal price. Deer- 
ing had nothing to do with this; the crédit belongs to the inventer s 
of the labor saving machines. Deering simply folded paper into a 
convenient bag. So did Wittkorn. Deering's bag would coUapse 
for transportation and storage and open by a "flip through the air." 
So would Wittkorn's. If machinery had been invented for the latter 
it is probable that Deering's bag would no longer hare been made 
by hand. If no machinery had been invented at aU it is probable 
that both would hâve had a limited local success. The Wittkorn 
bag; like No. 5, for instance, certainly i)ossesses some merits over the 
Deering bag which are obvions to the ordinary beholder, but for 
practical purposes the two are so nearly alike that it is like splitting 
hairs to attempt to distinguish them. That soinething magical 
lurks in the folds of the Deering structure or in the order of their 
production, that it required the effort of an inspired genius to fold 
the well-known satchel bottom on the old Wittkorn bags is an argu- 
ment which surely does not satisfy the judgment, it appeals rather 
to one who has "listened with credulity to the whispers of fancy." 
The attempt to avoid the overwhelming force of the Wittkorn ex- 
hibits has been able and ingénions, but the conclusion cannot be 
resisted that the différences between the Wittkorn and Deering 
methods dépend upon such a reflnement of reasoning and are of a 
character so unsubstantial that invention cannot be predicated of 
them. 

The proposition that there is nothing to show that the Wittkorn 
évidence was newly discovered, cannot, I think, be maintained on the 
pleadings and proofs. Even were it a question of proof only the 
testimony has convinced me that the évidence was discovered after 
the linal hearing not only, but that it could not by the exercise o' 
ordinary diligence hâve been discovered sooner. 

It foUows that the former decree must be vacated and the com- 
plainants' bUl dismissed, but without costs.. 



POHL et al. v. HEYMAN. 

SAME V. F. & M. SCHAEFER BKEWING CO. 

(Circuit Gotirt, S. D. New York. November 20, 1893.) 

Patents tob Inventions— Expiration— Lapse op Foeeign Patent. 

The lapsing oî an Austrian patent before its full term of 15 years, be- 
cause of failure to pay the annual tax, does not cause a United States 
patent for the same invention to expire at that time. Pohl v. Brewlng 
Co., 10 Sup. et. Rep. 577, 134 U. S. 381, foUowed. 

In Equity. Thèse were two suits brought by Cari Pohl and 
Charles Zoller against Nathan H. Heyman and the F. & M. Schaef er 
Brewing Company for infringement of a patent. Heard on pleas 
to the jurisdiction. Pleas overruled. 
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Joseph M. Denel, for complainants, 
Witter & Kenyon, for défendants. 

TOWNSEND, District Judge. Thèse are two suits for Infringe- 
ment of letters patent of the United States, No. 213,447, granted 
March 18, 1879, to Cari Pohl. Défendants plead to the jurisdiction of 
the court, alleging that the patentée obtained an Austro-Hungarian 
patent for the same invention on April 19, 1877, for one year, which 
was prolonged for another term of one year, or nntil April 19, 1879, 
when complainants' term expired; that on August 13, 1879, judg- 
ment to that effect was duly rendered in the registry of patents in 
the impérial royal mlnistry of commerce at Vienna; and that, hy 
reason thereof, said United States patent expired April 19, 1879. 
It was stipulated that Carpmael's Patent Laws of the World, and 
a copy of the order of the impérial royal ministry of commerce, and 
a copy of the letters patent in suit, should be considered as duly 
proved in the case. 

Counsel for the défendants, in his brief, says that the question 
raised by this plea is whether or not the law of Gramme Electrical 
Co. V. Amoùx & H. Electric Co., 21 Blatchf. 450, 17 Fed. Eep. 838, 
is still the law of this circuit. He claims that that case has never 
been overruled, and that the only décision to the contrary is contained 
in an obiter dictum in EoUer-Mill Co. v. Walker, 43 Fed. Eep. 575. 
The précise point raised hère was raised in said cases. In the 
latter case the court rendered a décision, on other grounds, for the 
défendants, and afterwards wrote a further opinion, ruling the 
point in question for the plaintifEs, in order that it might be taken 
to the suprême court of the United States. The décision of the 
suprême court, on the appeal, was put upon other grounds, and no 
référence was therein made to this particular question. The ques- 
tion, therefore, has been considered, and will be discussed, inde- 
pendently of the opinion in EoUer-Mill Co. v. Walker, although such 
indei)endent considération has led to the same resuit. 

The order referred to, of the impérial royal ministry of commerce, 
States that "the longest duration of ail privilèges granted, without 
any distinction, is flxed at fifteen years, which longest dnration 
runs uninterruptedly, in so far as the patentée fulflUs the condi- 
tions mentioned, and that the original duration of fifteen years is 
due, withoiit ^ny exception, to each Austrian patent which has 
been granted according to the impérial patent of the 15th August, 
1852;" also, in substance, that the patentée need only pay in 
advance for one year, and that référence to one or more years in 
a patent has the exclusive purpose to designate that the patent 
annuity has been paid in advance for one or more years; that the 
patent is really granted for 15 years, and such payment only pre- 
vents its termination before the expiration of the term by reason 
of the f allure to pay the tax; that, to avoid erroneous interpré- 
tations in foreign countries, a new form of Austrian patents was 
adopted in Jidy, 1884, which removes any doubt as to what was 
the duration of the Austrian patent. 
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By the temas of said Austro-Hungàrian pateut, there was granted 
to Cari Pohl an exclusive privilège for the term of one year, under 
ail conditions and with ail opérations mentioned in the most Mgh 
patent o£ August 15, 1852. The single question raised on the plead- 
ings is whether the United States patent tenninated with the ex- 
piration of the Austro-Hungarian patent, 32 days after the United 
States patent was issued. In Bâte Eefrigerating Co. v. Hammond 
Co., 129 Ù. S. 151, 9 Sup. et. Eep. 225, it was held that when a foreign 
patent is granted for a short term, which the patentée as matter of 
right may hâve renewed by further payments, and such short tenu 
is renewed, the United States patent is not tenninated by the ex- 
piration of the short tenu, but that the term of the foreign patent 
includes such renewals. In Pohl v. Brçwing Co., 134 U. S. 381, 
10 Sup. et. Eep. 577, which was a suit on the patent now in ques- 
tion, défendant pleaded that a Geiman patent granted to the com- 
plainants, of September 6, 1877, for 15 years, for the same invention, 
by reason of the failure of complainants to pay annuities and work 
the patent, became forfeited in 1880, and the tenu thereof expired. 
The court said: 

"There is nothing In the statute which admits of the view that the dura- 
tion ol the United States patent is to be limited by anytliing but the duratlon 
of the légal term of the foreign patent in force at the time of issuing the 
TJnited States patent, or that It is to be limited by any lapsing or forfelture 
of any portion of the term of such foreign patent by means of the opération 
of a condition subséquent, according to the foreign statute. In saying that 
'every patent granted for an Invention which has been previously patented 
in a foreign country shall be so limited as to expire at the same time with the 
foreign patent,' the statute manlfestly assumes tliat the patent previously 
granted in a foreign country Is one granted for a defmlte term; and its mean- 
ing is that the TJnited States patent shall be so limited as to expire at the 
same time with such term of the foreign patent" 

This seems to mean that the term of the United States patent 
shall be dépendent upon something which is flxed and deflnite in 
the foreign patent and laws, and shall not be subject to be tenni- 
nated by the occurrence or nonoccurrence of certain facts which 
would require extraneous proof. Bâte Eefrigerating Co. v. Hammond 
Co. establishes, I think, that the term of the Austro-Hungarian pat- 
ent was 15 years at the time the United States patent was granted, 
and I think that Pohl v. Brewing Co. indicates that the term 
of the United States patent could not be shortened by failure to 
pay the tax on the Austro-Hungarian patent 

The différence between a patent for 15 years, liable to be termi- 
nated by the nonpayment of the annual tax, and a patent for 1 
year, which will be continued for 15 years if the annual tax is 
paid, seems to me to be a différence of form, and not of substance. 

Complainants insist that the construction of the Austrian patent 
laws which appears in the order of the impérial royal ministry of 
commerce in Vienna is binding upon this court. The défendants 
insist that the court is bound to examine into the foreign law it- 
self, and to hold to the contrary of any exposition that is apart 
from facts. Even if défendants are right in this claim, after hav- 
ing carefuUy examined the foreign statute, I must hold that the 
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exposition of it given by the order of the minister of coanmerce is 
correct. It seems to me that Gramme Electrical Co. v. Arnoux 
& H. Electric Oc, supra, has been overruled by Bâte Eefrigerating 
€o. V. Hammond Co. and Polil v. Brewing Co., supra. 
The pleas of the défendants are overruled, with costs. 



BROWN FOLDING MACH. CO. et aL v. STONEMETZ PRINTERS* 

MACH. CO. 

(Circuit Court of Appeals, Third Circuit. November 10, 1893.) 

No. 27. 

Patents for Inventions— Pkinting Pkess akd Foldino Machine— Oabbtino 
Mechanism. 

Letters patent No. 343,677, granted June 15, 1886, to John A. Stonemetz 
for improvements in a mechanism for carrylng sheets of paper from a prlnt- 
ing press to a foldlng machine, sald Improved meclianlsm belng so con- 
stnicted that It may be folded when not in use upon the folding machine 
by means oï holes in the carrylng mechanism whlch engage with pins on 
the foldlng machine, are Infringed, as to ail the daims, by a device manu- 
factured under letters patent No. 331,762, Issued December 8, 1885, to 
B. T. Brown, for folding such a Connecting mechanism upon the foldlng 
machine by means of hinges. 57 Fed. Rep. 601, affirmed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

In Equity. Bill by thé Stonemetz Printers' Machinery Company 
against the Brown Folding Machine Company and others for in- 
fringement of letters patent, and for relief on the ground of inter- 
ferenca A demurrer to the bUl was overruled. 46 Fed. Eep. 72. 
A cross bill was filed, and thereafter stricken from the record. Id. 
851. There was a final decree for complainant as to infringement, 
but for défendants as to the interférence. See 5T Fed. Bep. 601. 
Défendants appeal from so much of the decree as is against them. 
Affirmed. 

James. K. Hallock, for appellants. 
J. C. Sturgeon, for appellee. 

Before DALLAS, Circuit Judge, and BUTLER and GREEN, Dis- 
trict Judges. 

BUTLER, District Judge. The bill charges infringement of 
Stonemetz's patent No. 343,677, of June 15, 1886; and aiso an in- 
terférence between this patent and two others issued to R. T. Brown 
(owned by the défendants) on July 14, 1883, and December 8, 1885, 
respectively, numbered 331,762, and 332,444. The circuit court 
having sustained the former charge and dismissed the latter, the 
défendants appealed, and assign as error so much of the decree as 
is against them. 

The only question involved is one of fact: Was Stonemetz flrst 
to invent the device covered by his patent? While there is some 
contention that he was anticipated by others than Brown, the 
main reliance is on Brown. A careful examination of the évidence 
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bas satisfied us that the conclusion reached by the circuit court is 
right The anticipatory devices set up, other than Brown's, pré- 
sent no difficulty whatever. They show nothing suggestive of 
Stonemetz's device. As between Stonemetz and Brown the proofs 
do not leave the mind in doubt that the former was the original 
inventor. Brown's disclaimer, in taking his patent, No. 331,762, is 
of itself, a sufficient answer to the claim now made in bis favor. 
The statement of facts and analysis of testimony made by the cir- 
cuit court are entirely satisfactory; and to avoid unnecessary en- 
largement we adopt them. The decree is affirmed. 



EDISON ELECTRIC LIGHT CO. et al. v. MT. MORRIS ELECTRIC LIGHT 

00. et al. 

SAME V. UNITED ELECTRIC LIGHT & POWER CO. 

(Circuit Court of Appeals, Second Circuit November 8, 1893.) 

1. Patbntb foh Inventions— Injunction — Lâches. 

Persons wfio establish a plant for the use of infrlnglng electrlc lamps 
pending a suit to test tlie validity of the patent, which Is brought and 
pressed wlth recisonable diligence, bave no equltles to prevent an In- 
jimctlon because the patentée delayed sulng them untU the patent was 
sustained In the test suit. 57 Fed. Rep. 642, afflrmed. 

2. Same— Equities— Infbinging Users— Licensbes. 

An equlty to be supplled wlth electrlc lamps by the manufacturlng 
patent owner, ait reasonable rates, may arise in favor of one who, pending 
a suit to test the patent, and while forelgn décisions thereon were con- 
flicting, has purchased from an infrlnglng manufacturer an expensive 
plant, requlrlng the lamp for its opération; but this equity does not 
apply as between an exclusive licensee for a given territory, who has 
expended large sums on the faith of the patent, and an inftinger, who 
has Invaded such territory pending the test suit. 57 Fed. Rep. 642, 
afflrmed; Edison Electric Llght Co. v. Sawyer-Man Electric, Co., 3 C. C. 
A. 605, 53 Fed. Rep. 592, limited. 
8. Bamb — Pecuniaky Loss. 

The fact that an infrlnglng user of an electric lamp necessary to the 
opération of its plant has made great expendltures looking to future 
extensions of Its business is no ground for refusing to enjoln It from go- 
Ing into new territory and buildings, or from continuing to light buildings 
which it first llghted after the patent was sustained by the circuit 
com-t in a test case; and the great pecuniary loss which the infringer 
woiild suffer by an unqualified injunctlon only gives It an equity to be 
allowed to use the patented lamp, for a reasonable compensation, in the 
buildings it had llghted prlor to the décision in the test suit. 57 Fed. 
Rep. 642, modlfied. 

Appeals from the Circuit Court of the United States for the 
Southern District of New York. 

In Equity. Bills by the Edison Electric Light Company and the 
Edison Electric Uluminating Company of New York against the 
Mt. Morris Electric Light Company and others, and the United 
Electric Light & Power Company, for infringement of a patent. 
Preliminary injunctions were granted below, (57 Fed. Eep. 642,) 
and défendants appeal from the orders granting the same. Modi 
fied. 
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Benj. H. Bristow and Paul D. Cravath, for appellants. 
Charles E. Mitchell and Eugène H. Lewis, for appellees. 
Before WALLAOE and SHIPMAN, Circuit Judgea. 

SHIPMAN, Circuit Judge. Thèse appeals are from orders of 
the circuit court for the southern district of New York, which 
granted preliminary injunctions to restrain the infringement by 
the défendants of the second claim of letters patent No. 223,898, 
dated January 27, 1880, to Thomas A. Edison, for an incandescent 
electric lamp. The patent is commonly called the "incandescent 
lamp" or the "filament" patent The Edison Electric Light Com- 
pany, hereinafter called the Light Company, is the owner of the 
patent; the second complainant, hereinafter called the niuminat- 
ing Company, "is the sole and exclusive licensee of the right to 
use and vend incandescent electric lamps under such patent in 
and for the city of New York, for that portion of the city lying 
below Seventieth street; and it seems not to be disputed that the 
lamps used by the défendants are so used within that portion of 
the city." 

The niuminating Company was incorporated in December, 1880, 
for the purpose of producing electricity, and distributing it for 
light, heat, and power, in the city of New York, and on March 23, 
1881, made its first contract with the Light Company, by which 
it secured an exclusive right to use the Edison patents, among 
which was the incandescent lamp patent, in certain portions of 
the city. It has paid to the owners of the Edison patents, for its 
exclusive rights, in cash and in stock at par, more than a million 
dollars, and its investments for the purpose of a gênerai System of 
incandescent lighting hâve been exceedingly large. In May, 1885, 
the Light Company commenced its suit against the United States 
Electric Lighting Company to test the validity and establish the 
scope of the lamp patent, which was decided by the circuit court 
for the southern district of New York on July 14, 1891, (47 Fed. 
Rep. 454,) and by this court, upon appeal, on October 2, 1892, (3 
C. C. A. 83, 52 Fed. Eep. 300.) 

The United Electric Light & Power Company, now an extensive 
incandescent lighting company, was organized in Febniary, 1887, 
and commenced business in 1888. "It thereafter, in 1889, entered 
into such relations with the United States Illuminating Company 
that the business of the two companies was conducted, practicaUy, 
under one management." The last-named company was organized 
in February, 1881. 

The Mt. Morris Company was organized in 1886 for the purpose of 
furnishing electric power and electric light, both arc and incan- 
descent. In 1888 it commenced to furnish incandescent light, 
which is now the principal part of its business. Each of thèse 
companies has a very large capital, has invested large sums in 
its business, and each asserts that the principal part of its in- 
vestment would become valueless, if it could not pursue the busi- 
ness of incandescent lighting. 

It is said that the lamp patent will expire in November, 1894. 
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The défendant companies are anxious to supply themselves with 
the Edison lamps. The Light Company is prevented from selling, 
for use within the territory occupied by the défendants, to other 
than its exclusive licensee. The Illuminating Company bas re- 
cently declined to sell the patented lamps to the défendants. No 
question wais made before the circuit court, or is made upon this 
appeal, as to the validity or scope of the second claim of the pat- 
ent, or as to the fact of its infringement by the défendants. 

The défendants rest their opposition to the orders pf the circuit 
court entirely upon the equities which are alleged to exist in their 
favor, and to be large and imposing. The défense of lâches or de- 
lay on the part of the owners of thé patent in enforcing or prose- 
cuting their rights by litigation, of neglect to give infringers time- 
ly notice of the monopoly which the owners claimed, and their ac- 
quiescence in the conduct of infringing and rival companies, — a 
défense which has become familiar in this litigation, — has been 
again urged. The facts in the former cases Were insufflcient to 
justify this défense, and thèse défendants, which did not corne into 
existence until a year or two after the test suit was commenced, 
and which did not begin the business of incandescent lighting for 
a period of three years thereafter, hâve no important new facts 
to présent. It is suflQcient to quote with approval the remarks of 
Judge Lacombe upon this point: 

"This défense of lâches or delay on the part of the owners of the patent 
was urged Uï)on the court of appeala at very great length, upon most volu- 
mlnous évidence, in Edison Electric Light Oo. v. United States Electric Light- 
ing Oo., 3 0. C. A. 83, 52 Fed. Rep. 300, and that court decided that no case 
was shown to authorize the refusai of an injunction on any theory of lâches 
or équitable estoppel, by reason of nndue delay in bringlng suit, or ac- 
■quiescencô in known infringement. Subsequently the same point was urged 
upon the same court, agaln at great length, in Edison Electric Light Co. v. 
Sawyer-Man Electric Co., 3 C. 0. A. 605, 53 Fed. Rep. 592, and the same 
opinion expressed. The facts presented hère do not change the situation, 
so far as the complainants are concemed. The same measure of delay Is 
shown, and the same excuse for that delay is also shoiwn. Twice has the 
court of appeals held that the original test suit (that against the United 
States Electric Lighting Company) was tlmely begun, and pressed with 
proper diligence. It has also held that, such suit proceeding with due 
diligence, no other infringers of the patent can be heard to complain, with 
reason, that separate suit was not brought against them. Further discussion 
of the same facts in this court is unnecessary, and ont of place. The situa- 
tion is not changed by the circumstance that thèse are différent Infringers, 
with a différent history from that of the défendants in the earller suits." 57 
Fed. Rep. 644. 

The défendants next urge that they are illuminating, and not 
manufacturing, corporations, and bave an équitable daim to con- 
sidération "growing out of the obscurity of the patent, and the 
fact that, prior to the décision of the fédéral court in this circuit 
sustaining and construing it, there were conflicting décisions upon 
it in foreign countries," and invoke in their favor the gênerai re- 
marks of this court in the Sawyer-Man Case, discriminating be- 
tween manufacturing companies, who were competitors of the Edi- 
son companies, and users of lamps. The court said: 
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"The users who hâve supplied themselves with electric llghtlng plants from 
the Infrlngers, whlch requlred for their opération lamps of the patent, are, 
of coTorse, infringers. But those who did so before the décision of the circuit 
court sustalnlng the patent, and at a time when judlcial décisions in foreign 
countriés interpreting the patent were in conflict, and who are now wllling 
to accept their lamps from the complainants upon reasonable terms, hâve 
much stronger equities than the manufacturlng Infringers. Thèse equities 
the court wlU not disregard, but what would be reasonable terms, if an appli- 
cation were made to the court in behalf of thèse cases, is a question whlch 
can only be determined In each case upon its peeuliar clrcumstances." 

This language was used with référence to the condition of the 
electric lighting bnstaess, which was then being pressed upon the 
attention of the court, in which the owner of fiie patent, being a 
lamp manufacturer, Lad the abillty to supply the patented lamps 
to users who had previously supplied tiiemselves with electric 
lighting plants from the infringers. The court was not speaking 
of cases in which the Light Company had, by its contracts, precluded 
itself from supplying lamps in a particular territory to any person 
or corporation except its own exclusive licensees. It was not dis- 
cussing the equities as between an illumlnating company which 
was the exclusive licensee of the Light Company, and an infringing 
competitor upon the territory of the licensee. in such a case the 
remarks of the court in the Sawyer-Man Case, with référence to the 
alleged equities of manufacturlng infringing corporations, which 
were competitors of the Edison companies, are quite applicable. An 
illuminating company, the exclusive licensee of the Edison Company, 
which has made a large pecuniary investment upon its confidence 
'in the strength and validity of the patent, and in the ultimate suc- 
cess of the litigation in which its life was at stake, and has made 
an enormous outlay in the attempt to render incandescent lighting 
successful upon a large scale, has an imposing equity to protection 
by the courts, as against a competing infringer, who has sold and 
used the very lamps which hâve been declared, as the resuit of an 
expensive litigation, to be the exclusive property of the owner and 
licensee. In such a case, the équitable owner of the patent is en- 
titled to protection at the hands of a court of equity, provlded too 
great pecuniary injury is not thereby visited upon the infringer. 
It is by no means the duty of a court of equity to cause an infringer, 
who is a user, to suffer a pecuniary calamity, which ruins Mm, and 
is far out of proportion to the beneflt which the owner of the patent 
would otherwise be entitled to receive. 

The strength of the défendants' case lies in the alleged extent of 
injury which they would suffer from an entire stoppage of the sup- 
ply of incandescent lamps. It is insisted by their counsel that they 
would be ruined, and thus an immense pecuniary loss would be 
caused. This resuit is not absolutely certain. Similar unfulfiUed 
prophecies hâve been made before in the progress of this litigation. 
It is not certain that noninfringing lamps may not be used, which 
can be partially successful; but we hâve a weU-grounded fear that 
an absolute inability to obtain any Edison lamps for any portion 
of the business heretofore conducted by the défendants will create 
a pecumary injury so extensive as to be inéquitable. 
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Tuming to the considération of the modifications of the orders, 
wMch may properly be made, the défendants ask for an absolute 
reversai, and that they be permitted to use the Edison lamps, not 
only for their présent, but also for their future, incandescent busi- 
ness, the only restriction being that they pay a reasonable priée 
therefor. They désire that the Uluminating company be compelled 
to fumish lamps to which it has an exclusive right, and that by 
their use the défendants shall be enabled to extend their compétitive 
business as widely as their capacity and enterprise will permit. 
The afladavits of Mr. Brown, for the défendant companies, say that 
a very large proportion of the investment of each company is for the 
purpose of taking advantage of future business; that the stations of 
each company are very much larger than the présent requirements 
of the business demand; that each has one unused station, which was 
constructed for the purpose of meeting future demands; that many 
miles of the ducts which each has leased are imoccupied, having 
been leased by the défendants to accommodate the growth of their 
business; and that the cables which they hâve constructed hâve a 
greater carrying capacity than the présent requirements of the 
business demand in order to meet future needs. He further says 
that no effort has been made for the past two or three years, by 
either of them, to extend their business. The growth has been due 
to unsolicited application. 

The défendants, in desiring to obtain an unlimited future capacity 
of ownership of the patented lamps, for the purpose of extending 
their compétitive power, are asking too much. We perceive no con- 
troUing equlty which should cause us to compel the Illuminating 
Company, which owns an équitable title to the lamp patent, to sell 
lamps to a competitor for the purpose of enabling it to utilize the 
unused portion of its plant, and extend its business into unoccupied 
territory, and thus permit it to deprive the ownex of ail the material 
benefit of the patent during the comparatively brief residue of its life. 
Neither is there a controlling equity which requires a court to per- 
mit the défendants to use the complainauts' patent in buildings 
which hâve been lighted by either of them since July 14, 1891, — the 
date of the décision by the circuit court in the test suit. At that 
time the défendants knew that the validity of the patent had been 
declared by a fédéral court in the district in which they lived. Ig- 
norance in regard to the character and meanlng of the patent, then, 
in a measure, ceased to exist. They presumably knew that the 
owner of the légal title had parted with its équitable rights to the 
use of the patented lamps, upon the territory which they were oc- 
cupying, to a rival lighting company, and that the licensee was not 
a manufacturer. From that date, the défendants knew that they 
were in danger of being ultimately declared infringers, and that 
desired privilèges must be obtained, not from the manufacturer, but 
from a compétitive user of the patent. 

Let the preliminary injunctions already granted by the circuit 
court be modifled so as to enjoin each défendant against the use of 
infringing' lamps in any building or place not now lighted by either 
of them, or not lighted by them, respectively, prior to July lé, 1891, 
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with liberty to tte complainants to renew the motion, if, in their 
judgment, the défendants refuse, upon reasonable terms, and for 
reasonable priées, to pay for patented lamps in buildings in which 
the use of such lamps is not enjoined. The orders should also re- 
quire each of the défendants to file, within a specifled time, with 
the clerk of the circuit court, a list of the buildings then lighted by 
them, respectively, which were not thus lighted prior to July 14, 
1891. 

So much of the orders of the circuit court as directed preliminary 
injunctions is sustained, without costs to either party, but the cases 
are remanded to that court, with instructions to modify its orders 
in the manner and to the extent hereinbefore stated. 



NEW YORK FILTEE CO. v. SCHWARZWALDEE et aL 

(Circiilt Court, S. D. New York. October 16, 1893.) 

Patents fob Inventiotts — Injunction — Circulabs to Usbbs op Infringing 
Akticlb. 

One who, without vmreasonable delay, begins suit against a manu- 
facturer for infringement, will not be enjoined, in tlie absence of any 
sliowing of intention not to press the suit, from notifying such manu- 
facturer's customers, in a temperate and courteous form, of his claim of 
infringement, and tha* he intends to enforce his rights against users as 
weU as manufacturers. 

In Equity. Bill by the New York Filter Company against Henry 
Schwarzwalder and August Finck, users, and the O. H. Jewell 
Pilter Company, manufacturer, to restrain the infringement of 
letters patent. Motion by the O. H. Jewell Filter Company to re- 
strain the complainant from issuing circulars to defendant's cus- 
tomers, asserting the complainant's exclusive right, and stating 
that he intends to enforce the same. Denied. 

Philipp, Munson & Phelps, for complainant 
Deyo, Duer & Bauerdorf, for défendants. 

LACOMBE, Circuit Judge. The New York Filter Company is 
the owner of letters patent No. 293,740, issued February 19, 1884, 
to Isaiah S. Hyatt, for an improvement in the art of flltration. It 
has brought suit in this circuit (March, 1893) against the défendants 
Schwarzwalder & Finck, proprietors of the Murray HUl Baths, in 
the city of New York, for infringement of the patent. The alleged 
infringing apparatus was bought by thèse défendants from its 
manufacturers, the O. H. Jewell ïllter Company, a corporation 
created under the laws of the state of Illinois. By consent of the 
original parties, this latter corporation has been made a party de- 
fendant, and the présent suit has therefore become one brought by 
the owner of the patent against the makers of alleged infringing 
apparatus, A considérable number of defendant's filtering plants 
hâve been sold in différent states to users, and they are being ex- 
tensively offered for sale throughout the United States. Com- 
v.58F.no.3— 37 



578 ÏEDEBAL REPOBTER, vol. 68. 

plainant is sending ont notices to such users, and to persons who 
are by it believed to be contemplating the purchase of the alleged 
infringing plants, of which notices the foUowing is a fair sample: 

"New York Filter Oo., Main Office, 145 Broadway. 

"New York, Feb. 9, '93. 
"W. W. Hoppin, Bsq., Pres't Proviflence Dyelng, Bleachlng & Calendering 
Co., Providence, R. I.— Dear Sir: We understand that you hâve purchased, 
and intend to use in your establishment, a filter, in connection wlth the 
use of a coagulent, which infringes our patent; and we think it only fair to 
you and ourselves to apprise you of the f act that this company owns the only 
patents eoverlng the use of a coagulent in the Altération of water, and that 
the use of It. by any other manufacturer of fllters is entlrely unauthorized, 
and an Infringement of our rlghts. We hâve notified the various manù- 
facturers of filters that we intend to enforce our clalms, but some of them 
perslst In Infrînglng our patents, in the hope that we will submit to it, rather 
than engage in expensive litigation. We do not belleve you will encourage 
a position of this sort, and therefore acquaint you wlth the f acts. 

"Yours, truly, New York Filter Co. 

"Jno. C. Symons, Secy." 

The défendant fllter companj thereupon makes this motion for an 
Drder restraining and enjoining complainant from further inter- 
fering With the business of the petitioner, and especially from con- 
veying written or printed notices, threats, or wamings to its custom- 
ers or intended customers, threatening them, directly or indirect- 
ly, with an infringement suit or suits in case of their using or pro- 
curing said petitioner's flltering apparatus, and for an order re- 
straining the bringing of further suits. 

It appears that, long prior to the commencement of the présent 
suit, the assigner of the complainant brought suit în the United 
States circuit court for the northern district of IHinois against 
the predecessors of défendant company, charging infringement of 
the same patent, with the usual prayer for relief. After answer, 
and the taking of some testimony, that suit was, upon motion of 
the complainant therein, dismissed without préjudice, upon payment 
of costs. Notices simUar to that quoted above were sent out during 
the pendency of that suit. Why the original suit was dismissed 
by the then owner of the patent does not appear, and, in the absence 
of further proof on that point, the fact that it was begun and dis- 
continued is immaterial to the décision of the présent motion. 
There is nothing to show any unreasonable delay on the part of 
this complainant in bringing its suit, and the facts in proof as to 
the minois suit do not support the inference, as défendants con- 
tend, that the notices now complained of are being sent out mali- 
ciously, or in bad faith. The aifidavits submitted by the complain- 
ant assert that it is the intention to press this suit against the manu- 
facturing infringer to a conclusion, and there is nothing in the de- 
fendants' papers to discrédit that assertion. The notices, too, are 
temperate and courteous in form; and the question presented on 
this motion is thus a very narrow one, Tiz. whether the owner of a 
patent, who is prosecuting a suit for infringement against manu- 
facturers, will be restrained by the court from notifying the custom- 
ers of such manufacturera that such owners claim the apparatus 



NEW YOEK FILTBR CO. V. SCHWABZWALDEE. 579 

to be an infringement, and that they intend to enforce their rights 
against users as well as against manufacturers. 

Counsel for tlie défendant corporation cites the following au- 
thorities in the fédéral courts in support of his contention, which 
may be briefly referred to; Emack v. Kane, 34 Fed. Eep. 46. In 
that case the court evidently reached the conclusion that the cir- 
culars were not issued because the owner of the patent "believed 
that his patent was infringed, and intended to prosecute for such 
infringement," but "solely to intimidate and frighten customers 
away frona the manufacturer, and with no intention of yindicating 
the validity of the patent by a suit or suits." In that case the 
owner of the patent had dismissed three suits brought against 
users as soon as the manufacturer had been made a party thereto, 
and proof had been taken, "the dismissals being entered under sucli 
circumstances as to fully show that [Kane, who issued the circulars,] 
knew he could not sustain the suits upon their merits;" and the cir- 
culars, in that case, expressly stated that the manufacturer would not 
be saed. Allis r. Stowell, 16 Fed. Eep. 783; Ide t. Engine Co., 31 Fed. 
Eep. 901; Birdsell v. Manufacturing Oo., 1 Hughes, 64; National 
Cash Eegister Co. t. Boston Co., 41 Fed. Eep. 51, — undoubtedly sus- 
tain défendants' contention. But the leamed judges who decided 
those cases apparently assumed that recovery against the maker of 
an infringing apparatus, and satisfaction of the damages and prof- 
its awarded against him, would pass that particular apparatus out 
of the limitation of the monopoly created by the patent, and that 
the user thereof could not thereafter be interfered with. The law, 
however, is settled otherwise by the suprême court. Birdsell t. 
Shaliol, 112 U. S. 485, 5 Sup. Ct Eep. 244, which holds that re- 
covery against the maker is no bar to an action against the user 
for damages resnlting from his use, and for injunction against 
further use. Such being the law it is difScult to conceive upon 
what theory a courteous notification to such user that his apparatus 
is claimed to be an infringement, and that the owner of the patent 
intends to apply to the courts to vindicate his rîght to his monopoly, 
should be forbidden by the courts, especially when it is quite certain 
that, should the owner fail to give such notice pending the con- 
tinuance of his litigation with the manufacturing infringer, the 
user will insist, when he is sued, that the owner's lâches should pre- 
vent recovery. Edison Electric Light Co. v. Equitable Life Assur. 
Soc, 55 Fed. Eep. 478. Thèse views are in accord with KeUey v. 
Manufacturing Co., 44 Fed. Eep. 19; Tuttle v, Matthews, 28 Fed. 
Eep. 98, 

As to the proposition that the court will interfère on any theory 
of preventing multiplicity of suits, there is nothing now submitted 
to show that such multiplicity is to be apprehended, even if a mo- 
tion of this kind be the proper remedy. There is only one suit now 
pending, and nothing to indicate that suits are about to be brought 
against other users until there has been some adjudication of the 
rights of the owner of the patent in its suit with the manufacturer. 
If, when complainant has prevailed in that suit, (should he so pre- 
vàil,) has established the validity of his patent, and shown that the 
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apparatus which défendant makes and sells is an infringement, 
users of such infringing machines refuse to accept that resuit, and 
individually insist upon continuing their use, complainant may sue 
each and ail of them, though they number 10,000, without thereby 
instituting such a multiplicity of actions as the courts will enjoin. 



STBWART et al. v. SMITH. 

(Circuit Ootart of Appeals, Thlrd Circuit November 10, 1893.) 

No. 12. 

Design Patents — Odd Fbllows' Dbsiqn for Decoratino Ruqs. 

Design patent No. 18,703, granted October 23, 1888, to William T. Smith, 
for an Odd Fellows' design for decorating rugs, consistlng of tlie sélection 
of certain Odd Fellows' symbols, and the grouping thereof in an orderly 
and tasteful manner, so as to form what many would consider an at- 
tmctive panel, large enough to cover the face of the rug withln the bor- 
der, involves novelty and invention, and is valid. 65 Fed. Rep. 481, 
afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 

In Equity. Bill by William T. Smith against John and George 
âtewart, trading as John Stewart & Son, for infringement of a 
design patent. There was a decree.for complainant in the court 
below, aie opinion being pronounced by Butler, District Judge, and 
reported in 55 Fed. Rep. 481. Défendants appeal. Affirmed. 

Hector T. Fenton, for appellants. 
Joseph 0. Fraley, for appellee. 

Befoi-e AOHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

DALLAS, Circuit Judge. This suit was brought for infringement 
of letters patent of the United States, No. 18,703, granted to Wil- 
liam T. Smith, complainant and appellee, upon October 23, 1888, 
for a "design for a rug, consisting of a center panel, ornamented 
by représentations shown, and an omamental border surrounding 
the whole, as shown in the photographie print accompanying this 
speciflcation." Upon the panel shown in the photographie print 
and in the exhibit produced there are portrayed certain selected 
Odd Fellows' symbols, so arranged as to présent the appearance of 
an orderly and omamental group or pattem, and this is surrounded 
by an omamental border having the same gênerai effect as the 
frame of a picture. 

It is alleged that the circuit court erred in its construction of the 
patent, in sustaining its validity, and in flnding that it had been 
infringed; but the several questions raised by the assignments 
were ail carefully considered by the leamed judge below in an 
opinion so exhaustive and so satisfactory to us as to render their 
further discussion unnecessary. The main point in the case, and 
the only one as to which we hâve experienced any difûculty, is as 
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to whether the composite impression or omament described and 
claimed involved or disclosed such novelty and invention as is 
requisite to sustain a design patent. Tlie leamed judge below said 
tliat if the question of novelty and invention, under the terms of 
the .statute, had been raised for the flrst time in this suit, his judg- 
ment possibly would hâve been différent; and we strongly incline to 
the opinion that, but for the prier adjudications upon the subject, 
a flnding that this patent is not supported by invention, within the 
meaning of the law, would hâve been correct. But we think he 
was clearly right in his understanding and application of the earlier 
décisions, several of which he has discussed, and in his refusai to 
départ from them; and therefore we are constrained to accept his 
conclusion. 
The decree of the circuit court is afilrmed. 



BABCOCK et al. v. CLAUKSON et aL 
(CiroTilt Court, D. Massachusetts, November 22, 1893.) 

No. 3067. 

1. Patents— Limitation. 

The rejection of claims on the ground that they cover a function, and 
the substitution of others wliich cover the mechanilsm for produeing the 
resuit, do not import a limitation of the patent. 

2. Same— Prioe Art— JtiMP Sbats. 

The Clarkson jump seat, (patent No. 300,847,) in which there Is a com- 
bination of a falling tailboard and two seats, so connected by levers and 
liinges that the movement of the tailboard upwards will drop the reai 
seat ont of use, and move the front seat backwards, so as to préserve 
the proper center of gravity, is not a pioneer invention, and the patent 
is not infringed by a combination havlng similar movements, but whidi 
leaves the baclî seat In use, instead of talcing it out of use. 

In Equity. Suit by Frank A. Babcock and others against Joseph 
T. Clarkson and others for infringement of a patent. BUl dis- 

missed. 

Edward P. Payson, for complainants. 
Thomas W. Porter, for respondents. 

CAEPENTEE, District Judge. This is a bill in equity to enjoin 
an alleged infringement of letters patent No. 300,847, issued June 
24, 1884, to Joseph T. Clarkson for jump seat. The respondents deny 
the title of the complainants, but I hâve not found it necessary, for 
the présent purpose, to consider this question. The patent is for 
a folding or turn-down seat and a sliding seat of a carriage. The 
claims alleged to be infringed are as foUows: 

"(1) The combination of pivotai tailboard, b, rod, a< pivotai lever, c, and slid- 
ing seat, d, substantially as specified." 

"(3) The combination of a sliding front seat and a rear turndown seat, 
Thereto hinged, wlth automatic devices, arranged to simultaneously actuate 
said seats, substantially as specified." 

"(5) The combination of a hinged tailboard, a sliding front seat, a rear turn- 
down seat, hinged to such front seat, with devices Connecting said tailboard 
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and seats, whereby the openlng and closlng of saldl taîlboard wlU actuate 
sald seats lu the manner descrlbed. 

"(6) Tîie eomblnatlon of a slldlng Iront seat and a rear seat hlnged thereto, 
and arranged to be vibrated upward and downward npon Its hinges as the 
front seat is slid backward and forward, snbstantially as specifled." 

The alleged Infringing device is shown in the drawing annexed 
to letters patent No. 497,765, issued May 23, 1893, to Joseph T. Clark- 
son for shifting-seat carnage. 

The respondents, in the second place, contend that they do not 
Infringe, 1>ecause the patent is so limited as not to cover their de- 
vice — ^Pipst, by the voluhtary action of the patentée in the patent 
ofiftce; and, secondly, by the prior state of the art. As to the first 
point, it is shown that the claims of the patent as flrst drawn and 
presented to the patent office were as follows: 

"First The automatlc mechanlsm before descrlbed, whereby the seats In 
a vehlcle may be changed by operating the rear footboard, or by being 
operated In connection wlth the same, substantially as and for the purpose 
descrlbed. 

"Second. The eomblnatlon of an automatlc jump seat with a body for 
use on two-wheeled vehicles, ■wherein by any mechanlsm the seats and 
rear footboard are operated together, substantially as and for the purpose 
herelnbefore spedfled and set forth." 

The commissioner rejected the application with the following 
words: 

"The claims must be for the partlcular mechanlsm of the Invention, and 
not for Its functlon,— the accompUshment of a particular resuit The appli- 
cation is therefore rejected." 

The patentée thereupon struck ont the claims, and substituted 
those which now appear in the patent I do not think, however, 
that the above-quoted words of the commissioner require the 
patentée to limit his invention, but rather that they specify the 
form in which he shall make his claim; that is, by claiming the 
mechanlsm, rather than its functlon. There being no requirement 
that the claims shall be limited, it follows that the words sub- 
stituted in pursuance of the requirement cannot be held to import 
a limitation. As to the défense founded on the prior state of the 
art, the respondents cite the patents to Wood, No. 105,758; Aspin- 
wall. No. 134,452; Morrill, No. 274,633; Chapman, No. 227,612; Min- 
ard. No. 34,261; Angus, No. 252,411; Bink, No. 214,547; Theakston, 
No. 253,238; Wells, No. 285,450; Bauer, No. 283,370; Jackson, No. 
265,606; Fawcett, No. 272,420; Gale, No. 204,891; and the English 
patent to Mordecai Eobert Maythom, No. 601, of March 6, 1871. 
From thèse it appears that it was known that there might be jump 
seats and sliding seats and f alling and swinging tailboards ; that the 
back of one seat might be turned down to form another seat; that 
one seat, when not required for use as a seat, might be swung up so 
as to form a back for another seat; that one seat might be moved 
out of the way, and serve no purpose, while the other seat alone 
was used; that either seat might be connected with the tailboard 
by levers so as to hâve a corrélative motion therewith; and, flnaUy, 
that when one seat is moved so as not to be in use, the other seat 
may be moved so as to keep the center of gravity of the load in 
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substantially the same place as before, as appears in the patents to 
Aspinwall and Chapman. 

Now, the patentée, stating Ms invention in the terms of his 
drawing and spécification, has devised a combination of a falling 
tailboard and two seats, so connected by levers and hinges that the 
moyement of the tailboard upwards will at once drop the rear seat 
entirely ont of use, and move the front seat backwards so as to 
préserve the proper center of gravity. He claims that this is a 
pioneer invention, being the flrst mechanism in which the tailboard 
is connected with both seats, and must be so construed as to cover 
a combination of a falling tailboard and two seats so connected that 
the movement upwards of the tailboard wiU move the rear seat into 
position to act as a back to the front seat, and at the same time give 
the proper backward sliding motion to the front seat. In view of 
the State of the art, I think this construction of the patent is too 
broad. His invention seems to me not to be a pioneer invention, 
but only one step in the séries of inventions in sliding and swinging 
seats and tailboards. He has, as it seems to me, selected out of 
ail the known movements of thèse éléments a certain set, which are 
made to resuit from his mechanical combination of devices. The 
carriage of the respondents seems to me to show another set of 
movements, and a mechanical combination which shall produce 
them. It is true that in both cases the movements of the rear seat 
are similar, in that they are upward and downward movements, but 
they are différent in their character, inasmuch as one brings the 
seat out of use and the other leaves it in use. The functions per- 
formed by the two mechanisms are therefore différent. 

The biU must be dismissed, with costs. . 



STANDARD FOLDING BED CO. T. OSGOOD et al 

(Circuit Court of Appeals, Flrst Circuit October 17, 189^) 

No. 55. 

1. Patekts foh Inventions — Infringement — Combination — Equivalents. 

Infringement is not prevented- by the substitution of a well-known 
équivalent for one élément in a patented combination, altbough the work- 
Ing of the combination is thereby sllghtly varled, especially when no new 
or useful resuit is obtained, and the only effect is the production of an In- 
ferlor device. 

2. Same— Invention— FoLDiNG Bbds. 

The gist of the Welch patent No. 397,766 is a suspended folding bed, In 
which the movement of the foot legs is obtained directly from the sus- 
pended mechanism, and this is a useful and patentable Invention, though 
perhaps not of wlde scope, considering the prîor state of the art 51 Fed. 
Rep. 675, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In Equity. Suit by the Standard Folding Bed Company against 
Charles E. Osgood and others for infringement of a patent. The 
court below dismissed the bill. 51 Fed. Rep. 675. Complainant ap- 
peals. Beversed. 
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Edwin T. Rice, Jr., (Cary & Whitridge, on tlie brief,) for com- 
plainant. 
John H. WMpple, for défendants. 

Before COLT, Circuit Judge, and WEBB and CAEPENTER, Dis- 
trict Judges. 

COLT, Circuit Judge. This case turns upon the question whether 
the défendants infringe tiie flrst claim of letters patent No. 397,766, 
granted February 12, 1889, to Lyman W. Welch, for improvements 
in foldlng beds. The invention bas référence to that class of beds 
known as "suspended," as distinct from "supported" beds. In sus- 
pended beds the bed proper is hung from the standard; in sup- 
ported beds the weight of the bed proper is supported from below. 
In suspended beds, as the bed body is lowered from the standard 
It desoribes an upward and outwayd moTement, and, as it îs raised, 
a downward and inward movement. The advantage of this double 
movement is that it enables the standard to be made shaUower, 
and thus economizes space. The suspending devices having this 
eccentric movement are described in the earlier Welch patents of 
February 3, 1885, and June 14, 1887. 

The invention covered by the présent patent is for foot legs which 
automatically fold in or out by the movement of the suspending 
mechanism, as the bed is turned up or doTsm. This had never been 
done before. In the prior Williams patent of April 19, 1881, there is 
shown a bed essentiaily of the supported class, and the mechanism 
to fold and unfold the legs is connected vifith the standard. The 
so-called "Eclipse" bed, Invented by W. D. Snyder, is of the Williams 
type, and does not contain the invention of Welch. The Adgate 
and Hickman patent, No. 262,882, is for a suspended bed, but it 
describes no mechanism for folding the legs. The Laskey patent, 
No. 314,032, shows a bed suspended by slotted arms or links, but 
with no folding leg device. It is unnecessary to refer to the other 
patents cited by défendants. It is sufiflcient to observe that there 
is not found before the Welch invention any folding bed where the 
movement of the foot legs is obtained directly from the suspending 
mechanism, and this is the gist of the Welch invention. It may 
not hâve been an invention of very wide scope, looking at the state 
of the art at the time, but it was nevertheless, in our view, a simple, 
useful, and patentable improvement in the folding bed art. 

The flrst claim of the patent is as follows : 

"The comblnatlon wlth the standard and bed proper of the crank lever, c, 
pivotally mounted at its middle to the face of the bed rail, the suspending 
chaln or connecter, C, secured at one end to the bed proper, and at the 
other end to one end of the said crank lever, the legs, D, binged to the bed 
proper, and the rod, E, Connecting the other end of said crank lever with 
the legs, D, said parts belng respectively arranged as shown, whereby said 
erank lever is held at ail times aligned with that portion of the connector 
to which it is attached." 

This claim sets forth a combination of devices by means of which 
the foot legs are automatically folded and unfolded by the move- 
ment of the suspending mechanism. The défendants make a bed in 



585 

which a similar movement of the foot legs is obtained from the sns- 
pended mechanism, but, in place of the suspending chain or con- 
nector of Welch, they hâve substituted the slotted ann of the Laskey 
patent, extending it beyond the point of attachment to the rail. 
The effect of this change is that the bed is not suspended during the 
whole of the folding and unfolding movement, but turns upon a bear- 
ing during a portion of the time. But a charge of inf ringement can- 
not be overcome by the substitution of a well-known équivalent for 
one élément in a patented combination, although the resuit of the 
working of the combination as a whole may be slightly différent, 
especially where no new or useful resuit is obtained, and the only 
effect is the production of an inferior device. With this exception 
the défendants' bed contains ail the éléments in combination which 
are found in the first claim of the Welch patent. There is noth- 
ing in the disclaimer of the patent or in the proceedings in the patent 
oiïice which limit Welch to the use of a flexible connector in this 
combination. For thèse reasons we are of opinion that the flrst 
claim of the Welch patent is valid, and that the défendants in- 
fringe. 

Decree of the circuit court is reversed, and the case remanded, 
with directions to enter a decree in favor of the plaintiflf, sustaining 
the validity of the first claim of the Welch patent, and adjudging 
that this claim has been infringed by the défendants, and ordering 
an inlunction and account. 
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(Circuit Court, S. D. Ohlo, W. D. September 15, 1893.) 

No. 4,621. 

1. THADB-MAKKS— iNFBINaHMBNT — iNJtTNCTION — Pl/EADING — PARTIES. 

Wherè a distiller granted the sde and exclusive control of hls bottle 
product for five years, and agreed not to permit others to use hls trade 
labels, a blll by the grantee to enjoln Infringement of the trade-marks 
■was defective which falled to make the distiller a complainant, or state 
a reason for not doing so. 
%, Samk— Sabb ts BtTLK— Resale in Bottles. 

The sale of whisky In bulk under a trade-mark by a distiller does 
not justlfy the vendee In bottling for retall, and In uslng on the bottles 
the trade label which the distiller uses on smaller bottles of the same 
brand of whisky when prepared by hlmself for the retall trade. 
I. Equitable Relief — When Rbfused— Peaud. 

Where a distiller mlxes 35 per cent, of other whlskles, bought for the 
purpose, with hls own brand of whisky, and sells the mixture under hls 
trade label, with cautions to avold Imitations, and to the efCect that the 
mixture was "bottled at the dlstillery warehouse, and Is warranted per- 
fectly pure and unadulterated," a court of equlty will not protect the 
distiller or hls prlvles In contract from Infringement of the trade-marl^ 
thus fraudulently used. 

In Equity. Suit by Otto À. Krauss and Krauss, Hart, Felbel 
'& Co. against the Jos. R. Peebles' Sons Company and Jos. S. Peebles 
to restrain infringement of trade-mark. On motion for a pre- 
liminary injunction. Denied. 

Statement by TAFT, Circuit Judge: 
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Thls,!» » motion for a prellmlnary injunction. Jurisdiction existed by rea- 
son oÇthe diverse cltizenship of the parties, the défendants being cltizens 
and resldèiits of Ohio, Krauss a citizen of New York, and Krauss, Hart, Fel- 
bel & Ck>. a corporation organized under tlie laws of West Virginia. Tlie 
complainants in tlielr bill sougtit to restrain tlie défendants from selling 
bottled wliisky under a trade-mark and in a style of bottllng alleged to bave 
been originàted and to be owned by Jas. E. Pepper & Co., a flrm engagea 
in dlstilllng and bottllng wliisky at Lexington, Ky. The interest of tbe 
complainants in the subject-matter and their right to bring the action 
was claimed to arise under a contract set forth in the blU, made on Janu- 
ary 22, 1892, by Otto A. Krauss and Jas. E. Pepper & Co., In whlch Krauss 
agreed, among other thlngs, to purchase at a flxed price from Pepper & 
Co. 30,000 cases of bottled whisky a year, in equal monthly Installments, and 
as much more as requlred, on condition that Pepper & Co. should furnish 
the same promptly, and keep the whisky up to its then standard of qual- 
ity, and should sell bottled whisky to no one else except to a flrm in San 
Francisco, and should glve Krauss "the entire control of the trade of said 
bottled whisky [then] now existing, or whlch may [might] accrue dur- 
ing the tCTm of this contract, and any renewal thereof." 

The contract contained stipulations as to payment, crédit, etc., not im- 
portant bere. Pepper & Co. further agreed to bill ail their bottled whisky 
to Krauss, who obligated hlmself to flll existing contracts of Pepper & 
Oo. with Peebles' Sona Cd., and Meyer & Co., of Cincinnati. The con- 
tract continued: "Party of the flrst part (Pepper & Oo.) further obligates 
hlmself not to furnish to any person any labels now used, except that they may 
furnish t«^ the Jos. E. Peebles' Sons Co. such labels as they are now uslng 
wlth the flrm name of Jos. R. Peebles' Sons Co. on the same. The said 
party of the flrst part further agrées to furnish proper desk room to the 
party of the second part at their dlstillery or offlce for the use of agent 
for the party of seco'nd part, their agency books, and ail the facillties that 
are now enjoyed by party of the flrst part for cartage and gênerai pur- 
poses, free of cost to the party of the second part. The party of the first 
part agrées to furnish, free of cost, to the party of the second part, ail 
glass and othèr signs that in the judgment of the party of the first part 
may be needed for the proper advertising of goods. Party of the flrst 
part further agrées that in case of the death of Jas. E. Pepper that it 
shaU be so arrangea that the executors of his estate shall be empowered 
to carry out the provisions of this contract with the party of the second 
part, and, in case of the sale of the said dlstillery of the party of the 
first part, such sale shall be made subject'to the provisions of this contract, 
and with the obligations upon the part pf the purchaser to comply with 
the terms of this contract. Party of'the flrst part further agrées to 
nelther bottle or cause to be bottled whisky under any brand or label except 
the Old Pepper whisky brand or label, of whlch whisky so labeled the 
party of the second part has entire control as herelnbefore set forth." 

Krauss fuither agreed to purchase from Pepper & Co. 1,000 barrels of 
bourbon aad 500 barrels oT rye In bulk each year of the contract, at the 
option of Pepper & Co. It was further stlpulated that when this contract 
was signed ail existing contracts except those before mentioned "relating 
to the sale and' delivery of said whlskies bottled at" Pepper's dlstillery 
should cease. The contract became Immediately operative, except as to 
amount of whisky to be delivered and recelved, whlch term was to come: 
into full force March 1, 1893. 

The bill avers that Krauss, wlth the knowledge and approval of Pepper 
& Co., conveyed aU his rlghts under the contract to his co-complainants, 
Krauss, Hart, Felbel & Ce, the West Virginia corporation before men- 
tioned. The bill further allèges that since the year 1886, and prior thereto, 
Pepper & Co. had been contlnuously engagea in manufacturing, selling, and 
dealing in hand-made sour mash Kentucky whisky near Lexington, Ky., and 
that durlng aU said time they had been bottllng large quantities of said whisky 
at their said dlstillery, and putting the same on the market in cases of a 
dozen bottles of the character hereafter described; that they had at great 
expense extenslvely advertised the same, so that the sales had grown to 
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mctre than 2,500 cases monthly, aad that complaînants had also spent large 
sums In further advertlsement of the same. The bill proceeds: "Tour or- 
ators further show that sald whisky so hottled and sold as aforesald was 
bottled In Imported, seamless, white flint glass bottles of a very at- 
tractive character, of such size that each would hold one-fifth of a gallon, 
and that the same, on account of thelr slzes, became known to the trade as 
'Fives,' and that thèse bottles were labeled wlth the foUowing devlce and 
trade-mark, whlch the sald flrm of Jas. B. Pepper & Co. adopted in the 
year 1880 to indlcate the origin and quality of sald whisky, and that It 
had been bottled by the sald Jas. E. Pepper & Co. at thelr distillery near 
Lexington, Ky., to wlt." There is then pasted In the blll a gold label, 
wlth words and figures prlnted thereon, as follows: 



f 



EXTRA CAUTION". 

Anyone rerillin| thisbottlewithoutdestroyinS 

the labels is criminally liable and on détection 

^ will be prosecuted to thefull extentof the lav».^ 
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The label Is gilt, the letters are white, some with black shading, and the 
shield or trade-mark proper is red. The bill. after describing the forego- 
ing, States that during the year 1893 Pepper & Co. had added a cautlonary 
mark to the top of the label against refilling the bottle without destroy- 
ing the label and had inserted In the red shield the words "Bstablished 1780." 

The bill proceeds: "Your orators further show that for the purpose of 
further identifying and distlnguishing their whisky so bottled at thelr dis- 
tillery as aforesaid sald flrm of Jas. B. Pepper & Co. pasted diagonally 
across the back of each of the bottles so labeled as aforesaid a paper 
slip, on whlch was prlnted in black letters the foUowing: 'Thls whisky 
is distilled under the same formula and process tised by the grandfather and 
father of our Mr. Jas. E. Pepper more than one hundred years ago. Bot- 
tled at the distillery warehouse, and warranted perfectly pure and unadul- 
terated.' Below the Unes so prlnted as aforesaid in black was prlnted 
on said slips the foUowing in red color: 'Genuine only when bearing our 
unbroken facsimlle signatiu-e across the stopper. Consumers should see 
that the signature is unbroken, otherwise this bottle may be fiUed wlth 
inferior splrits.' Over the Unes so printed in red color was imprinted the 
chlrographical [sic] of said flrm, 'Jas. E. Pepper & Co.' In addition to the 
foregoing, and for the purpose of further marklng and identifying the 
goods of the sald Jas. E. Pepper so bottled as aforesaid at their distillery, 
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there was pasted over the cork or stopper o( each of sald bottles a paper 
slip or label, with parallel red Unes on either side, which extended down 
upon two sides of the neck o£ said bottles, on which. between the red Unes, 
was the chlrographical [sic] of sald flrm, 'Jas. E. Pepper & Oo.;' that, in addi- 
tion to the foregoing, and for the purpose of further marbing and identi- 
fying the goods of the sald Jas. E. Pepper & Co. as bottled at theU- said dis- 
tillery near Lexlngton, Ky., there was imprinted upon the cork of each of 
said bottles the words, 'Jas. B. Pepper & Co., DistiUers, Lexington, Ky.,' so 
placed as to be seen and read through the glass neck of said bottles. They 
further show that the said botUed whisky is known to the public and to 
buyers and dealers as 'Old Pepper Whisky,' and is represented and Identi- 
fled as such and as bottled at the distlUery by the aforesald trade-marks, 
devices, and labels." After averrlng that by reason of the popularity of 
the whisky and the extenslve advertlsement thereof by Pepper & Oo. and 
complalnants, It has acqulred a wide réputation and extenslve sale, maklng 
the trade-marks of great value, the bUl aUeged that before the Krauss 
contract, Peebles' Sons Company, défendant, had purchased large quan- 
tities of whisky made by Pepper & Co., and had bottled portions of it, 
but only In quart bottles and flasks, and never in bottles containing one- 
flfth of a gaUon, and that on such quarts and flasks the Peebles Com- 
pany had been allowed by Pepper & Co. to use the gold label above de- 
scribed, but that It had never been allowed to use any of the other im- 
prints, marks, and devices déscrlbed ; that such use of the gold label had 
been permltted by Pepper & Co, only as an accommodation, without com- 
pensation, and with no obUgatlon on Pepper & Co. to continue such permis- 
sion; that the Peebles Company had never been permltted to use the label 
on "fives," or with the other marks and the style of bottUng adopted by 
Pepper & Co., to show that the whisky had been bottled at the dlstillery. 

The biU then sets out at length a contract made by the Peebles Company 
with Krauss, Hart, Felbel & Co., In which the Peebles Company is given 
the exclusive right to sdl the distiUery-bottled goods of Pepper & Co. with- 
in a certain terrltory, Including Cincinnati and vicdnlty, and stipulâtes to 
maintaln a certain price upon them. The Wll charges that the Peebles 
Company violated this contract by seUing such bottled goods outside of 
the agreed terrltory. The biU further charges that the Peebles Comp;;ny, 
knowing complalnants' right under the contract with Pepper & Co., and 
with the purpose of injuring their sole and exclusive rlghts to the use 
of the trade-mark upon whisky made and bottled by Pepper & Co., fraud- 
ulently put up whisky in bottles exactly llke those used by Pepper & Oo., 
and procured labels exactly Uke Pepper & Co.'s labels In every respect, 
including colors and arrangement, and are selUng the same at priées less 
than those at which complalnants can seU them; that the main label used 
by tbe Peebles Company Is Identical with that used by Pepper & Oo., 
except that beneath It are the words "Oxa Specialty," printed over which, 
on the same Une, are the words, "The Jos. R. Peebles' Sons Company;" 
that a caution label and a sUp across the cork are used by the Peebles 
Company upon thelr bottles, arranged exactly as the caution labels and 
slips are upoû the Pepper bottles, which, though they contain différent 
printed matter, make the Peebles bottle so close an Imitation of the Pepper 
bottle that only a close observer could detect the différence; and this is 
done for the purpose of misleadlng the public, consumers, and dealers into 
buying the Peebles bottles on the faith that they are the Pepper bottles, 
flUed at the dlstiUery, and that It has had this effect, to the damage of the 
complalnants more than $25,000. 

The complalnants pray for a temporary, and, after a final hearlng, a 
permanent, order of injunctlon restrainlng the Peebles Company from label- 
ing any bottles containing whisky in the manner déscrlbed, or in any man- 
ner slmilar to the labels and trade-marks of the said flrm of Jas. E. Pepper 
& Co., or the comblnatlon thereof prevlously déscrlbed, and for an ac- 
counting for bottles aiready sold. 

Much évidence in the form of affldavits and exhiblta was produced at 
the hearlng in support and against the motion. From this, certain undis- 
puted tacts appeared. Jas. E. Pepper & Co. were a flrm composed of James 
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B. Pepper and another which began to distlU whisky at Lexington, Ky., In 
1880. Until 1886 they did nothing but a dlstllling business, and sold their 
product in barrels, into the heads of wliich were burned the words, stiield, 
trade-mark, and signature whicli were afterwards printed on the gold bottle 
label described in the bill. Before and after 1886 the défendants, who were 
large wholesale and retail grocers and Uquor dealers of Cincinnati, pur- 
chased large quantitles of Pepper whisky for ageing and bottling. Défend- 
ants bottled only in quart bottles and flasks. Before 1886 défendants used on 
their bottles a white label of their own, upon which were the words: "Old 
Pepper Whisky, Bottled by Peebles' Sons Co." In 1886 Pepper «& Co. 
began to bottle their own whisky at Lexington, in the fonn described in 
the bill. They then adopted the gold label and the other distinguishing 
marks already referred to, and used only white flint seamless bottles, con- 
tainlng one-flfth of a gallon, or "Fives" as they are known to the trade. 
Bottlcis of this kind were well known to the trade, and had been used by other 
dealers. 

The distillery bottling was undertaken rather to advertise the brand of Old 
Pepper whisky than to make a profit oii the whisky sold thereby. This con- 
tlnued to be the piirpose Until 1890, as plainly appears from a letter of Pep- 
per & Co. to the défendants, wrltten in December, 1889. To further carry 
out this purpose, Pepper & Co. ftu^nished to a number of dealers who bought 
their whisky In bulk the gold labels above described, to be placed upon bot- 
tles in which such dealers resold the whisky. In several cases a blank space 
was left at the bottom of the label upon which the name of the bottling firm 
was to be printed, with the words, "Our Specialty." Pepper & Co. encour- 
aged Peebles' Sons Co. in pushing the bottling and the sale of the whisky 
by allowing them a certain amount of whisky to pay cost of advertlsing, and 
labels were furnished at the cost of Pepper & Co. to Peebles' Sons Co. down 
to the time of the Krauss contraet and later. After 1890 the distillery bot- 
tling trade of Pepper & Co. grew to sueh proportions as to be very profitable. 
It does not appear that the défendants, or any sf the other customers of Pep- 
per & Co., ever bottled under the Pepper gold label in "flves" or with the 
other dressing of the bottle used on Pepper's distillery-bottled goods as de- 
scribed in the bill untU March, 1893. 

Up to that time, the Peebles Company cobsldered that they had no right to 
bottle Old Pepper whisky, (i. e. bourbon,) under the gold label. In "flves." 
This clearly appears in a letter written by défendants to complainants in 
1892, After March, 1893, however, défendants began to bottle in "flves" 
with the gold label and other dressing to be hereafter described. Pepper & 
Co. refused to furnish gold labels for this purpose, as formerly, and so de- 
fendants had them printed themselves. Défendants had on hand for sév- 
irai years as much as $40,000 worth of Pepper whisky in original barrel 
packages, and had this amount at the time of the flUng of the bill herein. 
Ail this whisky had been bought by défendants directly from Pepper & Co., 
or from others with Pepper & Co.'s knowledge, and at their instance. De- 
fendants, in addition to the bulk whisky which they bottled and sold, also 
had a contraet with Pepper & Co. for the purchaae and sale of the distlUery- 
bottled "flves" withln a described territory, and it was this contraet which 
Pepper's contraet with Krauss bound the latter to fulfiU, and for which the 
subséquent contraet between Krauss, Hart, Felbel & Co. and Peebles' Sons 
<3o. was evidently a substitute. The défendants had so much whisky on hand 
that they wished to sell part of it to Krauss, Hart, Felbel & Co. after their 
«ontract with Pepper & Co. An agreement as to price could not be reached. 
The failure of complainants to buy this whisky, together, it may be, with other 
«ircumstances, caused défendants to feel a resentment both against complain- 
ants and Pepper & Co., and led their Joseph S. Peebles, November 24, 1892, 
to Write a letter to T. C. Barnes, the agent of Pepper & Co. and of the com- 
plainants, in which, after declining to sell at a price offered, he sald: "We 
are not very anxious to seU our whisky now. We hâve made arrangements to 
bottle every barrel of 1886 whisky. We thlnk we are going to adopt Jas. E. 
Pepper & Co.'s style of bottling goods, so-called ten years old, and before we 
get through Jas. B. Pepper and Krauss, Hart, Felbel & Co. will wish they had 
bought our whisky. Ton, I am in for war. There is no use disguising the fact. 
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Do not feel as though I had been treated right In regard to Pepper whisky, 
and I propose to seU every gallon of Pepper whisky at a prlce that Will make 
me more mon^ and do us more good, and glve Jas. E. Pepper the Uck he de- 

serves. ïou can send hlm thls letter, If you want to." 

In March of thls year (1893) défendants began to bottle the whisky made 
and sold them by Pepper & Co. in "flyes," with the gold label of Pepper & 
Oo. on the bottle, and the words tmdemeath it: "Our Specialty, The Joseph 
R. Peebles' Sofls Co." Thls was the same label whlch they had theretofore 
used on their quart bottles and flasks. The "fives" bottles were white flint 
bottles like those of Pepper & Co. On the quart bottles défendants had used 
a cap, but now, on thelr "fives," a slip was pasted across the cork, resembling 
the slip used on Pepper & Co.'s bottles in colors and arrangement, on which 
was printed In blaok letters the followlng: "Thls bottle Is guarantled to con- 
taln the genulne Jas. E. Pepper & Co. whisky, proridlng thls label, which 
bears our facsimile signature, is unbroken." And across this legend ap- 
peared In red the facsimile signature, "The Joseph B. Peebles' Sons Co." 
In addition to thls, diagonally across the back of the bottle, on the side oppo- 
site that on which the label appears, was a somewhat broader slip of paper. 
about the slze of a slmllar slip on Pepper & Co.'s bottles, containing in black 
prlnting the followlng: "Owlng to the faot that we are large holders of the 
famons Jas. B. Pepper & Co. matured whiskies, and In order to supply the 
constant and repeated demands for onr bottling of said brand, we hâve do- 
cided to place before the trade and public Jas. B. Pepper whisky that we will 
guarantee old and pure. Thls whisky was pm'chased by us from Jas. B. Pep- 
per & Co. at the tinte it Was made, and Is ripe and mellow, and we will 
guarantee the contents of this bottle exuctly as represented. Observe that our 
label over the cork bears our unbroken facsimile signature thus: 'The Jo- 
seph B. Peebles' Sons Co.' " In the center of this slip appears in a circle of 
red the white figures 1840, with the word "Trade" above and "Mark" below 
them. Thèse figures in tlie red circle are the business trade-mark of the Pee- 
bles Company, to indicate the date the founder of the honse, Joseph E. Pee- 
bles, began business, The défendants offered their Pepper whisky thus bot- 
tled in "flves" for sale ail over the country at less priées than those at which 
complainants were selling the distillery bottled whisky in cases of "flves" 
before thls compétition began, and seriously interfered with complainants' 
sales. 

it was developed updn the hearing by the défendants that np to and includ- 
ing most of the year 1891 Jas. B. Pepper & Co. bottled nothlng in thèse cases 
of "fives" under the gold label but Old Pepper whisky made by themselves, 
but it was admitted that after November, 1891, the demand for the distillery 
bottling became so groat that Pepper & Co. c-ould not supply it with their 
own whisky, and so bought other brands of Kentucky bourbon whisky, said 
to be more expensive, oldcr, and made by the same formula as their own, and 
bleuded thèse différent brands with their own, and bottled the mixture under 
tho same label and trade-mark. In December, 1891, 33 per cent, of other 
brands was used and blended. In January, 1892, the amount of other 
brands mixed reaehed 66 per cent, of the entire output; in February 65 per 
cent In IVIarch aU the whisky bottled wâs Pepper whisky. In April 57 per 
cent, of the output was not Pepper whisky; in May 17 per cent., in June 41 
per cent, in Jvly 31 per cent., and in August 31 per cent In September noi 
whisky seems to hâve been bottled. In October 37 per cent, of the output 
was not Pepper whisky, in November 15 per cent, in December 51 per 
cent., in January, 1893, 30 per cent., in February 40 per cent, and in March 
89 per cent, In April 40 per cent. In May 40 per cent., and In June 
last 40 per cent. The figures show that for the last 18 months nearly 36 
per cent of the whisky sold by Pepper & Co. in their distillery bottling has 
not been whisky made by them. It appears that the défendants became 
aware of this fact in the summer of 1892, but hâve dealt somewhat in the 
Pepper distillery bottling since that time. 

William. Lindsay, Bronston & Allen, and Foraker & Prier, for com- 
plainants. 
Jones & James, for défendants. 
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TAFT, Circuit Judge, (after statuig the facts.) For the sake of 
convenience and brevity, Krauss, Hart, Felbel & C!o. will be referred 
to as Krauss, the Joseph B. Peebles' Sons Oo. as Peebles, and Jas. 
E. Pepper & Co. as Pepper. 

The flrst question is whether Krauss has the right to bring this 
action. Ordinarily the mère sale by the maker of an article of 
merchandise does not entitle the vendee to sue a third person for 
piracy of his vendor's trade mark. In the case at bar, Pepper has not 
assigned his trade-mark to Krauss, for he continues to make whisky, 
and to bottle it under his trade-mark, and to transfer, not his trade- 
mark, but the flnished product bearing his trade-mark, to Krauss. 
Stai it is manifest that the terms of the Pepper-Krauss contract are 
such that Krauss has a deep and substantial interest tu preventing 
unlawful compétition with Pepper's bottled whisky by the wrongful 
use of Pepper's trade-mark. Krauss is given sole and exclusive 
control of Pepper's bottle product for flve years. Pepper agrées 
not to permit others to use his trade labels. Krauss could doubtiess 
require Pepper to file a bill to protect his trade-mark, and, in the 
event of Pepper's refusai to do so, might file the bill himself. The 
defect in the bUI as flled is that no reason is shown why Pepper 
was not ruade complainant. As this defect can be cured by amend- 
ment stating the reason, or by making Pepper a complainant, I 
shall pass to the merits of the case. 

Peebles is placing upon bottles of whisky fllled and offered for 
sale by him the trade label and trade-mark originated and used by 
Jas. E. Pepper & Co. This is not denied. The burden is on Peebles 
to show that he has a right to do so. His counsel contend that the 
right may be maintained, — ^First, on the ground that the whisky 
contained in the bottles is whisky made by Pepper & Co., and was 
sold to Peebles in barrels, upon which was Pepper's shield trade- 
mark; and, second, on the ground that Pepper gave Peebles the right 
to use the trade-mark and gold label by express contract. I do not 
think that Peebles' conduct, complained of in this case, can be justi- 
fied on the flrst ground. It is doubtful whether the sale of mer- 
chandise in bulk under a trade-mark of the maker carries with it 
as incident thereto the right in the vendee to use the same trade- 
mark as a trade-mark on smaller and retaU packages. It is true 
that the vendee cannot be prevented from stating the truth in réf- 
érence to his wares, and that he may place upon his packages the 
statement that their contents were made by the real maker, and 
that they were sold by him under his trade-mark, but it seems to me 
it is a différent thing for the vendee to use the trade-mark as such. 
Such use might be characterized as the use of the maker's sign 
manual to guaranty that the contents of the smaller packages are 
his manufacture, whereas the truth of that assertion dépends wholly 
on the good faith of the vendee. However thia may be, the com- 
plaint in the présent case is not that Peebles uses the Pepper shield 
trade-mark alone, but that he uses the gold label containing the 
trade-mark, — a peculiar arrangement of colors, and other distin- 
guishing marks. The gold label is not used on whisky barrels. 
It is peculiarly adaptéd to use upon bottles. It was for that pur- 
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pose that it was originated by Pepper and used by kim. Now, it 
is maiiifest that the sale of merchandise in bulk by a manufacturer 
does not justify the Tendee in using on his retail packages the label 
which the manufacturer uses upon the same merchandise only when 
prepared by himself on smaUer packages for the retail trade. 

Corning now to the second ground upon which Peebles' right in 
the premises is contended for, the question is one of fact. Pepper 
admits that from 1886 until the latter part of 1892 he permitted 
Peebles to use his bottle trade label known as the "gold label" on 
quart bottles and flasks fiUed and sold by Peebles, and that he fur- 
nished thèse labels to Peebles at his own expense. He says that 
he did so merely to accommodate Peebles, without considération, 
and that he was under no obligation to continue the license to use 
the labels. I am clearly of the opinion that the circmnstances under 
which permission to use the gold label was given to Peebles and 
continued for six years do create an obligation on Pepper's part to 
allow Peebles to use the gold label in the manner he has always used 
it, at least untU Peebles shall hâve sold ail the Pepper whisky which 
he bought on the faith of his being able to bottle and sell it under 
the gold label. The truth is the use by Peebles of the gold label was 
originally a favor to Pepper in advertising Pepper whisky. Pep- 
per's letter pf December, 1889, expressly states that he only bottled 
it himself to advertise his brand of whisky, and of course it would 
still further advertise his brand if his Wholesale customers bottled 
and sold under the same brand. As a further évidence of this pur- 
pose, Pepper's allowance to Peebles of a certain amount of whisky 
in each consignment for advertising purposes is signiflcant. On 
the faith of the use of the gold label, Peebles has bought Pepper 
whisky, and buUt up a trade of his own. It would, of course, be 
a pecuniary loss to him to be compeUed to change his label and 
the appearance of his goods, the excellence of which hâve doubtless 
become associated in the mind of the buying public with this gold 
label and other marks used by him. But Peebles, in his correspond- 
ence, admits that his license to use the gold Pepper label upon his 
bottling of Pepper's bourbon whisky (and we hâve hère to do only 
with bourbon whisky) was limited to quart bottles and flasks, and 
that it did not extend to "flves." This fuUy corroborâtes the con- 
tention of Pepper and Krauss that Pepper alone had the right to 
use the gold trade label on "flves," and that it was only used on 
bottles flUed by Pepper at the distillery. As we hâve found that 
Peebles' right to use the gold label was based only on contract, the 
right would seem to be limited to the terms of that contract. It 
follows, then, that Peebles cannot justify his use of the gold trade 
label on his bottling of Pepper whisky in "flves," either on a contract 
implied from the purchase of the Pepper whisky or an express 
irrévocable license. 

Counsel for défendants contend that, even if Peebles cannot 
show a right, expressly or impliedly conferred by Pepper, to use the 
gold label on "flves," Pepper cannot get any relief — First, because 
what he seeks protection for is not and cannot constitute a trade- 
mark in law; and, second, because the trade label and caution 
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notices which he uses on his bottles contain false représentations 
of material facts calculated to deceive the public. 

The right upon which a claim for relief must be based in this case 
is a very narrow one. It is not the exclusive right to use a trade-mark 
and trade label generally, but only the exclusive right to use them on 
a bottle of a certain size and quality, and with a certain arrange- 
ment of caution and other notices. Neither the size nor quality of 
the bottles is peculiar to claimants, nor could it be. Nor does the 
gênerai arrangement of caution notices seem to hâve been new with 
the claimants. It is weU settled that one cannot assert a trade-mark 
right in a peculiar form of package, or in a particular size or quality 
of covering. After plaintiffs' exclusive right to that which con- 
stitutes a lawful trade-mark is established, then the similarity in 
the size, form, and manner of packing plaintiffs' and défendants' 
goods is a circumstance of great signiflcance in determining whether 
défendant intends to mislead and bas misled the public into taking 
his goods as the plaintiffs'. But the size, form, and manner of pack- 
ing are not a part of trade-mark property. I am very doubtful, 
therefore, whether Pepper bas not, as a matfer of law, by allowing 
other bottiers of his whisky to use his gold label, to indicate only 
that the contents are Pepper whisky, on their bottles, lost the ex- 
clusive right to use his trade label upon "flves" to indicate particular 
bottling. It is not necessary, however, to deflnitely décide the 
question of law just discussed, for the reason that, whatever the 
correct answer, there is a ground upon which ail équitable relief 
must be refused to complainants, and the motion for the preliminary 
injunction must be denied. 

The one important and prominent idea which the gold label and 
the caution notices upon the Pepper bottles are intended to make 
clear to the public is that the bottles contain whisky distilled by 
Jas. E. Pepper & Co., unmixed with any other whisky. The trade- 
mark of the shield is one which for more than 10 years bas been 
placed on whisky barrels containing nothing but whisky dis- 
tilled by Jas. E. Pepper & Co. The whisky had corne to be known 
as "Old Pepper Whisky." The words "Old Pepper Whisky," placed 
upon a bottle, are an express statement that the bottle contains 
"Old Pepper Whisky." The shield trade-mark, and the words 
which accompany it, were obviously ârst adopted for use upon barrel 
packages of Old Pepper whisky; but to place such a trade-mark 
upon a bottle is to say to the purchaser that the contents were 
drawn from such barrels. "Consumers should satisfy themselves 
that the whisky is distilled by Jas. E. Pepper & Co." Can any 
construction of thèse words, however ingénions, escape the mean- 
ing that the whisky contained in the bottle upon which they are 
placed is whisky distilled by Jas. E. Pepper & Co.? "This whisky 
is distilled under the same formula and process used by the grand- 
father and father of our Mr. Jas. E. Pepper more than one hundred 
years ago." What whisky? The whisky contained in this bottl^ 
of course, which the purchasing public bas been assured by the 
gold label was Old Pepper whisky, distilled by Jas, E. Pepper & 
v.58F.no.3— 38 
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Co. Pinally we hâve printed upon the caution notice: "Bottled 
at the distillery warehouse, and warranted perfectly pure and non- 
adulterated." The manifest advantage which "distillery" bottling 
has in the bottled whisky trade arises f rom the improbability that 
a distiller bottling whisky at his own distillery warehouse would 
bottle any whisky but that which he had distilled, and which could 
be drawn from the original packages in the warehouse. The 
purpose of stating that the whisky was bottled at the distillery 
warehouse, therefore, is to clinch the proof that nothing is con- 
tained in the bottle but whisky made by Jas. E. Pepper & Co., 
unadulterated by mixture with it of anything else. It is proTen 
and admitted that Jas. E. Pepper & Co., for the 18 months pre- 
ceding July, 1893, instead of bottling pure, unadulterated Old Pep- 
per whisky has bottled a mixture of Pepper whisky and other whia- 
kies, of which mixture 35 per cent, was not Pepper whisky. In 
some months the mixture contained less Pepper than foreign whisky; 
in other months it contained more. The average proportion of 
Pepper to other whisky, however, in the output of 18 months, was 
as 65 to 35. To bottle such a mixture, and sell it under the trade 
label and caution notices abore referred to, is a false représenta- 
tion, and a fraud upon the purchasing public. A court of equity 
cannot protect property in a trade-mark thus fraudulently used. 
It is not material whether the foreign whisky mixed with Pepper's 
is as good or better whisky than Pepper's, or whether the mixture 
is better than pure Pepper whisky. The public are entitled to a 
true statement as to the origin of the whisky, if any statement is 
made at ail. The complainants and Pepper are not to be pro- 
tected in a déception of the public, even if it works to the advan- 
tage of the public. It îs hardly necessary to say that the state- 
ment that the whisky is pure Pepper whisky is material. The im- 
portance attached in the whisky trade to the fact that bottled 
whisky is of the make of a particular distillery is manifest both 
from common knowledge and also from the great particularity of 
statement and variety of proof oflered of this in the varions bottle 
trade-marks, labels, and advertisements shown in this case. In view 
of the faJse and material statements contained in the trade label and 
caution notices of Jas. E. Pepper & Co., both that flrm and their priv- 
ies, the complainants in this suit, who may be reasonably presumed 
to hâve known the mode in which Pepper was carrying on his busi- 
ness, must be denied the équitable relief they ask. I am inclined 
to think that the actual knowledge of complainants of the fraud 
is not material, for the reason that the only right they hâve in 
this controversy dépends whoUy on Pepper. Moreover, it is quite 
improbable that with an agent to represent them at tlie distillery, 
complainants should not hâve received actual notice of the facts. 

The only case which it is necessary to refer to is that of Medi- 
cine Co. r. Wood, 108 U. S. 218, 2 Sup. Ct. Eep. 436, where the 
principle which must govem this court in cases like the présent 
is authoritatively settled. It was there held that "a court of equity 
will extend no aid to sustain a claim to the trade-mark of an ar- 
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ticle which is put forth with a misrepresentation to tlie public as 
to the manufacturer and as to the place where it is manufactured, 
both of which particulars were originally circumstances to guide 
the purchaser of the medicine." Mr. Justice Field refers to the 
leading English case of Leather Cloth Co. v. American Leather 
Cloth Co., 4 De Gex, J. & S. 137, and 11 H. L. Cas. 523, and quotes 
with approval this language of the court, as foUows: 

"When the owner of a trade-mark applies for an Injunctlon to restrain 
the défendant from Injuring his property by maklng false représentations 
to the publie, It is essentlal that the plalntifC should not, in bis trade-mark 
or in the business connected with it, be hlmself guilty of any false or mis- 
leadlng représentation; for if a plaintifC makes any material false statement 
in connection with the property he seeks to protect he loses, and very justly, 
his right to claim the assistance of a court of equlty." 

"Where a symbol or label claimed aa a trade-mark is so constructed or 
worded as to make it contain a distinct assertion wUch is false, I think no 
property can be claimed in it; or, in other words, the right to the exclusive 
use of it cannot be maintalned." 

See, also, Bucldand v. Rice, 40 Ohio St. 526; Palmer v. Harris, 
60 Pa. St. 156; Prince Manufg Co. v. Prince's Metallic Paint Co., 
(N. Y. App.) 31 N. E. Eep. 990. 

The distinction sought to be made between a trade-mark con- 
taining an express statement of a falsehood and words intention- 
ally so used aS necessarily to raise an implication that is false, can- 
not be supported either on reason or authority. Moreover, in the 
présent case, the false statements are express. 

Counsel for complainants rely much on the case of Appeal of Pratt, 
117 Pa. St. 401, 11 Atl. Eep. 878. In that case it appeared that farm- 
ers engaged in making butter under a trade-mark "Darlington" did 
not always use their own cream, and in rare instances, in an emer- 
gency, even bought butter made by others and sold il The court 
disregarded this déception of the public, apparently on the maxim 
"de minimis non curât lex." Chief Justice Paxson does use some 
language, however, in arguendo that cannot be supported as sound. 
He gives as one reason for not entertaining the défense that com- 
plainants' trade-mark contained a false représentation, the fact 
that the public were not complaining, and he, in effect, says that 
the fact that such a false représentation was made would not jus- 
tify défendant in appropriating complainants' trade-mark. The 
principle laid down in Medicine Co. v. Wood is always applied in 
trade-mark infringement cases, and the public is never présent in 
them complaining. In such cases also the défendant is usually 
seeking to appropriate complainant's trade-mark, and to profit by 
the same fraud which he pleads as a ground for refusing complain- 
ant's relief. The reason why relief is refused complainant in such 
cases has nothing to do with defendant's rights or wrongs. It is 
that the court will not protect a fraudulent business of a plain- 
tiff, however much in the wrong the défendant may be. If the 
reasoning of Chief Justice Paxson in the case referred to were 
Sound, the principle of Medicine Co. v. Wood could never be fol- 
lowed. 
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Pepper offers as an excuse for bottling a mixture that tbe 
demand for Ms goods had so increased that he could not sup- 
ply it with Pepper whisky. What was this demand for? Plainly 
for pure and unadulterated Pepper whisky, bottled at the distU- 
lery. If this could not he honestly supplied, then it could not be 
supplied at ail in such a way as to keep the business within the 
protection of a court of equity. Whether Peebles, by selling, as 
agent of Pepper and complainants, the distillery bottled goods, 
connived at the sale of the mixture as pure Pepper whisky after 
he knew its exact origin or not, is whoUy immaterial. Eelief is 
refused to Pepper and his privies because of his misrepresentations 
to the public. 

The motion for a preliminary injunction is denied. 



JACKSON V. MUNKS. 

(Circuit Court, D. Wasbington, N. D. September 16, 1893.) 

No. 174. 

1. LiBBL op Rbvibw— Whbn Lies. 

A libel of review In admiralty will lie In favor of a surety on the re- 
lease bond of a vessel, who was absent from tte state at the tlme of the 
decree, and knew nothing thereof until after the expiration of the time 
for appeal; it appearing that the libelant had delayed the hearing for 
eight years, during which the claimant died insolvent, and the testi- 
mony originally taken was lost; that the decree was rendered on testi- 
mony of the libelant alone; and that the lost dépositions, being subse- 
quently found, showed a state of facts which, if presented toi the court, 
would hâve constrained it to flnd against the libelant's claim. 

8. Same — Trtai, of Original Suit — Expiration of Tbem. 

The rule that a cause may not be reheard after the term In which It 
was originally decided, except upon a showing of fraud, applles only to 
a direct proceeding in the same cause, and does not afCect a proceeding to 
review the original suit. 

In Equity. Libel by Charles E. Jackson, surety for J. H. Olney, 
owner and claimant of the steamer Susie, against William Munks, 
libelant of said steamer, to review a decree of the district court in 
faror of said Munks as libelant of the steamer. Decree modified. 
The libel of review was originally flled in the district court, but, 
the district judge being disqualifled, it was certifled to the circuit 
court. 

Green & Tumer, for libelant. 

Hughes, Hastings & Stedman, for respondent. 

GILBERT, Circuit Judge. Charles E. Jackson filed Ms libel 
against William Munks to review the decree of the United States 
district court of this district rendered on the 28th day of September, 
1890, in the case of William Munks, libelant, against the steamer 
Susie, etc., alleging that the décision of the court, which in that 
case was rendered in favor of William Munks and against Charles 
E. Jackson, as surety upon the bond given by the claimant of said 
steamer for her release, was erroneously entered, and fraudulently 
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obtaîned by the suppression of a certain déposition, taken by the 
libelant therein, which déposition, if read in the évidence on tlie 
trial of said cause, would liave been conclusiveagainstthe riglit of thf 
libelant to recover therein, The libel of review was not flled until 
after the end of the term of the district court at which the decree 
in the original suit was entered, nor until three months after the 
opening of the December term of 1890 of said district court. The 
libel of review sets forth the facts contained in the record. It al- 
lèges that upon filing the libel of William Munks against the 
steamer, and upon the issuance of a monition thereupon, the said 
C. E. Jackson, as surety for J. H. Olney, the owner of the steamer, 
and the claimant in the original suit, signed, on June 5, 1882, a bond 
for the release of the steamer, and for the satisfaction of the decree 
of the court in said cause. The libelant allèges that after signing 
said bond he paid no further attention to said matter, supposing 
that no decree could be rendered against him without a further 
suit, and that he was not represented by a proctor in said original 
suit, and knew nothing of the decree therein until after the end of 
the term at which it was rendered, and his time for appealing 
therefrom had expired; that issue was joined upon the libel in said 
original proceeding, and that in 1888 said Olney died, but that fact 
was not known to the libelant until November, 1890; that on the 
23d day of September, 1890, the said cause came on for trial, and 
it was decreed that the said libelant, William Munks, do hâve and 
recover of and from this libelant the sum of |671.71, and costs and 
disbursements, and that exécution issue therefor; that at the time 
of said trial and of the rendering of said decree this libelant was 
not represented by counsel, and, for some time prior thereto, the 
libelant was without the state of Washington, and knew nothing 
of said proceedings, and did not discover until the Ist of March, 1891, 
that there was a good and suiïicient défense to said original libel; 
that since the decree, exécution has been issued against the libel- 
ant, but said decree remains unsatisfied. 

The conceded facts in regard to the original suit are that the 
steamer made fast to a boom of piles in Fidalgo bay, in Washing- 
ton; that the piles were about eight inches in diameter, some less, 
and were boomed lengthwise and across with simUar piles; that 
the steamer at the time had a raft of logs also in tow, and the boom 
of piles was made fast to the logs; that the steamer made fast to the 
piles with a hawser which was considerably worn, the hawser being 
tied to the boom pôles of the raft; that in performing the towage 
service the steamer was obliged to pass through Swinomish slough, 
where it met a strong current from the tide. In conséquence of 
the opposing current, the steamer cast anchor, and made both 
booms fast to the shore. While in this position the hawser be- 
tween the raft of logs and the pUes parted, letting the latter go 
adrift. The boom of piles ran ashore in the slough, and the ebbing 
tide left the boom pôles partly upon the bank and partly in the 
water, thus allowing the piles to escape. Probably from one-third 
to one-half of the piles were lost, being floated out by the ebbing 
tide. 
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It appears from the testîmony tliat on the issues formed in tlie 
original suit tlie libelant tlierein began taking testimony on the 
20tli day of August, 1883, and continued taking testimony at in- 
tervais unta September 17, 1887, when tbe testimony of William 
Wardell was taken; and ail the testimony so taken was supposed 
to hâve been lost in the great flre in Seattle, and no further pro- 
ceedings were had in said cause untn the 24th day of September, 
1890, when testimony was again taken of the libelant, William 
Munks, in his own behalf, but no testimony was taken of any other 
witness for the libelant, save the déposition of one witness, and no 
évidence whatever was taken for the claimant or for the said C. 
P. Jackson. Upon taking the testimony, upon the issues presented 
on the libel of review, the original testimony taken on behalf of the 
libelant, Munks, and lost, as above mentioned, was presented. The 
testimony of said Wardell, so taken and lost and subsequently found, 
was in substance that he was présent, and noticed the manner in 
which the pUes taken in tow were boomed, and that he did not 
think th^ were well boomed; that they used piles for boom sticks, 
and used ordinary boom chains, and that they left a good deal of 
Chain at the coupling, and that some of the piles were very small. 
He further testified that he was assisting the steamer, and had oc- 
casion to go ont on the boom two or three times; that when the 
boom of pUes was taken in tow the water was smooth; that one of 
the pUes had already worked ont of the boom; and he described the 
loss of the piles as foUows: 

"We got up part of the way through the slough that night, and tled up to 
the bank. I had my boat along, and I puiled around, or partly around, the 
boom, to see how it was; and the piles were sticlsing out in ail directions 
from the boom. They had run out so that they nearly filled the slough, 
the boom was so blg. They ran out behlnd, and at the sides, too. Of course, 
that caused a good deal of current The raft was bigger, and caught more 
water. The steamer was tled up to the bank, and shortly after that— an 
hour, probably, after we had got everything, as we thought, secured— the 
Une parted between my legs and the pUes. We felt it breali, but we did not 
get there In time. When the tide went out I think there was a lot of piles 
went out" 

On careful considération of the testimony, it seems clear to me 
that if- the évidence of Waiiam Wardell had been presented to the 
district court upon the trial of the original libel, it would hâve con- 
vinced the court that there was no négligence on the part of the 
steamer, and no liability for the loss of the pUes in the Swinomish 
slough. The burden was upon William Mimks to prove the négli- 
gence of the steamer. The district court found that there was 
négligence consisting in the use of a hawser of insuflicient strength. 
The testimony of William Wardell, who was the libelant's own wit- 
ness, and whose évidence is uncontradicted, shows that the raft was 
taken in tow in the night, and that at the time the piles were lost 
there" was an unusual strain upon the hawser, arising from the f act 
that, the pUes in the boom being insuflQcient to hold the rafted piles 
in position, the latter worked out and projected in ail directions, 
some of them to the estent of half their length, thereby offering a 
greatly increased résistance to the current, and producing a greatly 



JACKSON V. MUNKS. 599 

increased strain upon the hawser. It was not disputed that the 
raft of piles was taken in tow in the nlght, and tliat the owner and 
master of the steamer was unacquainted with the détective manner 
in which they were boomed. The record shows further that the libel- 
ant is not prevented from bringing this record in review from any 
neglect or lâches upon his part; and, since the decree was rendered 
agalnst him alone upon his bond, and Olney, his principal, was in- 
solvent at the time of his death, he has no remedy other than the 
présent suit. 

There are but few précédents to be found in the décisions of the 
admiralty court upon the subject of the jurisdiction of the district 
court to entertain a libel of review in admiralty. In the case of 
The New England, 3 Sum. 495, Mr. Justice Story, after considering 
the English cases, expressed a doubt whether a rehearing could be 
granted after a final decree was made, but intimated that a libel 
in the nature of a bill of review in equity would lie after a final 
decree, under similar circiunstances as in equity, and he proceeded 
to say: 

"But upon the most careful reflection whlch I hâve been able to bestow 
upon it, the resuit to whlch I hav© brought my mind Is that tf the district 
court has a right to entertain a libel of review in any case, It must be Um- 
ited to very spécial cases, and either where no appeal by law lies because the 
matter is less in value than is required by law to justify an appeal, or the 
proper time for an appeal is past, and the decree remains unexecuted; or 
i where there is clear error in matter at law; or, If not, where the decree 
has been obtained by fraud; or where new facts changing the entire merits 
;have been discovered since the decree was passed, and there has been not 
only the highest good faith, but also the highest diligence, and an entire 
absence of just imputation of négligence; and, finally, where the principles 
of justice and equity requlre such interférence to prevent a manifest wrong." 

In Car Co. v. Hopkins, decided in the United States circuit court 
in minois, and reported in 4 Biss. 51, it was held that the court of 
admiralty would entertain a libel for review filed after the term 
has passed at which the decree complained of was rendered, and 
after the decree had been executed, when actual fraud was 
charged, and the libelant was without fault, and would be otherwise 
without remedy. In Janvrin v. Smith, 1 Spr. 13, it was held that 
the remedy of an admiralty court to review its decree was not to 
be limited to the term at which the decree was passed. 

It is not shown that there was any rule of the district court for 
Washington, at the time of filing this libel, which would preclude 
the libelant from flUng the same. The rule that a cause may not 
be reheard after the term in which it has been originally decided, 
except upon a showing of fraud, applies only to a direct proceeding 
in the same cause. It does not affect a proceeding such as is insti- 
tuted by the filing of this libel, for the libel of review is an original 
suit. This case comes within the rule of jurisdiction deflned in the 
cases cited above, and it is a case that présents strong grotmd for 
affording the relief sued for. The déposition of Wardell, if presented 
at the trial of the original libel, would hâve been fatal to the right 
of the libelant therein to recover. The fact that Jackson, the libel- 
ant herein, was unacquainted with the proceedings in the original 
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suit, is explalned and exeased when we consider the long and un- 
necessary delay of Munks in prosecuting Ms libel. Tlie surety on 
the bond signed Ms undertaking in 1882 in tlie sum of |72&, and went 
about his business. The amount involved in the libel was but 
$356.32. The witnesses were ail within reach, and their testimony 
was brief, and could hâve been taken in a ^ort time thereafter. 
Instead of so proceeding, the libelant, Munks, delayed more than a 
year before beginning his testimony. He then adjoumed from time 
to time for four years, taking in aU some sixty pages of testimony, 
and flnally brought on the case for trial more than eight years 
after flling his libel. In the mean time the claimant had become 
insolventj and had died, and the surety npon the bond had every 
reason to suppose that his liability had been long since extinguished 
by a final decree. 

The évidence upon the trial of the original cause shows that 
there was a second loss of certain of the piles after the escape of 
the lost piles from the boom, which was caused by striking a snag, 
and that thereby six piles were lost, the same being of the value 
of |16.32. The loss of thèse piles was found by the district court 
to hâve been caused by the négligence of the steamer. It is not now 
shown in this proceeding that that flnding was erroneûus. That 
part of the decree, therefore, must be aUowed to stand. 

It will be the decree of this court that the decree rendered in the 
district court in favor of William Munks and against C. E. Jackson, 
the libelant herein, be modified so far as concerns aU of the piles 
lost in Swinomish slough, save and except those lost by striking 
the snag referred to in said former decree; and that the said William 
Munks recover nothing as against this libelant for oi- on account 
of said piles, but that said former decree stand in favor of said 
William Munks and against said 0. E. Jackson' for the loss of the 
said piles so lost by striking said snag so referred to, and for the costs 
and disbursements of that suit, and that the libelant in this suit 
recover of and from the said William Munks his costs and disburse- 
ments herein. 



NEW YORK & N. E. R. CO. v. CHURCH et aL 
(Circuit Court of Appeals, First Circuit September 13, 1893.) 

No. 58. 

t. DEMUERAOBT-STIPULATrON POE PrECEDENCB IN DiSCHABGB — BeEACH. 

A breacïi of a stipulation in a bill of lading givlng the vessel precedence 
in discharglng, under pain of double demurrage during time lost by faUure 
to do so, entitles the vessel to such demurrage, although she is not de- 
tained, altOgether, beyond the lay days allowed In the preceding part of 
the bill. 
2. Samb — Rate OF Demuerage— Stipulation Conteols. 

Demurrage wUl be allowed at the rate stlpulated in the blU of lading or 
charter party, unless, at least, the loss to the ship Is shown to be less. 

Appeal from the District Court of the "Onited States for the 
District of Massachusetts. 
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In Admiralty. label by Joseph H. Church and others againat 
the New York & New England Bailroad Company to recover de- 
murrage claimed to be due under a bill of lading. There was a 
decree for libelant in the district court Eespondent appeals. Af- 
flimed. 

The bill of lading was taken by the Pennsylvanla Rallroad Company, and 
covered a cargo of coal 8bipp€d on board the schoooer Glenwood from Phila- 
delphia to the respondent railroad company, at Boston. Aeross Its face were 
stamped the words, "Subject to conditions National Association BiU of Lad- 
ing." At the hearing, libelants put in évidence what they claimed to be a 
Natdonal Association bill of lading. This contained a provision tliat the ves- 
sél should hâve precedence over "ail vessels" arrivlng or giving notice after 
her arrivai. Respondent, however, introduced a National Association bill of 
lading which merely gave the vessel precedence over aU "steam" vessels sub- 
seqnently arriving or giving notice. 

James Milton Hall, (Charles A. Prince, on the brief,) for plaintiff 
in error. 
Edward S. Dodge, for défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDBICH, 
District Judge. 

ALDBICH, District Judge. The flrst question is whether the 
schooner Glenwood, in dischai^ing her cargo, was entitled to 
precedence over ail vessels subsequently arriving, or whether, by 
the tenus of the contract or bill of lading of the National Associa- 
tion, regulating the order in which vessels should be relieved of 
their cargo, precedence was only given over steam vessels subse- 
quently arriving and giving notice. 

It is apparent from the record that the district court found 
as a fact that the Pennsylvania Eailroad was the agent of the 
New York & New England; that, in taking the bill of lading 
subject to the conditions of the National Association bill of lading, 
it acted within the scope of its authority, and either knew or ought 
to hâve known the provisions thereof as to precedence, and the 
the order in which vessels should be discharged; and that ail 
vessels were within the opération of the provision as to preced- 
ence. We see no reason for disturbing this flnding, and this 
disposes, not only of the first question, but of the first four 
grounds of error set forth in the record. 

According to this finding below, 24 hours were aUowed after 
arrivai and notice to the consignée for receiving the cargo, at the 
rate of 1 day, Sundays and légal holidays excepted, for evevj 
150 tons thereof, after which the cargo, consignée or assignée, 
flhould pay demurrage at the rate of 6 cents per ton a day, Sundays 
and légal holidays not excepted, upon the full amount of cargo, 
as per bill of lading, for each and every day's détention, and pro 
rata for parts and portions of a day, beyond the days above speci- 
fled, until the cargo sihould be fuUy discharged; and after arrivai 
and notice to the consignée, and the expiration of 24 hours, the 
vessel should hâve precedence in discharging over ail vessels ar- 
riving or giving notice after her arrivai; and for any violation of 
this provision she should be compensated in demurrage as U, 
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while delayed by such Tîolatiori, her discharge had proceeded at 
t&e rate of 800 tons per day. 

The master of the Glenwood reported her arrÎTal at the port 
of Boston^ and readiness to discharge her cargo, at 7 A. M., June 
8, 1891, to the wharflnger of the New York & New England Rail- 
road Ço,; and on the same day, at 7:30 A. M., schooners Lyman 
M. Law p,nd Sullivan Sawia were reported, and wère given pre- 
cedence at the wharf, notwithstanding the earlier arrivai and re- 
port of the Glenwood. The consignée contended that the pre- 
cedencé in order of arrivai was .only given oyer steam vessels, 
and, as the Lyman M. Law and Sullivan Sawih were not steam 
vessels, that they were not within the contract; but as it bas 
been determined, as a matter of fact, that the word "steam" was 
not a part of the contract, it foUoWs that ail vessels were en- 
titled to dischaxge in the order of arrivai, and the consignee's con- 
tention in thia respect is therefore answered by the contract itseir. 

It is further contended by the consignée, in substance, that if 
it should be determined that the Glenwood was entitled to pre- 
cedence èver the Lyman M. Law and Sullivan Sawin, and that 
gjving priority to the latter was a violation of the provisions of 
the contract, it should not be held to be the stipulated demur- 
rage, for the reason that the Glenwood was not detained beyond 
the time in which the consignée might hold her at the wharf, and 
that her discharge was completed within the lay days allowed 
in the first part of the contract. 

Assuming the fact to be as the consignée contends, we cannot 
sustain the position taien. The leading featnre of the contract 
is the idea that vessels should bave precedenoe according to the 
order of their arrivai and report. It is quite probable that the 
parties intended to give libéral lay days for the discharge, and 
more than is ordinarily required, and it is a reasonable inference 
that it was understood that if time was gained the vessels should 
receive the beneflt It cannot be supposed, however, that parties 
coutracting for the discharge of vessels in the order of their ar- 
rivai and report could hâve contemplated that it should be left 
to the arbitrary caprice of the consignée to reverse the order of 
discharge, and give precedence to vessels of later arrivai and re- 
port, and respond in nominal damages only. Under such construc- 
tion, the consignée would take the benefit of the libéral provision 
as to lay days, which was intended as a safeguard in his favor 
against accident and unforeseen contingencies, rather than a 
shield for wrongdoing, in the teeth of the express provision of the 
contract as to precedence in order of arrivai and report. 

As a gênerai rule, courts of admiralty bave allowed the demur- 
rage stipulated in contracts of charter party and bUls of lading. 
1 Pars. Shipp. & Adm. 313. This would certainly be the rule 
unless the loss to the shipowner is shown to be less. Oarv. Carr. 
by Sea, 609. It is not made to appear that the loss to the Glen- 
wood by the wrongful détention was less than the stipulated de- 
murrage, and that sum must therefore be aecepted as the basis of 
jiist compensation, under the circumstances of this case. The con- 
signée, in the case under considération, set aside the Glenwood, 
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which was entitled to discharge her cargo in order of arrivai, and 
gave precedence to a vessel subsequently arriving and making re- 
port. We aee no reason for varying the gênerai rule in tMs par- 
ticuiar case. The record présents no question as to the correct- 
ness of the computation of demnrrage. 

Decree of the district court afftrmed, with interest from Novem- 
ber 4, 1892, to date of the decree of the district court. 



MILBURN et aL v. NORD-DEUTSOHBR LLOYD. 

(District Court, S. D. New York. October 25, 1893.) 

Chaktbb — Damage to Cakoo — Chakteb Hirb — iNDEMJsrrrr from Foreign 

OWNEKS TO THE ChARTBBERS. 

Where tlie charterers of a forelgn shlp, being responslble to the owners 
for the charter hlre, and having recelved frelght upon goods delivered 
to the consignées, are llable to the latter for damage claltns arising 
îhrough négligence of the ship, and the owners are foreign, and hâve no 
assets in this cotantry, the charterers wlll not be required by a court of 
admiralty to pay over to the owners the whole amount of the charter 
hlre, except upon security Indemnifylng them against such reasonable 
and probable demands as may hâve arlsen against the charterers through 
the fault of the owners In the transportation of the cargo. 

In Admiralty. Libel for freight under charter. 

CJonvers & Kirlin, for libelants. 

Shipman, Larocque & Choate, for respondent. 

BEOWN, District Judge. The above libel was bronght to recover 
the balance of charter money for the libelants' steamship "Tiverton," 
which had been chartered to the respondent for a voyage from 
Bremerhaven to New York, for the lump sum of £1,400, under a 
charter of aflfreightment. The vessel performed the voyage and 
arrived in New York on the llth of June, 1892, and a few days 
thereafter delivered ail her cargo. Some claims for damages for 
bad stowage having been made upon the respondent, to whose 
agents — Odrichs & Co. — the freight moneys had been paid, the 
charterers claimed a bond of indemnity from the libelants against 
the damage claims, before paying them the whole charter money. 
Indemnity was refused and the above libel flled. 

The défendant, in its answer, ofEered to pay the freight moneys, 
on receiving such indemnity, and asked a decree therefor from the 
court. 

It is admitted that the "Tiverton" was a British vessel; that her 
owners are British résidents, having no assets hère; and that the 
steamer is not upon any regular Une to this country. Since the 
answer was flled, the amount of the damage claims has been very 
largely reduced; and upon the évidence I do not flnd that there is 
more than a single claim for which there appears to be any rea- 
sonable ground to claim damages, or any probability of litigation. 

The libelants urge that the respondent is not in any event per- 
sonally liable for any damage claim whatsoever; because the re- 
spondent did not sign the biU of lading or become personaUy bound 
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by it; and that therefore it îs not responsible for any bad stowage 
ot the cargo. 

Upon the gênerai scope and meaning of the charter, however, 
and the mode in which the business under it has been actually 
managed by both parties, plainly the voyage was for the beneflt 
of the respondent, and at its risk. The respondent was absolutely 
responsible for the payment of the whole charter hire; and the 
moneys to be derived from the freights, not having been settled for 
at Bremerhaven, became, when coUected by Oelrichs & Co., the re- 
spondent's agents in New York, the moneys of the respondent. Had 
Oelrichs & Oo. failed to acconnt for this money, the loss would hâve 
fallen npon the respondent; their collection of the freights would not 
hâve been any offset against the charter hire due to the libelants. 

Upon charters like the présent, moreover, the captain, in signing 
the bills of lading, has been held to sign as agent of the charterers; 
and the latter, therefore, become liable thereon to the consignées. 
Marquand v. Banner, 6 El. & Bl. 232; Schuster V; McKellar, 7 El. 
& Bl. 704. In suing the respondent for the whole charter money, 
libelants hâve treated the freights coUected by Oelrichs & Co. as 
the respondent's money, and the transportation as made on ac- 
connt of the respondent as principal. As the consignées of the 
damaged goods hâve, moreover, paid the freights in full, to the 
respondent, as charterer and carrier, they hâve a légal right of action 
against the respondent for the damage to their goods in transit; 
and for this the respondent has a right to indemnity from the ship, 
or her owners, so far as the same arose from bad stowage. The 
Centurion, 57 Éed. Eep. 412, 416. As the libelants are foreign, and 
without assets hère, the défendant should not be required to pay 
over ail the charter money, except on such security as may afford 
recourse, within this jurisdiction, for indemnity against reasonable 
and prolîable demands for which the ship and her owners are 
primarily responsible, and which it is within the power and the 
ordinary jurisdiction of this court to require. The principle is 
the same as in suits between part owners, as to the employment of 
the ship; or for freight upon the part delivery of cargoes. Ben. 
Adm. § 274; Brittan v. Barnaby, 21 How. 527, 534; The Tangier, 32 
Ped. Rep. 230; The Dixie, 46 Fed. Eep. 403. 

The libelants are entitled to a decree, without costs, upon giving 
such indemnity, the amount of which will be flxed by the court, if 
not agreed on by the parties. 



THE GTJLF STBEAM. 

INLAND & SEABOARD COASTING 00. v. THE GULF STREAM. 

(District Court, S. D. New York. October 25, 1893.) 

Collision— MuTDAL Fault — Agbnt's Puechase of Damage Claims at a Dis 
eouNT— Allowed fob Amoumt Paid Only. 

Where one of the parties before the court In a cause of collision, 
or hls agent, purchases at a discount damage claims for injuries ta 
cargo, and both parties are afterwards held to be in fault, the pur- 
chased claims will not be aUowed in the subséquent assessment of dam- 
ages for more than the amount paid, wlth Interest. Neither party la 
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fault can make a profit ont of the other by the purchase of such claims 
at a discount. Sucli a purchase by the sbip's agents Is, in effect, a 
purchase by the owner as their principal. 

In Admiralty. Exceptions to commissioner's report. 

Owen, Gray & Sturges, for libelant. 
Kobinson, Biddle & Ward, for claimants. 

BEOWN, District Judpe. The above libel was flled to recover 
damages to the E. C. Knight and her cargo through collision with 
the érulf Stream, whereby the Knight and her cargo became a 
total loss. Both Tessels were found in fault. 43 Fed. Eep. 895. 
TJpon a référence to compute the damages, the value of the Knight 
was flxed at $10,000. 

A further claim of damages to the amount of f 3,270, was allowed, 
besides interest, for the value of 765 barrels of flour on board the 
Knight belonglng to Whittemore & Sons, who were paid that 
amount by the Atlantic Mutual Insurance Company, as insurers 
of the flour, on October 26, 1887, and who assigned aÛ their claim 
for the damages to the insurance company. On March 20, 1890, 
this claim was purchased from the insurance company by B. F. 
Clyde, and assigned to him for $1,000. One-half of another claim 
of 1500 for the value of certain furniture shipped on board the 
Knight by one Trimble, was assigned by him to William B. Clyde & 
Co. for $150. 

William B. Clyde & Co. were the gênerai agents of the owners of 
the Gulf Stream; and B. F. Clyde was a member of that firm. Ail 
the above assignments were made after the libel was flled; the 
two'latter, long after the cause was at issue and after the owners 
of the two vessels were before the court. 

The claim in the libel being for the loss of the cargo, as well as 
of the ship, it was agreed, by stipulation between the parties, that 
B. F. Clyde and William B. Clyde & Co. should be treated as in- 
tervening for their interest. By this I understand that their claims 
are to be dealt with in the same manner as if they had sought pay- 
ment oî the assigned claims from both vessels found at fault. The 
respondent's proctors contend that Clyde, and Clyde & Co., are en- 
titled to recover the full amount of the assigned claims with inter- 
est; the libelant contends that they are entitled to recover only 
what they paid, with interest. 

1. As the Knight was a total loss, no recovery can be had by 
Clyde, or Clyde & Co., directly against her; but as the Gulf Stream 
is directly answerable for the whole loss of cargo, the one-half of 
whatever sum the Gulf Stream has paid, or may be liable to pay 
on account of cargo, should be offset against the amount decreed 
to the owners of the Knight against the Gulf Stream for the loss 
of the Knight. B. F. Clyde, and Clyde & Co., hâve not, in this suit 
at least, any direct claim against the Knight or her owners; it is 
only the Gulf Stream that, by way of recoupment, can ofl'set against 
the amount payable to the libelant the one-half of what the Gulf 
Stream must pay for cargo upon the assigned claims. But Clyde 
& Co., and B. F. Clyde as a member of that flrm, being the gênerai 
agents of the Gulf Stream and her owners, stand in a fiduciary i-e- 
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lation to them, and can make no profit by the purchase of claîms 
against them. Eothwell v, Dewees, 2 Black, 613; Church v. In- 
surance Co., 1 Mason, 344; Story, Ag. § 210. Hence, they can- 
not enforce against the Gulf Stream any more than what they hâve 
paid for the assigned claims, with interest; and, as the owners of 
the Gulf Stream are not legally liable beyond the latter amount, 
they cannot recoup or offset against the libelant more than half 
the latter sum. 

In the Tlew of a court of admlralty, which acts on équitable 
principles, Clyde, and Clyde & Ço., as agents, hold the assigned 
claims virtuaUy as trustées of the respondents. The adjustment of 
the accoTint between the two vessels, as respects the whole loss 
arising from the collision through their mutual fault, should be 
treated, therefore, precisely the same as if the claims in question 
had been settled by the respondents, and the assignments made 
directly to them. Such an assignment, I cannot doubt, could not 
be enforced against the other vessel beyond one-haU of the amount 
actually paid, with interest. 

The foundation of thé moiety rule in admiralty in cases of mu- 
tual fault, says Mr. Justice Bradley in The Alabama, 92 U. S. 697, 
•'is for the better distribution of justice between mutual wrongdo- 
ers." While each is liable in solido to the innocent damage claim- 
ant, the right of each vessel to compel the other to bear half the 
burden is a substantial légal right, which, as the suprême court 
bas repeatedly decided, must be carefuUy regarded and enforced 
whenever both vessels or their owners are before the court. The 
City of Paris, 14 Blatchf. 531, 538. See The Hudson, 15 Fed. Eep. 
162, 164-166, and cases there cited. The practice inaugurated in 
the latter case, by which both vessels or their owners may always 
be brought into the cause when within the jurisdiction, was sanc- 
tioned by the suprême court in the enactment of the fifty-ninth 
rule, one of the objects of which was to make an equal distribu- 
tion of the burden, so far as possible, as between the two vessels 
in cases of mutual fault. To permit one of the parties, equally 
answerable, to set up purchased claims for a larger amount than 
was paid for them, would not only be contrary to the principle and 
the equity of the moiety rule that each vessel shall bear half the 
burden, but would sometimes, as in this case, enable one of them 
to make an actual profit out of the other. If one-half of the origi- 
nal claims hère presented are allowed as an offset against the libel- 
ant's demand on the Gulf Stream, the respondents would not only 
contribute nothing on account of thèse two items of cargo-loss, but 
would make out of them a profit of upwards of $1,000. This is 
contrary to equity, and contrary to the principle and design of the 
moiety rule. Story, Eq. Jur. § 493. 

In cases of a community of interest in a common title, such as 
that of two devisees, or tenants in common, the purchase of an 
outstanding incumbrance by one of the tenants in common, or even 
by the husband of a coheiress, has been held to be for the beneflt 
of ail the other interests, upon contribution to the considération 
actually paid. Van Home v. Fonda, 5 Johns. Ch. 407; Lee v. Fox, 
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6 Dana, 176; and thèse décisions were approved in Kothwell t. 
Dewees, 2 Black, 613, 619. The principle is equally applicable hère; 
for hère, as there, it is a common hurden that has been, in efifect, 
purchased by one of the parties in interest; and the légal right 
of each party to demand that the burden arising from the whole 
loss shall be shared equally and in common, so far as thls is within 
the control of the court, must, therefore, preclude the respondents, 
or Clyde & C!o. as their agents and trustées, from recouping agaînst 
the libelant more than one-half of the amounts actually paid for 
the assigned claims, with interest 

2. The value of the Knight at the time of the loss was the sub- 
ject of a remarkable conflict in the testimony. Considering, how- 
ever, the âge of the vessel, her antique model, the little call for such 
vessels ever since this collision, and the small earning capacity of 
her consort, as well as the conflict in the direct testimony as to 
her value, I think that $8,000 will be a sufficient allowance for the 
Knight at the time of the loss. The other exceptions are over- 
ruled 
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THE RBPUBLIC. 

FBATHERSTON v. THE JACKSON AND THE REPUBLIO. 

(District Coiirt, S. D. New York. October 12, 1893.) 

CcLUsiON— Ferryboat — Obstkucting Slips— City Okdinances — Rttnning 
IHTO Danger. 

Under the ordinances of the clty of New York forbidding obstruction 
to the free course of ferryboats in and ont of their slips, a tugboajt is 
In fault for unnecessarily allowlng her tow to drift across and into a 
ferry slip while engagea in business at the wharf and slip above; but 
where the ferryboat, In approaching her slip under such circumstances, 
instead of waiting a very short time to enable the boat to be hauled 
ont, went on into the slip when there was not apparently reasonable 
space for her to enter without damaglng libelant's boat, and collision 
ensued, hdd, that both were In fault, and the damages were divided. 

In Admiralty. Libel for collision. Decree for libelant. 

Hyland & Zabriskie, for libelant and The Eepublic. 
Stewart & Macklin, for The Jackson. 

BBOWN, District Judge. The coUlsioTi in the above case oceurred 
as the Eepublic was entering her slip on the Brooklyn side. The 
libelant's canal boat hung by a short line of flve or ten feet from 
the stem of the Randolph, the outer of four boats on the starboard 
side of the tug Jackson, which lay at the end of the pier that formed 
the upper side of the ferry slip. The Jackson and her tow were head- 
tng up against the ebb tide, untn another boat could be taken on 
by the tug from the slip above. The northwest wind blew the 
libelant's boat around into the ferry slip; and at the time of the 
entrance of the Eepublic, as the weight of testimony shows, the 
libelant's boat had swimg round nearly alongside the ferry rack. 
In that situation it was impossible for a ferryboat to reach the 
bridge landing in the upper slip without hitting the libelant's boat, 
and three of her planks were thus broken in. The above libel was 
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âled against the Jackson, and thé Bepublic was afterwarda madè 
défendant on the Jackson's pétition. 

Th.e pilot of the ferryboat says that after bringing Lis ferryboat 
to a stop a little way ont in the stream, he started up again, when 
the libelant's boat was tailing nearly straight down river, across the 
slip, so that he thooight he could get in astem of her, and that the 
latter swung in more, through the backing of the Jackson after he 
had started up, and after the ferryboat bad got into such a position 
that he could not help going forward without the risk of greater 
damage to her by stopping. The weight of évidence, however, 
shows that at the time when the ferryboat started up to go into the 
slip, the libelant's boat was not in the position stated by her pilot, 
and that entrance could not be reasonably expected without col- 
lision ; and that the libelant's boat was a dangerous obstruction. 

Under such circumstances, both the tug and the ferryboat 
are to blâme. The tug is to blâme for voluntarily allowing the 
libelant's boat to obstruct the entrance of the ferry slip. Though 
the tug had proper business at the Washington street pier, in order 
to take on another boat, it was not necessary that she should let 
the libelant's boat swing from the end of the other beats alongside; 
and under the state statute, and the city ordinances. enacted there- 
under, she was bound not to cause any such obstruction as was 
in her power to avoid by other methods of towing. 

The ordinances forbidding such obstructions are of very long 
standing. See Consolidation Act 1882, c. 410, §§ 85, 86, subd. 35. 
Judge Betts, in the case of The Eelief, Olcott, 109, which was decided 
in this court nearly 50 years ago, says that "the city government, 
which possesses full power over the subject, by its ordinances, inter- 
dicts ail obstructions to the free course of ferryboats." See Eev. 
Ord. 1866, p. 293; The John S. Darcy, 29 Fed. Eep. 644, 647; The 
South Brooklyn, 50 Fed. Eep. 588; The Express, 1 C. C. A- 431, 49 
Fed. Eep. 764. 

I should' feel bound to hold the Eepublic free from fault, if at 
the time when she started there was apparently a reasonable space 
for her to enter the slip without damaging libelant's boat. But the 
weight of évidence precludes that view; it shows, also, that the 
ferryboat had waited outside only a very short time, if at ail; 
and that not more than a couple of minutes longer were required 
for the Jackson to get out of the way. The Jackson's work of pick- 
ing up the other boat in the slip could hâve been easily seen by the 
pilot of the Eepublic, — if, in fact, it was not seen. Under such cir- 
cumstances, if it be true that the Eepublic could not, without real 
danger of accident, make the lower slip instead of the upper one, 
she ought to hâve waited outside a f ew moments longer, and to hâve 
fiought relief by the enforcement of the penalties against the Jack- 
son, rather than by inflicting damage upon the libelant's boat, 
which was in no way responsible for the obstruction. I cannot dis- 
tinguish the case in principle from that of The Baltic, 2 Ben. 453, 
in which Mr. Justice Blatchford held both vessels in fault. The 
Eoslyn, 22 Fed. Eep. 687; The Fanwood, 28 Fed. Eep. 373, afiarmed 
on appeal. 

The libelant is entitled to a decree against both défendants. 
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SHATTUCK V. NOKTH BRITISH & MERCANTILE INS. CO. OF LON- 
DON AND EDINBURGH et al. 

(Circuit Court of Appeals, Bighth Circuit. October 30, 1893.) 

No. 294. 

1. Removaij— NoMiNAii Parties. 

It is not necessary ttiat merely nominal or formai défendants should 
join in. the pétition, wliere tliey liave not appeared, and where there 
is no issue between them and the plaintifC upon whicli a verdict could 
liave been rendered. 

2. Samb— FoKBiGN Corporation. 

A pétition, whieh shows that the défendant Is a corporation chartered 
by the laws of a foreign cotintry, need not allège negatively that it Js 
not a citizen or résident of the state in whieh suit Is brought, although it 
may hâve an office and do business in such state. 
8. Samb — Suit by Assignée— Citizenship of Assignor. 

If the citizenship of plaintifE's assignor Is materlal, it need not be 
specifically alleged in the pétition, when it suffldently appears from 
other parts of the record. i 

i. Verdict— Clericai. Errobs— Appkal. 

When merely formai défendants never appear, and the case proceeds 
against the only real défendant, the fact that the verdict is for "défend- 
ants," wlthout specifying whieh of them, if a defect at ail, is a mère 
clérical error, constitutlng no ground for reversai on writ oï error. 

In Error to the Circuit Court of ,the United States for the Dis- 
trict of Kansas. AfiSrmed. 

S. W. Shattuck, Jr., for plaintiflf in error. 

Thomas Bâtes, (Fred W. Bentley, on the brief,) for défendants in 
error. 

Before CALDWELL and SANBORN, Circuit Judges, and THAY- 
ER, District Judge. 

CALDWELL, Circuit Judge. Thia was an action at law com- 
menced in the district court of Hodgeman county, Kan., on the 3d 
day of December, 1891, by S. W. Shattucli, Jr., the plaintiff in error, 
against the North British & Mercantile Insurance Company of 
London and Edinburgh, the First National Bank of Jetmore, Kan., 
and Frederick George. The complaint alleged, in substance, that 
the défendant Insurance company verbally promiséd and agreed 
■with Frederick George to renew a policy of flre Insurance for the 
Bum of $2,700 on the latter's stock of merchandise in his storehouse 
in Jetmore, Kan., from the 14th day of June, 1891, at noon, to the 
14th day of June, 1892, at noon; that on the 27th day of June, 1891, 
the property was destroyed by flre, and that thereafter the as- 
sured, Frederick George, assigned in writing to the plaintiff, as 
collatéral security for a promissory note for the sum of $2,232.40, 
whieh he owed the plaintiff, his cause of action against the In- 
surance company for its failure and neglect to renew the policy. 
As to the défendants the First National Bank and Frederick George, 
the allégation of the complaint was that they and each "hâve or 
claim to hâve, adversely to said plaintiff, some interest in or lien 
upon the moneys due said plaintiff" from the défendant There waa 
v.58F.no.4— 39 
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a prayer for judgment against the Insurance company for $7,052.34, 
the Talue bf the goods destroyed by flre; and, as to the défendants 
the First National Battk and George, the prayer was that each of 
them be adjudged to hâve no interest in or lien upon the moneys due 
the plaintiff from the défendant AU of the défendants were duly 
Bummoned to answer. The défendants the bank and George never 
appeared to the action, and the plaintiff took no default or order 
against than. The défendant insurance company appeared in the 
State court, and removed the suit into the fédéral court, upon the 
grounds that the plaintiff was a citizen of the state of Kansas, and 
the défendant insurance company a foreign corporation, chartered 
by the laws of Greàt Britain, and a citizen of that kingdom, and 
that the suit involved a controversy whoUy between the plaintiff 
and the petitioner, which could be finally determined between them. 
The plaintiff moved to remand the cause for the foUowing, among 
other, reasons: (1) That ail of the défendants did not join in the 
application for remoral; (2) that it did not appear that the con- 
troversy was whoUy between citizens of différent states; (3) that it 
did not appear that the insurance company was not a citizen of 
some state of the United States. The overruling of this motion is 
the error chiefly relied upon. 

The bank and George, upon the averments of the complaint, were 
not necessary parties. The insurance company had no interest in 
uny controversy between those défendants and the plaintiff about 
the division of the fund that might be recovered from it in the 
suit That was a controversy to be determined by a suit between 
the parties claiming the fund. With such a controversy the in- 
surance company had no concern whatever. At most, the bank and 
George were merely nominal or formai parties, and the citizenship 
of such parties, or their présence on the record, is never allowed to 
defeat the right of removal. It is only parties who are necessary 
to the détermination of the real controversy whose citizenship or 
présence on the record will defeat the right of removal. Dill. Kern. 
Causes, (5th Ed.) 18, and cases cited. The plaintiff himself asserts 
in his assignment of errors and in his brief that there was no issue 
between him and the bank and George upon which a verdict could 
hâve been rendered. For the purposes of removal, therefore, this 
must be regarded as a suit between the plaintiff and the insurance 
company. 

It sufûciently appears from the pétition for removal and the rec- 
ord that the plaintiff is a citizen of the state of Kansas, and that 
the défendant is a corporation chartered under the laws of Great 
Britain, and it is immaterial that another and probably insuffi- 
cient ground of removal is set up in the pétition. A corporation 
created by the laws of a foreign country does not become a citizen 
or résident of a state of this Union by merely opening an office in 
the state, and transacting business there; and a pétition for re- 
moval which shows that the défendant is a corporation chartered by 
the laws of another state, or a foreign country, does not hâve to al- 
lège negatively that it is not a citizen or résident of the state in 
which suit is brought against it, because, in légal contemplation, its 
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résidence and cîtîzenshîp cân only be în the state or country by the 
laws of wMch ît was created, althougb it may hâve an ofQce and do 
business in other states whose laws permit it. Shaw v. Mining C!o., 
145 U. S. 444, 12 gup. Ct. Kep. 935; Ward v. Manufacturing Go,, 5 
C. G. A. 538, 56 Fed. Eep. 437. 

On the argument it was urged that the cause was not removable 
under the act of 1887, (24 Stat. 552, c. 373,) unless it was one of 
which the fédéral court could take jurisdiction originally under the 
provisions of the flrst section of the act if no assignment of the 
claim had been made; and that, as the pétition for removal fails to 
show that the citizenship of George, the assigner of the claim, is 
such that he could hâve brought the action originally in the fédéral 
court, the cause was erroneously removed; and the opinion of Judge 
Shiras in McNulty t. Insurance Co., 46 Fed. Bep. 305, is cited in 
support of this contention. We do not flnd it necessary to express 
any opinion as to the soundness of this construction of the statute. 
While it is true the pétition for removal does not allège that George, 
the assigner of the cause of action, is a citizen of Kansas, we think 
that under the rule laid down in Express Co. v. Kountze Bros., 8 Wall. 
342, that fact suflciently appears from other parts of the record. 
See Ward v. Manufacturing Co., supra, and cases cited. 

It is objected that the verdict of the jury was for the défendant, 
without designating which défendant. As elsewhere shown, there 
was but one real défendant in the action. The nominal défendants 
never appeared, and the plaintiff, în his brief, very properly says: 
"There was no issue between the plaintiff and two of the défendants 
upon which a verdict could hâve been rendered." The record shows 
that the only issue tried, and the only one the jury were swom to 
try, was that between the plaintiff and the insurance company, and 
that no other party appeared. Judgment was rendered in favor of 
the défendants. This trifling clérical error, If, indeed, it is such, 
is capable of correction by an inspection of the record, and con- 
stitutes no ground for the reversai of the case. Bank v. Farwell, 
56 Fed. Bep. 570. 

The judgment of the court below is aflnned. 



RUST V. BRITTLH SILVEK CO. et aL 

(Circuit Court of Appeals, Elghth Circuit October 30, 1893.) 

No. 302. 
Fbdbbal Courts— Citizbnship. 

In a suit to set aside a deed of trust made for the benefit of creditors, 
it appeared that the plaintiff and the trustée were citlzens of the same 
State, but that the beneflciaries under the deed, other than the plaintiff, 
were citlzens of another state. Helâ, that the trustée was an indis- 
pensable party to the suit, and that the fédérai court, therefore, 
had no Juriadlctlon. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. Decree modified. 
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M. B. Carpenter and W. N. McBîrd, for appellant. 
Albert S. Frost, for appellees. 

Before OALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

CAIiD-WELL, Circuit Judge. This is a suit in equity begun by 
George Eust, the appellant, against tbe Brittle SUrer Compary, 
Albert S, Frost, trustée, William H. Boflnger, Charles K. Hall, and 
George N. Fenno, appellees, in the circuit court of the United States 
for the district of Colorado. The Brittle Silver Company, a Lonisi- 
ana corporation, on the lOth day of April, 1890, conveyed ail its 
property, consisting of Iode mining claims in Summit county, Colc, 
to Albert S. Frost, in trust, to secure the payment of debts due and 
owing by the company, as foUows, namely: To the défendant Wil- 
liam H. Boflnger, the sum of |4,832.64; to the défendant Charles K. 
Hall, the sum of P,009.84; to the défendant George N. Fenno, the 
sum of $2,935.38; and to George Eust, the appellant, the sum of 
$5,212.04 

A statute of Colorado provides that "no corporation doing busi- 
ness in this state, incorporated under the laws of any other state, 
shall be permitted to mortgage, pledge or otherwise encumber its 
real property situated in this state, to the injury or exclusion of any 
citizen, citizens or corporation of this state who are creditors of 
such foreign corporation ; and no mortgage by any f oreign corpora- 
tion, except railroad and telegraph companies^ given to secure any 
debt created in any other state, shall take effect as against any 
citizen or corporation of this state until ail its liabilities due to any 
person or corporation in this state at the time of recording sucli 
mortgage hare been paid and extinguished." Mills' Ann. St § 499. 

The Mil allèges that the plaintiff and the défendant Frost, the 
trustée in the deed of trust, are citizens of the state of Colorado, 
and that tlie other défendants are citizens of the state of Louisiana, 
and claims that as the plaintiff is the only créditer of the défendant 
corporation whose debt is secured by the deed of trust, who is a 
citizen of Colorado, he is entitled, under the statute above quoted, 
to hâve his debt, upon which he has obtained a judgment at law, 
made a lien upon the promises conveyed by the deed of trust prior 
and superior to that of the other creditors whose debts are secured 
by that instrument; and the prayer of the bill is that the deed of 
trust may be declared to be of no effect as against the judgment 
of the appeUant, and that the "défendant Albert S. Forest, trustée, 
be decreed to release said promises from said deed of trust; that 
when said premises shall be sold by virtue of an exécution issued in' 
favor of your orator in the law action, or if sold under said deed of 
trust, your orator's claim shall be decreed to be first paid in fuU 
out of the proceeds of such sale, before any of the claims of the dé- 
fendants William H. Boflnger, Charles K. Hall, or George N. Fenno 
shall be paid." 

It will be observed that the plaintiff and the défendant Frost, 
the trustée, to whom the corporation had conveyed its property, are 
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botli citizens of the state of Colorado. The bill avers that Frost, 
the trustée, "is only a nominal party," and the jurisdiction of ihe 
court is attempted to \>e supported upon that theory. But the posi- 
tion is not tenable. The deed of trust invested Frost with the légal 
title to the premises, and imposed on him the duty of selling the 
property, and applying the proceeds to the payment of certain debts 
of tho gï-antor. The bUl seeks to set aside and annul this convey- 
ance, and make a disposition of the property différent from Ihat 
provided for in the deed of trust. To a bill seeking such relief, 
Frost, the trustée, is not a nominal, but an indispensable, party. As 
the plaintiff and Frost, the trustée, are citizens of the same state, 
the court below had no jurisdiction of the case, and rightly dis- 
missed the bill. Thayer v. Association, 112 U. S. 717, 5 rtup. Ct. 
Eep. 355; Peper v. Fordyce, 119 U. S. 469, 7 Sup. Ct. Kep. 287. 

There was a demurrer to the bill, which was sustained, and there- 
upon the bill was dismissed generally. As the demurrer challenged 
the right of the plaintiff to relief on the merits, the decree dis- 
missing the bill should be modified to show that the bUl was dis- 
missed for want of jurisdiction, and the cause is remanded to the 
circuit court with directions to qualify its decree accordingly. 



EQUITABLE MORTG. CO. v. CRAPT. 

(Circuit Court, N. D. Georgia. November 23, 1893.) 

No. 451. 

UsuRY — Commissions to Intkkmediart — Evidence of Agenct. 

The fact that a trust and baoking company engaged in the business of 
securing loans for its customers in one instance advances money to a 
borrower before submitting his application and real-estate securities to 
the mortgage company in whose favor they are drawn, coupled with the 
fact that the bonds to reconvey are slgned by the président of the trust 
company, as attorney in fact for the mortgage company, are not sufflcient 
to justify the court in inferring, in the face of direct testimony to the 
contrary, that the trust company was an agent of the mortgage company, 
so that the payment of a commission to the former would be a payment 
to the latter, rendering the rate of interest usurious. Merck v. American, 
etc., Co., 7 S. E. 265, 79 Ga. 213, followed. 

In Equity. Bill by the Equitable Mortgage Company against 
Clayton Craft. Heard on exceptions to the master's report. Ex- 
ceptions sustained, and decree for complainant. 

Statement by NEWMAÎJ, District Judge: 

On July 26, 1889, Clayton Craft, the défendant In thIs case, made a writ- 
ten application to the Atlanta Trust & Banking Company for a loan of $2,400 
for flve years at 6 per cent, per annum, the application being made to them 
for the purpose of indueing said trust company to undertake to procure the 
money from some soiu-ce for Craft. Accompanylng said application was a 
written agreement, slgned by Craft, and addressed to the Atlanta Trust & 
Banking Company, in which Craft made said banking and trust company 
his agent to procure the flve-year loan of $2,400 at 6 per cent per annum, 
and agreed to pay said trust and banking company $480 as commissions for 
procuring the loan, the same being 20 per cent, of the amount of the loan. 
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On Oçtoba* 23, 1889, Craft executed a mortgage deed to certain lands to se- 
cure a note for $2,580, payable to the Equitable Mortgage Company. The 
reason ttte fa,ce of the loan was $2,580 -was because the Equitable Mortgage 
Company wonld not loan thelr money for less than 8 per cent., and, Oraft 
agreeing to pay 8 per cent, and the loan, whlch called for $2,580 at 6 per 
cent, would be about equal to $2,400 at 8 per cent,, for five years, thls be- 
Ing the perlod eald loan was to run. The évidence is undisputed that the 
Equitable Mortgage Company received no more than 8 per cent, interest, 
■whlch is the légal rate of interest In Georgia. Nor did the évidence show 
that the Equitable Mortgage Company shared in any commissions charged 
by the Atlanta Trust & Banking Company. The Atlanta Trust & Baulsing 
Company was chartered to do a gênerai banking business, and to negotiate 
loans; and thelr. method of doing business was to get up applications which 
contalneff a description of the property intended as security, hâve an Inspec- 
tion of the same m'ade from thelr office, and with this hâve an abstract of 
tltle, whlch application, abstract, and examiner's report wére submltted to 
the loan company or indivlduals who desired such a loan. The blank bonds, 
coupon notes, applications for loans, and ail necessary papers were furnlshed 
by the Atlanta Trust & Banking Company. The Atlanta Trust & Banking 
Company negotiated thèse loans not only with the Equitable Mortgage 
Company, but with several other companies and indivlduals, both in 
America and Europe. 

In this partlcular instance, Oraft's papers were written up for the Equita- 
ble Mortgage Company before the papers had been submltted to them, and 
the money was furuished temporarily to Craft by the Atlanta Trust & Bank- 
ing Company with hls knowledge, in order to expedlte the loan. The papers 
were then sent on to the Equitable Mortgage Company, and it accepted the 
papers, and retin-ned to the Atlanta Trust & Banking Company the amount 
of money advanced by It to Craft The Equitable Mortgage Company 
had the privilège of rejecting thèse papers if they were not satlsfled, and in 
many instances dld rejeet papers so prepared and sent on by the Atlanta 
Trust & Banking Company. W. A. Hemphill, imder a power of attorney 
frOm the Eqijitable Mortgage Company, (-whom the évidence showed to be 
the président of the Atlanta Trust & Banking Company,) executed in the 
name of the Equitable Mortgage Company a bond to reconvey the property 
on the payment of the debt. 

This case was referred to spécial master toi hear and détermine and report 
back to this court. The spécial master, in his report, found for the défend- 
ant, and the case Is now before the court on the exceptions of complalnant 
to said report of the master. 

Payne & Tye, for complainant. 

G«o. Dudley Thomas and Erwin & Cobb, for défendant 

NEWMAN, District Judge, (after stating the facts.) Havîng b'e- 
come satlsfled that the contract in this case is not usurious, it is un- 
necessary to consider the other exceptions to the report of the 
master, and other questions discussed in this case. The fact that 
the money was advanced to thé défendant by the Atlanta Trust & 
Banking Company before the papers were received by the Equitable 
Mortgage Company, and the fact that the bonds to reconvey were 
signed by W. A. Hemphill, as attorney in fact for the Equitable 
Mortgage Company, is not sufiScient, in my opinion, to justify the 
court in determining that the Atlanta Trust & Banking Company 
was the agent of the Equitable Mortgage Company. The fact that 
Hemphill was the président of the Atlanta Trust & Banking Com- 
pany, it seems to me, ought not to affect the question, said trust and 
banking company being engaged in negotiating loans through com- 
plainant and others; and, it being désirable, in order to facUitate 
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tke transaction of the business, that there should be some one to 
exécute such papers, it is entirely natiiral that lie should be selected, 
and the court would net from that imply an agency in the trust and 
banking company, in the face of express testimony to the contrary. 
The fact of the advance of the money to Craf t, the défendant, by thï 
Atlanta Trust & Banking Company, before the loan was finally ac- 
cepted by the Equitable Mortgage Company, is shown to hâve been 
to expedite the transaction of the business of negotiating loans, and 
the Equitable Mortgage Company had the right to accept or reject 
it thereafter. If the trust and banking company saw proper to 
thus advance the money to the défendant on paper executed by Mm 
to the Equitable Mortgage Company, taking their chances on its 
acceptance by the latter, it is not a matter that the défendant 
should be allowed to set up as a ground for claiming the contract 
to be usurious. It is not claimed that the Equitable Mortgage 
Company received more than légal interest. The only contention 
is that the facts in eyidence make the Atlanta Trust & Banking 
Company its agent, and therefore the commissions received by said 
trust and banking company were, in lawj received by the Equitable 
Mortgage Company. The court is not prepared to so hold. 

In the case of Merck v. American, etc., Co., 79 Ga. 213, 7 S. E. 265, 
the suprême court of Georgia, in a case very much like this, con- 
strued the statutes of Georgia on the subject of usury, and the rea- 
soning there covers the facts in this case. It is claimed by counsel 
for the défendant that in the two matters which hâve been referred 
to above — the président of the Atlanta Trust & Banking Company 
acting as attorney in fact for complainant, and the advance of the 
money before the acceptance of the loan by complainant — distin- 
guishes this case from the Merck Case. I do not think so. The At- 
lanta Trust & Banking Company seems to hâve been doing an inde- 
pendent business in Atlanta in banking and in negotiating loans, 
and would, of course, adopt such methods of transacting its busi- 
ness as to facilitate the same; and that was ail thèse two mattera 
amounted to. It is insuiBcient, as bas been stated, to raise the 
implication of agency in the face of direct testimony to the con- 
trary. In the case of Trust Co. v. Fowler, 141 U. S. 384, 12 Sup. Ct 
1, the agency was express. The person negotiating the loan had 
been expressly made the agent of the lender in the state where the 
loan was made. Consequently the facts in that case differ material- 
ly from the facts in this case, and there was nothing in that case in- 
consistent with the views above expressed by the court that the 
transaction at bar is not usjirious. 

The conclusion is that the contract is not usurious, and that the 
spécial master erred in so flnding. Complainant's exception on 
that ground will be sustained, and a decree rendered in favor of the 
complainant for the full amount of its debt, with interest thereon. 
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MINOB et al. v. WILSON. 
(Circuit Court, S. D. Georgia, H. D. November 27, 1893.) 

FKAUDUliENT CONVBYANCBB — CrBDITOSS' BïIiL — HOMESTEAD. 

• A deoree declarlng a deed made by au Insolvent debtor and hls wife vold 
as agalnst a judgment créditer, does not re^est title In the grantor, so as 
to enable him or hls family to establish a homestead thereln to the préju- 
dice of the credltor's clalm. 

In Equity. Suit by James E. Minor, Annie E. Minor, and others 
againi^t Benjamin J. Wilson to enjoin the latter from enforcing 
a decree rendered in a prior suit between the parties. Bill dis- 
missed. 

Marion Erwin, for complainants. 

Lester & Eavenel and J. H. Hines, for défendant. 

PAEDEE, Circuit Judge. March 7, 1877, Benjamin J. Wilson re- 
covered a judgment at law in the superior court of Washington 
county, Ga., against James M. Minor for the sum of $2,900 principal 
and $1,234 interest, being the amount of a note dated February 
7, 1871. Writ of fieri facias issued on said judgment, and was re- 
turned nulla bona. Pending the suit in which said judgment was 
obtained, James M. Minor made a voluntary conveyance of cer- 
tain landed property then standing in his own name to himself as 
trustée for his wife, Annie E. Minor, and subsequently, February 
6, 1877, James M. Minor and his wife conveyed the same property 
to John L. Hardee by an absolute deed of bargain and sale pur- 
porting to be for the valuable considération of $4,000. On re- 
turn of fi. fa.. Benjamin J. Wilson flled a bill in the superior court 
of Washington county against John L. Hardee, James M. Minor, 
and Annie E. Minor, his wife, seeking to subject to the above- 
mentioned fi. fa. and judgment the certain tract of land aforesaid, 
and to hâve declared void the trust deed to said lands, made by 
Minor to himself, as trustée for his wife and children, and the 
joint deed made by James M. Minor and wife to John L. Hardee, 
claiming that the trust deed was void as to creditors on account 
of Minor's insolvency, and that the joint deed was void because 
made to delay, hinder, and defraud creditors, and, at most, as 
against him, (Wilson,) the joint deed was a conveyance to secure 
a debt due by Minor to Hardee. The bill originally brought in 
the State court was duly removed by Wilson, the complainant, to 
this court for hearing. The défendant Hardee, in his answer to the 
bill, admitted that there had been a running account between him 
and Minor for supplies and moneys advanced, and averred that 
at the close of the year 1876 Minor was indebted to him upon a 
note for $4,700, besides in an open account; and further aUeged 
in terms as foUows: 

"That In the year 1876, upon calling upon Minor for setûement of thèse 
balances, he said he could not pay, and proposed to sell me the land in 
CJntroTersy by absolute deed in satisfaction at my debt, then amounting to 
about $5,800, (five thousand eight hundred floUars,) or such sum, besides in- 
terest. Finding I could not get tlie money, i took the deed, and delivered up 
the notes and accounts. The trade made with us was bona fide, and upon 
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full considération, as before stated, for advances prevlously made to saJd 
James M. Minor. In order to make my title to the land and premlses good, 
his wife, Mrs. Annie B. Minor, also signed the deed. I do net now remember 
■whetlier I fcaew of any trust deed from Minor to himself, as trustée for lils 
■wife and children, but am pretty certain ttiat that fact was not known to me 
till tlie fact was set ont in the complainant's bill. Having no knowledge of 
tbe affairs of Mrs. Minor, I did not inquire a great deal until informed by 
Mm that he conld not pay me unless I took the lands in settlement of my de- 
mand. I accepted hls proposition, and they made me the deed, and I delivered 
up the claims." 

Futther answering interrogatories, Hardee stated that the deed 
from Minor was unconditional, and not made to secure a debt, but 
in satisfaction of a debt; and that he did not agrée to reconvey to 
the Minora, or either of them, or any one else for them; and 
throughout, in his answers to interrogatories, Hardee insisted that 
the deed was made bona fide in payment of a debt. 

James M. Minor and his wife jointly answered the bUl, and, among 
other things in said answer, averred that the conyeyance f rOm Minor 
to Hardee was in good faith, with no intention of hindering or 
defrauding any one, but was made in pursuance of contract, and in 
settlement and satisfaction of indebtedness of Minor to Hardee; that 
no bond to reconTey was taken from said Hardee, and that said 
conveyance was not intended as a mortgage or security for said 
debt, but that the said sale was absolute. 

On the hearing in the circuit court a decree was entered declaring 
the trust deed from James M. Minor to Annie E. Minor, made and 
executed the 18th day of March, 1876, to be void,aiid of no effect; 
that the conveyance of Minor and Annie E. Minor, purporting to 
convey to Hardee the lands in controrersy, bearing date the 6th day 
of February, 1877, be construed to be not a conveyance of said 
land, but a securily for the payment of the debt due and owing to 
Hardee from said Minor at that time, to be determined by référence 
to a master; and also flnding and declaring that the judgment of 
Wilson was a lien upon said lot of land upon the satisfaction and 
payment of the amount due to Hardee, and that the question of 
amount due from Minor to Hardee should be referred to a master 
to State the same; that upon final détermination of said amount the 
property should be sold by the marshal to satisfy said amount in 
Hardee's favor, and any balance arising from the sale, after pay- 
ing the amount due to said Hardee, together with the costs, should 
be paid to said Wilson, complainant, for account of his said judg- 
ment. On December 12, 1887, the master's report, flnding $1,784.76 
due Hardee, was confirmed by a decree of the court, the former decree 
closed and conflrmed, and the marshal directed to advertise and 
seU the property to satisfy the same. From this decree Hardee took 
an appeal to the suprême court of the United States against Wil- 
son, but did not join Minor or Minor's wife in said appeals. The su- 
prême court dismissed the appeal. See Hardee v. Wilson, 146 U. 
S. 179, 13 Sup. et 39. 

On the 4th day of June, 1884, just after the first decree adverse 
to Minor and Hardee was rendered, Mrs. Minor, on behalf of herseîf 
and her minor children, and on the ground that her husband, James 
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M, Minor, reftised to make the application, applied for a homestead 
to be set apart for her out of the lands and property of her said 
husband, James M. Minor, and thereupon such proceedings were had 
before the ordinary of Washington county, Ga., as set apart the 
valuable portion of the lands in controversy as a homestead for Mrs. 
Minor and her children. This claim of a homestead was not sug- 
gested nor referred to in any of the proceedings in the main case. 
After the final -decree was rendered, on the 28th of August, 1889, 
Minor and his wife, for her and her children, flled a bill against Wil- 
son and the marshal to enjoin the enf orcement of the decree thereto- 
fore rendered in favor of Wilson upon the ground that the lands in 
controversy had been set apart as a homestead, and therefore were 
not subject to sale under the decree. To this bill défendant Wilson 
answered, and denied that a valid homestead had been set apart, 
claiming that this is shown by the bill itself, in which a fuU copy 
of the proceedings is set out; and, further, that a valid homestead 
could noi be set apart to Minor himself nor to his family out of the 
lands in controversy, because the conveyances of Minor to hia wife, 
and afterwards from Minor and his wife to Hardee, show that at 
the time the homestead was set apart the title of the property was 
not in Minor, the husband. 

The case made by this bill and answer has been submitted for 
décision. The counsel foi" Wilson contend that the proceedings 
before the ordinary of Washington county, Ga., purporting to set 
apart a homestead in favor of Mrs. Minor and her children, are in- 
valid, and not binding as against Wilson; because, it is said, Wilson | 
was not named in the list of creditors therein, the naming of the 
firm B. J. Wilson & Co. not being biûding on Benjamin J. Wilson | 
individually. To this contention it is answered that Benjamin J.' 
Wilson made himself a party by taking an appeal from the décision \ 
of the ordinary to the superior court of Washington county, Ga., 
which appeal he afterwards abandoned. Counsel for Wilson also 
contend that the proceedings actuaUy had before the ordinary were 
not otherwise in accordance with law; among other things, that no 
schedule of Minor's property was flled therein, and therefore no 
valid homestead resulted in favor of Mrs. Minor and her children 
as against anybody. Thèse questions I do not think need to be 
decided. The decrees in the case of Wilson v. Hardee and Minor 
reiïdered in this court in the main case should be construed in the 
light of the pleadings. Substantially, Wilson in his bill only asked 
that the deed from Minor to himself, in trust for his wife, and the 
joint deed of Minor and wife to Hardee, should be declared invalid 
as against him for the amount of his judgment. As between the 
parties to those conveyances, he (Wilson) had no interest to invali- 
date them. The parties défendant, Minor and wife and Hardee, in- 
sisted in their answers that the conveyances were in good faith, 
for a valuable consideratioh, and in full force. By thèse judicial 
admissions neither Minor nor his wife had any right in, or title to, 
the lands in controversy, and naturally they ought to be estopped 
from setting up title. The Code of Georgia (section 1952) déclares 
that: 
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"The following acts by debtors should be fraudulent In law against cred- 
itors and as to them null and void: * * * Erery fraudulent deed or 
conveyance not for a valuable considération made by a debtor Insolvent at 
the time of such conveyance." 

TJnder the law of Georgia it seems that tlie title to property con- 
veyed by voluntary deed by a person insolvent at the time remains 
where the deed puts it, except that such a deed cannot be sét up 
against existing creditors; and, as James M. Minor put the title out 
of himself by his deed, in trust for his wife, it would seem that for 
ail the proceedings had in the circuit court of the United States the 
title remains out of him. Section 1969, Code Ga. 1S82, provides that: 

"Whenever any person In this state conveys any real property by deed 
to secure any debt to any person loaning or advancing such vendor any 
money or to seçure any other debt and shall take a bond for titles back to 
sald vendor upon the payment of such debt, or debts, or shall, in like manner, 
convey any Personal property by bill of sale, and tike an obligation blndlng 
the person to vehom sald property was conveyed to reconvey said property up- 
on the payment of sald debt, or debts, such conveyance of real and Personal 
property shall pass the title of said property to the vendee; provlded that the 
consent of the wife bas been flrst obtalned, till the debt, or debts, which sald 
conveyance was made to secure shall be fully pald, and shall be held by 
the courts of this state to be an absolute conveyance, with the right reserved 
by the vendor to hâve said property reconveyed to hlm upon the payment of 
the debt, or debts, Intended to be secured, agreeable to the terms of the con- 
tract, and not a mortgage." 

And it seems, so far as passing title is concerned, that whether a 
bond to reconvey title is tahen or not is immaterial. In Braswell 
V. Suber, 61 Ga. 398, it was held by the suprême court of G«orgia 
that no bond was necessary; that a deed with or without bond to 
secure a debt passed title; and the same court held (Phinizy v. Clark, 
62 Ga. 623-626) that such security is not a mère lien, but title, sub- 
ject to be divested by payment of the secured debt. In Kirby v. 
Eeese, 69 Ga. 452, it was held that where such a deed is made 
there is nothing in the debtor wherein a homestead can operate, 
save the equity of rédemption. If he never redeems, there is nothing 
to which the homestead can attach. The conveyance to secure a 
debt, made under the act of 1871, (Code Ga. § 1969,) passes title, and 
defeats ail rights to a homestead in land conveyed by such deed. 
See, also, Isaacs v. Tinley, 58 Ga. 457; Christopher v. Williams, 59 
Ga. 779. My conclusion, therefore, is that neither at the time the 
proceedings setting apart a homestead for Minor's wife and family 
were had, nor at any time since, was Minor entitled to a homestead 
in the lands in controversy; and, if Minor was not so entitled, a 
fortiori, Mrs. Minor and her chiidren were not. See Bowen v. 
Bowen, 55 Ga. 182; Stewart v. Stisher, 83 Ga. 297--300, 9 S. E. 1041. 

A decree wiU be entered dismissing the bill for injunction, with 
costs. 
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SANFORD et al. v. GRBGG, Auditor GeneraL 

(Circuit Court, E. D. Pennsylvania. June 6, 1893.) 

No. 4. 

1. Taxation— FoBBiGîî Joint-Stock Companibs— Corpohations. 

The Adams Express Company, a joint-stock association, organized In 
New York, and liaving its property vested in trustées, In wliose name ail 
légal proceedings are conducted, tlie interests of the members being rep- 
resénted by sharea, whicli are transférable on certain conditions, and the 
Company not being dissolved by the death or InsolTency of a shareholder, 
is not a corporation; and therefore its capital stock was not taxable under 
the PennsylTania statutes of 186S, 1874, 1877, and 1879, as being the stock 
of a Company "Incorporated by another state" and doing business In Penn- 
sylvania, 

3. FbDBBAIi COtTBTS — JURISDICTION — SOTTS AOAIN8T StATBS — WHAT AEB. 

A suit to enjoin a state officer from assessing or enforcing a tax for 
which there is no authority or warrant under the state laws is not in sub- 
stance a suit against the state, withln the prohibition oï the eleventh 
amendment to the constitution of the United States. 
8. Same-^Îlleoal Taxation — Injunction by Pbdbual ConBTS. 

Whlle the fédéral courts are extremely cautions about interfering with 
the collection of current state revenues, yet they wiU not decUne to en- 
join a settlement of iUegal back taxes, whlch threatens to create a cloud 
on l'eal estate. 

4. Equitt Jueisdiction— Qcieting Title — Taxation. 

A settlement of alleged illégal back taxes, which, when the proper steps 
are taken, wlU constitute a lien on real estate, constitutes such a threat 
to create a cloud on title as will authorize the interférence of equity; and 
an allégation by the taxing officers that they do not intend to take the 
steps necessary to create the lien does not oust the jurisdiction. 

In Equity. Suit by Henry Sanford, Clarence A. Seward, and 
L. G. Weir, trustées of the Adama Express Cîompany, to enjoin D. 
McM. Grregg, auditor gênerai of the commonwealth of Pennsylvania, 
from maMng a settlement of taxes against the capital stock of the 
express company from May 1, 1868, to the flrst Monday of Novem- 
ber, 1888. By stipulation of counsel the case was heard upon the 
bill, supplemental bill, and answer, upon a motion for injunction, 
with the same eflect as if the same were at issue upon the plead- 
ings and proofs for a détermination of the merits and for final de- 
cree. Injunction granted. 

The language of the varions acts of assembly of Pennsylvania, under which 
this tax is claimed upon the capital stock of the Adams Express Company is 
as follows: Section 4, Act May 1, 1808: "That the capital stock of ail com- 
panies whatever, Incorporated by or under any law of thls commonwealth, 
or incorporated by any other state, and legally doing business in this com- 
monwealth, shall be subject to pay a tax into the treasury at the rate of 
• * * upon tbe valuation of the capital stock of the same." Fifth section 
of Act Aprll 24, 1874: "That every company whatever now or hereafter in- 
corporated under any law of this commonwealth, or now or hereafter incor- 
porated under the laws of any other state and doing business in this common- 
wealth * » * shall be subject to pay a tax • * * aunually at the rate 
of * * • upon its common or preferred stock. * * *" Third section of 
Act March 20, 1877: "Every company or association whatever, now or 
hereafter incorporated by or under any law of this commonwealth, or 
now or hereafter incorporated by or under the laws of any other state or 
country and doing business in this commonwealth," shall pay a tax on capi- 
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tal stock. The laaguage of the fonrth section of the aot pf Jtme 7, 1879, (P. 
L. 114,) is Identlcal, as far as pertinent, with that of 1877. 

The Adams Express Company is a joint-stocli association, formed in New 
York in 1854, under articles of association which contain the following pro- 
visions in substance: 

(a) The subscribers déclare "that we, for ourselves and our associâtes and 
successors, hâve associated together as a joint-stock association for carrying 
on the business of express forwarding." 

(b) "Every person or corporation or company who shaU contribute to the 
Joint stock, or who shall be admltted and acquire interests in the business 
of this company, shall participate In its profits and share In its losses." 

(c) The property of the company was divided into 12,000 shares of stock, 
with the right to increase or diminish their number. The shares are to be 
represented by proper certificates which shall be from time to time Issued by 
the association. The association was authorized "to receive from any per- 
sons, corporations, or associations subscriptions for shares, the contribution 
or payment for which shall be called in" by assessments to be levied or sults 
to be brought under the tenth provision of the certificate. 

(d) The persons signing that certificate déclare they were owners of shares, 
10,769 shares. The balance was to be disposed of as the managers direct. 

(e) The name of the association was the Adams Express Company. The 
business of the association could be carried on at the option and direction 
of the board of managers in that name or in the names of such associations 
or local express firms as are now or may be established and known to the 
public, and which may be purchased up by this association; and such persons, 
corporations, and assodations as shall be admltted to and contribute or be 
members of the association by acquh-lng the interests of others should also 
be members of this association. 

(f) Any person, corporation, or association entitled to any shares could 
transfer his or their Interest, In whole or in part, under certain conditions, 
on the books of the association. 

(g) The death of any shareholder, or the asslgnment by an insolvent debtor 
of his interest in the property of the association, should not dissolve the 
same; but the représentatives or the assignée of such shareholder may trans- 
fer their shares in the manner and under the conditions aforesaid. 

(h) "The property and efCects of the association, or committed to their charge 
nnd custody, • • • shall be In the exclusive possession and custody of the 
trustées, consisting of the président and two of the managers, in whom the 
same shall legaUy vest, subject always to the accountability therefor justly 
growing ont of thèse présents, in the name of which trustées or the prési- 
dent ail légal proceedings of the association shall be conducted as permltted 
by law." 

(I) Upon the change of any of those trustées, their substitutes, or, upon the 
death of any of tliem, thehr survlvor or survlvors, shaU succeed to and exer- 
cise the above powers. 

(j) The board of managers, consisting of nlne persons, was appolnted with 
power to sélect from their own number a treasurer and secretary, and to 
elect a président and vice président. The managers could direct the hiring, 
purchase, or sale for the association of any personal property which they may 
think necessary or proper for the conduct or in aid of the business of the 
association, even to the estent of being common carriers on the portions of 
their routes, and could Insure or rehisure anything committed to the charge 
of the association. 

(k) Annual meetings are flxed for the second Wednesday of February, and 
provisions made for caUing spécial meetings. 

(1) Assessments may be made upon any shareholder upon his shares for 
paylng up his subscription, or ratably meeting the losses or clalms of the as- 
sociation beyond its available resources at the time. 

(m) Dlvldends of the profits may be declared by the managers to such es- 
tent as they from time to time may provide. 

(n) The authentlcation by the secretary and the président or vice président 
and treasurer or secretary of aU acts, obligations, powers, and documents of 
the association. 
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' John Haiiipton Bames, Geo. TuckerBisptiam, and Wayne Mac- 
Veagh, for çomplaînants. 

(t) It Is aùbmitted that the proTislons of the articles of association fall 
short of the characterlstlcs of a corporation. 

"A corporation is a body consistlng of one or more persons establlshed by 
law for certsan spécifie purposes, wlth the çapacity of succession, either per- 
pétuai or for a limlted perlod, and other spécial privilèges not possessed by 
Individtials." (Définition from American & Engllsh Encyclopaedia of Law.) 

Such an organization can only be created by the action of the law and au- 
thorlty of the government, and not by the agreement of the parties. Stowe 
V. Flagg, 72 lU. 397; AtlJlnson v. Eatlroad Co., 15 Ohio St. 21; People v. As- 
sessors of Watertown, 1 HIU, (N. Y.) 616; State v. Bradford, 32 Vt. 50. It foUows 
that a corporation can hâve no légal existence ont of the state creating It The 
exercise of any power in another state dépends upon the will of that state. 
Bank r. 'Earle, 13 Pet. 519; Ealh-oad Co. y. Wheeler, 1 Black, 286. The stat- 
uteS of Pennsylvanla nnder which the rlght Is clalmed to settle thèse taxes 
refer to companles Incorporated nnder the law of another state and doing 
business in thls commonwealth. Their purpose was to recognize corporations 
created by law of another state and doing business In thls state, and the au- 
thority to do such business must be expressly granted, as shown In the dé- 
cisions above clted. 

The Adams Express Company was not establlshed by law or nnder the au- 
thorlty of any government. It is a voluntary association of individuals. 
Ail of the powers granted by the sald articles of association may be law- 
fuUy created by. agreement between the parties. There is no assumption 
of any power expressly reserved to corporations. The provision making 
the shares assignable without causlng dissolution is not contrary to the 
policy of the law, and is expressly authorized by the .lolnt-stock company 
aot of the state of Pennsylvanla. See Act Pa. June 2, 1874. The mem- 
bers of such organization hâve the rlght, under that act, to elect pur- 
chasers of stock members of the association. A simUar power bas been 
recognized and held to be withln the power of Individuals in the case of 
Gleason y. McKay, 134 Mass. 419, and it is compétent for partners to 
agrée that death sh:iU not dissolve the copartnership. 1 Pars. Cont. § 200; 
Tyrrell v. Washburn, 6 Allen, 475, 476;' Pearce v. Chamberlain, 2 Ves. Sr. 
33; Kingman v. Spurr, 7 Plck. 235. The désignation of the trustées as the 
parties to whom property was to be conveyed for the benefit of the copartner- 
ship was lawful without statutory authorization, and was not the exercise of 
a corporate power. Corporations take and convey real estate by their corpo- 
rate name, and under their corporate seal. A copartner may, in his own name, 
tako tltle to flrm real estate purchased wlth the partnership fund, and It 
then becomes partnership property, and is subject to its llabilities, and is 
divisible on liquidation, and can be sold by the authority of the firm; and 
imtil the flrm's affairs are settled it is personal property. Lindl. Partn. 642; 
Id., Wentworth's Notes, 342; Pars. Partn. 372; Moderwell v. Mulllson, 21 
Pa. St. 257, 259; Van Bnint v. Applegate, 44 N. Y. 544. 

The titlè to the property belng in the three trustées, it was proper to give 
them the power to sue in relation thereto; and, Indeed, only those named In 
the transfers, to wit, the three trustées, could sue, (Metcalfe v. Rycroft, 6 
Maule i& S. 75; Scott v. Gtodwin, 1 Bos. & P. 67,) and dormant partners need 
not joln, (Mitchell v. Dali, 2 Har. & G. 171.) The délégation of power to the 
président to sue has been reafflrmed by the State Code of New York, which 
authorlzes (section 1919) suits in the name of the président or treasurer, 
where the association consists of seven or more persons, but only when the 
association is "nnincorporated." Like power exists both at law and In eq- 
ttity. Chamberlain of London's Case, 5 Coke, 62b; Smith v. Swormstedt, 16 
How. 302. Moreover, the rlght of sulng or being sued in tlie name of a prési- 
dent Is not a corporate pow^r or privilège. The corporate power or privilège 
is to sue and be sued in the corporate name. There is no attempt in the ar- 
ticles to détermine agalnst whom suit must be brought The désignation is 
limlted t<i suits by and on behalf of the association. The acts of assemblj In 
Pennsylvanla, referrlhg as they do to corporations Incorporated under the 
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laws of another etate, must be the guide of the kind of organlzatton Intended 
to be effected, and a controUing test of the character of such organlzatlon Is 
tound in the status wbich it occuples in tbe state in wMch It exlsts. 

The character of the association of the members of the Adams Express 
Company and of other similar organizatlons haa been before the courts of the 
State of New York at various times. The organlzation bas been held to be 
a partnership, and not a corporation. Whltman v. Hubbell, 30 Ped. Rep. 
81. See, also, Chapman v. Barney, (1889,) Sup. Ct Rep. 426, 129 V. S. 677; 
DInsmore v. Railroad Oo., 2 Wkly. Notes Cas. 275; Hoey v. Coleman, (1891,) 
46 Fed. Rep. 221; People v. Coleman, 31 N. E. Rep. 96, 133 N. Y. 279; Llyer- 
pool Ins. Co. V. Massachusetts, 10 Wall. 566. 

(2) The taxation of the shares held by the members ta the Adams Express 
Company as stock of a corporation is therefore contrary to lave, and injunc- 
tlon is the only remedy. 

The right to corne into equity Is undoubted in this case, unless the remedy 
at law is adéquate and efficient in protection of the complainant's righta, and 
the complainant is deprived of its right to come Inttf a fédéral court. The 
parties are résidents of a différent state, and the complainant entlUed to 
bring Its action in the fédéral coiu-t There is no légal remedy wlilch will 
protect them in that court, and therefore equity is the only channel open to 
it through whlch to enforce its rights. The fact that there is a remedy of an- 
other kind under a state statute in a state court would not oust the équitable 
jurisdlction of the United States court. Divlngston v. Story, 9 Pet. 632; Bar- 
ber V. Barber, 21 How. 592; Klrby v. Railroad Co., 7 Sup. Ct Rep. 430, 120 
U. S. 138. Where the circuit court bas jurisdlction of the parties, it will re- 
strain the collection of illégal taxes by the writ of injunction. 

Osbom T. Bank, 9 Wheat. 738. "A state cannot tax the Bank of the United 
States, and any attempt on the part of its agents and offlcers to enforce the 
collection of such tax against the property of the bank may be restralned by 
an injunction of the circuit court." Seç, also, Shelton v. Platt, 11 Sup. Ct. 
Rep. 646, 139 U. S. 600; British. Foreign Marine Ins. Co. T. Board of Assess- 
©■rs, 42 Fed. Rep. 90. 

B. H. Bristow, of counsel, for complainants. 

First The proposed tax is without authority of law. 

The statute, by its terms, imposes the tax upon "companles now or here- 
after Incorporated by or under any law of this commonwealth and companles 
incorporated by any other state and doing business in this commonwealth." 
The Adams Express Company is merely a Joint-stock association. Upon sev- 
eral occasions the predecessors of the présent auditor gênerai, on their atten- 
tion being drawn to the facts, hâve concluded that the company did not come 
within the language of this statute. The législature of the state has shown 
Its concurrence in this vlew, for in 1889 the statute was amended by Inserting 
the words "joint-stock association and limited partnership," indicatlng that 
the languago previously used did not embraee such associationB, and the 
tax under this statute has been annually settled and paid without question; 
and It is absolutely settled by authority that a joint-stock association is not 
a corporation. This has been held by controlllng authority in cases regardlng 
express companles. Thus in Chapman v. Barney, 9 Sup. Ct Rep. 426, 129 
U. S. 677, where the United States Express Company was involved, it was 
said: "The allégation of the amended pétition is that the company is a joint- 
stock company, organized under a law of the state of New York, and a citi- 
Ben of that state. But the express company cannot be a citizen of New York, 
within the meaning of the statutes regulating jurisdlction, unless it be a cor- 
poration. The allégation that the company was organized imder the laws 
of New York is not an allégation that it Is a corporation. In fact, the allé- 
gation is that the company is not a corporation, but a Joint-stock company— 
that is, a mère partnership." Page 682, 129 U. S., and page 428, 9 Sup. Ct 
Rep. To the same effect is Dinsraore v. Railroad Oo., 2 Wkly. Notes Cas. 
275. Again, In Whltman v. Hubbell, 30 Ped. Rep. 81, It is sald the "Adams 
Express Company is a partnership, and not a corporation." Again, in Hoey 
V. Coleman, 46 Fed. Rep. 221, the précise point was decided. The statute of 
New York which waa there ta question subjected to taxation "ail moneycd 
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or Stock corporations derlving an Income or profit from thelr capital or other- 
wlse." The tax commissioners of New York clalmed that thls language cov- 
ered the Adams Bxpress Company, but the court (Wallace, J.) held that "the 
proposition that the Adams Bipress Company is not a corporation In légal 
définition Is too self-evident for discussion." Page 222. 

Still further, there is no suggestion in the présent case that the Adams 
Bzpress Company is a "company Incorporated by or under any law of thls 
commonwealth." No action In that regard has ever been taken by the state 
of Pennsylvanla, The clalm of the défendants must then rest wholly upon 
the ground that It is "a company Incorporated by another state," namely, 
New Yorfe. But upon that subject there Is conclusive authority to the con- 
trary, for no possible différence in légal efCect can be suggested between 
the language of the New York statute, "a corporation," and that of the Penn- 
sylvanla statute, "a company incorporated by any state." In People v. Cole- 
man, the précise question was whether a joint-stock association— in that case 
the National Express Company— is a corporation under the laws of New York. 
At the spécial term It was held, in an exhaustive opinion, that the stat- 
utes of the state dld not hâve the effect of rendering such an association a 
corporation. Beported 5 N. Y. Supp. 394. This décision was afflrmed by the 
gênerai term, (reported 13 N. Y. Supp. 833,) and by the court of appeals, (re- 
ported 31 N. B. Eep. 96, 133 N. Y. 279.) The court of last resort, upon a 
revlew of aU the statutes, held wlth great positiveness that they did not hâve 
the effect of incorporating a joint-stock association such as an express com- 
pany. Undèr elementary rules this construction of the statutes of New York 
by the courts of that state is conclusive hère. Norton v. Shelby Co., 6 Snp. 
et. Rep. 1121, 118 U. S. 425, 439; Gtormley v. Clark, 10 Sup. Ot. Rep, 554, 
134 U. S. 338, 348; Stutsman Oo. v. Wallace, 12 Sup. Ct. Rep. 227, 142 U. 
S. 293, 306. And it was so regarded In Hoey v. Coleman, 46 Fed. Rep. 221. 
Precisely the same thing Is held in Gleason v. McKay, 134 Mass. 419. 

It Is, therefore, settied beyond controversy by controlling authority that the 
Adams Express Company Is not withln the terms of the statute now in- 
volved; that the proposed tax is whoUy unwarranted by law. The sole ques- 
tion open for discussion is whether or not this cowrt of equity has jurisdic- 
tion to restrain the enforceihent of thls unlawful demand. 

Second. The court has jurlsdlctlon to entertain thls suit 

The question of the jurisdiction of equity under such circumstances dépends 
upon the nature of the remedy at law. To exclude jurisdiction in equity the 
remedy at law must be "as practlcal and efficient to the ends of Justice and 
to Its prompt administration as the remedy In eqully." Oelrichs v. Spain, 
15 WalL 228; Kilbourn v. Sunderland, 9 Sup. Ct. Rep. 594, 130 U. S. 505. 
The courts of Pennsylvanla are clothed by statute wlth the power to "pre- 
vent or restrain the commission or continuance of acts contrary to law and 
prejudicial to the Interests of the community, or the rights of individuals." 
Bltting's Appeal, 105 Pa. St 520. Under this it had been held that "équitable 
jurisdiction does not dépend on the want of a common-law remedy, for, whlle 
there may be such a remedy, It may be inadéquate to meet ail the requlre- 
ments oî a given case, or to effect complète justice between the contending 
parties; hence the exercise of chancery powers must often dépend on the 
sotmd discrétion of the court. Bierbower's Appeal, 107 Pa. St. 14. So a bill 
may be sustained solely on the ground that it is the most convenient remedy. 
Kirkpatrick v. McDonald, 11 Pa. St. 387." Appeal of Brush Electric Co., 7 Atl. 
Rep. 794, 114 Pa. St. 585. As has been said in a slmllar case: "The state 
cannot be sued, and if the coiurts do not interfère, and the tax be collected 
.and pald over by the cashler, there is no remedy either to the bank or to the 
stockholder." Agnew, J., Markoe v. Hartranft, 6 Amer. Law Beg. (N. S.) 
487. 

When it is necessary to prevent or cancel a doud upon the titie to real es- 
tate by the use of extrinsie évidence, or to prevent a multlpllclty of suits, eq- 
vity has jurisdiction. Hannewinkle v. Georgetown, 15 Wall. 547; Union Pac. R. 
00. V. Cheyenne, 3 Sup. Ct. Rep. 601, 113 U. S. 516; Shelton v. Platt, 11 
Sup. Ct. Rep. 646, 139 U. S. 591; Allen v. Car Co., 11 Sup. Ot. Rep. 682, 
139 U. S. 658; Express Oo. V; Seibert, 12 Sup. Ct. Rep. 250, 142 U. S. 339. 
Withln thèse princiifles there hâve been many récent instances of injunc- 
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tions In cases of taxation. Pelton v. Bank, 101 U. S. 143; New Orléans v. 
Houston, 7 Sup. Ct Rep. 198, 119 TJ. S. 265; Ratterman v. Telegraph. Ce, 
8 Sup. Ot. Rep. 1127, 127 U. S. 411; Railroad Ce. v. Gaines, 3 Fed. Rep. 266; 
First Nat. Bank of Richmond v. City of Richmond, 39 Fed. Rep. 309; Brit- 
Ish Foreign Marine Ins. Co. v. Board of Assessors, 42 Fed. Rep. 90; Ameri- 
can Fertilizing Co. v. Board of Agriculture of North Carolina, 43 Fed. Rep. 
609; Land Co. y. Gowen, 48 Fed. Rep. 771. It is manlfest that both of thèse 
grounds of jurisdlction exist hère within the controlllng authorities. 

The court has jurlsdictlon upon the ground that the threatened tax will 
constitute a cloud upon the title to the real estate which can be removed 
only by extrlnsic évidence. 

If the tax be imposed in form upon the Adams Express Company it will 
constitute a presumptively valld "lien upon the personal and real property of 
the Company against whom the tax is assessed," and therefore a lien upon the 
real estate, which, as disclosed by the biU, the company owns and holds in 
its possession. Manifestly extrinsic évidence alone can show that this tax im- 
posed in form upon the association as a corporation and under the statute au- 
thorlzing taxes upon corporations is invalid, because the company is not in 
fact a corporation. In order to establish that fact, extrlnsic proof would be 
requlsite regarding the character of the company's organizatlon. It is well 
settled that equity, mider such clrcimistances, wUl entertain jurlsdictlon to 
prevent (DeWitt v. Van Schoyk, 17 N. E. Rep. 425, 110 N. Y. 7) or cancel a 
doiad upon the tltle to real estate, (Cooley, Tax'n, 543.) There are many ap- 
plications of this rule. In Gage v. Kaufman, 10 Sup. Ct Rep. 406, 133 U. 
S. 471, the suit was to cancel a tax deed as a cloud upon the title upon 
grounds necessitating extrlnsic proof. There was a demiu-rer for want of 
equity. The court held that in a blll In equity was the proper form of ob- 
talnlng relief upon the grounds alleged. In Lyon v. AUey, 9 Sup. Ot Rep. 
480, 130 V. S. 177, relief against a tax sale was granted in equily upon the 
ground that the facts showing its invalldity could only be establlshed by ex- 
trlnsic proof. In DuU's Appeal, 6 Atl. Rep. 540, 113 Pa. St 510, where there 
was an outstandlng tax deed which was shown by paroi évidence to be in- 
valid, it was held that equity had jurisdlction to entertain a suit for its ean- 
cellation. In Stewart v. Orysler, 3 N. E. Rep. 471, 100 N. Y. 378, the suit was 
to cancel a tax deed as a cloud upon the tltle. The ground alleged was that 
the lands were assessed as nonresident property, whereas In fact they were 
occupled by a résident of the town, and therefore, under the statutes, should 
be assessed to the occupant. The court held that, inasmuch as extrlnsic proof 
was necessary, equity had jurlsdictlon. The same thing was held in People 
ex rel. Bamard v. Wemple, 22 N. E. Rep. 761, 117 N. Y. 77. 

To the same efCect are Union Pac. R. Co. v. Cheyenne, 5 Sup. Ct. Rep. 601, 113 
U. S. 516; Land Co. v. Gowen, 48 Fed. Rep. 771; Town of Sprlngport v. Teu- 
tonla Sav. Bank, 75 N. Y. 397; Paper Co. v. O'Dougherty, 81 N. Y. 474; Rum- 
sey V. City of Bufifalo, 97 N. Y. 114; Seminary v. Cramer, 98 N. Y. 121. 

Lyman D. Gilbert, John H. Weiss, James A. Stranahan, Dep. Atty. 
Gen., and W. TJ. Hensel, Atty. Gen., for défendant. 

I. The Adams Express Company Is llable to taxation under the laws of 
Pennsylvanla for taxes accnilng between the years 1868 and 188 , and the 
settlement of March 8, 1893, against said company by Audltor General Gregg 
and State Treasurer Morrlson for capital stock from May 1, 18f58, to the flrst 
Monday of November, 1889, as found on page 7 of the plalntifE's supplemen- 
tal blU, and on page 14 of defendant's answer, was a lawful settlement under 
the laws of Pennsylvanla, and must be so adjudged by this court if it shall 
take jurlsdictlon of the subject 

An Inqulry Into the character of that company requlres an examinatlon of 
the statutes of New York which preceded its création, and o'f the grant of 
powers made by them to It On 7th April, 1849, the législature of that state 
passed the following act of assembly: 

"An act in relation to sults by and against joint-stock companles and asso- 
ciations. 
"1. Any joint-stock company or association, consistlng of seven or more 
shareholders or associâtes, may sue and be sued, in the name of the président 
v.58F.no.4 — 40 
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or treasurer, for the tlme being, of such joint-stock company or association; 
and ail sults and proceedings so prosecuted by or against any such jolnt-sto'ck 
Company or association and ail process or papers in such suits and proceed- 
ings on the président or treasurer for the time being of such joint-stock com- 
pany or association shall hâve the same force and effect as regards the joint 
rights, property ànd effects of sald joint-stock company or association, as if 
such sults and proceedings were prosecuted in the names of ail the share- 
holders or associâtes in the manner now provlded by law. 

"2. No suit so commenced shall abate by reason of the death, removal or 
résignation of such président or treasurer of such joint-stock company or as- 
sociation, or the death or légal incapacity of any shareholder or associate 
durlng the pendency of such suit; but the same may be continued by or 
against the successor of the «fflcer in -whose name such suits shall hâve been 
commenced. 

"3. The président or treasurer of any such joint-stock company or asso- 
ciation shall not be llable in his own person or property, by reason of any suit 
prosecuted as above provlded, by or against him, as nominal plaintiff or de- 
fendant thereln; provlded that such nresident or treasurer shall not be ex- 
empted from any Uability to which he may be otherveise legally subject as a 
stockholder or shareholder in such joint-stock company or association. 

"4. Nothlng herein contained shall be construed to deprive the plaintifC of 
the rlght after judgment shall hâve been obtained against any such joint- 
stock company or association, as above provlded, from suing ail or any of the 
shareholders or associâtes thereln Individually as now provlded by law, or 
of the right to proceed, in the first instance, against the persons constituting 
any such joint-stock company or association, in the manner now provlded by 
law; but if It shall appear to any court in which any suit shall be prosecuted 
otherwise than as provlded In the first section of this act, that the same 
Is so prosecuted for the purpose of vexatlously or oppressively enhancing 
costs, such court shall not allow any more costs to be taxed and recovered in 
such suit than would be taxable and recoverable In case such suit was prose- 
cuted in the manner provlded In the flrst section of this act. 

"5. Nothlng herein contained shall be construed to confer on the joint- 
stock companies or associations mentioned in the first section of this act any 
of the rights or privilèges of corporations except as herein specially provlded." 

Chapter 258, Laws N. Y. 72d Sess. 1849. 

On 9th July, 1851, the législature of that state passed the foUowing addl- 
tlonal act of assembly: 

"An act to extend 'the act In relation to sults by and against joint-stock com- 
panies and associations' to companies having a joint or common interest 
in property. 

"1. The act entitled 'An act In relation to sults by and against joint-stock 
companies and associations,' passed April 7, 1849, Is hereby extended to any 
company or association eomposed of not less than seven persons who are 
owners of or hâve an Interest in any property, right of action or demand, 
jolntly or In common, or who may be llable to any action on account of such 
ownership or interest; and the suits and proceedings authorized by the said 
act may be brought and maintalned in the manner tJherein provlded as well 
for any cause of action heretofore existlng as for any that may hereafter oc- 
cur. 

"2. This act shall take effect immediatély." 

Chapter 455, Laws N. Y. 74th Sess. 1851. 

On the 15th April, 1854, the législature of that state passed the foUowIng 
act of assembly; 

"An act to amend and in addition to the several acts relative to joint-stock 
companies. 
"Whenever in pursuance of its articles of association the property of any 
joint-stock association is represented by shares of stock, it may be lawful for 
said association to provide by thelr articles of association that the death of 
any stockholder or the asslgnment of hls stock shall not work a dissolution of 
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the association, but It shall continue as before, nor shall such company be 
dissolved except by judgment o( a court for fraud In its management or other 
good cause to such court shown, or In pursuance of Its articles ot association. 

"2. Such association may also by its articles of association provide that the 
shareholders may devolve upon any three or more of the partners the sole 
management of thelr business. 

"3. Thls act shall In no court be construed to glve sald associations any 
rights, or privilèges as corporations." 

Chapter 245, Laws N. Y. 77th Sess. 1854. 

The effect of thls législation, so far as it is material to the présent Inquiry, 
was to sanction the organization of joint-stock associations and companies, 
and to confer the foUowing artificial powers upon them: To permit any 
joint-stock company or association which did not consist of less than seven 
shareholders or associâtes to sue and be sued in the name of the président 
or treasurer, the service of ail processes or papers in such suits to be made on 
the président or treasurer of such company or association, with the same ef- 
fect as If the suits were prosecuted in the name of aU the shareholders or as- 
sociâtes; to prevent the abatement of any suit byreason of the death, removal, 
or résignation of such offlcer of such company or association, or by the death or 
légal Incapacity of any shareholder or assoclate during the pendency of a suit; 
to permit any joint-stock association whose property, in pursuance of its ar- 
ticles of association, Is represented by shares of stock, to provide In its ar- 
ticles of association that the death of any stockholder, or the assignment 
of his stock, shall not work a dissolution of the association; to provtde that 
such company shall not be dissolved except by judgment of a court for fraud 
in its management, or other good cause to such court shown, or in pursuance 
of its articles of association, and to allow the shareholders to déclare in their 
articles of association that the sole management of their business may de- 
volve upon three or more of thelr partners. 

After the passage of thls législation, 18 gentlemen, on the Ist of July, 1854, 
entered into articles of association creatlng the Adams Express Company, 
and designating the city of New York as Its principal place of business. 

Thèse articles of association sufficiently show that the Adams Express 
Company was formed under the législation already mentioned, and that the 
artificial powers it enjoys are expressly sanctioned by that législation, and 
derived from it. The character of thèse associations, in respect to state tax- 
ation, was made the subject of judlclal inquiry in New York, and in the case 
of People ex rel. Platt v. Wemple, 22 N. B. Kep. 1046, 117 N. Y. 136, the court 
there declared that the words "incorporated or organized under any law of 
thls State," as used in the tax act of 1881, "are not to be taken in a technical 
or restricted sensé, and conflned to associations brought into being according 
to the formallty of the stAtute, but as including any combinatlon of indlvidu- 
als upon terms which embody or adopt as rules or régulations of business 
the enabling provisions of the statutes, and, so far as possible for it, assume 
an independent personality, and claim privilèges not possessed by indlviduals 
or copartnerships." The court in that case held that the United States Ex- 
press Company, a corporation of the same character as the Adams Express 
Company, must be deemed to be Incorporated for piu-poses of taxation, and 
as such was taxable under the revenue laws of that state. 

In People v. Coleman, 31 N. E. Bep. 96, 133 N. Y. 279, this décision was re- 
versed upon thèse grounds: The distinction between joint-stock companies 
or associations and corporations was sald to be preserved in the taxing stat- 
utes by the use of the words "incorporated" and "organized," and by the fact 
that the formation of a corporation involves the merging of the common- 
law liability of the members for debts, and requires the substitution of a new 
or the rétention of the old liability by an affirmative enactment; but in tho 
case of joint-stock associations the common-law liability remains unchanged 
and unimpaired, needing no statutory intervention to préserve or restore it. 

The judicial mind of New York has, therefore, within the short space of 
three years entertained and expressed conflicting opinions with regard to the 
liability of the Adams Express Company and similar express companies to 
taxation under the revenue laws of that state. But whatever différence of 
judicial opinion may exist In that state, the same questions hâve elsewhere 
arisen and been determined in perfect harmony with the view entertained 



628 FEDERAL EEPOKTER, VOl. 58. 

by this commonwealth of Its right to tax the capital stock of thé Adatns Ex- 
press Compaay for the perlod of tlme already mentioned. 

The case of Oliver v. Insurance Co., 100 Mass. 531, presented the foUowing 
facts: A revenue statute of that commonwealth declared that "each fire, 
marine and flre and marine Insurance company incorporated or assoclated 
under the laws of any government or state other than one of the United 
States shall annually pay to the treasurer of the commonwealth a tax of four 
per cent, upon ail premiums charged or received oh contracts made in this 
commonwealth for the Insurance of property, or received or coUected by its 
agents In this commonwealth." A bUl In equlty was flled by the treasurer of 
that commonwealth to restraln that company from profeecuting its business 
in Massachusetts until this tax had been by it paid. The company was an 
Bngllsh joint-stock company, organlzed in 1836 under a deed of settlement, 
and after that tlme transacting business vmder that and two supplemental 
deeds of settlement, wlth powers and privilèges conferred upon the company 
by three acts of parliament. Bach of those acts expressly stipulated that it 
should not hâve the efCect to Incorporate the company, and the personal lia- 
billty of the members for the obligations of the association was in each care- 
fully preserved. The argument made on behalf of that company by its very 
learned counsel completely anticipâtes the argument presented by the learned 
counsel for the Adams Express Company, and the latter Is a duplication of it. 
The court, in deciding the question, declared that there could be no doubt 
that the company was an Insurance company associa ted under the laws of a 
government other than one of the United States, and that, therefore, it came 
llteraUy withln the terms used In the tax statute. But the décision did not 
rest upon that point. It was based upon the ascertainment that the company 
was a corporation withln the meaning of the taxing législation. 

This décision has not only never been reversed, but its authority has never 
been questioned, in the commo^nwealth of Massachusetts. The cases of Taft 
V. Ward, 106 Mass. 518, and Eailroad v. Pearson, 128 Mass. 445, do not in 
any manner consider or décide the question of tax liability of associations of 
this character under the revenue législation of that or any other state. They 
deal entirely wlth questions affectlng the liability of the members of such 
associations for the joint Indebtedness, and the remédies to be used for the 
collection of claims against such associations. Examination, therefore, will 
sustaln, we confldentiy assert, that under the législation of Massachusetts 
associations of the character of the Adams Express Company are taxable un- 
der language slmilar to that used In the statutes of Pennsylvania, which are 
offered for the considération of this court 

If ampler authority to sustain this branch of the contention of the common- 
wealth of Pennsylvania were needed, It can readlly be found in the case of 
Llverpool Ins. Go. v. Massachusetts, 10 Wall. 566. In that case the suprême 
court of the United States reviews, upon appeal taken by the company from 
the suprême judiclal court of Massachusetts, the décision there pronounced 
against it, and reported In 100 Mass. 531. The argument of the counsel for 
the company is given at length, and will be found to be not only substan- 
tially, but almost llteraUy, that offered to the vlew of this court upon this 
branch of this case by the counsel for the Adams Express Company. Mr. 
.Justice Miller, In considering the character of that company, déclares: 

"(1) It has a distinctive and artiflcial name by which it can make contracts. 

"(2) It has a statutory provision by which It can sue and be sued In the 
name of one of Its offlcers as the représentative of the whole body, which Is 
bound by the judgment rendered In such suit. 

"(3) It has provision for perpétuai succession by the transfer and transmis- 
sion of the shares of Its capital stock, whereby new members are Introduced 
in place of those who die or sell ont. 

"(4) Its existence as an entity, apart from the shareholders, is recognlzed 
by the act of parliament which enables It to sue Its shareholders and be sued 
by them." 

In aU respects the powers which the suprême com-t of the United States 
thus found lodged wlth and enjoyed by that company are precisely those 
which the Adams Express Company enjoys under the sanction of the laws 
of the state of New York. The question presented by that case for décision 
to that court Is thus judlciaJly stated: "The question before us is whether au 
association, such as the one we are considering, in attempting to carry on its 
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business in a manner which requlres corporate powers vmdcr législative sanc- 
tion, can claim, under a jiirisdlctlon forelgn to ttie one which gave those pow- 
ers, that it is only a partnership oï Individuals. We hâve no hegitation in 
holding that, as the law of corporations is understood in this cotmtry, the 
association is a corporation, and that the law of Massachusetts, which only 
permits it to exercise its corporate functions in that state on the condition 
of payment of the sppcifled tax, is in no violation of the fédéral constitution 
or of any treaty protacted by said constitution." 

That décision not only stands unreversed, but unquestioned by any of the 
subséquent décisions of that high court. The doctrine announced in Chap- 
man v. Barney, 9 Sup. Ct Rep. 426, 129 U. S. 67T, does not, and was not, 
in any manner, intended to, confllct wlth the décision announclng the 11a- 
bility of such associations to an equality of taxation wlth corporations trans- 
acting the same character of business under the laws of any state. Those 
décisions of the suprême courts of the United States and of Massachusetts 
are In harmony with the décisions of the other courts which are collected 
In note 2, p. 28, § 23, 1 Spell. Priv. Co^pp.; 11 Amer. & Eng. Enc. Law, 1031, 
104.5, 1054. 

The fact to which the counsel for the company hâve made référence, that 
joiiit-stocii associations are speciilcally mentioned in the twenty-first section 
of the revenue act of June 1, 1889, (P. L. 429,) and are not parti cularized in any 
of tlie earlier statutes Imposlng tax upon capital stocli, does not'justify the 
inference that the Adams Express Company was not taxable upon its capital 
stock untU the passage of the revenue act of 1889. The twenty-third section 
of the revenue act of 1889 déclares that pipe Unes shall be taxed upon their 
gross receipts. The fourth section of the revenue act of Aprll 24, 1874, (P. L. 
70,) does not speciflcally inolude them among the companies that shall pay 
this kind of tax. This would be such an omission of companies of that char- 
acter as would, under the argument now advanced by the Adams Express 
Company, require the court to hold that pipe-line companies were not taxable 
under the act of 1874, and could not be made taxable until they had been spe- 
ciflcally mentioned in some later taxing statute. This argument the pipe Unes 
involied in their behalf, but it was rejected, and they were declared to be 
sufliciently described in the gênerai words of the fourth section of the reve- 
nue act of 1874, and were taxable upon their gross receipts. Columbia Con- 
duit Oo. V. Com., 90 Pa. St 307. 

The taxing language in thèse 8tatutes is theref ore substantially the same as 
that contained in the législation of Massachusetts, which was considered and 
declded by the courts of that state and of the United States in harmony with 
the présent view of the commonwealth of Pennsylvania, That thèse ques- 
tions would be declded in the same manner by the courts of this common- 
wealth is indicated by the décision in Coal Co. v. Rogers, 108 Pa. St. 147. 
In that case a limited partnership is called "a quasi corporation," and made 
subject to the provisions of Act May 8, 1876, p. 142, which authorizes an ac- 
tion for trespass to be brought against "any person or corporation." Such a 
construction would be in harmony with that which déclares that the word 
"person" in a taxing statute included a corporation. Society v. Yard, 9 Pa. 
St. 359; Bndl. Interp. St. § 87. Such a construction would be in keeplng 
with and required by the constitution of Pennsylvania. Article 16 of that 
Instrument déclares by its tltle that it deals with "private corporations," and 
yet its thirteenth section contains the following provision: 

"Sec. 13. The term 'ccirporatlons' as used in this article, shall be construed 
to include aU joint-stock companies or associations having any of the powers 
or privilèges of corporations and not possessed by Individuals or partner- 
shlps." 

The tenth section of that article provides that upon certain terms and con- 
ditions "the gênerai assembly shall hâve the power to alter, revoke or annul 
any charter of incorporation now exlsting and revocable at the adoption of 
this constitution, or that may hereafter be granted." 

.Toint-stock companies can be formed under Act June 2, 1874, (P. L. 271,) 
and acqulre the powers cet forth in their written statement- That such com- 
panies can be deprlved of their privilèges by the gênerai assembly cannot 
successfully be denled, and the grant to the gênerai assembly of this power 
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of reyocation must be foimdln the constitutional language already quoted. 
That section, therefore, treats the articles of association of such companies 
as a charter, and in respect to régulation for the public welfare places sucU 
an association upon an equallty with corporations created by or doing busi- 
ness within the state. 

We therefore respectfully submit that the commonwealth of Pennsylvania, 
under its constitution, its législation, and the décisions of Its own courts and 
those of other states and of the United States, is justifled in holding that the 
Adams Express Company Is, for purposes of taxation, a quasi corporation, 
and to be treated like ail other corporatiotas created by the authority of Penn- 
sylvania or doIng business within its limlts, and as such taxable upon that 
proportion of Its capital stock representlng property owned by it within the 
liniits of the commonwealth of Pennsylvania. 

II. Has thls cotirt jurisdictlon of the subject-matter of the controversy 
brought before it? 

(a) Axe tl)e plaintlfCs entltled to équitable relief? 

(b) Is the suit In this case in fact and in I&w a suit against the state of 
Pennsylvania, and therefore to be dismissed as In violation of the eleventh 
amendment to the fédéral constitution? 

(a) It is true that plalntiff's biU avers, and the argument of the plaintiff 
raaintains, that the court should take jurisdictlon because the threatened tax 
wIU constitute a cloud upon the title to real estate. 

The ahswer to thls proposition is that, notwlthstandlng the law of Penn- 
sylvania of March 30, 1811, section 12, (5 Smith's Laws, 231,) déclares that the 
"amount or balance of every account settled agreeably to thls act due to the 
commonwealth shall be deemed and adjudged to be a lien," etc., it has been 
declded In a very récent case (Wm. Wllson & Son Silversmlth Co.'s Estate, 
24 Atl. Rep. 686, 150 Pa. St 289) that it is the duty of the auditor gênerai 
in ail cases to file a certifled copy in the covmty in which the lien is to take 
efitect, and no such lien Is created In the event of noncompliance with the act 
of 1827. Under that act the dnty of flling a copy in the county of the debtor 
is applicable to the settlement of taxes under the act of 1811. The reasons 
of public pollcy, which is averse to secret liens, are declared by the suprême 
court to be applicable to state taxes under the act of 1811. 

As the auditor gênerai has neither threatened nor Intended to file any such 
lien, we submit that the appréhensions of the plaintiff are wholly unfoimdod, 
and the averments of the.answer that no lien has been created by the set- 
tlement must be taken to be true. Whatever lien exists or is apprebended ex- 
ists in the nature of things under the law and from the liability of the Com- 
pany, however that may be finally adjudicated, and It does not arise from nor 
is It strengthened by the settlement of the auditor gênerai. The plaintifCs, 
therefore, are entitled to nd équitable relief upon the ground that any cloud 
upon the title of their property, or any obstruction to them in the free use 
of the same, Is threatened. Any such averment In their bill is expressly de- 
nied by the answer. 

It is contended hère, and it must be establlshed, to raalntain this proceed- 
ing, that the tax hère sought to be levled Is wholly unwarranted by law, and 
that the complalnlng company Is not an object of the Pennsylvania taxing 
statute. If this contention be true, then no real cloud upon the title of the 
property need be apprehended. Cooley, Tax'n, p. 779. 

(b) This proceeding is a proceeding against the state of Pennsyltanla, and 
therefore, under the prohibition of the eleventh amendment to' the fédéral 
constitution, It cannot be sustalned. 

That amendment, adopted from considérations of public necessity, which 
hâve never been seriously questloned, déclares that "the Judicial power of the 
United States shall not be construed to extend to any suit in law or equlty 
commenced or prosecutcd against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state." The présent 
suit is— First, the suit of Messrs. Sanford et al. v. The State of Pennsylvania, 
in which case it must be dismissed from this jurisdiction; or, second, It is a 
suit of the Adams Express Company v. The State of Pennsylvania, in wliich 
event it must also be dismissed from this jurisdietion; or it is, third, a suit of 
the Adams Express Company, a corporation, against D. McM. Gregg, In 
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which event there can be no further contention that the plaintlff is not 
subject to the tax laws of Pennsylvania; or, fourth, it is a suit of San- 
ford et al., cltlzens of another state, against Gregg, f. citizen of tliis state. If 
ttie relation of tlie parties Is that stated in the fourth proposition, there is 
no occasion for équitable relief, for the settiement of the auditor gênerai can 
bave no binding force or valldlty. HIs threat Is brutum fulmen. His settle- 
mefit can hâve no flnality, requires no appeal, can ensue in no judgment, can 
create no lien, and exacts no security. If It Is not a mère controversy be- 
tween indlviduals, which can be settled at law, then it is In efCect and in 
law a suit against the state of Pennsylvania, and a proceeding to restrain 
that commonwealth, to shaclde Its arm. 

The biU, as appears by the record, is against D. McM. Gregg, "auditor gên- 
erai of the state of Pennsylvania," and not against Mm as an Individual. He 
is In no way interested in this case other than in his officiai capacity as audi- 
tor gênerai of the state, and whatever he Intended doing or did do was as 
such ofiBcial, actlng in an officiai capacity for the state. Under this head 
there Is an abondance of authorities. This question is thoroughly discussed 
in the case In re Ayers, 8 Sup. Ct. Rep. 164, 123 U. S. 443, in which are 
cited: Georgia v. Bralslford, 2 Dali. 402; Ex parte Madrazzo, 7 Pet 627; 
Kentucky v. Dennison, 24 How. 66, 98; Cunnlngham v. Railroad Oo., 3 Sup. 
Ct. Eep. 292, 609, 109 U. S. 446; Hagood v. Southern, 6 Sup. Ct Rep. 608, 
117 U. S. 52; Loulsiana v. Jumel, and EUlott v. Wiltz, 2 Sup. Ct Rep. 128, 
107 U. S. 711; Board v. McComb, 92 U. S. 531; Kirtland v. Hotchkiss, 100 
U. S. 491; New Hampshire v. State of Louisiana, and New York v. State of 
Loulsiana, (decided in 1883,) 2 Sup. Ct. Rep. 176, 108 U. S. 76. See, also. De 
Saussure v. Gaillard, 8 Sup. Ct. Rep. 1053, 127 U. S. 216. 

In a récent argument before the suprême court of the United States, (In 
re Tyler, 13 Sup. Ct Rep. 785, 149 U. S. 164,) Mr. J. Randolph Tucker, an 
eminent constitutional lawyer and commentator, states the subject thus: 

"Where an officer of the law does an act under valid and constitutional 
authority of the government of his state, in obédience to her order, and in 
pursuance of his sworn duty as her officer, the act is not his own; it is the 
act of the state by its own wiU and mind and hand, the hand and will and 
mind of its own officer. It has no other means of acting. If this, Its only, 
means may be held responsible, then the state's immunity from liabillty is a 
fiction and a mockery. If those by whom alone the state can act may be pun- 
Ished or prevented, it is folly to say the state Is not punished and prevented. To 
enjoin the officer through whom only she can act is to enjoin her; to sue thèse 
is to sue her. To forbld thèse to act, to put them In duress of imprisonment, 
to force them, is to act judiclally on her. If thèse are deterred by such pro- 
ceedings from acting, she is deterred from action; is a state maimed and 
helpless; a state only in name; a sovereign without wiU or capacity to act 
at aU. 

"This doctrine of identlty of the state with Its offlcers, as 'the head with its 
mcmbers,' is recognized as to her responsibility under fourteenth amendment, 
In the Virginia Cases, 100 U. S. 313, 370. If so, why not appUeable to her Im- 
munity under the eleventh amendment? 

"The United States cannot be sued, and hence Its officers cannot be sued 
for their représentative action. Mississippi v. Johnson, 4 Wall. 475; Georgia 
V. Stanton, 6 Wall. 50; Noble v. Railroad Co., 13 Sup. Ct Rep. 271, 147 U. 
S. 165; New Orleanà v. Palne, 13 Sup. Ct Rep. 303, 147 U. S. 261." 

"Where the officer of the state has no right to possession of or tltle to prop- 
erty, nor right or interest In action, which Is separable from the state's right, 
title, and interest, then the officer in respect of such right, title, and interest 
is protected by the eleventh amendment from suit against him, because it Is 
reaUy against her. 

"EspeciaUy is the forcgoing true, when the officer Is charged with discré- 
tion In his action, and Is not merely ministerial; for his mind and wIU iu 
dlscretionary action is her mind and will, and cannot by suit be constraiued 
or forbidden. Court cannot substitute judiclal or executive action of state 
officer. Board v. McComb, 92 U. S. 531; Cheatham v. U. S., Id. S5; State 
Railroad Tax Cases, Id. 575; Heine v. Levée Com'rs, 19 Wall. 660. In this 
case the action of the board of liquidation was judiclal, and coucluslve on 
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taxpayer, uniess by resort to the tribunal created by the state for correction 
oï the error." Stanley v. Supervlsors, 7 Sup. Ct. Rep. 1234, 121 U. S. 535. 

"An offlcer chargd wlth a sovereign function of a state cannot be pun- 
isheâ by flne and imprisonment, or prevented by Injunction from dischargiiig; 
it; nor can such offlcer holding by state authority any property be enjolned 
from so holding It, nor can it be taken from him by any court, because it is 
in fact a proceeding against the state; and decree so afCects her that she 
sho'uld be a party, which she cannot be because of eleventh amendment. lu 
ail such cases officers hâve the state's Immunity in order to secure her own." 

And although in this South Carolina case the suprême court has recently 
denled the application for a wrlt of habeas corpus, it has done so expressly 
upon the ground that the seizure by the offlcers of the state of South Carolina 
for taxes of the property of a railroad in the hands of a recelver by force 
was unjustiflable, and coiild not be defended; that the claims of the state for 
taxes are not superior to the gênerai rule which makes property placed in 
the hands of a recelver subject to the orders of the court. "They are to be 
determined in the regular way, and in the proper manner." That Is preclsely 
what is proposed to be done by the state of Pennsylvania tu this case. 

It Is not the province of the fédéral courts to interfère with the policy of 
the revenue laws of the states. High, Inj. (3d Ed.) §§ 485, 486, p. 366; Id., 
§ 491; Bank v. Billings, 4 Pet. 514; St. Louis v. Ferry Co., 11 Wall. 42S; 
Kirtland v. Hotchkiss, 100 U. S. 491; Memphis Gas-Llght Co. v. Taxing 
Dlst. of Shelby Co., 3 Sup. Ot. Rep. 205, 109 U. S. 398; Haley v. Breeze, 12 
Sup. Ot. Rep. 836, 144 U. S. 130; Vo'ws v. Oity of Chicago. 11 Wall. 108; 
Walston V. Nevin, 9 Sup. Ct. Rep. 192, 128 U. S. 578; Shelton v. Platt, 11 
Sup. Ct. Rep. 646, 139 U. S. 591; Allen v. Car Co., 11 Sup. Ct. Rep. 682, 139 U. 
S. 658; Express Co. v. Selbert, 12 Sup. Ct. Rep. 250, 142 U. S. 348; State Rail- 
road Tax Cases, 92 U. S. 614, 615; Central Trust Co'. v. Wabash, St L. & 
P. Ry. Co., 26 Ped. Rep. 11; Marye v. Parson^ 5 Sup. Ct. Rep. 932, 962, 114 
U. S. 332-335; Henderson Bridge Co. v. Henderson City, 12 Sup. Ct. Rep. 
114, 141 U. S. 688; Pennoyer v. McConnaughy, (1891,) 11 Sup. Ct. Rep. 699, 
140 U. S. 17. 

DALLAS, Circuit Judge. My considération of this case has been 
greatly facilitated by the thorough and able arguments which hâve 
been presented by counsel; but it is not necessary to enter upon a 
discussion of the several questions to which they haye been directed. 
A brief statement of the conclusions which hâve been reached will 
suffice to indicate, with référence to the stipidation flled, the grounds 
of the décision now to be made. 

1. The Adams Express Company is not a corporation. Conse- 
quently — ^First, it is not subject to thé tax in question; and, second, 
the défendant, in making the settlement against that company, did 
not act by authority of the state of Pennsylvania, and therefore this 
suit is not, in effect, against that state, but is one to whiph the 
judicial power of the United States extends. 

2. It is undoubtedly true that the fédéral courts should be ex- 
tremely cautions in interfering with the collection of the revenues 
of the several states; but this bill is not aimed at the collection 
of current revenue, but of back taxes covering a period of 20 years; 
and this settiement, if not itself a presently existing cloud upon tiLle 
to real estate, is certainly a potential threat to create one, which is 
not effectually withdrawn by the allégation tib.at this défendant does 
not propose to pnrsue it. li Jackson v. Cator, 5 Ves. 688, the Lord 
Chancelior (Loughborough) said: "I never ask more upon an ap- 
plication for an injunction than that a surveyor has been sent to 
mark eut trees, I do not wait until they are eut down." This de- 



FARMEES'A MEECHANTS' BANK V. FAEWELL. 633 

fendant asserts a right to create a lien, and has done ail that is 
necessary to enable him, or his successor in office, to do so under 
color of the right asserted. This is sufficient ground for apprehend- 
ing that tlie power (which unquestionably exists) to cloud the 
plaintiffs' title will be exercised; and the "naked and unsupported" 
promise of the défendant that he will, refrain from exercising that 
power does not defeat the right of the plaintiffs to hâve its exercise 
prohibited- Celluloid Manuf'g Co. v. Arlington Manuf g Co., 34 Fed. 
Kep. 324. The flrst step towards the création of a lien having been 
taken, the jurisdiction in equity then attached, and cannot now be 
divested by the avennent of the défendant that he does not intend 
to proceed f urther in that direction; and if it be assumed that equity 
would interpose primarily only to prevent the perfection of the ap- 
prehended lien, yet, having acquired jurisdiction for that purpose, 
the court should not hesitate to strike at the root of the wrong by 
annuUing the unlawful preliminary procédure by which the com- 
pleted injury has been rendered possible. Therefore, and irrespective 
of the otiier grounds which hâve been urged with much force, I am 
of opinion that thîa smt is within the équitable jurisdiction of this 
court 

The complainants are entitled to relief in accordance with the 
stipulation flled, for which a decree may be prepared and, if req- 
uisite, be submitted for settlement. 



FARMERS' & MEROHANTS' BANK OF CDAT CENTBR v. FARWELL 

et al. 

(Circuit Court of Appeals, Eighth Circuit November 13, 1893.) 

No. 312. 

1. AssiONMEKT— Right oï- Assigueb. 

One who, being indebted to a bank, and also to a firm, liad assigned to 
the latter his interest in certain fire lnsiu*ance policies, prosecuted actions 
tliereon in liis own name, testifying tliat he was solely interested therein. 
Previously, he had refused to assign the iwlicies to the bank, but Informed 
Its offlcers that when he collected the money he would deposit it, and the 
banlc could pay itself; and the bank, having no knowledge of the assign- 
ment, and relylng on thèse statements, granted him further crédit, and 
made him other loans. Subsequently, after a settlement of certain of 
the actions, the attomey for the assignor, wlthout his knowledge, or that 
of the assignées, deposited the proceeds in the bank. Held that, by the 
assignment, the entire bénéficiai interest in the policies vested in the as- 
signées, and entitled them, as against the bank, to tbe proceeds of the 
settlement. 

2. Same— Failttkb to Qive Notice of Assignment— Estoppei/. 

The assignées were not estopped to claim the money because of their 
failure to give notice of the assignment, nor for allowing the prosecution 
of the actions in the assignor's name, as they had no knowledge of the 
assignor's indebtedness to the bank, or that the latter Intended to extend 
his crédit. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

In Equity. Suit by John "V. Farwell, Charles B. Farwell, John K. 
Harmon, John T. Chumasero, and John V." Farwell, Jr., doing busi- 
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ness iinder the-flrm tiame of John V. Farwell & Go., against the 
Farmers' & Merckants' Baiik of Clay Center, Kan., to recover pro- 
ceeds of inslirance policies, as assignées thereof. Décree for com- 
plainantS. Respondent appeals. Affirmed. 
Statement by SAÎf BORN, Circuit Judge : 

H. L. Frislimaii, a merchaiit in Clay Center, in the state of Kansas, sus- 
tained a loss by flre March 3, 1888. He held nlne policies of insurance against 
diis loss, is^ued by nine Insurance companles. In the summer of 1888 lie com- 
menced actions against thèse companies upon thèse policies, and they re- 
mained pending nntil 1891. Àt the time of the fire he owed the appellant, 
the Farmers' & Merchants' Bank of Clay Center, Kan., $3,000, but before 
November 23, 1888, he had reduced this indebtedness to $3,200. At the time 
of the flre he pwed the appellees, John V. FarweU & Oo., $4,000, and on No- 
vember 23, 1888, he owed them $11,000. On that day he made a written 
assignment of his interest In the insiu:ancé policies, and in the moneys to 
be deriyed from them, to the appellees, to seciu-e hls ■ indebtedness to them. 
This assignment was not flled in any court, but was déllvered to one of the 
attomeys of FarweU & Co. Subséquent to this assignment, Frishman testi- 
fied. In the triai of the actions agahist the Insurance companies, which were 
prosecuted In his name, that he was the owner of the policies, and that no 
one else was interested in them, and this fact was linown to the officers of 
the banl£. Frishman informed some of thèse officers after the assignment 
that he oould pay his debt to the banli wben he coUected the money on 
thèse Insurance policies, that this money would be deposited with their banli, 
and that they could then pay the bank out of It. In reliance upon thèse state- 
ments, they permitted Frishman to renew his notes to the bank repeatedly; 
allowed him on one occasion to take up an indorsed note with his own note, 
without indorsement, and loaned him some more money; so that he owed 
the bank $3,500 on March 19, 1891, ail of whith was past due. The bank 
officers Imew that Frishman was indebted to Farwell & Co., but did noti 
know that he had asslgned the policies to them. They had demanded an I 
assignment of the policies to the bank, but he had refused to make it. Far- 
weU & Co. did not know that Frishman was indebted to the bank, nor that 
he had testified that he alone was interested In the policies, nor that he had 
made the représentations recited to the bank. The attorneys who prosecuted 
the actions against the Insurance companies were employed by Frishman, ' 
and were not advised of the assignment to the appeUees. One of thèse at- 
torneys, on March 19, 1891, settled certain of thèse actions, and coUected 
$3,480.19, which, without the authority or knowledge of Frishman, he de- 
posited to the crédit of Frishman in this baitk. On the same day the bank 
charged the indebtedness of Frishman to it against this crédit. Frishman 
aiid Farwell & Co. Immediately notified the bank that the money so deposited 
was the property of the latter, under the assignment, and Farwell & Co. 
brought this suit in the court below, and obtained a decree for its recovery. 
This decree Is challenged by this appeal. 

F. B. Dawes, (Dawes & Durrin, on the brief,) for appellant. 
Charles Blood Smith, (W. H. Rossington and Clifford Histed, on 
the brief,) for appellees. 

Before GALDWELL and SANBORN, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, dé- 
llvered the opinion of the court. 

A bauk has a lien on the moneys or funds of a depositor to secure 
his overdue indebtedness to it, and may at once apply thèse funds to 
the payment of such a debt. The foundation of this lien is the 
mutual relation of the parties. The depositor owes the bank for 
money he may hâve borrowed, and his debt is due. The bank owes 
the depositor for moneyà he has deposited, and that debt is due. If 
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the depositor brings an action for the amount of his depo.«it, the bank 
can, of course, set ofl the past-due debt he owes it, and tlie balance 
only can be recovered. The lien of the bank upon moneys deposited 
with it — the right of the bank to charge the overdue debt of its de- 
positor against his deposit— is based upon this right of set-off, and 
is coextensive with it. It is essential to its existence that each of 
the parties should be a debtor to the other, and that each of the 
debts should be due. Not only this, but, as against third parties, 
the indebtedness of the bank tiiat becomes subject to this right of 
lien must hâve arisen from the deposit of moneys or funds that be- 
longed to the depositor himself. He cannot, by depositing moneys 
of others intrusted to his care, pay his own debt to the bank, or en- 
able the bank to do so. In the absence of fraud or gross négligence 
on the part of third parties, the bank has no higher right or better 
title to their moneys intrusted to its depositor than the depositor 
has himself. It is met hère by the rule that equity will foUow 
moneys held in a flduciary capacity as far as they can be identifled, 
and restore them to the bénéficiai owner of them. If they are de- 
posited in the bank by a trustée, agent, factor, or bailee, even if they 
are mingled with his own money, they do not become his property, 
and the bank stands in the shoes of its depositors. It must pay the 
money to the true owner. Pennell v. Deffell, 4 De Gex, M. & G. 372, 
383; KnatchbuU v. Hallett, (In re Hallett's Estate,) 13 Ch. Div. 
696, 710, 719; Central Nat. Bank of Baltimore v. Connecticut Mut. 
Life Ins. Co., 104 U. S. 54, 67, 68; Bank v. King, 57 Pa. St. 202, 209; 
Van Alen v. Bank, 52 N. Y. 1; Manningford v. Toleman, 1 Ctolly. 670; 
Murray v. Pinkett, 12 Clark & F. 764, 785; Jordan v. Bank, 74 N. Y. 
467, 472; Falkland v. Bank, 84 N. Y. 145, 149, 150. In Pennell v. 
Deffell, supra. Lord Justice Knight Bruce said: 

"When a trustée pays trust money into a bank, the account being a simple 
account with himself, not marked or distingulshed in any other manner, the 
debt thus constituted from the bank to him is one which, as long as it re- 
mains due, belongs specifically to the trust, as much and as effectually as the 
. money so paid would hâve done, had it specifically been placed In a par- 
ticular deposltory, and so remained." 

In Murray v. Pinkett, supra, the trustée of certain bank shares, 
which stood in his own name on the bocks of the bank, borrowed 
£4,000 of the latter upon his agreement to pledge the shares as se- 
curity for the loan. In summing up the case the lord chancellor 
said: 

"Then hère are two equities; that is to say, hère is a trustée of the property, 
which he held for the beneflt of the cestuis que trustent, endeavoring to cre- 
ate an equity upon that property to secure his own debt. Which of thèse 
two equities is to prevaU? TJndoubtedly, the former." 

In Bank v. King, supra, a coUector of rents deposited moneys of 
his principal in a bank in his own name. It was attached by a 
creditor of a depositor, and the principal immediately gave notice 
of his ownership. It was held that the attaching creditor stood 
in the shoes of the depositor, and could recover only what the de- 
positor could. 
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The case before us is stronger than any we hâve cited, because 
thèse moneys were never deposited with the bank by the trustée, or 
with his consent. They were deposited by a mistake of Ms attorney, 
and without his knowledge or authority. The entire bénéficiai inter- 
est in the insurance policies, and in the moneys collected from them, 
as against Frishman, vested in Farwell & Ce. by his assignment to 
them in 1888. They were intrusted to him to collect for their bene- 
flt. If, after he had collected their proceeds, he had deposited this 
money with the bank, with the intent to thus apply it to the payment 
of his own debt to the latter, he would hâve been guilty of a gross 
breach of trust, if not of a more serions offense. By mistake, and 
without his knowledge, thèse moneys of Farwell & Co. were deposited 
with this bank. It is the province of a court of equity to enforce 
trusts and to correct mistakes. The decree below corrected the 
mistake of the attorney who deposited this money, and enforced 
the trust under which it was collected. It directed that the money 
should be paid to the bénéficiai owners. To reverse it would be to 
enforce a mistake, and to compel the breach of a trust. . 

But it is said that Farwell & C5o. are estopped to claim this money 
because they concealed the assignment, and permitted Frishman to 
appear as the owner of the policies, and he, by his testimony that 
he alone was interested in them, in the trial of the actions against 
the insurance companies, and by his représentations to the bank, in- 
duced it to extend the time of payment of his debt, to surrender 
the security of an indorser, and to inerease its loan. This posi- 
tion is untenable: First. It is the province of a court of equity 
to correct mistakes. Equity considers that as done which ought 
to hâve been done. The money in dispute must be treated as 
though the attorney of Frishman had never made the mistake of 
depositing it in the bank, but had paid it to Frishman, as it was 
his duty to do. Farwell & Co. would then hâve had the promise 
of Frishman to pay this money to them, supported by the légal 
title evldenced by their assignment and the possession in their 
trustée, while the bank would hâve had the bare promise of Frish- 
man to violate his trust and pay the money to it. Where equities 
are equal the légal title prevails, and the bank could never hâve 
maintained any claim to this fund. Second. An essential élément 
of such an équitable estoppel as wUl defeat a légal title is a willful 
intent to deceive, or such grpss négligence of the rights of others 
as is tantamount thereto. There must be either some moral turpi- 
tude or some breach of duty. We flnd no évidence of anything of 
this kind in this record. There is some évidence that Farwell & 
Oo. and Frishman agreed that they would not give notice of the 
assignment while the suits were pending because they thought they 
could be more successfuUy prosecuted by Frishman than by Farwell 
& Oo. To prosecute them in the assignor's name was a right ex- 
pressly given to them by the statutes of Kansas, which provide 
that in case of any such transfer of interest the action may be 
continued in the name of the original parties, or the court may 
aUow the person to whom the transfer is made to be substituted 
in the action. 2 Gen. St. Kan. 1889, par. 4117. At common law a 
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chose in action not founded on a negotiable instrument is not as- 
signable, so as to give the assignée a right to sue in his own name. 
Tlie action must be brought in the name of the original owner. 
There was nothing in this agreement, or in the prosecution of thèse 
actions in Frishman's name, evidencing any intent on the part 
of Parwell & Oo. to deceire the bank, or to give a delusive crédit 
to Frishman. They did not know that he was indebted to the 
bank, or that the bank intended to give him crédit. 

The case of Burnett v. Gustafson, 54 lowa, 86, 6 N. W. 132, is 
cited by counsel for appellant in support of his contention. In 
that case the owner of certain cattle in lowa gave a chattel mort- 
gage upon them, and it was duly recorded in the proper office. The 
mortgagee permitted Mm to remove the cattle from lowa to Chi- 
cago, and to sell them there in his own name. He received the 
proceeds. He deposited them in a bank in Chicago to the crédit 
of his own bank in lowa. The bank in lowa passed thèse pro- 
ceeds to his individual crédit, where they remained for several 
weeks, until one of his notes to the bank, for $1,000, fell due. He 
then drew a check on the bank for the amount of his note, payable 
to the latter out of this deposit, and the bank paid it, and surren- 
dered the note. Subsequently, the mortgagee of the cattle clalmed 
to recover the amount of this check from the bank. It is évident 
that there is a clear distinction between this case and the one at 
bar. In the former the mortgage, by its terms, covered the cattle 
only, and gave no authority to the mortgagor to sell them, or to 
receive or dispose of the proceeds for the beneflt of the mortgagee. 
In the latter the assignment expressly covers the policies, and the 
moneys to be collected on them, and Frishman was expressly au- 
thorized to receive the money, and pay it over to the assignées. 
In the former case the moneys were deposited by the mortgagor him- 
self, and they were applied by his own act to the payment of his 
debt to the bank. In the latter they were deposited by mistake 
by another, and they were seized by the bank without the consent 
of Frishman. It might weU be held in the lowa case that the 
bank was authorized to présume that the mortgage lien had been 
discharged, or that, if it had not, the mortgagee would foUow the 
cattle, and not their proceeds. But there is no warrant for any 
such holding on the facts of this case. Undoubtedly, if the In- 
surance companies paid Frishman in reliance on his apparent title, 
Farwell & Co. would be estopped to demand a second payment to 
themselves. This is because they knew that the natural and prob- 
able conséquence of their silence would be such a payment to 
Frishman, and hence it became their duty to give notice to the 
companies of their assignment, if they intended to demand pay- 
ment to themselves. Again, if, whUe he held possession of the 
policies, and was prosecuting the actions upon them in his own 
name, Frishman had assigned his claim against the companies to 
the bank or to a third person for value, and without notice of the 
prior assignment, and the subséquent assignée had flrst given no- 
tice to the Insurance companies of his assignment, Farwell & Co. 
would hâve been estopped to claim the proceeds of the policies 
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as against such an assignée. To tMs effect are Dearle v. Hall, 3 
Euss. 1; Spain V. Hamilton, 1 Wall. 604; and Judson t. Corcoran, 
17 How. 614. And they rest npon the rule that where one of 
two innocent parties, holding titles of equal apparent validity, must 
sufifer thpongh the fault of a third, that one must bear the loss who 
has put it in thé power of the third to commit the fraud. In Williams 
V. Thorp, 2 Sim. 570, and in Ex Parte CoMU, 1 Mont. Bankr. Cas. 110, 
it was held that the assignée of an insurance policy, who had given 
no notice to the company of his assignment, could not recover a 
fund which had been collected by the assignée in bankruptcy of 
the original assigner under a subséquent assignment But thèse 
cases are far from holding that, if the original assignor had col- 
lected the money on the insurance policies, the courts would com- 
pel him to \dolate his trust, and turn it over to his gênerai cred- 
itors. If Farwell & Oo. had been informed that the bank was 
about to give crédit on the faith of Frishman'a apparent title, and 
had then represented it to be good, or if the assignment they re- 
ceived had been subject to such registry statutes as commonly 
govern deeds and chattel mortgages, and they had kept it from 
the registry with the intent to give the assignor a delusive crédit, 
an estoppél might hâve arisen, beeause in each of thèse cases they 
would hâve failed to perform a plain duty. To this effect are Hill- 
iard v. Oagle, 46 Miss. 309; Hafner v. Irwin, 1 Ired. 490; Hilde- 
bum V. Brown, 17 B. Mon. 779; and Anderson v. Armstead, 69 111. 
452. 

Thèse cases to which we hâve referred in the discussion of this 
question of estoppél are cited by counsel for the appellant in sup- 
port of their contention. In each of them there was some évidence 
of moral turpitude, or of such négligence of the rights of others 
as was tantamount to a breach of duty, but in the case at bar 
there is nothing of this character. Farwell & Co. trusted Frish- 
man, as they had a right to do, to prosecute thèse suits and coUect 
this money for them. They trusted him to do it in his own name, 
and the sequel has proved that their faith was well founded. He 
did not assign the policies to another, but he refused to do so. 
He did not appropriate the money he collected to his own use, 
or to the use of other creditors; but when the bank undertook to 
do so, by taking advantage of a mistake committed by another, 
he immediately notifled its offlcers that the money belonged to 
Farwell & Co. Farwell & Co. never knew that Frishman owed the 
bank, or that it was extending crédit to him on the faith of his 
ownership of thèse policies, while the offlcers of the bank did know 
of Frishman's indebtedness to Farwell & Co. To create an es- 
toppél, there must be knowledge, actual or constructive, by the 
party making the représentation or the concealment, that the other 
party intends, or is likely, to act upon it Andrews v. Lyons, 11 
Allen, 349. No statute has been called to our attention which au- 
thorized or required the registration of this assignment in order 
to give it validity against creditors of the assignor, and we know 
of no rule of law which required thèse assignées to give unknown 
creditors of their assignor notice of their assignment in order to 
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ppotect themselTes against the claims of the latter; nor do we 
know of any method by which they could hâve effectually given 
such a notice. Mr. Justice Field, in delivering the opinion of the 
suprême court in Henshaw t. Bissell, 18 Wall. 255, 271, declared 
"that there must be some intended déception in the conduct or 
déclaration of the party to be estopped, or such gross négligence on 
his part as to amount to a eonstructive f raud," to warrant the appli- 
cation of the doctrine of équitable estoppel. As there was no 
knowledge on the part of Farwell & C5o., and no reasonable ground 
to anticipate that the bank intended to act, or was acting, on 
the faith of Frishman's apparent title to the policies, there could 
hâve been no intent on their part to induce it to so act. It was 
no breach of duty on their part to fail to notify the bank of the 
assignment, because they did not know, and could not anticipate, 
that it would act upon Frishman's apparent title, and négligence 
that does not amount to a breach of duty does not constitute eon- 
structive fraud, and is not sufïicient to raise an estoppel. Hen- 
shaw V. BisseU, supra; Brant v. Iron Oo., 93 U. S. 326, 336; Cope- 
land V. Oopeland, 28 Me. 525, 540; Hill v. Epley, 31 Pa. St. 331, 334; 
Com. V. Moltz, 10 Pa. St. 527, 531; Zuchtmann v. Eoberts, 109 Mass. 
53; Boggs V. Mining Co., 14 Cal. 279, 368; Davis v. Davis, 26 Cal. 
23. The decree below is afflrmed, with costs. 



FAEMERS' LOAN & TEUST CO. v. OREGON & W. T. R. CD., (CONGDON, 

Intervener.) 

(Circuit Court, D. Oregon. November 3, 1893.) 

No. 1,896. 

1. Sale— Railkoad Bonds— Coupons. 

A eontract for the sale of railroad bonds hdd to Indude overdue 
coupons, where it appeared that the eontract contemplated a purchase of 
the railroad free from ail indebtednese, and that the ptirchase of the 
bonds was merely a means to that end. 

2. SAME— BONA FlDB PCECHASEK. 

One who took an assignment of such coupons, with knowledge of the 
eontract, hdd not to be a bona fide purchaser. 

In Equity. Bill by the Parmers' Loan & Trust Compapy against 
the Oregon & Washington Territory Railroad Company to foreclose 
a mortgage. Chester A. Congdon intervenes. Pétition denied. 

C. E. S. Wood, for petitioner. 

Lewis L. McArthur and Richard C. Dale, for 0. B. Wright. 

BELLINGER, District Judge. Chester A. Congdon ffles his péti- 
tion of intervention in this suit, claiming to be the holder and owner, 
for value, of 5,866 coupons of the Consolidated ûrst mortgage bonds 
of the défendant company, of the par value of |30 each. Thèse 
coupons matured on July 1, 1890, and January 1, 1891. There was 
a decree of foreclosure heretofore made in thi'î suit, of the mortgage 
in question, but such decree did not provide for the payment of any 
coupons maturing prior to January 1, 1891, or in any way refer 
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to such coupons. The petitioner prays that, as the owner of thèse 
coupons, he be allowed to participate in the proceeds of the sale 
had under the decree of foreclosure, and that the decree be modifled 
accordingly. The answer to this pétition dénies that the petitioner 
is a bona fide holder of the coupons in question, and allèges that on 
the 27th day of February, 1891, G. W. Hunt was the owner of the 
bonds to which thèse coupons were attached, and then sold such 
bonds to C. B, Wright for a valuable considération paid by Wright; 
that the, petitioner knew of such sale, and, having such knowledge, 
accepted such coupons from Hunt without considération, knowing 
that Hunt had wrongfully detached them from the bonds after 
the sale to Wright, and in fraud of the latter's rights; that Wright 
is the owner of the coupons mentioned in the pétition. The own- 
ership of thèse coupons is the question to be decided. 

On the 27th day of February, 1891, G. W. Hunt was the prési- 
dent, manager, and in fact owner, of the Oregon & Washington 
Territory Eailroad, and of ail its bonds, except 1,142 of a ârst 
issue on what is known as the Pendleton Division, already sold, 
and then owned by C. B. Wright. On that day he entered into the 
following agreement with Wright: 

"Philadelphla, Pa., Feb. 27, 1891. 

"It is hereby agreed between O. B. Wright, of Philadelphla, Pa., and G. W. 
Hunt, of Walla Walla, Wash., as follows: The sald Hunt agrées to deliver, 
and the said Wright to take, ail of the Issue of bonds of the Oregon & Wash- 
ington Territory R. R. Co., (except 1,142 bonds of the first issue on the 
Pendleton Division, already sold,) at 90 per cent, of their par value, at $20,000 
per mile, or at a purchase priée of $18,000 per mile. There are said to be 
111 miles of said road, but the exact mileage shall be determined by actual 
measurement, by two compétent parties, one to be selected by each of 
the parties to this contract. If said road Is not in a fair and reasonable good 
condition, according to the standard of western railroads, the said Hunt agrées 
to put It in such a condition, to the reasonable satisfaction of the président 
and chlef englneer of the Northern Paciflc, at his own expense. This provi- 
sion appliea only to roadbed, not to stations or other improvements. The 
said Plunt further agrées to deliver to sald Wright, without additlonal com- 
pensation, 51 per cent, of the capital stock of said corporation. 

"It is further agreed that said Hunt shall be paid for ail the rolllng stock 
of sald corporation or of said Hunt, and used by said corporation, an addi- 
tlonal sum, to be determined by T. F. Oakes, président of the N. P. R. R., and 
O. W. Hunt. Also, that the sald Hunt shall be allowed to build and complète, 
ready for the roUing stock, about 42 miles of extension of sald road, as 
follows: 

"About 18 miles to the Stake river. 
" 12 " to the near Conalle. 
" 12 " to the near Milton. 

—Ail in Washington and Oregon, whenever the same shall be built, and at such 
priée as may be agreed on with the said T. F. Oakes. 

"The terms of payment to be as follows, $75,000 cash, whlch immédiate 
payment shaU be further secured by said Hunt pledging with sald Wright, 
as collatéral seourity, until the second payment is made, ail the capital stock 
of said corporation remainlng and belonging to said Hunt, over and above 
the 51 per cent, aforesaid. 

"$800,000 to be paid on Friday, April 17th, 1891. 
"$300,000 " " " " July Ist, 1891. 
"$400,000 " ' September Ist, 1891. 

—And the balance on December Ist, 1891. Deferred payments to draw in- 
terest at 6 per cent. 
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"It Is further agreod that said road shall be delivered clear and free of 
floattng (or unsecured) indebtedness, and that the sald Hunt, as président of 
said corporation, shall lend his best plïorts and his time to the reorganization 
of said corporation, as the said Wright or his successors shall direct. 
"In tlie présence of C.B.Wright. [Seal.] 

"C. E. S..Wood. G. W. Hunt. [Seal.] 

"O. B. Wright, Jr. C. B. Wright" 

"Whae this agreement does not, in exact terms, state that the 
sale includes ail the coupons of ail the bonds not already owned 
by Wright, such is its effect. The provisions that Hunt is to délir- 
er, and Wright take, "aU of the issue of bonds," except 1,142 already 
owned by Wright; that the road shall be delivered clear and free of 
floating or unsecured indebtedness; that the bonds are to be taken 
at 90 per cent, of their par value, at $20,000 per mile, "or at a pur- 
chase price" of the road "of $18,000 per mile," and the further pro- 
vision for the purchase of aU the rolling stock of the road and of 
Hunt, and of 42 additional miles of road to be built by Hunt, at 
priées to be determined by T. F. Oakes, président of the Northern 
Pacific Eailroad Company, — show that this was intended to be 
a purchase of the road free from ail indebtedness, and that the 
purchase of the bonds of the road was merely a means to that end. 

The remaining question, then, is, did Cooagdon, the petitioner, 
purchase thèse coupons, as claimed by him, under circumstances 
that entitle him to the protection of a bona flde purchaser? 

At the time the agreement between Hunt and Wright was 
made, the bonds in question were deposited as collatéral security 
for Hunt's debts with the Park National Bank and J. Kennedy, 
Tod & Co., both of New York. Of the overdue coupons now in 
controversy, 2,388 were at the former bank, and 3,478 at the bank 
of J. Kennedy, Tod & Co. The coUaterals held by the Park Na- 
tional Bank were, in greater part, to secure Ladd & Tilton. Ail 
oî them were so held in the flrst instance, but subsequently, at 
différent times, at Hunt's request, portions of them were agreed 
to be held to secure certain other creditors, whose debts were 
pressing. Thèse bonds and coupons are still in the Park National 
Bank. The 3,478 coupons at the bank of J. Kennedy, Tod & Co. 
were delivered to C. E. S. Wood, upon his order, but on account, 
presumably, of Mr. Congdon, whose attorney Jilr. Wood now is. 
Thèse latter coupons were offered in évidence on this hearing in 
behalf of Mr. Congdon. The coupons in question were overdue at 
the time of the agreement between Hunt and Wright. It is 
claimed for Congdon that they had been detached from the bonds 
prior to that time, and that he purchased them in good faith, with- 
out notice of Wright's claim, and in pursuance of an agreement 
with Hunt theretofore had, prior to the latter's agreement with 
Wright. In his testimony, Hunt does not state when the coupons 
were eut off, further than that it was done by his order at différent 
times, by the parties who held the bonds; that he had ordered 
them eut off whenever they were due. The witness King, loan 
clerk of the Park National Bank, testifles that he does not know 
how or when the cou]>ons belonging to the bonds in that bank were 
v.68F,no.4 — il 
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eut from the tonds; that ît might hâve been done while Ke waa 
away from the bank for a day, sîck, and he would know nothing of 
it; and that he does not know who would hâve knowledge of It, 
nnless it is Baldwin, assistant cashier of the bank. Baldwin tes- 
ti'ôes that he knows nothing on the subject, and does not know 
who woûld know, unless it is King. William S. Tod, of the bank- 
ing finn of J. Kennedy, Tod & Co., testifies with particularity to 
the receipt of bonds at différent times from Hunt, and to their 
delivery, giving dates and amouhts, but knows nothing as to the 
cutting off of coupons. A letter is in évidence from Ladd & 
Tilton to the Park National Bank, dated April 28, 1891, in which 
the writèr says that "early in 1891 Mr. Wilcox eut off some Ô. & 
W. T. CQnsolidated coupons, and left them with you," and they 
requçst ihe bank to forward thèse coupons by registered maH. 
Mr. Wilcox was the agent of Ladd & Tilton. He was a witness 
for the petitioner, but was not exainined as to the cutting off of 
thèse coupons. On the 21st of May, 1892, Mr. W. S. Ladd, of 
Ladd & Tilton, answering a letter from Wright, says, "I under- 
stood from Mr. Hunt that, when the bonds were delivered to you, 
it would be with the coupons eut off up to that date, and so thje 
coupons were eut off." From this it seems that the coupons at- 
tached to bonds in the Park National Bank were not detached at 
the time of the sale of thèse bonds to Wright, February 27, 1891, 
but that thereafter Hunt represented to Ladd & Tilton that the 
bonds sold to Wright were to be delivered with the coupons eut 
off up to that date, and that thereupon the coupons were eut off, 
What is true of thèse coupons is, no doubt, also true of those in 
the custody of J. Kennedy, Tod & Oo. The matter of the cutting off 
of thèse coupons is not décisive of the rights of the parties. It 
is important as tending to show good faith, or want of good faith, 
on the part of Hunt in the transaction; as tending to show that 
the coupons were not eut off as fast as they mature, in obédience 
to a direction from Hunt to that effect, as he tries to hâve it ap- 
pear, but that they were eut off after the sale to Wright, and in 
order that the bonds sold might be delivered to Wright without 
the attached coupons. 

Hunt testiûes that he had been "carrying" thèse coupons, and that 
he means by this that he was paying the interest on the bonds 
out of his own pocket, and that Wright knew this. He further 
explains this statement by saying, "The bonds belonged to me, 
and I borrowed moneys» and put up the bonds as collatéral se- 
curity to the parties I owed." But this would not alter his re- 
lations to the coupons. It has no bearing upon the question of 
sale to Wright, which, so far as such "carrying" of the bonds is 
concerned, may as weU hâve been of coupons as of bonds. 

Hunt's assignment of coupons to Congdon is dated April 2, 1891, 
— more than a month later than the agreement between Hunt and 
Wright The considération stated is $120,000. This $120,000 waa 
a pre^xisttng debt due Congdon from Hunt. Notwithstanding 
tibe claim made that Oongdon took thèse coupons on this debt in 
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good faith, hé presented an order f&in Hunt to Wright for this 
$120,000, which he sought to hâve paid out of .the moneys which 
Wright had agreed to pày Hunt for thèse bonàs, and he clâimed, 
and wrote to Wright at length to conVince him, that this order 
operated as an assignment of so much of the moneys due from 
Wright nnder the latter's contract with Hunt. In othér words, 
Congdon now daims ownership of thèse coupons as a purchaser 
of them in good faith on his debt, after having tried to avail Mm- 
self of Wright's contract of purchase to get such debt paid out of 
the price agreed to be paid for thèse coupons, and the bonds to 
which they were attached. Wright refused to accept the order 
for the reason that he was compeUed to pay the amount of his ob- 
ligation to the creditors of Hunt who held the bonds of the Com- 
pany. The assignment of coupons to Congdon is dated April 2, 
1891. On the 16th of the same month, Wright wrote to Congdon, 
saying that he had not had an opportunity, until that date, to 
look over the document handed him (Wright) by Congdon, in New 
York, "some days ago." The document referred to was a copy of 
Hunt's order to Wright to pay Hunt's debt to Congdon out of the 
payments due Hunt under the Pebruary contract. Wright ex- 
plalns his position in his letter,— that he must "corral" the bonds 
of the Oregon & Washington Territory, as thèse "govern the road," 
and he does not know, and cannot know, what amount will be 
due Hunt, until thèse bonds are corraled, — until he knows what 
amount "has to be advanced to cover the amount of bonds on the 
road." This letter to Congdon aJso says, "I understand you hâve 
seen a copy of the contract," — the contract between Wright and 
Hunt. Congdon answered this letter on May 2d, stating that, at 
the time he took the order from Hunt, he had seen a copy of the 
contract referred to. He insisted in this letter that Hunt's order 
entitled him to receive $120,000 from Wright out of the price 
Wright was to pay Hunt under their agreement. He did not, 
in this letter, make any référence to coupons, although the letter 
to which this was an answer had éxplained Wright's refusai to 
accept Hunt's order by stating that he (Wright) was under the 
necessity of "corraling" the indebtedness which "govemed the 
road." If Congdon had, or supposed he had, thèse coupons, at 
that time, as security for the debt for which the order was given, 
he would hâve mentioned the fact. Thèse coupons comprised a 
part of the debt for which the road was held, and would therefore 
be what Wright was trying to "corral." With thèse coupons, 
Congdon would be among the favored class of Hunt's creditors. 
When Wright said to Congdon, "I cannot pay yOur order, because I 
must pay those whose debts are liens upon the road," it is incredi- 
ble that Congdon would, if he had at the time a contract for thèse 
coupons, Write at length in reply, and endeavor to convince Wright 
that he should pay the order, and yet omit to inform him that he 
held thèse coupons, which made his debt a lien on the road. Cong- 
don has not testiûed in the case, but his correspondence in évi- 
dence leaves nothing to be said upon the question of his good faith 
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in the matter of the claim made in Ms pétition. The assignment 
of April 2, 1891, or any previous promise of Hunt made in consid- 
ération of Congdon's antécédent debt, does not give the latter the 
better right, as against Wright, who gare his acceptances for 
large suins of money, wMch he subsequently paid, without notice 
of the claim now made, in discharge of the debts for which the 
bonds and conpons in question were pledged. 

I conclude that, by the agreement between Hunt and Wright, 
the latter became thé owner of the coupons in controversy; that 
such was the intention of the parties, and is the effect of their 
agreement; that the detaching of thèse coupons was an after- 
thought on the part of Hunt and the petitioner; that the latter 
took his àssignment subséquent to the agreement between Hunt 
and. Wright, and probably subséquent to the refusai of the latter 
to accetit, Hunt's order, although it antedates such refusai; and 
that hé took such àssignment with notice of Wright's purchase. 
The prayer of the petitioner is denied. 



REPUBIilCAN MOUNTAIN SIIiVBB MINES, Umited, et al. v. BROWN 

et aL 

(Circuit Court of Appeols, Eighth Circuit October 30, 1893.) 

No. 290. 

1. É'oitBiGN CoBPOBATiONS— Dissolution— Equitable Jurisdiction. 

The circuit court has no inhérent power, as a coiu:t of equity, at the 
suit of domestic shareholders, to dissolve an EngUsh mlnlng company, 
owning and operatlng a mine in the United States, and to wind up its busi- 
ness opérations; nor has it any such power under the act of parliament 
known as the "Companles Act 1862." 

2. Samb— Invalid Resolution— Receivees. 

The fact that a resolution to wind up a forelgn company was confirmed 
at a meeting of shareholders held on insufflcient notice, is no ground for 
the appointment of a receiver by the circuit coiirt. Adéquate relief may 
be afCorded, where the défendants submit themselves to the jurisdiction 
of the court, by a decree declaring the resolution invalid, and enjoining 
the défendants from carrying it intoi effect 
8. Samb— Conflict brtwbbn Act and Articles of Association. 

Where the articles of association of an Engllah company are in conflict 
with the act of parliament under which the company was organized, the 
act of parliament must prevail. 

i. Sahb. 

A provision in articles of association of an English company that the 
cdmpany may amalgamate Its business with, or transfer its business or 
property to, any simllar imdertalùng or company, does not relate to the 
same Mnd of proceedlng as that provlded in section 51 of the "Compa- 
nles Act 1862," for the voluntary windlng up of a company, and couse- 
çtuently is not in conflict with that act, although they differ as to the time 
prescribed by each for the conflrmatory meeting of shareholders requlred. 
65 Fed. 7, reversed. 

S. Same— Equitable Jueibdiction. 

A circuit court, as a court of equity, should not interfère, at the suit 
of shareholders in the United States of an English mlning company 
operatlng a mine in the United States, to restrain proceedings by English 
shareholders to wind up the company, merely on account of the motives 
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■whlch may hâve Insplred their conduct, so long as their action was 
strlctly in accordance wlth English laws, and not In violation of the com- 
pany's charter or by-laws. 55 Fed. 7, reversed. 

Appeal from the Circuit Court of the United States for the 
District of Colorado. 

In Equity. Bill filed by J. Warren Brown and Porter P. Wheaton 
against the Kepublican Moimtain Silver Mines, Limited, Edward F. 
Tremayne, Horace H. Atkins, A. P. Welch, John Welch, and Arthur E. 
Phillips, for the dissolution of the corporation défendant, the ap- 
pointment of a receiver, and for other relief. Decree for complain- 
ants. 55 Fed. 7. Défendants appeal. Reversed 

Statement by THAYEE, District Judge: 

This was a bUl flled by the appellees against the Republican Moiuntaln 
SUver Mines, Limited, and its dîreetors, and also against Edward F. Tre- 
mayne, its secretary, who had been appointed liquidator to wlnd up the 8,f- 
fairs of the corporation. The bill averred, in substance, that the défendant 
Company was a corporation organized and exlstlng imder the laws of G-reat 
Britain, wlth Its principal oflace in the city of London, England, but that its 
mining property, consisting of numerous minlng Iodes or claims, was ail 
situated In the state of Colorado; that the capital stock of the company con- 
sisted of 100,000 deferred shares and 50,000 ordinary shares of the nominal 
value of one pound eaeh, and that the great majority of said shares were 
owned by the appeUees, and by other American shareholders, not named as 
complainants, but in whose behalf the bill purported to hâve been filed; 
that within the eight years preceding the filing of the bill the défendant 
company had remitted from England less than $18,000 for the working of 
its mines; that prior to Deeember, 1889, it had become indebted to a bank 
in the state of Colorado for money borrowed to conduct certain mining opéra-; 
tions, and that on the llth of Deeember, 1889, the bank had recovered a 
judgment therefor in the sum of $4,353 and costs, whlch judgment was sub- 
sequently assigned to A. P. Welch, who was chalrman of the company's 
board of directors, he having advanced the money wherewith to pay said 
judgment; that in the year 1890 the défendant company, in pursuance of a 
resolution of its boiard of directors, had executed two deeds of trust on ail 
of its mining property in Colorado for the purpose of securing two notes 
whlch had been drawn in favor of said A. P. Welch; and that under tlie 
terms of said deeds of trust the property covered thereby might be sold ou 
30 days' notice if the sum due on said notes was not paid at maturity. The 
bill averred that said deeds of trust in favor of said Welch were executed 
without authority, for the purpose of acç[uiring title to the property of the 
company, in fraud of the rights of the majority of the shareholders; but it 
did not appear from any other allégations of the biU, or from the testimony 
produced at the trial, in what respect the deeds of trust were unauthorized, 
or that the Indebtedness thereby secured was not justly due and owing to 
the party in whose favor they were ordered to be executed. The bill fm-- 
ther averred, In substance, that on the 16th day of June, 1891, an extraordi- 
nary meeting of the shareholders was held in London, England, in pursu- 
ance of a notice theretofore glven, for the purpose of appointing a liquidatotr 
under English laws to wlnd up the aiïairs of the corporation, but that the 
notice of such meeting was not sent to or received by the appellees and 
other American shareholders in time to attend the same. That at such meet- 
ing a resolution was passed that the company be wound up. That Edward 
P. Tremayne, who.ls named as défendant, be appointed liquidator of the 
company; and that he be vested wlth authority to sell the property and busi- 
ness thereof to any other corporation, and t6 receive in payment therefor 
shares in such other corporation, for the purpose of making a distiibution 
of the same among the shareholders of the défendant company. That after 
the passage of such resolution a subséquent extraordinary gênerai meeting 
of the shareholders was appointed to be held on July 1, 1891, at London, 
England, for the purpose of conflrming, according to English laws, the reso- 
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lution that had been adopted at the prlor meeting of June 16, 1891. That 
only 16 daylS' notice was giren of snch confirmatory meeting of July 1, 1891, 
wliich was insufflcient to enable the appellees, or any of tlie American stock- 
holders, to be présent, whereas a by-law of the défendant company expressly 
required thàt ho snch confirmatory meeting should be held to approve a 
resolution for the winding up of the company, within less than 30 days after 
the flrst meeting at whlch such r^olution should be proposed and adopted. 
That at such second meeting, held on July 1, 1891, as well as at the prior 
meeting, none of the American shareholders weré in fact présent or were 
represented, but that the resolution of Jùne 16, 1891, was nevertheless re- 
enacted and Conflrmed. The blU further eharged that the adoption of said 
resolution imder the circumstances aforesald was in violation of the by-laws 
of the company, and was also a violation of English laws, but that, whether 
or not such action was within the letter of any English statute it was never- 
theless fraudulent, because the several meetings had been held with knowl- 
edge that the American shareholders, who held a large majority of the stock, 
oould not attend or be represented. The bill also eharged that the liqui- 
dator appolnted by the company to' wind up its afCairs was financlaUy irre- 
sponsible, and that one of the appellees (J. Warren Brown) claimed to be a 
creditor as well as a stockholder of the défendant company, and that his 
claim was then in litigatlon. The testimony showed that the litlgation had 
resulted in a final judgment in favor of the company. In view of the prom- 
ises, the complainants below prayed that the members of the board of di- 
rectors who had been made parties, and said Edward P. Tremayne, might 
be severally enjoined from selling or disposing of any of the défendant com- 
pany's property; that said Tremayne might be restrained from taking any 
proceedings whatever as llquidator to wind up the affaira of the company; 
that a recelver might be appointed to take charge of ail of the company's 
property In Colorado, and that he be authorized to sell and dispose of the 
same to the end that the défendant company might be dissolved and wound 
up for the benefit Of ail of its stockholders and creditors. On final hearing 
the circuit court sustained the bill, and granted substantlaUy ail of the relief 
that was prayed for therein. From such decree granting an injunction and 
appointlng a receiver wlth a view of dissolving and winding up the compa- 
ny the défendants below hâve prosecuted an appeal to this court 

Charles E. Gast, for appellants. 

E. S. Morrison and Willard Teller, for appellees. 

Before OALDWELL and SA^BORN, Circuit Judges, and THAY- 
ER, District Judge. 

THAYEE, District Judge, after statîng the case as above, de- 
livered the opinion of the court. 

It is made apparent by an inspection of the bill of complaint 
that it States no case entitling the complainants to any form of 
équitable relief, unless the right thereto can be maintained on the 
strength of the allégation that the shareholders' extraordinary 
gênerai meeting of July 1, 1891, was an unauthorized meeting, 
because it was convened and held on insufficient notice under the 
charter and by-laws of the company. Unless that averment is sus- 
tained, we are unable to see that the complainants had any fair 
prêteuse for invoking th^ aid of a court of chancery to restrain 
the proceedings that were about to be taken by the English llqui- 
dator, in conformity with English laws, for the purpose of disposing 
of the property of the company, and winding up its affairs. 

The corporation owed its existence to the laws of Great Britain. 
It held ail of its property and franchises under and subject to the 
laws of that kingdom relative to the "incorporation, régulation, 
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and winding up of trading companies and other associations," to 
which class of corporations it evidently belonged. Those laws en- 
tered into and formed a part of the défendant company's charter; 
and every shareholder not only had notice thereof and assented 
thereto when he became a member of the company, but he impliedly 
agreed that the company might be wound up in accordance with 
the proTisions of such statutes, if it was thought proper to go into 
liquidation, and if a resolution to that effect was duly enacted. 
Thèse principles must be regarded as suflSciently established by 
the décision in Relfe v. Eundle, 103 U. S. 222, 226. See, also, Kail- 
way Oo. V. Gebhard, 109 U. S. 527, 3 Sup. Ot. 363. 

The jurisdiction that a court of equity may lawfully exercise 
over the affairs of an ordinary business corporation, in the absence 
of any statute conferring extraordinary powers, is likewise well 
deâned. A court of chancery may, at the instance of a stock- 
holder, and if the company itself refuses to move, lawfully enter- 
tain a bill to dépose or to restrain the officers or directors of a 
corporation, when it appears that in their capacity as agents or 
trustées of the stockholders they hâve committed, or are about 
to commit, acts that are tantamount to a breach of tmst, whether 
such acts consist of fraudulent dealings with the corporate prop- 
erty or funds, or whether they consist in engaging the corporation 
in enterprises that are beyond the scope of its chartered powers. 
In more gênerai phrase, it is sometimes said that a court of chan- 
cery may grant équitable relief against a corporation, at the suit 
of an individual, "whenever a sufficient case for relief is shown upon 
ordinary principles of equity jurisprudence." Mor, Oorp. § 1042, 
and citations; Dodge v. Woolsey, 18 How. 331, 341; Zabriskie v. 
Eailroad Co., 23 How. 881, 385, 386; Peabody v. Flint, 6 Allen, 52; 
March v. Eailroad Co., 40 N. H. 548; Eobinson v. Smith, 3 Païge, 
222. But a court of equity has no power to interpose its author- 
ity for the purpose of adjusting controversies that hâve arisen 
among the shareholders or directors of a corporation relative to 
the proper mode of conducting the corporate business, as it may do 
in case of a simUar controversy arising between the members of an 
ordinaiy partnership. Corporations are in a certain sensé légis- 
lative bodies. They hâve a législative power when the directors 
or shareholders are duly convened that is fuUy adéquate to settle 
ail questions affecting their business interests or policy, and they 
should be left to dispose of ail questions of that nature without ap- 
plying to the courts for relief. A stockholder in a corporation can- 
not successfully invoke the power of a chancery court to control 
its officers or board of managers, or to wrest the corporate prop- 
erty from their charge through the agency of a receiver, so long 
as they neither do nor threaten to do any fraudulent or ultra vires 
acts, and so long as they keep Avithin the limits of by-laws which 
hâve been prescribed for their governance. If in either of the 
cases last specifled a stockholder is nevertheless dissatisfled with 
the business policy that is being pursued, or the methods of corpo- 
rate management, he must seek redress within the corporation, in 
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the mode prescribed by its charter and by-laws, rather tban by 
an appeal to the courts. Hawes t. OaMand, 104 XJ. S. 450; Ogles- 
by V. Attrill, 105 U. S. 605, 610; French y. Gifford, 30 lowa, 148; 
Foss V. Harbottle, 2 Hare, 461. Moreover, the doctrine is very 
well established that a court of equity has no power at the suit 
of an individual to decree the dissolution of a domestic corpora- 
tion, and a winding up of its affairs, unless such extraordinary 
power has been conferred upon it by the ternis of some statute. 
The better view undoubtedly is that at common law no such power 
to decree a surrender or forfeiture of corporate franchises was 
rested in courts of equity, to be exercised at the suit of au individ- 
ual, although some courts hâve upheld the right of a court of chan- 
cery to exercise that power when invoked by the state through its 
attorney gênerai. Folger v. Insurance Oo., 99 Mass. 267, 274; Slee 
V. Bloom, 5 Johns. Ch. 366, 377; French v. Gififord, 30 lowa, 148; 
Attorney General t. Railroad Co., 35 Wis. 425, 511; Mor. Corp. § 
1040. 

It is hardly necessary to remark that if courts of equity, at the 
suit of a shareholder, and in the absence of a statute, hâve no juris- 
diction to dissolve a domestic corporation, and to wind up its 
affairs, much less can they exercise such powers with respect to 
a foreign corporation. It has, indeed, been held on much con- 
sidération that the courts of a state hâve no visitorial powers over 
, foreign corporations doing business within the state, unless such 
power is expressly conferred by local statutes; and for that rea- 
son it was ruled by the suprême court of Maryland that it would 
not entertain a proceeding by a citizen of Maryland, who was a 
shareholder in a foreign company, to compel it to annul an alleged 
wrongful forfeiture of his stock, and to reinstate him as a stock- 
holder. Mining Co. v. Field, 64 Md. 151, 20 Atl. 1039. See, also, 
Wilkins v. Thorne, 60 Md. 253. 

In view of the foregoing principles, it is évident, we think, that 
the decree of the circuit court was erroneous in so far as it con- 
tained provisions which contemplated a sale of ail of the défend- 
ant company's property in the state of Colorado, and a gênerai 
liquidation of its affairs. As we hâve already shown, the circuit 
court had no inhérent power, as a court of equity, to dissolve the 
company, and to wind up its business opérations. It had no au- 
thority to enter a decree of that nature under any existing statute 
of the state of Colorado to which our attention has been directed, 
and it can hardly be pretended that it derived or could dérive 
any such power or jurisdiction from the act of parliament under 
which the corporation was organized. The trial court appears to 
hâve been of the opinion that the resolution to wind up the com- 
pany which was adopted at the meeting of June 16, 1891, and was 
conûrmed at the meeting of July 1, 1891, was void, for the rea- 
son that the latter meeting was held on insufficient notice; but, 
if we accept that view as sound, it is nevertheless apparent that 
there was no occasion for the appointment of a receiver to hold 
and dispose of the company's property, or for the order directing 
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Mm to inquire and to report in what manner the property in 
question could be most advantageously sold. As ail of the défend- 
ants, including the foreign liquidator, had joined in an answer 
to the bill, and had thereby submitted themselves to the jurisdic- 
tion of the court, we think that adéquate relief would hâve been 
afforded for the injury complained of, — if the trial court had simply 
declared the invalidity of the resolution to wind up the company, 
and had thereupon enjoined the défendants from taking any ac- 
tion to carry the same into effect. An injunction in the fonn last 
suggested would hâve been all-sufficient to prevent the threatened 
wrong, even if the resolution to vtind up the company was in fact 
Toid; and we are unable to see that the record diseloses any fact 
or circumstance which rendered an order for the appointment of 
a receiver and for the sale of the company's property either a nec- 
essary or a proper order. 

It is insisted, however, that the resolution to wind up the com- 
pany was neither void nor irregular, but was passed in strict con- 
formity with English laws; and this contention on the part of the 
appeUants compels us to make a brief référence to the company's 
articles of association, and to some provisions of the act of parlia- 
ment under which the défendant company was organized. It is not 
denied that the act of parliament last referred to permitted the de- 
fendant company to go into voluntary liquidation in the manner con- 
templated by the resolution adopted at the shareholders' meeting of 
June 16, 1891, which was subsequently conflrmed. The act of parlia- 
ment provides that a company organized under the act may be wound 
up "whenever the company has passed a spécial resolution requiring 
the company to be wound up voluntarily;" it further provides, 
in substance, that the liquidator appointed by the shareholders to 
wind up the company may be authorized to transfer the business 
and property of the company to another company, and in payment 
therefor receive shares in such other company for distribution among 
the shareholders of the company whose affairs are being liquidated. 
Vide Companies Act 1862, §§ 129, 161. The act further deflnes a 
spécial résolution to wind up a company to be, in substance, one 
which has ûrst been passed at a gênerai meeting of shareholders, and 
has been conflrmed at a subséquent gênerai meeting, "of which notice 
has been duly given and held at an interval of not less than fourteen 
days nor more than one month from the date of the meeting at which 
such resolution was flrst passed." Vide Id. § 51. The resolution 
over which the controversy arises in the présent case appears to 
hâve been passed and to hâve been subsequently conflrmed in strict 
confonnity with the provisions of the companies act above cited, 
both as respects the method of calling the meetings at which the 
resolution was proposed and adopted and as respects the notice 
given to shareholders of said meetings and the time within which 
they were to be held. It is contended, however, that although the 
second meeting was held within the period prescribed by section 
bl of the companies act, to which we hâve alluded, — that is to say. 
not less than fourteen days nor more than one month from the date 
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of the first meeting, — ^yet that it was not lield within the period 
prescribed by section 136 of the défendant company's articles of as- 
sociation. An obvions answer to this contention is, that if the 
articles of association are in conflict with the act of parliament 
nnder which the company was organized, the act of parliament 
must prevaU. Section 136 of the articles of association provides, 
in substance, that the company "may amalgamate its business with, 
or transfer its business and property to, any simUar undertaking or 
company, or purchase or acquire the business or property of any 
company * » « carrying on à business similar to that of the de- 
fendant company, upon such terms as may be agreed upon, ♦ • * 
and may pay for any business so acquired either in cash or in shares," 
etc., provided a resolution to that effect is passed by a three-fourths 
vote at an extraordinary gênerai meeting, and is conârmed at a 
second meeting, held "not less than one month nor more than three 
months thereafter." It is obvions that if section 51 of the com- 
panies act and section 136 of the articles of association relate to 
the same kind of a proceeding or transaction, they are in conflict, 
because they prescribe a différent period within which the con- 
firmatory meeting mûst be held, and the companies act in that 
event must prevail. We think, however, that they relate to entirely 
différent transactions. The companies act has référence to a pro- 
ceeding to wind up a corporation whereby the corporation disposes 
of ail Of its property, surrenders its franchises to the crown, and 
thereby ceases to exist as a légal entity. On the other hand, the 
articles of association hâve référence to a proceeding wherelsy a 
corporation merely becomes consolida ted with some other company 
doing a similar business, or purchases the property or business of 
some other company, in which case it neither surrenders its fran- 
chise nor ceases to exist. Under the provision contained in the 
company's articles of association it was intended no doubt that it 
might unité its business with that of any other company or flrm 
that was engagéd in similar enterprises by a simple agreement 
with such other company that had first been conârmed by the de- 
fendant company's members; but in a proceeding taken under the 
companies act to wind up a corporation it is necessary to appoint 
a liquidator to dispose of its property, and to eflfect a valid sur- 
render of its corporate franchises. In view of what has already been 
said on this branch of the case, the necessary conclusion is that 
the meeting of July 1, 1891, was properly convened and held under 
the tenus of the statute under which the défendant company was 
organized, afid the resolution passed at such meeting was neither 
void nor irregular by reason of any provision found in the défendant 
company's articles of association. 

We hâve not overlooked the charge contained in the bill that the 
two meetings held in London were intentionally called by the Eng- 
lish shareholders on short notice for the express purpose of pre- 
venting the American shareholders from taking part in such meet- 
ings. With référence to that charge, and without deciding whether 
it is true or false, it is sufflcient to say that the company's articles of 
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association gave ail foreign shareholders the right to name an ad- 
dress at any place in the United Kangdom, to which notices of aU 
meetings were required to be sent, and the right to appoint an agent 
at such place to represent their interest at any meeting or meetings 
that might be held. Purthermore, the foreign shareholders were 
bonnd to take notice of the law under which the company was or- 
ganized, and of the Tarions provisions to which we hâve already 
referred that enabled the company to be wound up on short notice by 
a resolution passed at a shareholders' meeting and conflrmed at a 
subséquent meeting. It is furthermore disclosed by the record that 
the English and American shareholders had been puUing at cross 
purposes for some years prior to June, 1891, and that the controversy 
between them was largely due to the fact that the English share- 
holders had contributed practically aU of the funds to prosecute the 
business of the company while the American shareholders possessed 
the superior voting power. But, aside from thèse considérations, we 
think that a court of equity should not interfère merely on account 
of the motives that may hâve inspired the conduct of the English 
shareholders, so long as the action taken by them was strictly in ac- 
cordance with English laws, and was not in violation of any pro- 
vision of the company's charter or by-laws. Oglesby v. Attrill, 105 
U. S. 605. 

The resuit is that we hâve been constrained to disapprove of ail of 
the provisions of the decree from which the présent appeal was 
taken. The decree of the circuit court is accordingly reversed, and ' 
the case is remanded to that court with directions to discharge the 
receiver, and to vacate its former decree, and to enter an order dis- ; 
missing the bUl of complaint at the complainants' costs. 



HANAN V. SAGE. 

(Circuit Court, D. Minnesota, Fourth Division November 11, 1893.) 

COBPOBATiONS— Dissolution— PowEK to Convbt Lauds to a Trustée. 

TJnder the MiBnesota statute (Gen. St 1878, c. 34, § 416) declarlng that 
corporations whose charters expire or are annuUed shall continue bodles 
corporate for three years for the pnrpose of settling their concems, dis- 
posing of and conveylng their property, and dividing their capital stocli, 
a rallroad company, whose charter Is annuUed by judiclal decree, has 
power wlthin the three years to convey Its lands to a trustée In trust to 
wlnd up its business. 

In Equity. Suit by George Hanan against Eussell Sage to quiet 
title and settle an adverse claim to lands. On demurrer to the 
answer. Demurrer overruled. 

Statement by NELSON, District Judge: 

Thls Is an action under the statute of Minnesota, brought to quiet title and 
settle adverse claims. The complainant allèges that he is in possession of 
the land, charges that the défendant claims an Interest adverse to hlm, and 
prays that the défendant be required to set forth the nature of his clalm, and 
that ail adverse rights be determined. The défendant Aies an answer, set- 
ting forth in détail hls interest, and in substance claiming that the land in 
controversy is a portion of the place lands under a grant to the Hastlngs 
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& Dakota Eallway Company, derlved from the United States govemment, 
and that, subséquent to a judgment of the suprême court of the state de- 
daring the charter of the railway company annuUed by forfeiture, under pro- 
c^ëdings commenced by the attorney gênerai of tUe state, the corporation, 
in acobrdance wlth a resolution of its directors and stockholders, duly trans- 
ferred and assigned Its lands, of whieh the tract in dispute is a part, to him 
in trust, for the purpose of settling and winding up its business. A demiurer 
Is interposed to the answer. 

Lyndon A. Smith, for complainant. 

J. M. Gilman and Davis, Kellogg & Severance, for défendant. 

NELSON, District Judge, (after stating the facts.) The conten- 
tion to sustain the demurrer is that the corporation, after the judg- 
ment under the forfeiture proceedings, had no authority to convey 
any other than an absolute and complète title, and could not make 
any disposition of its lands and capital stock and other property 
in trust to be distributed among its sharpholders, with a view of 
winding up its concems; in fact, that the corporation could not 
convey its, property upon any conditions, to any one in trust, for 
any purpose. The decree or judgment of forfeiture left in fuU 
force and effect section 416, c. 34, Gen. St. Minn. 1878, which reads 
as foUowsi 

"Corporations whose charters expire by their own limitation, or are an- 
nuUed by forfeiture or otherwise, sball, nevertheless, continue bodies cor- 
porate for the term of three years after the time when they would hâve 
been so dissolved, for the purpose of prosecutlng and defendlng actions by oi 
against them, and of enabling them gradually to settle and close their con- 
cerns, to dispose of and convey their property, and to divlde their capital 
stock; but not for the purpose of contlnulng the business for whlch they were 
establlshed." 

This is one of the laws of Wisconsin, which was in force when 
the territory of Minnesota was establlshed; it was declared to 
be valid and operative therein, and has been the law of Minnesota 
ever since. The corporation, under this statute, did not cease 
to exist after the decree of the suprême court, but continued its or- 
ganization, and retained its officers and directors, and its stock- 
holders continued to be such, with ail the ajuthority possessed be- 
fore. True, the corporation only existed for the purpose of wind- 
ing up its oorporate business, and closing up its concerns; but 
to do this it had full control over aU its property, and could dis- 
pose of it for the purposes indicated in the statute, subject, how- 
ever, to the rights of creditors and stockholders. The complain- 
ant, by his demurrer, admits that the defendant's grantor had a 
good title to the land in controversy as a portion of the "lands in 
place" under its land grant, and in his brief concèdes that the rail- 
way company could pass a complète title up to the end of three 
years from the date of forfeiture. The statute is clear in its terms, 
and, unless the act done by the corporation before the three years 
e^pired is clearly for some purpose other than that pointed out, 
or is fraudulent, there is no reason why the conveyance to the 
défendant should be declared void. Complainant asserts that the 
manifest purpose of the deed was an attempt to forestall the ac- 
tion of the courts, and was against public policy. How so? There 
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is nothing upon the face of the transaction to indicate that such 
was its purpose. On the contrary, it déclares, in substance, that 
the object was to carry ont the statutory proTisions, and wind up 
the business of the corporation. It makes no différence, if that 
was its purpose, that the property of the corporation passed to a 
trustée. Such assignments hâve been upheld by courts under a 
similar statute, and would seem in many instances to be a nec- 
essary course to pursue, if done in good faith. There is no évi- 
dence of bad faith disclosed in the answer of défendant. The stat- 
utes of "uses and trusts" do not forbid the création of such a trust 
as this. 



O'SHAUGHNESSY V. NEW YOBK BBCORDBB CO. 

(Circuit Court, B. D. New York. November 30, 1893.) 

IjIbkl — What Constitutes^Crueltt by Policeman. 

A publication charglng a police offlcer wltb treating a prisoner, maklng 
a flesperate attempt to escape, In a merciless manner, by striklug him 
a orashmg blow on the neck, felllng him to the ground, and shortly caus- 
Ing hls death, Is actlonable. 

At Law. Action by James O' Shaughnessy against the New York 
Eecorder Company for the publication of a libeL On demurrer to 
the complaint. Overruled. 

Charles J. Patterson, for plaintifE. 
Eochfort & Stayton, for défendant 

WHEEIiER, District Judge. The publication alleged charges the 
plaintifE, a police oflflcer, with treating a prisoner, making a des- 
perate attempt to escape, in a merciless manner, lay striking him 
a crushing blow on the neck, sinking hùn helpless to the ground, 
and from which he soon after died. The demurrer raises the ques- 
tion whether the publication is actionable, being made concerning 
the plaintifE preventing the escape of a rebellious prisoner, in the 
line of his duty. An offlcer having custody of even a rebellious 
prisoner, making even a desperate attempt to escape, has no right 
to make a murderous or merciless assault upon him; and a publica- 
tion of so doing is a charge of gross misconduct in the line of duty, 
which would expose the offlicer to discipline; and of criminality, 
which would expose him to prosecution; and of brutality, which 
would tend to dégrade him. That such a publication, if false, is 
libelous, is elementary. 3 Bl. Comm. 125; 4 Bl. Comm. 150. De- 
murrer overruled. 



DAVIDSON v. MEXICAN NAT. H. CO. 
(Carcult Court, B. D. New York. November 14, 1893.) 

1. COHPORATIONS— COSTBACTS. 

The fact that a rallroad company and a construction company hâve 
malnly, though not entirely, the same oificers and stockliolders, does not 
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render them legally identlcal, but merely requlres a more careful scratiny 
of their fleallngs wltbî'each otlier, ^here the interests of outside partie» 
are affected. 

2. Samb^Raiiiboad REORdÀNiZATroN Agreembnt-^Constrootioti. 

A provision in a rallroad . reorganlzation agreement that there shall be 
furnisbed "à sum, not exceeding $217,000, to be applied to liquidate tbe 
indébtedness of tbe existing railway Company," is a provision tbat the 
sum siall be used as far as it will go, and hence payments subsequently 
made out of the nssets of tbe Company do not go in réduction of the 
fund,' 80 as to render it pro tanto exempt from otber valid debts of the 
Company. 

8. Samb. , 

A railroad reorganlzation agreement provlded a certain sum to be ap- 
plied in liquidation of existing debts of the rallroad company. Just 
prlor to the exécution of the agreement an Indorser of the company's 
notes had paid the same, amounting to $40,000. Tbe railroad company 
bad agreed that if the indorser was eompelled to pay the notes it would 
deliver to him 8,000 shares of its stock, or account therefor at $10 per 
share, <belng $80,000.) The Indorser did not demand the stocii until 
after the exécution of the reorganlzation agreement, and a reasonable 
time for the delivery thereof sul)sequently expired wlthout such delivery. 
Beld, tbat tbe fund provlded under that agreement v?as cbargeable with 
$40,000, and no more. 

4. Same— Interes't— Whbn Allowed^ 

Where a railroad reorganlzation agreement goes Into e:Sfect from tbe 
date of exécution, but no provision Is made for dealing with tbe property, 
for compensation for the care of it, or for interest on money or debts dur- 
ing the timè wblch wHl'iiecessarlly elapse pending the procèedlngs t» 
be taken under tbe agreement, no Interest should be allowed for such 
perlod upon tbe varions mutual debts and charges of tîie parties thereto. 

At Law. Action by Joseph A. Davidson against the Mexican 
National EaUroad Company to recover money. Tried to the court 
withont a juty. Pindingè and judgment for plaintiff. 

Statemetit by WHEELEE, District Judge: 

The trial of thls cause havlng been begun at a term of tbis court beld at the 
TTnited States courthouse in tbe clty of Bfooldyn on the 17th day of Marcb, 
1893, before tbe Honorable Hoyt H. Wheeler, judge, and a Jttry, and there- 
upon tbe parties baving, by stipulation in writiug-, agreed that this cause 
should be tried by tbe court, and the case havlng tUereupon been so duly 
tried before the sald judge wlthout a jury, and the parties haviiïg submitted 
their proofs and allégations, the court hereby makes the following finding» 
of fact: 

(1) Tbe plaintiff is a citizen and résident of tbe United States of America 
and of tbe State! of New York, and upwards of the âge of 21 years. The de- 
fendant is a railroad corporation, created by and existing under tbe laws of 
tbe State of Colorado, dnd owning and operating as its principal property the 
railroad withln the republic of Mexico, wbich is hereinafter called the "Mexi- 
can National Railroad." 

(2) Tbe Mexican National .Construction Company (hereinafter called the 
"Oonstruction Company") is, and bas been since on or about the Ist day of 
September, 1880, a corporation duly organized and existing under the laws 
of the State of Colorado. It was so organized for the purpose of building, 
owning, and operating rallroads withln tbe republic of Mexico, and, among 
otber rallroads, tlje sajd Mexican' National Railroad; and ever since its said 
organization it bas been authorized by the said laws under wbich it was s» 
incorporated, and also by the laws of 'tbe republic of Mex'co, to, and 
tbe said laws providod that it migbt, construct, equip, operate, main- 
tain, or own rallroads within the republic of Mexico, and make contracta 
for the construction, equippient, opération, maintenance, -or ownership of 
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suoh rallroads, and do any and every act necessary or proper to such con- 
struction, equipment, opération, maintenance or ownership. 

(3) The Mexican National Kailway Cîompany, (hereliiafter called the "Kall- 
way Company,") from a tlme prior to the year 1881 nntil a time after the Ist 
day of Jannary, 1888, was a corporation duly organized and existing under 
the laws of the state of Colorado, by whlch laws, and also by the laws 
of the republic of Mexico, it was authorized to, and the said laws provided 
tliat it might, construct, equip, operate, maintain, or own a railroad or rail- 
roads within the republio of Mexico, and especially the Mexican National 
Bailroad. The Mexican National Railroad was constnicted by the Con- 
struction Company for and upon the employment of the Rallway Company, 
except that on the 15th day of Oetober, 1886, the portion of the said railroad 
between San Miguel and Saltillo, two points upon the said line, was not en- 
tirely finished and in opération. Long prier to the 15th day of Oetober, 1886, 
the said raUroad, so far as thus constnicted, was dellvered to the Eailway 
Company by the Construction Company, and on that day the Railway Company 
was the owner and in the possession of and operating the same. The said rail- 
road Inoluded a main line runnlng from the city of Mexico to Nuevo Laredo, 
ail within the republic of Mexico, (except that the said portion between San 
Miguel and SaltiUo, as aforesaid, was not entirely finished and in opération,) 
and inoluded besides certain outlying branches; and there are, and hâve at 
ail times slnce the construction of the railroad been, appurtenant thereto, 
equipment, rolling stoclj, telegraph and téléphone Unes, and other usual ap- 
purtenances of railroads. The term "Mexican National Railroad," as here- 
Inafter used, wUl include the said main Une, except so much of the said por- 
tion between San Miguel and Saltillo as was constnicted after 15th Oetober, 
1886, and will also include said outlying branches, and also the said equipment, 
rolling stock, telegraph and téléphone Unes, and other usual appurtenances, 
but will not include the portions of the railroad reserved to the Construction 
Company by the Matheson-Palmei' agreement, herelnafter mentioned. The 
Construction Company, prior to the 15th of Oetober, 1886, had, in the course 
of such construction and equipment of the Mexican National Railroad, per- 
formed work, labor, and services and fumished materials for the said railroad 
and for the Railway Company. 

(4) Prior to the 15th day of Oetober, 1886, the Railway Company had made, 
issued, and duly and for value negotiated and disposed of certain 6 per 
cent, gold bonds to the amount of several millions of dollars, and had se- 
cured the same by a flrst mortgage upon the Mexican National Railroad. 
The laws of Colorado and Mexico authorized such issuance and sale of 
bonds and the making of such mortgage. Prior, also, to tlie 15th of Oetober, 

1886, the Railway Company had defaulted in the payment of interest upon 
its bonds, and there was danger that the mortgage would be foreclosed; 
and the Railway Company was also involved in other pecuniary dlfllculties 
and embarrassments. The Construction Company was the owner of a large 
amount in the said bonds of the Railway Company, and also owned a large 
part of the stock of the Railway Company. The Construction Company 
was also the owner of rolling stock, equipment, materials, and supplies orig- 
inally intended for use upon the said railroad or upon branches thereof, or 
upon roads connected or intended to connect therewith. The Construction 
Company was also the owner of a subsldy of several millions of dollars, 
theretofore granted by the government of the republic of Mexico, upon which 
payments had from tlme to time been made, and upon which from time to 
time thereafter payments were to be made. 

(5) From the time of the organization of the Mexican National Railway 
Company and the Mexican National Construction Company until August 1, 

1887, the ofiicers of the two companles were in large part identioal. During 
this period the two companles had the same principal oflces in Mexico and 
New York, the same treasurer, William M. Spackman, the same auditors, 
the same cashier in New York, the same gênerai manager, the same head 
"bookkeeper in New York, and in part the same directors. During substan- 
tially ail the time from the organization of the Railway Company and Con- 
struction Company nntil August 1, 1887, the books of aceount of the two com- 
panles were kept under the direction of William M. Spackman, the treasurer 
of each of the companles. 
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(0) A contract between the Oonstructlon Company and the Rallway Company 
for th"ê construction of the railroad was jnade, dated May 12, 1881, (défend- 
ant'» ExMbit No. 35,) and under It the Construction Company undertook and 
commenced the construction of the raibroad of the Railway Company. The 
Oonstructlon Company recelred for so much of such construction as was 
done $21,160,000 of the flrst mortgage bonds, and $22,321,630 of the capital 
stock, of the EaUway Company. 

(7) On June 15, 1883, an agreement for the equipment of the railroad to the 
value of about $2,000,000 was entered Into between the Ballway Company 
and the Construction Company, which is plaintiff 's Bxhibit F, and on the 
next day an agreement was entered into between the Construction Company 
and the Guarantee Trust & Safe-Deposit Company of Philadelphia for the 
pledge of the equipment and its use to this trust company to secure net 
exceeding 2,000 eq'iipment trust certiflcates of $1,000 each, wlth coupons 
for interest, tp be delivered to the Construction Company to an amoimt not 
exceeding the cost of the equipment, and 1,713 of thèse certificates. amount- 
Ing to $1,713,000, wlth coupons, were delivered to the Construction Com- 
pany piu-suant to this agreement The Construction Company did not com- 
plète the raottroad under the contract dated May 12, 1881, and a further con- 
tract was entered into between the Construction Company and the Railway 
Company for that purpose, dated May 1, 1884, (defendant's Exhibit No. 18,) 
by the t^ms of which the Railway Company was, amotag other things, 
to deïiver to the Construction Company $13,437,000 of its second mortgage 
debenture bonds; and the Construction Company was, among other things, 
to siurender and yield up, or cause toi be surrendered and yielded up, for 
cancellati,on so many of the equipment trust certificates as it then possessed 
and could siurender, and as should thereafter come into Its possession or 
control so that it could surrender the same, as set forth. The $13,437,000 
of debenture bonds were delivered by the Ballway Company to the Con- 
struction Company, according to the terms of the contract The Construc- 
tion Company had $232,200 of equipment trust certificates and coupons, 
mentioned in the contract, but dirl noc surrender or yield up but $25,200 
thereof , to the Railway Company itself. 

Under date of July 31, 1884, an account was opened on the ledger of the 
Railway Company in référence to the equipment trust certlflcates and cou- 
pons as follows: 

Dr. Equipment Trust Certificates and Coupons Recelvable: 

1884. July SI. To Mexlcan National Construction Co., con- 
tracter $232,200 

The Construction Company delivered to the Railway Company in August, 
1884, and December, 1884, $25,200 paid coupons due June 1, 1884, upon the 
certificates, which sum of $25,200 was credited by the followlng entries 
made in this account: 

Cr. 

1884. Aug. 31. By equipment trust securitles $ 980 

1884. Dec. 31. By equipment trust securitles 24,220 

Balance.. 207,000 

$232,000 
Dr. 

1885. Jan. 1. To balance $207,000 

This reduced' the balance of such account on and after January 1, 1885, to 
the sum of $207,000, at which sum it stood on thebooks of the Railway 
Company from Januâry 1, 1885, until May 31, 1887. Thé balance sheet of 
the Construction Company for June 30, 188(3, (defendant's Bxhibit 29,) after 
an enumeratlon of bonds, stocks, and other secm^ities owned by the Con- 
etmction Company, including the equipment trust certificates and coupons, 
to the amount of $713,000, contalned the folio wing entry: .."Less equipment 
trust certificates an<i coupons assigned to Mexican National Railway Com- 
pany, $207,000." 



DAVIDSON V. MEXICAN NAT. R. CO. 657 

(8) After the maklng o( thls contract between the Construction Company 
and the Rallway Company, dated May 1, 1884, the Construction Company 
proceeded further wlth the work of construction of the railroad, up to the 
15th of October, 1886, and delivered it as it was completed to the Railway 
Company, but had not completed a portion of the Une about 350 miles in 
length between San Miguel and SaltiUo; and, as compensation for such con- 
struction, the Construction Company had recelved the first mortgage bonds, 
the second mortgage debenture bonds, and nearly aU the issued capital stocls 
of the Railway Company. 

(9) The Railway Company became embarrassed, could not meet the 
Interest due on its bonds, and in the summer of 1886 was insolvent. 

(10) On or about the 26th December, 1885, the Rallway Company, desiring 
to borrow $40,000, and being unable to secure the money upon its own 
crédit or upon the security of the property of Its own, requested the Con- 
struction Company to indorse notes of the Railway Company for that sum 
of money, and to lend to the Railway Company certain equipment trust 
certificates and certificates of shares of stocli of the Railway Company, as 
hereinafter mentloned, belonging to the Construction Company, to be used 
by the Railway Company as security to the lender of the money. There- 
upon the Railway Company made its eight promissory notes, each bearing 
date 26th December, 1885, each for $5,000, each payable to the Construction 
Company or order, one year after date, wlth Interest at 8 per cent, per annum, 
but wlth provision for earlier payment at the option of the Railway Cotai- 
pany. Thèse notes the Construction Company, upon the request and for 
the beneflt and accommodation of the Railway Company, but without other 
considération, duly indorsed. Upon and in considération of thèse notes and 
the securities pledged, and the eight contracts or calls given therewith, as 
hereinafter mentioned, one Charles S. Hinchman, of Philadelphia, loaned 
to the Railway Company the sum of $40,000. As security for such loan and 
the payment of the said notes, the Construction Company, upon the request 
of the EaUway Company, delivered to» the said Charles S. Hinchman the 
foUowIng securities, which were the property of the Construction Company, 
nàmely, certificates for $30,000 shares (each of the par value of $100) of the 
capital stock of the Railway Company, and $160,000 in par value of equip- 
ment trust certificates of the Railway Company. Upon the request of the 
Railway Company, the Construction Company at the same time delivered 
to the said Charles S. Hinchman, who required the same as a condition of 
making the loan, eight contracts, each of which was in the following form, 
to virit: 

"The bearer may call on the Mexlcan National Construction Company, 32 
Nassau street, New York, for one thousand shares of the Mexican National 
Railway Company at five dollars ($5.00) per share at any time within one 
year from this date, said raUway stock being pledged as part collatéral for 
a note of the Mexlcan National Rallway Company of even date herewith for 
$5,000, payment of which may be anticipated on the first of any month 
by notice on the flrst of the preceding month. This call is to be satlsfled 
out of said pledged stock, elther by arrangement between the holder hereof 
and the holder of said note, or by the said month's notice through the Com- 
pany. 

"Dated New York, December 26, 1885. Expires December 26, 1886. 

"The Mexican National Construction Co. 
"By Walter Hinchman, Président" 

The said notes were indorsed and delivered, as aforesaid, by the Construc- 
tion Company, and the said equipment trust certificates and certificates of 
stock wlth the said eight contracts or calls were likewise delivered, as afore- 
said, In pursuance of an agreement made between the Construction Com- 
pany and the Railway Company immediately prior to the making of the 
said notes, in and by which the Railway Company, in considération of such 
Indorsement and such loan of the said securities, agreed to return to the 
Construction Company the said 30,000 shares of stock and the said $160,000 
in par value of equipment trust certificates, whether such calls or options 
given by the Construction Company in respect of 8,000 shares of the said 
Ëtock should be exercised or not; and, if such options should be exercised, 
v.58F.no.4— 42 
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cfr the lender of the money should call and take sueh shares ot stock at the 
rate of $5 per share', as mentloned Ih said contracts or calls, then that the 
RaUway Company should either return such 8,000 shares of stock, or a«- 
coiint therefor at the rate of $10 per share, and that the Railway Company 
shoïild keep the Construction Company harmless and indemnified against any 
liabllity arising from such indorsement by the Construction Company of the 
said notes. Prior to the maturlty of the said notes, the said Charles S. Hinchman 
eïercised the option given hlm by the said 8 contracls or calls, and purchased 
thereunder 8,000 shares of stock at $5 per share, whereby he was fully paid 
by the Construction Company the principal amount due upon the said 8 
notes. 

The Inequallty in tarde of the said lender of the money had to be yielded 
ta because of the necessities, embarrassments, and impalred ci-edit of twth 
companles. No fraud or fraudulent oppression is found in respect to the 
transaction. The said Charles S. Hinchman called for and took up the said 
8,000 shares of stock, being thereby so paid the amount due upon the said 
notes at the times and in installments, as follows: 

39th Sept., 1886. 3,000 shares being thus paid |10,000 of notes. 

4thOct. " 1,000 " " " " 5.000 " " 

5th " " 1.000 " " " " 5,000 " " 

6th " •■ 1,000 " " '• '■ 5,000 '• '• 

7th " " 2,000 " " " " 10,000 " " 

ISth " " 1,000 " " " " 5,000 " " 



8,000 140,000 

Thereafter, and on the 22d day of October,, 1886, the Construction Com- 
pany demanded that the Railway Company rèturn such 8,000 shares of stock, 
or its équivalent in cash at $10 per share, in accordance wlth the agree- 
ment herelnabove stated. The Railway Company did not pay any part of 
the amount due upou the said notes. Nor did it within a reasonable time, 
or at any time, return to the Construction Company any part of the said 
8,000 shares of stock; nor did it at any time account therefor at the rate of 
$10 per share or at ail. Such reasonable time for such return to the Con- 
struction Cotopany had explred prior to the Ist day of August, 1887. 

In the said indebtedness of $111,454.08 there Is not included any sum for 
or on axîoount of the said 8,000 shares or the said notes for $40,000, or any 
part of them. 

(11) In Tiew of the (Situation, negotiatlons were entered Into jn the sum- 
mer of 1886 for a reotganizatlon of the Railway Company and its liabillties, 
in which Messrs. Matbeson & Co., of No. 3 Lombard street, London, Eng- 
land, reprçsented certain holders of the first mortgage bonds of the Railway 
Company, and H. W. Smithers, of London, England, wâs their agent, and 
W. J. Palmer, président of the Railway Company, represénted the RaUway 
Company, the Construction Company, and certain other holders of thèse flrst 
mortgage bonds. On the books of the Railway Company was an account 
called "Indivlduals and Companies," containing charges and crédits wlth 
those with whom the Railway Cotapany did not bave sepàrate accoimts, 
whlch was a well-known method among railroad mai of keeping such ac- 
counts. On August 31, 1886 those engaged in the negotiatlons desired to 
know the amoimt of the fioating debt of the Railway Company, and, upon 
Inqulry made by Smithers and of Palmer as to the amount of it, a statement 
in relation thereto was asked of and in good faith made in wrltlng by Mr. 
Spackman, the treasurer of the Railway Company and of the Construction 
Company, and by him handed with a letter to Palmer, who delivered the 
statement and letter to Smithers. The said letter and the said written state- 
ment of the fioating debt of the said Railway Company are as foUotws: 

"New York, August 31, 1886. 
"General W. J. Palmer, Président— Dear Sir: As requested, I inclose here- 
With statement of the fioating debt of the Mexlcan National Railway Co., 
as shown by its books so far as written up, to wit, June 30, 1886. 

"Very truly yours, Wm. M. Spackman, Treasurer." 
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"Floatlng Debt Meiican National Railwày Co., Omlitting Mahiring Coupodis 

on its First Mortgage Bonds, Rental of Equipaient 

and Eental of Leased Lines. 

As of June 30, 1886. 

Vouchere $ 37,168 18 

Pay roUs.. 66,808 05 

Foreign roads 108 57 

Bills payable 43,749 19 

Individuals and Co's 110,73198 

Unclaimed wages 2,169 14 

Tex. Mex. Coups, outstanding $ 4,410 00 

Tex. Mex. CJoups. maturing JvUy 1, '86 30,440 00 34,850 00 



$295,581 U 

Less: 

Agents aitd conductors „ $25,967 98 

Stamp account 313 07 

U. S. mail 2,403 70 $28,684 76 

Lesâ cash: 

N. Y. office $6,072 92 

B. W. Thaclier, casUa: 27,453 30 

H. P. Webb, cashier. 21,403 96 

$54,030 18 

Less âne: 

B. W. Thacher, department account. . . $3,396 40 

Loudon agent ., 945 45 4,34185 60,583 33 

$79,273 08" 

The amount of $110,731.08 tnentioned as due to "Individuals and Companles" 
by the said Railway Cpmpany on tlie. said statement made by tlîe sald 
Spackman waB made up as foUows: 

Due to Brownsville & Gulf Company $ 1,086 31 

Due Tex. Mex. Nortliern Railway 52 50 

Due Insurance 643 03 

Due Construction Company 145,407 38 

$147.190 12 

Due by Individuals and companles $36,277 13 

Due marine Insurance 47 

Due Brownsville Ferry Company. 180 54 86,458 14 

$110,731 98 

At thls time thls Item: "Equlpment trust certiflcates and coupons recelv- 
able, $207,000,"— stood on the balance sheet of the Railway Company of June 
50, 1886, in the books of that Company. 

On or about the 15th day of October, 1886, the agreement called the 
"Matheson-Palmer Agreement" (plaintiff's Exhiblt A) was executed; and 
upon the faith of the correctness of this statement as to the floating debt 
of the Railway Company those engaged in the negotiations Inserted in it tlie 
clause contalned in the flfth paragraph thereof, which reads as follows: "And. 
a sum not exceeding $217,000, to be applled to llquldate the Indebtedness of 
the existing Railway Company." Neither, on August 31, 1886, nor at the 
tlme of the making of the said Matheson-Palmer agjeement, dld Smithers In- 
qnire Into the détails of the statement of the floating debt of the Railway 
Company further, or know that the amount of $110,731.98, mentloned on state- 
ment as du* from the Railway Company to Individuals and companles as of 
June 30, 1886, was made up by Includlng a debt due from the Railway Com- 
pany to the Construction Company of $145,4(>7.38; or know that there was 
npon the boôks of the Ballway Company an entry as Of a balance due to tho 
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Railway Company by the Construction Company of $207,000 equlpment trust 
certiflcates and coupons. 

(12) On October 1, 1886, the Construction Company stoçd credited on the 
books of the Ballway Company, and the Kailway Oompajuy stood charged 
on the books of the Construction Company, with $104,244.10, which was 
correct, and, with interest, amounted to $111,454.28, which was then due from 
the Railway Company to the Construction Company. 

(13) While the reorganlzation proceedlngs were going on under the Matlie- 
son-Palmer agreement, and until Ist August, 1887, the possession of the 
railroad remained as before, and it was operated and improved In the 
name of the Railway Company, and dealings with the Construction Com- 
pany were continued as before the making of that agreement, awaiting a 
détermination of whether the reorganization prooeedings provided for in 
that agreement would be carried eut, and the disposition of the property un- 
der the agreement If they should be. They were carried out, and the de- 
fendant entered into the possession of the railroad, and begari the bi)eratlon 
of it on that day. Durlng thls 10-months i)erlod from October 1, 1886, the 
date agreed tofor thls purpose, until August 1, 1887, there were varions trans- 
actions about the opération and improvement of the railroad with the Con- 
struction Company pursua,nt to the contracts tietween the Ballway Company 
and the Construction Company, in which the Construction Company ad- 
vanced and pald moneys or Tâlue to or for the use or beneflt of the railroad, 
and upon request fumlshed materials for It, and moneys were had and re- 
ceived for and to the use of the Construction Company; and divers payments 
of money ,were made to the Oonstruction Company. Upoù thèse transactions 
during this period the Construction Company is charged with thèse amounts, 
mentloned. in defendant's Exhibits Nos. 21 and 22: 

Cash $106,214 42 

Materials from shops and stores 143.246 74 

Sundries, together 14,432 70 

Cash on voucher 190,624 42 

Cash 5,677 95 

Use of drill 1,309 75 



$461,505 98 

And the Construction Company is credited with thèse amounts: 

Vouchers and cash, as shown in defendant's Bxliibits Nos. 

21 and 22 $219,246 60 

Collected on mortgages 8,612 69 

Reorganlzation expenses 2,530 74 

Sundries and cross entrles 987 45 

Payments to Mendez 12,165 61 

El Salto lien 8,199 02 

Value of cars, and setting up the same 133,983 33 

New work and services 22,755 66 

Zacatecas & Colima earnings 10,526 70 

Bonds for Mendez 4,100 00 

$423,107 80 
Balance In thèse transactions durlng this period agalnst 
Construction Company $ 38,398 18 

Of thèse Itrans $11,8U,.45 of the payment of $12,165.61 to Mendez, $444.72 
of the El Salto lien, and the $4,100 for bonds for Mendez,— in ail, $16,356.17,— 
accrued whoUy before October 1, 1886; $5,815.73 of the remainder of the El 
Salto lien Is the proportion of six months' Interest due November 15, 1886, 
for the 4% months prier to October 1, 1886; and $1,938.57 the residue, is the 
proportion of the 1% months between October 1 and November 15, 1886. 
But the whole of ail thèse Items was pald! or fumlshed In good faith during 
the 10-months period. If the Construction Company should not be credited 
hère for the payments of what accrued whoUy before October 1, 1886, the 
balance agalnst it would be $54,754.35; If not for either thls or the proportion 
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of interest for the 4% montiis before that date, the balance agalnst It would 
be $60,570.08. 

(14) On or about the 5th day of February, 1887, the défendant was Incorpo- 
rated under the laws of Colorado, and in the months of February, March, 
April, and May, 1887, foreclosure proceedings were taken in the courts of 
the republlo of Mexico to foreclose the flrst mortgage upon the property of 
the Rallway Company, and with the assent aud assistance of the Construction 
Company therein it was foreclosed; and on or about the 24th day of May, 
1887, a conveyance of the railroad, with the exception mentioned in the 
Matheson-Palmer agreement, in whicb the Construction Company jolned, 
was executed and delivered to the défendant. 

(15) The Matheson-Pabner agreement provided (article 8) that the Construc- 
tion Company should assign to the new Eailway Company, whlch the de- 
fendant became, ail rolling stock and equipment then upon the Unes, except 
that upon the Zacatecas and Collma divisions, by asslgnlng ail equipment 
certlfioates, whlch were the equipment trust certlficates before mentioned, 
80 that it should be vested with the sole title to this rolling stock and equip- 
ment Pursuant to thls provision the Construction Company delivered the 
whole issue outstanding of equipment trust certiflcates and coupons to the 
Guarantee Safe-Deposit Trust Company, Including the $207,000 thereof to be 
canceled, and they were thereby yielded up and oanceled, of whlch ail those 
Interested had notice, and that account was balanced on the books of the 
Bailway Company by entry: "1887, May 31. By Matheson-Palmer agree- 
ment, $207,000." 

(16) On or about the Ist of June, 1887, the défendant executed and delivered 
to Hugh M. Matheson and Charles Magniac, as trustées, a certain flrst mort- 
gage or trust deed for the securlty of the flrst mortgage bonds of the défend- 
ant, and slnce the exécution of this mortgage the défendant bas Issued $12,- 
500,000 In par value of principal of flrst mortgage bonds, and of the proceeds 
thereof $217,000 was before Janiiary 1, 1888, received by the défendant, to be 
applied to liquidât© the indebtedness of tbe former exlstlng rallway company 
according to the provisions for that purpose in the flfth article of the Mathe- 
Bon-Palmer agreement. 

(17) The défendant bas substantlally complied with ail Its part of the pro- 
visions of the Matheson-Palmer agreement, except the liquidation of the In- 
debtedness of the Bailway Company to the Construction Company. 

Between October 1, 1886, and August 1, 1887, there was pald from the cur- 
rent assets of floating debts of the Rallway Company contracted prior to that 
time, and entered on the books of the Rallway Company: 

Tex. Mex. coupons , $ 32,690 00 

Vouchers 49,844 42 

Pay roU 68,199 96 

BlUs payable 850 00 

Foreign roads 129 07 

Unolaimed wages 1,806 49 

Indlvlduals and companies 5,758 63 



$159,278 57 

And of such debts not entered on the books of the Rallway Company: 

On vouchers N. ï. and Mexico $28,073 53 

Less correction admitted 662 12 



$27,411 41 

For materials used prier to October 1, 1886, but pald for after 

that date 5,755 75 

One-baU of Tex. Mex. coupon of Jan. 1, 1887 2,760 00 

One-half of Corpus ChrlStl coupon of Jan. 1, 1887 12,460 00 

Interest pald on notes 2,418 40 

On equipment trust certiflcates 285 83 

$51,091 39 
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The Construction Company bas pald,ojf debts of the RailTîfay Company ac- 
cnied before October 1, 1888, the sev'éral notes before mentloned, as stated, 
$40,000; to Mendez, for services as comsel, as stated, $11,811.45; and for 
bonds for Mendez, as stated, $4,100. There bas been collected since October 
1, 1886, of current assets arlsing from the opération of the' railroad before 
that date, as foUows: 

Agents and conductors $ 17,895 13 

Stamp account 253 73 

United States maHs 2,245 42 

Cash 58,894 79 

Brownsville Ferry Company 165 88 

Individuals and companies 39,93G 28 

$119,391 23 

And there rema4ned, at the tlme of the commencement of this action, of 
such assets uncoUected and uncoUectlble the sum of $34,244.40. 

(18) The défendant Itself bas paid of tHë floating Indebtedness of the Rall- 
way Company exlstlng October 1, 1886, slnce August 1, 1S87, $26,459.96. 
ThIs is ail that the défendant bas paid directly from the fund of $217,000. 

(19) From a tlmè prier to July 1, 1890, to a time subséquent to December 
1, 1891, the défendant was the owner of certain bonds of the republlc of 
Mexico to the amount of $75,000, vrtdch bonds were deposited In the Banco 
Nacional of Mexico as security to the Mexican government for the comple- 
tlon of certain Unes in the republlc. During the same period the Interest 
became due on the bonds as follows, riz.: 

July 1, 1890 $900 

Dec. 1, 1890 900 

July 1, 1891 900 

Dec. 1, 1891 90O 

U. S. Cy $3,600 

— Which amounts the Construction Company collected and received, and bas 
not paid to the défendant 

(20) After the receipt by the défendant of tiie sum of $217,000, hereinbefore 
mentloned, the défendant, on or about the 14th day of Aprll, 1890, entered 
Into agreement of arbitration with the Construction Company, a copy of which 
is annexed to the complaint, and entitled "Arbitration Agreement." After the 
making of the sald arbitration agreement the Construction Company and the 
défendant proceeded from tlme to time with the hearing and taking of tes- 
timony before thé àrbltrators therein named, as in the sald agreement pro- 
vlded, until the same was revoked by the défendant on the 16th day of July, 
1891, to which the thne for completing the arbitration had been by agree- 
ment extended; and the Construction Company In ail respects on its part fully 
performed the arbitration agreement until the same time, and paid half of 
the expenses thereof, amounting to $1,731, on expectation that it would be 
carrled out. The arbitration was revoked by the défendant because of a 
décision by the arbdtrators to receive évidence of clalms in favor of the 
Construction Company agalnst the Raûway Company, which the Construc- 
tion Company Insisted should be sét off agalnst claims made by the défend- 
ant In behalf of the Railway Company agalnst the Constniction Company; 
and because the défendant preferred to revoke, rather than to go on. No 
décision was madë as to any disposition to be made of thèse claims If 
proved, and the évidence Isfound to hâve been admitted for the better under- 
standlng of th© matters submitted, and not for thé purpose of going outside 
of them or of the submission. No misconduct or ground for charging mls- 
conduct or departore from thé submission Is found. 

(21) After the happening of ail the matters aforesald, and before the com- 
mencement of thls action, the Consti-uction Company duly assigned, trans- 
ferred, and set over unto the plaintiff thé causes of action of the Construc- 
tion Company against the défendant, hereinbefore set forth, and ail th« 
daims of the Construction Company against the défendant arising out oî 
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tUe said provisions of tlie Mattieson-Palmer agreement witli ro-ference to tlie 
fund or sum of $217,000, mentloned therein, as aforesaid, and ail moneyé 
<itie or to become due upon the claims, or either of them, and every right of 
action of every description veliatsoever of the Construction Company agalnst 
the RaUway Company by reason of sucih claims, or any of them, and also 
the entlre interest and right of every description vehatscever of the Con- 
struction Company in and to the fund or sum of $217,000, and also ail claims 
of the Construction Company against the défendant upon, and for breach of, 
the arbitration agreement. 
And thèse facts are now placed upon record berein. 

Edward M. Shepard, for plaintiff. 
Treadwell Cleveland, for défendant 

WHEELER, District Judge, (after stating the facts.) This flnd- 
ing of facts has been made pursuant to section 649 of the Eevised 
Statutes of the United States. Upon thèse facts the défendant is 
liable for the debts of the Eailway Company to the Oonstruction 
Company, on whose rights the plaintiff stands, by force only of the 
express provision stated in the Matheson-Palmer agreement. The 
défendant insiste that payments of such debts existing October 1, 
1886, made from the current assets of the Eailway Company or by 
the Construction Company, are to be reckoned in diminishing the 
iimit of the provision for such debts. If the provision had been 
that such debts should be paid to an amount not exceeding $217,- 
OOO, this claim might hâve been well fonnded; but it was of "a 
sum not exceeding $217,000, to be applied to liquidate the indebt- 
edness of the existing Eailway Company." This is not a mère 
provision that not exceeding that amount of debts shall be paid, 
but a provision of that sum to be applied so far as it will go to 
the liquidation of such .debts. The Eailway Company was, in 
the contemplation of the parties to the agreement, to disappear. 
The défendant was to become its successor, and its net debts were 
to be provided for. This fund seems to be such a provision. It 
was to be added to the assets, not substituted for them; and it 
is to be resorted to so long as it may last for the payment of such 
debts not otherwise paid. The défendant has by the finding ap- 
plied only 126,459.96 of this fund in liquidation of such debts. The 
balance, of more than $190,000, with interest since it was received, 
is left to be resorted to. 

That the Eailway Company correctly stood a debtor to the Con- 
struction Company upon the books of both on October 1, 1886, for 
$104,244.10, is found as a fact. The interest computed to that 
day, $7,210.18, has not, apart from the principal, been questioned; 
which mates then due $111,454.28. The identity of stockholders 
and ofiOlcers, the relation of the two companies to each other and 
to the subject-matter, and the means by which the provision came 
into the agreement, are relied upon to exclude the Construction 
Company from it. 

The identity of stockholders and officers found did not make the 
corporations legally identical. They had separate stockholders 
and officers also, and separate property ajid dealings. It merely 
Buggested and required more careful scrutiny pf their transactions 
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with each other. In which still others became interested, wMch 
bas been given. They could owe each otber. The Eailway Com- 
pany did owe the Construction Company, and what was so owed 
was an indebtedness. The agreement nowhere expressly, or, as 
understood, impliedly, distinguishes between the construction Com- 
pany and other creditors in respect to floating or other indebted- 
ness. That this debt was placed, in the statement furnished, 
among those to individuals and çompanies, when it might perhaps 
more appropriately in railroad bookkeeping hâve been separated, 
is not found to hâve deceived any one. The amount, not the form, 
of the indebtedness was what was important to the business then 
in hand. 

The Matheson-Palmer agreement was not signed till October 
15th, although, as to accounts which were dated as of the Ist of 
each month, the reckoning is by agreement made as of October 1, 
1886. Before October 15th the Construction Company had, as ac- 
commodation indorser, paid the Hinchman notes, amounting to 
140,000, for the Eailway Company. The agreement as to dates 
does not affect this transaction, whereby the Eailway Company 
was indebtôd to the Construction Company for so much paid for 
it, at the time of the exécution of the Matheson-Palmer agreement. 
This indebtedness would come within the provision of $217,000 to 
liquidate the indebtedness of the Eailway Company made in that 
agreement, and makes the indebtedness of the Eailway Company 
to the Construction Company provided for $151,454.28. 

The Eailway Company had agreed to deliver to the Construction 
Company 8,000 shares of stock of the Eailway Company to re- 
place that with which the notes were paid, or pay |10 per share 
therefor. The stock was not demanded-till October 22d, after the 
Matheson-Palmer agreement was signed, and has never been de- 
livered or paid for. The plaintifif claims that the debt of the Eail- 
way Company to the Construction Company growing out of this 
transaction became $80,000 of indebtedness provided for in the 
$217,000. The défendant insists that no part of it, and especially 
that but $40,000, is so provided for. The Eailway Company could 
hâve extinguished the liability at any time before the holder exer- 
cised his option, by paying the notes. This was the situation dur- 
ing a part of the time ôf the negotiation of the Matheson-Palmer 
agreement, and the liability did not become $80,000 till after the 
exécution of that agreement. As au indebtedness it was only |40,- 
000 at the time of that exécution, within the terms of the provision 
for the liquidation of indebtedness. The further liability could 
be satisfled by the delivery of the stock, which, as the company 
was insolvent, would hâve no actual value. Under thèse circum- 
stances this excess of liability beyond the $40,000 of original indebt- 
edness does not seem to be such an actual indebtedness as to come 
within the terms of the provision for the liquidation of indebted- 
ness, but rather to be a penalty for nonpayment of the notes. The 
Matheson-Palmer agreement, when made, became operative upou 
ail the property which it would affect, and those in possession would 
hold it for those who should ultimatdy become entitled to it, with 
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no right to incumber it beyond what would be necessary for its 
préservation and use; and this liability of the Railway Company, 
accruing after the maMng of the agreement for not meeting its 
indebtedness, would not seem capable of being made a charge upon 
the balance accruing from the assets of the Railway Company 
against the Construction Company, so as to prevent its going in 
réduction of the indebtedness to the Construction Company pro- 
vided for in the agreement. 

Whether the payments made by the Construction Company to 
Mendez for services, for bonds for Mendez, and on the El Salto 
lien, during the 10-months period, which hâve- been credited to 
that Company in the transactions of that period, should not at ail, 
or only in part, be so credited, is not material as the figures stand. 
Ail of such payments that should be disallowed there because they 
accrued before that period would become a part of the indebted- 
ness existing before. If they should be taken from there, and 
added to the debts, they would be increased just as much as the 
balance against the Construction Company during that period to 
be dedncted would be increased. Reckoned either way, the bal- 
ance left due the Construction Company would be $113,056.10. 

The défendant, however, claims that the transaction in respect 
to the equipment trust certiflcates created a debt or liability of 
the Construction Company to the Railway Company, existing both 
on October 1 and October 15, 1886, and large enough to meet and 
extinguish the debts and liabilities of the Railway Company to 
the Construction Company at either of those times, £ind more. But 
the Construction Company had not purchased thèse certiflcates, 
nor agreed to pay anything for them; and the transaction did not 
create any debt either way. The certiflcates were not to be 
yielded up to the Railway Company to be used, but to be canceled ; 
and the Railway Company had no right to use them otherwise. 
If the failure to yield them up created any liability, it would hâve 
been for only nominal damages, for the Railway Company had suf- 
fered nothing from the failure; and the certiflcates hâve since 
been delivered and canceled under the Matheson-Palmer agree- 
ment, to which the Railway Company was a party, which was the 
same in efifect as if they had been delivered to and canceled by the 
Railway Company itself. 

The Matheson-Palmer agreement, when made and executed, be- 
gan to operate immediately upon the rights of ail the parties to it 
as between each other, and upon the title to property within its 
reach; but the varions proceedings to be taken under it would 
require considérable time. Still no provision was made for deal- 
ing with the property, for compensation about the care of it, or 
for interest on money, or debts among the parties, which would 
be in abeyance. The whole related to one object, and in eflect 
would date from the beginning, like a term of court, or a session 
of parliament, at common law. Therefore no interest would seem 
to be chargeable meanwhile as between the partiesu The period 
by the receipt of the money for the liquidation of the debts of the 
ï^ilway Company ended before January 1, 1888, — ^how long before 
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does not appear. After that the défendant had the money witb 
which to pay thèse debts, and should be charged with interest on 
what remained unpaid after deducting what the assets of the 
Railway Company paid, f 113,056.10, which, to November 14, 1893, 
is $39,814.57, amounting to $152,870.67, 

tTpon the flndîng no question seems to be left but that the de- 
fendant became liable to the Cîonstruction Company for what the 
latter laid ont and lost by the making and reroking of the arbitra- 
tion agreement, which was $1,731; and with interest from revoca- 
tion, $241.77, amounts to' $1,972.77. 

The $3,600 received by the Construction Company, belonging to 
the défendant, is understood to hâve arisen from the same trans- 
actions, and to be proper to be deducted. As this amount was 
much less than the interest then accrued in favor of the Construc- 
tion Company, no interest Is allowed upon it. 

Thèse sums of $152,870.67 and $1,972.77, amounting to $154,843.44, 
less $3,600, leave due $151,243.44. 

Let judgment be entered for the plaintiff for $151,243.44. 



PAUIiT T. STATE 7,0AN & TRUST CO. 

(Circuit Court of Appeals, Nlnth Circuit November 14, 1893.) 

No. 137. 

Nationai, Banks — Insolvenct — Statutoet Liabiutt op Stockholdebs— 
Plkdgbe dp Shares. 

A corporation which holds certain sharès of stock In a national banlj 
as collatéral securlty for a loan, and is carrled on the registry of the 
bank as the bolder of such stock "as pledgee," Is not subject, on the 
bank's Insolvency, to the statutory Uabllity of a stockholder. 

In Error to the Circuit Court of the United States for the Southern 
District of Callfomia. 

At Law. Action by Frederick N. Pauly, as receiver of the Cali- 
fomia National Bank of San Diego, against the State Loan & Trust 
Company, a corporation, to recover an assessment upon 200 shares of 
the stock of said bank held by défendant. Findings and judgment 
of the circuit court for défendant 56 Fed. 430. Plaintiff brings 
error. Affirmed. 

M. T. Allen, for plaintiff in error. 

W. P. Gardiner, for défendant in error. 

Before McKENNA, Circuit Judge, and HAI^ORD, District Judge. 

HANFOBD, District Judge. The opinion of the judge who de- 
eided this case in the circuit court contains the following accurate 
and concise statement of the case, and of the question at issue: 

"The plaintiff, as receiver of an Insolvent national bank, brings this suit 
against the défendant bank to recover the amount of an assessment on 
two hundred shares of the stock of an insolvent bank originally taken by 
the défendant as collatéral securlty for $12,500, with Interest thereon, 
loaned by défendant to J. W. Colllns aud S. G. Havermale upon that securlty, 
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and ùpon the promissory note of Havermàle, Indorsed by CoUlns. At the 
time of the loan, Collius was président, and Havermàle one of the directors. 
of the California National Banli of San Diego, and each was registered 
owner and holder of one hundred shares of its stock. The bank was then 
carrying on its ordinary business, and, so far as known to the défendant 
and the public, was perfectly solvent. Upon the making of the loan, and for 
the purposG of securing its repayment with interest, OoUins and Havermàle 
each indorsed in blank hls certlficate for one hundred shares of the stock 
In question to défendant, and thereupon, and upon the application of the 
défendant to the bank whose stock was thus represented and assigned, that 
bank took up the two certiflcates issued to OoUins and Havermàle, and in 
Heu of them Issued to the 'State Loan & Trust Co. of Los Angeles, as 
pledgee,' two certiflcates for one hvmdred shares each. 

"The défendant thus stood upon the registry of the National bank as the 
holder of two hundred shares of its stock 'as pledgee,' and so stood at the 
time the bank became insolvent. The indebtedness to' défendant for which 
the stock was given as security, though reduced in amount to $10,000, con- 
tinued; and the question presented for décision is whether, under such cir- 
cumstances, défendant is llable for an assessment upon the two hundred 
shares of stock for the benefit of the creditors of the Insolvent bank, The 
statute providing for the association of persons for carrying on the business 
of banking, provides among other things, as foUows: 'The capital stock of 
each association shaU be divided into shares of one hundred dollars each, 
and be deemed personal property and transférable on the books of the asso- 
ciation In such manner as may be prescrlbed in the by-laws or articles of as- 
sociation. Bvery person becoming a shareholder by such transfer shall, in 
proportion to his shares, succeed to ail rights and liabilities of the prier 
holder of such shares; and no change shall be made in the articles of asso- 
ciation by which the rights, remédies, or security of the exlsting creditors 
of the association shall be impaired.' Rev. St. § 5139. By section 5151 of 
the Revised Statutes it is declared: 'The shareholders of every national bank- 
ing association shall be held Individually responsible, equally and ratably, 
and not one for another, for ail contracts, debts, and engagements of such 
association, to the extent of the amount of thelr stock therein, at the par 
value thereof in addition to the amount invested in such shares,'— -with cer- 
tain exceptions not applicable to the présent case. Section 5152 Is as foUows: 
'Persons holding stock as executors, adminlstrators, guardians or trustées, 
shall not be personally subject to any liabilities as stockholders, but the es- 
tâtes and funds in their hands shaU be liable in like manner, and to the 
same extent as the testator, intestate, ward, or person interested in such 
trust funds, would be If living, and compétent to act and hold the stock 
in his own name.' " 56 Fed. 430. 

The circuit court gave a judgment in favor of the défendant, 
and the plaintiff has brought the case to this court by writ of error. 

The décision of the circuit court, as appears by said opinion, was 
placed upon the ground that the défendant was not in fact owner 
of the stock, and, as the stock register showed that it held the same 
merely as pledgee, there was no estoppel. Counsel for plaintiff in 
error controverts thèse conclusions, contending that a pledgee of 
stock is the légal owner thereof; that the register, by showing the 
défendant to be the holder as pledgee, showed it to be the légal 
owner, having the légal rights, and subject to ail the légal lia- 
bilities, incident to ownership. 

We think, however, that the error is in the argument of counsel, 
rather than in the décision of the court. By delivery of a pledge as 
security for the payment of a debt, the pledgee acquires only a lien 
or spécial property in the article or things pledged. Story, Bailm. 
§§ 287, 307; 18 Amer. & Eng. Enc. Law, 590. Even where, in lieu 
of delirery, an apparent transfer of title is made for the purpose 
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merely of securîty, the gênerai property remains in the pledgor. 
18 Amer. & Eng. Enc. Law, 591, note; Cross v. Canal Co., 73 Cal. 
302, 14 Pac. 885. True, in the opinion of the suprême court of the 
United States, by Mr. Justice Matthews, in Easton v. Bank, 127 
U. S. 532, 8 Sup. et. 1297, it is said that, "where personal property 
is pledged, the pledgee acquires the légal title and the possession." 
Prom the report of the case, it dOes not appear whether the point 
was argued, or the authorities referred to. Considering the facts 
of that case, it is certainly a question whether or not the one brief 
sentence quoted has wrought a radical change in the law. But, if 
so, stiU we must hold that in California the law is as we hâve stated. 
That rule is adopted by express provisions of the Code. CivU Code 
Cal. §§ 2872, 2877, 2888, 2889; Cross v. Canal Co., supra. 

The judgment should be afQrmed, for the reasons given in the opin- 
ion above referred to, and it is so ordered. 



H. 0. AKELHY LUMBBR CO. v. RATJEN. 

(Circuit Court of Appeals, Eighth Circuit November 13, 1893.) 

No. 311. 

Master asd Sehtant— Safb Place— Insufficienï Jjight. 

The tlilrd nlght ot plalntifl's employment In the mill of a lumber Com- 
pany, whlle engagea in pushing a laden car on a platform 20 feet from 
the ground, which platform, at the place of disaster, was narrowed, by 
reason of a curve, to a width, outside the car track, of only 6 or 8 inches, 
he stepped therefrom, and sustained the Injuries complained of. The 
only llght furnlshed to worli by was that feebly emitted from the lan- 
tem of a fellow workman. Eeld that, on thèse facts, the verdict of the 
Jury, flnding the lumber company gullty of négligence, and plaintiff not 
gullty of contributory négligence, should not be set aside on appeal. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

At Law. Action by Ole Johnson against the H. C. Akeley Lum- 
ber Company to recover for personal injuries. Af ter verdict, plain- 
tiff died, and Peter Rauen was appointed spécial administrator. 
Judgment for plaintiff. . Défendant brings error. AfQrmed. 

Emanuel Cohen, (Stanley E. Eltchel and Frank W. Shaw, on the 
brief,) for plaintiff in error. 

Charles A. Ebert, (Henry Ebert, on the brief,) for défendant in 
error. 

Before CALDWELL and SANBOEN, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought by Ole 
Johnson to recover for personal injuries alleged to hâve been re- 
ceived through the négligence of the H. C. Akeley Lumber Com- 
pany. There was a trial to a jury, and a verdict and judgment 
for the plaintiff, and the lumber company sued out this writ of 
error. Aiter the verdict was rendered, the plaintiff in the action 
died, and the défendant in error was appointed spécial adminis- 
trator of his estate. The only assignment of error relied upon 
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in argument ia tliat the court refused to give a peremptory instruc- 
tion to the jury to return a verdict for the défendant. 

Thèse are the leading facts in the case: The lumber company 
operated a large sawmill. Connecting with the mill was a main 
platform, raised 20 feet from the ground, extending out from the 
mill for a considérable distance. From this main platform there 
branched off, at right angles with it, 15 other platforms, called 
"alleys." On ail the platforms there were tracks made of iron 
rails, upon which cars loaded with lumber at the mill were run 
for the purpose of carrying and distributing the lumber so that 
it could be piled on either side of the alley tracks mentioned. On 
the main track the cars were drawn by horses, and, as each car 
came in front of the alley for which it was intended, it was de- 
tached, and switched off on the alley track. Sometimes the car 
switched off was run around the curved switch into the alley by 
the men having charge of the main track, and at other times 
it was only shoved on the switch far enough to clear the main 
track, and had to be pushed around the curve in the switch, and 
into the alley where it was to be unloaded by the men engagea in 
unloading the lumber from the cars, and piling it. In alley 9, 
where the accident occurred, the platform on one side of the 
switch track was gradually narrowed from the point where it sep- 
atated from the main track, where it was 6 feet wide, or more, 
untU, at the angle formed by the alley and the platform, it was 
only 6 or 8 inches wide, and one stepping more than that distance 
from the iron rail would be precipitated a distance of 20 feet to 
the ground. The plaintiff was employed to pile lumber at night in 
thèse alleys. It was part of his duty to push, or assist in pushing, 
the cars on the alley tracks to the place where they were to be 
unloaded. He was not fumished with a lantem, though the man 
who worked with hùn had one which gave out a feeble light. The 
tracks and yard where the lumber was piled were not lighted, and 
the men at night worked in the dark, save the light emitted from 
the lantem. The third night after the plaintiff was employed, he 
was set at work in alley 9. A car load of lumber intended for that 
alley was plaeed on the switch by the conductor of the cars on the 
main track, but it was not run around the curve, and down into 
the alley. The plaintiff, in company with his feUow workman, who 
had been waiting in the alley for the arrivai of the car, proceeded 
to it, and the plaintiff, placing his shoulder against the corner of 
the car, proceeded to push it. He continued in that position, push- 
ing the car, until the point in the curve of the switch was reached 
where the platform was only 6 or 8 inches wide outside of the 
rail of the track, when his steps fell beyond this narrow platform, 
and he was precipitated to the ground, a distance of 20 feet, and 
received the injuries complained of. He claimed he had no 
knowledge of the narrowing of the platform around the curve, and 
that there was not light enough to enable him to see it. 

The spécifie act of negUgence charged is that the lumber company 
did not provide the plaintiff with a reasonably safe place in which 
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to do the work he was engaged to do,— especially so, coasidering 
that the work had to he done after nigh.t. The court belbw, in a 
commendably brief and clear charge, to which the plàintiff in 
error tpok.no exception, stated to the jury the rules of law appli- 
cable to the case. The jury hâve îound that the défendant was 
guilty of négligence, and that the plaintifl was not guilty of con- 
tributory négligence, and on the évidence in this record this court 
cannot set aside that flnding. The cases of Ferren v. Eailway Ce, 
143 Ma,S8. 197, 9 N. E. 608, and Staclanan v. Kailway Co., ÇWïs.) 
50 N. "W. 404, may be referred to as fnlly supporting the jury in 
their conclusions, and the judgment of thç lower court. 
The judgment of the circuit court is afflrmed. 



W. B. GRIMES DRY-GOODS CO. v. MALOOLM, (WAPLES, Intervener.) 

(Circuit Court of Appeals, Hlghth Circuit. October 30, 1893.) 

No. 298. 

1. Evidence— Déclarations dp Geantob. 

On trial of an issue as to wlietlier or not an instrument is a cliatœl 
mortgage, or an assignment for ttie beneflt of creditors, testlmony of tlie 
person executing it, as to statements made by liim to a third person 
as to Its character, Is inadmissible. 

8. Triai.— Spécial Findings by jDBY^PoLiiOViNo Statb Pbacticb. 

Mansf. Dig. Ark. § 5142, in force in tli,e Indlan Territory, and providing 
that the jury may be requlred to flnd specially upon partlcular questions 
of fact, having been decided by the suprême court of Arliansas not to be 
mandatory, and, such a statute not belng obligatory upon the fédéral 
comrts, the refusai of the court In the Indian Territory to submlt ques- 
tions for spécial findings is not a ground for reversai. 

3. ApPBAii— Habmless Ebrob— Directing Verdict. 

It Is not reversable error for the court to direct a juror to agrée with 
his fellows, when the évidence is of such a character that the court may 
talie the case from the jury and direct a verdict 

4. Bamb— Instbuotions. 

Where no other verdict could hâve been rightfully rendered, the ap- 
pellate court will not conslder exceptions based on instructions given 
and refused. 

In Error to the United States Court in the Indian Territory. 

At Law. Action commenced by attachment by the W. B. Grimes 
Dry-Goods Company against John Malcolm. Paul Waples inter- 
vened, claiming the attached goods under a deed of trust. Judg- 
ment for the intervener. Plaintiff brings error. AfSrmed. 

N. B. Maxey and John N. Eitter, for plaintiff in error. 
A. G. Moseley, for défendant in error Waples. 

Before CALDWELL and SANBOEN, Circuit Judges, and THAY- 
EE, District Judge. 

CALDWELL, Circuit Judge. This case is identical in its 
origin, and in the principal questions involved, with the case of 
Hat Co. V. Malcohn, 2 C. C. A. 476, 51 Fed. 734. We need only 
consider, therefore, the assignments of error which raise questions 
not decided in that case. 
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Tlie plaintifE in error ezamined Malcolm, the mortgagor, as a 
witness, and in the course of the examination asked the witness 
if he had not told one Wiswell that the instrument under which 
Waples, the interpleader, claimed the goods, was an assignaient, 
and that it was Toid. The interpleader interposed an objection to 
the question, which the court properly sustained. The mortgagor 
could not préjudice the rights of the mortgagee by statements ma de 
to third parties after the exécution of the mortgage, and the de- 
livery of the property thereunder to the trustée. 

The court refused the plaiptiff's request to submit to the jury 
11 questions for spécial findings. The Arkansas Code, in force in 
the Indian Territory, provides that "in ail actions the jury in 
their discrétion may render a gênerai or spécial verdict, but 
may be required by the court in any case in which they render 
a gênerai verdict to find specially upon particular questions of fact 
to be stated in writing. • * *" Section 5142, Mansf. Dig. The 
suprême court of Arkansas has decided that this section is not 
mandatory, but that whether a jury shall be required to flnd 
specially upon particular questions of fact is a matter within the 
discrétion of the court Eailway Co. v. Pankhurst, 36 Ark. 371, 378. 
Moreover, state statutes which require the state courts to submit 
spécial questions to the jury are not obligatory upon the fédéral 
courts. Association v. Barry, 131 U. S. 100, 119, 9 Sup. Ct. 755. 

A further assignment of error is that the court, in effect, told 
one of the jurors trying the case that it was his duty to agrée with 
his fellows in finding a verdict for the interpleader. The record 
contains ail the testimony, and, upon looking into it, we are ail 
of the opinion that there was no évidence tending in the slightest 
degree to impeach the interpleader's title to the property, and that 
the court should hâve so told the jury, and directed them to re- 
tum a verdict for the interpleader. It was not error for the court 
to direct one juror to do what it ought to hâve directed aU of 
them to do before leaving their box. The mortgage, and proof of 
possession taken thereunder, established the interpleader's title 
to the property, and there was no évidence tending to establish a 
contrary conclusion. 

This case, as well as that of Hat Co. v. Malcolm, supra, seems 
to hâve been tried on the assumption, assented to by ail parties, 
that it was compétent for the attaching creditors, for the purpose 
of defeating the mortgagee's title, to contradict and vary the terms 
of the mortgage by paroi testimony, and to show, if they could, 
that the grantor or mortgagor designed the instrument for an 
assignment for the beneflt of creditors, and not a mortgage, and 
that, if the grantor intended that the instrument should operate as 
an assignment, it must hâve that opération, without regard to its 
terms, or to the knowledge or intention of the grantee or mortgagee. 
We do not wish to be understood as assenting to the soundness of 
thèse assumptions. An inquiry into their soundness is not neces- 
sary, however, to the décision of this case. Assuming, but not de- 
ciding, that they are good law, it is suiHcient to say that there 
is not a particle of proof in the case tending to show that either 
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of the parties to the instrument intended it to be other than what 
it purports to be on its face, namely, a mortgage. 

It is well settled that a fédéral court may withdraw a case from 
the considération of the jury, and direct a verdict for the plaintiff or 
the défendant, as the one or the other may be proper, where the 
évidence is undisputed, or is of such conclusive character that the 
court, in the exercise of a sound judicial discrétion, would be com- 
pelled to set aside a verdict returned in opposition to it. Railroad 
Co, V. Converse, 139 U. S. 469, il Sup. Ct. 569; Sanger v. Flov?, 4 U. 
S. App. 32, 1 C. C. A. 56, 48 Fed. 152; Hinds v. Keith, 57 Fed. 10. 
Inasmuch as, upon the pleadings and évidence, the jury could right- 
fully find only as they did, it is unnecessary to consider exceptions 
based on instructions given and refused. Upon this record the 
plaintiff could not hâve complained of an instruction to return a 
verdict for the interpleader. 

The judgment of the court below is afiarmed. 



SCHRODER V. TOMPKINS et aL 

(Circuit Court, D. Indlana. November 23, 1893.) 

No. 8,935. 

1. ASSIGNMBNT FOR BeNBPIT OF CrEDITORS— COMMON LAW AND StATTJTORT. 

The Ohlo statute relating to assignments for the beneflt of creditors 
merely prescribes the method of enforclng and adminlsterlns the trust 
after it Is created, and the valldlty and character of the assignment is 
to be determlned by the common law. Mayer v. Hellman, 91 U. S. 496, 
and Johnson v. Sharp, 81 Ohio St. 611, foUowed. 

3. SAME — FOHEIGN ASSIGNMBNTB — PuBLIC POLICT. 

A voUmtary cominon-law assignment, valld in the state where made, 
carrles title to chattels located in anotlier state, and will be enforced by 
Its courts, if not contrary to its own public policy. 
3. Samb — Attachinq Creditors. 

A voluntary common-law gênerai assignment for the beneflt of ail cred- 
itors alilce, executed in Ohio by a partnership having its principal busi- 
ness there, conveys title to Personal property of the debtors in Indiana, 
although one of the partners résides in Indiana; and when possession is 
talien thereunder by the assignée he can hold the property as agalnst 
subséquent attaching creditors not résidents of Indiana, Woolson v. 
Pipher, 100 Ind. 306, distinguislied. 

At Law. Action by Jacob Schroder, as assignée for the benefit 
of creditors, against George W. Tompkins and William Sherry, to 
recover possession of goods of the assignor held by défendants, as 
sheriffs, under certain writs of attachment. Judgment for plain- 
tiff. 

Jacob Shroder, in pro. per. 

Mark E. Forkner and John M. Morris, for défendants. 

BAKER, District Judge. This case is submitted on an agreed 
statement of facts, pursuant to section 553, Eev. St. Ind. 1881. It is 
agreed that the plaintiff is a citizen and résident of the state of 
Ohio, and that the défendants are citizens and résidents of the state 
of Indiana; that the goods and chattels in controversy are of the 
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value of |3,000 and upwards; that on and prior to October 4, 1893, 
Frank Léon and Aaron Metzger were partners doing business under 
the name and style of Léon & Metzger; that they owned a manu- 
factory of clothing, and dealt therein, and bad a jobbing bouse, 
and operated the same, in Cincinnati, Ohio, and had a branch retail 
store respectively in Muncie and New Castle, Ind., under the charge 
of Franli Léon, as a member of the flrm of Léon & Metzger; that 
Frank Léon at the same time was a citizen and résident of Indiana, 
and bas continued to be so until the présent time, and Aaron 
Metzger at the same time was a citizen of Ohio, residing in Cincin- 
nati, and has continued to be so untU the présent time; that sald 
flrm of Léon & Metzger at and prior to October 4, 1893, owned 
goods, wares, and merchandise in their business in said jobbing 
house and factory in Cincinnati, and in their branch stores aforesaid; 
that, being owners and in possession of said goods, they, both being 
présent in Cincinnati as such partners in said city, did voluntarily 
exécute and deliver to the plaintiff on the 4th day of October, 1893, 
a deed of gênerai assignment of ail their goods, wares, and merchan- 
dise, and ail their partnership propérty and assets, which assign- 
ment was duly accepted by the plaintiff, who, on the said 4th day 
of October, 1893, flled said deed in the probate court of Hamilton 
county, Ohio, wherein the city of Cincinnati is located, and ex- 
ecuted a bond conformably to the laws of Ohio for the faithful per- 
formance of his trust in the pénal sum of |50,000, with surety to the 
approval of the court; that, pursuant to said assignment, Léon & 
Metzger surrendered to the plaintiff, on the 4th day of October, 1893, 
ail of said propérty, of which the plaintiff took possession on the 
same day, and has remained in possession of ail of said propérty; 
that the plaintiff has net iiled said assignment, or a copy thereof , in 
the recorder's office in the county where said Léon résides ; that at 
the time of said assignment the store in New Castle was in the 
possession of Cy. Guyer as agent of Léon & Metzger, who was notifled 
by the plaintiff and Léon & Metzger to hold the same for the as- 
signée, which he did until levied on by the sheriff as hereinafter 
stated; that the plaintiff, immediately after taking possession of 
said propérty, caused the same to be appraised according to the 
laws of Ohio; that at and long before said assignment Léon & 
Metzger were indebted to the flrm of A. Bacharach & Co., of Phila- 
delphia, Pa., in the sum of $1,095.75, for goods sold and delivered 
to Léon & Metzger at their store in Muncie for retail therein ; that 
each member of said flrm of A. Bacharach & Co. is, and long has 
been, a citizen and résident of Philadelphia, Pa.; that said deed of 
assignment provided for the pro rata payment and distribution of 
the proceeds of said trust propérty among ail the creditors of Léon 
& Metzger without préférence; that after said assignment, and after 
the assignée had taken possession of said goods thereunder, on the 
18th day of October, 1893, and four days after the flrm of A. 
Bacharach & Co. had notice and knowledge of said assignment and 
of the possession of said goods by the plaintiff as assignée, the said 
firm, declining to accept under said assignment, brought suit in 
v.58F.no.4— 43 
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the circuit court of Delaware county, Ind., agalnst Léon & Metzger 
to recover the amount so due them, and as ancillary thereto they pro- 
cured writs of attachment to issue to the défendants Tompkins and 
Sherry,- as sheriffs of the counties wherein Muncie and New Castle 
are situated; that said writs were issued, and came to the hands of 
said sheriffs, respectively, on the 18th day of October, 1893, who, 
by virtue thereof, on October 21, 1893, leried upon and seized the 
goods in said branch stores so as aforesaid assigned to and in the 
possession of the plaintiff, and refuse to surrender them, or any 
part thereof, to him. 

The sole question is whether the plaintiff has acquired a para- 
mount title to the goods in controversy by virtue of the deed of as- 
signment and the possession thereof taken thereunder. The deed 
of assignment in this case was not executed under the authority of 
any statute of Ohio relating to the transfer of property by insolvent 
debtors for the beneflt of their creditors. The instrument is a 
voluntary conveyance executed in conformity with the principles of 
the çommon law, which is prévalent in that state. In Mayer v. 
Helhnan, 91 TJ. S. 496, in speaking of the statute of Ohio on this 
subject, the court said: 

"The statute of Ohio Is not an Insolvent law In any proper sensé of the 
term. It does not compel, or In terms even authorize, asslgnments. It as- 
sumes that such Instruments were conveyances previously known, and only 
prescribes a mode by whleh the trust created shall he enforced. It provides 
for the securlty of the creditors by exacting a bond from the trustées for the 
discharge of their duties. It requires them to file statements showing what 
they hâve done with the property, and affords in varions ways the means 
of compelling them to carry out the purposes of the conveyance. There is 
nothing In the act resembllng an Insolvent law. It does not discharge the 
Insolvent from arrest or Imprlsonment. It leaves his after-acquired prop- 
erty llable to hls creditors, precisely as though no assignment had been made. 
The provisions for entorclng the trust are substantially such as a court of 
chancery would apply In the absence of statutory provision. The assignment 
In this case must, therefore, be regarded as though the statute of Ohio to 
whlch référence Is made had no existence." 

In Johnson v. Sharp, 31 Ohio St. 611, in speakrng of the législation 
of that state on the subject of assignments, the court said: 

"Nor Is the title of an assignée of such nonresident debtor at ail affected by 
the fact that the ppobate court of the county in which such assigned property 
may be located has assumed jurisdiction over the administration of such 
trust The validity of such assignments Is not, In any case, afCected by this 
législation, but only the mode of administering them; so that the validity of 
ail such assignments must be determined by the gênerai law in relation there- 
to; and the administration of those made by nonresident debtors would re- 
main subject to the control of courts of equlty." 

The deed of assignment in question is a valid conveyance under 
the common law of Ohio. It conveyed to the plaintiff a good title 
to ail the Personal propai;y of the assignors in this state upon his 
acceptance bf the trust and reducing the property into his pos- 
session, unless such conveyance conflicts with the positive law or 
declared public policy of Indiana. The jus gentium recognizes the 
right of disposition as an essential incident of the ownership of 
Personal property; and wherever such property is located it is 
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generally agreed that the title to it follows the domicile of its owner. 
"Mobilia ossibus inhaerent." A conveyance of it, valid according 
to the lex loci contractas, is ordinarily binding, and effectuai to trans- 
fer the title to personal property whereyer located. Barnett v. 
Kinney, 147 U. S. 476, 13 Sup. Ct 403; Catlin v. Silver-Plate Co., 123 
Ind. 477, 24 N. E. 250; Martin v. Potter, 11 Gray, 37; Warner v. 
Jaffray, 96 N. Y. 248; Green v. Van Buskirk, 7 Wall. 139; Law v. 
Mills, 18 Pa. St. 185; Story, Confl. Laws, 383, 390, 

The principles above stated are applicable only to transfers or 
assignments of property which rest essentially on contract, and 
are voluntary in the sensé that they are the product of a will act- 
ing Yidthout légal compulsion, Property in a foreign state that 
has passed from an assignor to an assignée by a voluntary deed, 
and not by proceedings in invitum by process of law, is distin- 
guished from like property in the hands of a receiver by opération 
of law, or by assignment under légal compulsion. Assignments 
of the latter class are generally held inoperative upon property not 
situated within the territory over which the laws that make, 
or compel the debtor to make, them hâve dominion. Involuntary 
assignments which are made under foreign insolvent laws hâve no 
opération outside of the state under whose laws they were made, 
while a voluntary assignment is a personal common-law right, pos- 
sessed by every owner of property, and may operate as well in other 
States as in the state where it is executed. Ehawn v. Pearce, 110 
ni. 350; Smith's Appeal, 104 Pa. St. 381; Weider v. Maddox, 66 
Tex. 372, 1 S. W. 168; Walker v. Whitlock, 9 Fia. 86. 

The principle that a voluntary assignment is as operative upon 
Personal property situated in a foreign state as it is upon like prop- 
erty located in the state where it is executed, yields to the positive 
law or declared public policy of such foreign state. Sheldon v. 
Blanvelt, (S. C.) 7 S. E. 593. It is claimed that the assignment 
in question is répugnant to the positive law and declared public 
policy of this state, as manifested in sections 2662, 2663, Eev. St. 
Ind. 1881. Section 2662 enacts that "any debtor or debtors in 
embarrassed or failing circumstances, may make a gênerai assign- 
ment of his or their property, in trust for the beneflt of ail his 
or their bona flde creditors; and ail assignments hereafter made 
by such person or persons for such purpose, except as provlded for 
in this act, shall be deemed fraudulent and void." Section 2663 
enacts that such assignment shall be signed and acknowledged be- 
fore some person quaMed to take the acknowledgment of deeds, 
and shall, within 10 days, be filed with the recorder of deeds of 
the counly- where the assignor résides, whose duty it shaU be to 
record the same as deeds are recorded. It provides in détail what 
the deed of assignment shall contain, including the oath of the 
assignor to the schedule of his property. It also requires the as- 
signée to give a bond for the performance of his duties, to file 
with the clerk of the court an inventory and appraisement of 
the property, and to report his doings to the court. It is funda- 
mental that statutes hâve no extraterritorial force or opération. 
The above sections must therefore be so construed as to embrace 
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and operate upon deeds of assignment executed in this state, and 
not elsewhere. This doctrine is flnnly established. May v. Bank, 
122 lU. 551, 13 N. E. 806; Juilliard v. May, (lU. Sup.) 22 N. E. 477; 
Butler V. WendeU, 57 Mich. 62, 23 N. W. 460; Schider v. Israël, 
27 Fed. 851; Atherton v. Itcs, 20 Fed. 894; Halsted v. Straus, 
32 Fed. 279; Barnett v. Kinney, 147 U. S. 476, 13 Sup. Ct. 403. 

It therefore follows that the assignment in question will be 
deemed vialid and effectuai hère, unless its enforcement would con- 
flict with the declared public policy of this state, as manifested 
by the above statutory provisions. The manifest policy and pur- 
pose of our statute is to secure the impartial distribution, among 
ail his creditors, without préférence, of ail the property of the 
debtor in embarrassed or faUing circumstances. It is intended 
to enforce the principle of sound morality which flnds expression 
in the maxim that equalily is equlty. Ail the other statutory pro- 
visions are means for the accomplishment of this salutary prin- 
ciple. The assignment in question and the law of Ohio for the 
administration of the trust carefully provide for and secure the 
like purpose. It cannot, therefore, be held that it woidd conflict 
with the law or policy of this stsrte to uphold the assignment in 
question as a valid conveyance of the property in controversy. The 
deed of assignment, coupled with the possession of the goods taken 
in pursuance thereof, gave to the assignée a valid title to them as 
against the claims of subséquent attaching creditors who are non- 
residents of this state. Among the numerous cases supporting this 
doctrine are the foUowing: Barnett v. Kinney, 147 IJ. S. 476,. 13 
Sup. Ct. 403; Frank v. Bobbitt, 155 Mass. 112, 29 N. E. 209; 
Butler v. Wendell, 57 Mich. 62, 23 N. W. 460; May v. Bank, 122 
m. 551, 556, 13 N. E. 806; Smith's Appeal, 104 Pa. St. 381; Chaf- 
fee V. Bank, 71 Me. 514; Ooflin v. Kelling, 83 Ky. 649; Egbert v. 
Baker, 58 Conn. 319, 20 Atl. 466; Eeceiver of State Bank v. First Nat 
Bank, 34 N. J. Eq. 450; Thurston v. Eosenfield, 42 Mo. 474; Weider v. 
Maddox, 66 Tex. 372, 1 S. W. 168; Ockennan v. Cross, 54 N. Y. 29; 
Catlin V. Silver-Plate Co., 123 Ind. 477, 24 N. E. 250. 

In Barnett v. Kinney, supra, it is held that an assignment of 
aU his property, made for the benefit of his creditors with préfér- 
ences, by a citizen of Utah to another citizen of Utah, which is 
valid by the laws of Utah and valid at the common law, is valid 
in Idaho against an attaching creditor as to property in Idaho 
of which the assignée has taken possession, notwithstanding the 
provisions of the Eevised Statutes of Idaho that no assignment by 
an insolvent debtor otherwise than as therein provided is binding 
on creditors, and that creditors must share pro rata, without pri- 
ority or préférence. Counsel for the défendants cite and rely on 
the case of Woolson v, Pipher, 100 Ind. 306, as announcing a con- 
trary doctrine. In this they are in error. In this case — which 
involved an assignment executed in Ohio — ^it was held that the vol- 
untary assignment of his goods by a failing debtor for the benefit 
of his creditors, where the possession of the goods is not delivered 
to nor taken by the assignée, will not defeat the lien of an attach- 
ing creditor, created before the consummation of such assignment 
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by the delivery of the possession of the goods to the assignée. The 
court said: 

"It Is certain, we think, tbat the mère written assignment of the goods, 
executed as it was In another state, did net glve the appellant [the assignée] 
any such title to the property as would defeat the liens of attaching cred- 
itors of the assignors. Possession of the goods was indispensable to the per- 
fection of appellant's title, and, before the delivery of the possession to him, 
the lien of the attaching creditors on the goods Intervened." 

The ground on which the judgment of the conrt was rested sup 
ports the conclusion at which I hâve arrived. 

Counsel also press upon the attention of the court the case of 
Sheldon v. Blanvelt, (S. 0.) 7 S. E. 593. Blanvelt, a citizen of New 
York, executed a gênerai assignment for the beneflt of his cred- 
itors, providing for the payment of ail wages and salaries of his 
employés in préférence of ail other creditors, as required by the 
statute of New York. The assignment was executed and recorded 
in ail respects as required by the statutes of that state. The prin- 
cipal part of the assignor's property was in New York, though he 
owned some real and personal property in South Carolina. Be- 
fore possession of the property in South Carolina had been taken 
by the assignée, it was seized by virtue of writs of attachment sued 
out at the instance of creditors residing in New York and Connecti- 
cut. A statute of South Carolina provided that any assignment 
for the beneflt of creditors made by an insolvent debtor, contain- 
ing a préférence of one creditor over another, should be absolutely 
void. It was held that the deed of assignment was void so far 
as the property located in South Carolina was concerned, and 
that it was immaterial that none of the attaching creditors re- 
sided in that state. If this case is correctly decided, — ^which may 
well be doubted, in view of the case of Barnett v. Kinney, supra,— 
it still yields no support to the défendants' contention, because 
the assignée had. not perfected his title by taking possession of 
the property, as had been done in the case at bar. 

The agreed statement of facts éxhibits an assignment, valid by 
the laws of Ohio, and valid by the common law, and the delivery 
to and the taking possession of the goods located in this state by 
the assignée before the proceedings in attachment were begun. 
The fact that one of the partners resided in this state does not, 
in my judgment, aflect the question. The principal domicile of 
the business was in Ohio, and the stores in Indiana were mère 
branches of that business. The assignment was properly made 
in the state in which the principal domicile of the business was lo- 
cated, and, being valid by the law of the place where made, it must 
be regarded as valid hère. As was said in Frank v. Bobbitt, supra : 

"It Is not necessary to inquire whether this rests on the comity which pre- 
vaUs between différent states and countries, or is a récognition of the gên- 
erai right which every one bas to dispose of his property, or to contract con- 
cerning it, as he chooses." 

It was there said that the only qualification annexed to volun- 
tary assignments made by debtors in another state was that the 
courts would not sustain them if to do so would be prejudicia) 
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to the iûterests of their own citizens, or opposed to public policy. 
It is not important to inquire whether or not citizens of this state 
çould wrest the goods in controversy from the possession of the 
assignée by proceedings in attachment The attaching creditors 
in the présent case were nonresidents of this state. It is flrmly 
settled that such creditors do not occupy as favorable a situation 
as if they were citizens of this state. On this subject, in the last 
above cited case, the court said: 

"As to the clalm of the plalntlfifs that they should stand as well as If they 
were citizens of this state, it may be eald, in the flrst place, that the qualiiica- 
tion attached to foreign asslgnments is in favor of our own citizens as such: 
and, In the next ulace, that, the assignment being valid by the law of the 
place where it is made, and not adverse to the interests of our own citizens, 
nor opposed to public policy, no cause appears for pronounclng it invalid." 

It foUows that there must be judgment for the plaintifif pursuant 
to the agreement, and it is so ordered. 



TJNITBD STATES v. HILLTER et aL 
(Circuit Court of Appeals, Ninth Circuit November 14, 1893.) 

No. 67. 

1. Unitbd States Marshal— Fées Paid to Officers of the United States. 
A marshal Is entitled to witness fées paid by him to officers of the 
United States by order of the court, the payment of wMch has been 
ordered by the court, under Rev. St. § 846, and for which no itemized ac- 
count was presented or audited by such officers, nctwithstanding the 
provisions of section 850, requiring them to furnish a sworn itemized ac- 
count of such fées. 

3. Samb— Pbes Paid by Order of the Coukt. 

The aUowance of the items under section 846, paid under order of the 
court, is not revlewable in an action against the marshal by the govern- 
ment to recover the same as paid contrary to law. McMullen v. U. S., 
13 Sup. Ot 127, 146 U. S. 360, distlnguished. 

8, SAME — United States Marshal in Alaska — Compensation. 

Under Act Cong. 1884, c. 53, § 9, fixing the salary of United States mar- 
shal in Alaslsa at $2,500 per annum, and providlng that he shall pay the 
fées received by him Into the treasury of the United States, he is re- 
qulred to pay over ail fées received by him, whether for services rendered 
to the governœent or for those rendered to private litigants. 

In Error to the District Court of the United States for the District 
of Alaska. 

At Law. Action by the United States against Munson Curtis 
Hillyer, marshal for the district of Alaska, and James Carroll and 
others, sureties upon his officiai bond, to recover moneys retained, 
misappropriated, and paid out by said Hillyer contrary to law. A 
jury was waived, and the cause tried by the court, which rendered 
judgment for the United States, who, being dissatisfled with the 
judgment, brought error. Keversed. 

Charles A. Garter, U. 8. Atty., (Charles A. Shurtleflf, Asst. U, S. 
Atty., on the brief,) for plaintiff in error. 

Gteorge R. B. Hayes, (Stanley, Hayes, McEnemey &'Bradley, on 
the brief,) for défendants in error. 
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Before McKEISTNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, CSrcuit Judge. On the 4tli of August, 1890, the 
United States flled a pétition in the United States district court for 
Alaska against M. C HUlyer, marshal of said district, and the 
surettes upon his offlcial bond, to recover $3,941.89, moneys claimed 
to hâve been misappropriated to the use of said marshal, and paid 
ont by him, contrary to law. Issue was joined upon the pétition, 
and the court, after hearing the cause, made findings of fact and 
conclusions of law, and rendered judgment for the United States 
for 12,290.16 and costs. Not being satisfled with this judgment, 
the United States brings the record into this court upon writ of 
error. 

The assignments of error refer whoUy to the correctness of the 
conclusions of law arrived at by the court in allowing certain items 
of the marshal's account. One item allowed consisted of witness 
fées, amounting in the aggregate to |602.80. It is claimed that the 
payment of thèse fées was illégal, for the reason that the witnesses 
to whom the fées were paid were officers of the United States, and, 
as such, were not entitled to receive witness fées. 

Section 850, Rey. St., provides: 

"Wtien any clerk. or other offlcer of the United States is sent away from his 
place of business as a witness for the government, his necessary expenses, 
gtated In items and swom to, in going, returning and attendanee on the court 
shall be audlted and paid, but no mileage or other oampensation In addition 
to his salary shall in any case be allowed." 

It is not disputed that the witnesses referred to were ofBeers of 
the United States. So far as appears from the record, no statement 
of expenses such as isrequired by the statute was ever presented or 
audited. AU of the items included in this portion of the account, 
however, were paid under the order of the court, and were subse- 
quently submitted to the court in the marshal's account, and the 
exi>enditure of said sums was approved. 

Section 846, Rev. St., reads as foUows: 

"The accounts of district attomeys, clerks, marshals, and commlssloners 
of circuit courts shall be examined and certifled by the district judge of the 
district for which they are appointed before they are presented to the ac- 
counting offlcers of the treasury department for settlement. They shaU then 
be subject to revision upon their merlts by said accounting offlcers as in case 
of other public acoounts, provided that no accounts of fées or costs paid to 
any witness or juror upon the order of any judge or commissioner shall be 
so re-examined as to charge any marshal for an erroneous taxation of such 
fées or costs." 

It is contended on behalf of the plaintiff in error that under the 
construction given to this statute in the case of McMuUen v. U. S., 
146 U. S. 360, 13 Sup. Ct. 127, the allowance of thèse items is open 
to investigation in this action. In that case the matter under con- 
sidération was the account of the marshal for his fées for attendanee 
upon the court The suprême court construed that portion of sec- 
tion 846 which provides that after allowance by the court the ac- 
count shall be then subject to revision by the accounting ofQcers of 
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the treasury, and held that the allowance by the court does not 
preclude revision by the proper oflflcers of the treasury, nor justifj 
its payment if such allowance was unauthorized by law. That de- 
ci^on does not affect the construction to be giren to the last clause 
of the section, the plain purport of which, as we construe it, is that 
no marshal shall be charged for erroneous fées paid by him to wit- 
nesses or jurors under the order of the court. Harmon t. U. S., 43 
Fed. 560. We flnd no error in the allowance of thèse items by the 
court. 

The principal assignment of error refers to the construction given 
by the court to the act of congress fixing the compensation of the 
marshal of Alaska, and brings in question the allowance of |1,682.- 
€9 fées for services rendered to the United States. The act creating 
a civil government for Alaska (23 Stat. 24, § 9) provides for the 
compensation of governor and marshal as follows: 

"They shall generally recelve the fées of office established by law for the 
eeveral offlcers the duties of which hâve been hereby conferred upon them as 
the same are determlned and allowed in respect to slmilar offices under the 
laws of the United States, which fées shall be reported to the attorney gên- 
erai and paid into the treasury of the United States. They shall receive 
respectirely the foUowlng annual salaries, * * * the marshal the sum of 
two thousand five hundred dollars, * * * payable to them quarterly from 
the treasTuy of the United States." 

It is argued that, since ail of thèse fées were earned by services 
rendered by the marshal in behalf of the United States, he had 
the right to apply any moneys in his hands to the payment of the 
same; and that, inasmuch as thèse fées had not been received by 
him as contemplated by the act, but were still owing to him from 
the government, they were not included among the fées which he 
was required to pay into the treasury of the United States; and 
référence is made to the following sections of the Eevised Statutes, 
as supporting this construction: 

"Sec. 856. The fées of district attorneys, clerks, marshals, and commis- 
sloners; in cases where the United States are liable to pay the same shall 
be paid on settling their accounts at the treasury. Sec. 857. The fées and 
compensation of the offlcers and persons hereinbefore mentioned, except 
those which are directed to be paid ont of the treasm-y, shall be recovered 
in llke manner as the fées of officers of the states respectively for like serv- 
ices are recovered." 

We do not so interpret the act. We flnd in this act a provision 
that the marshal shaU receive the usual fées of his oflSce; that he shall 
report them to the attorney gênerai, and pay them into the treasury; 
that he shaU be paid an annual salary; and that he shall be allowed 
his necessary traveling expenses in discharging his olïïcial duties. 
While the words employed in the clause declaring that the marshal 
"shall receive the fées of office established by law" would include 
the fées incident to services rendered to the United States as well 
as those rendered at the instance of private individuals, the further 
provision that the fées so received shall be paid into the treasury 
is equally broad and comprehensive, and covers aU fées received 
by the marshal, from whatever source. There is no warrant for 
holding that it was the intention of congress to confine the latter 
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provision to fées actually received by the marshal from private in- 
dividuals, and to exclude therefrom fées allowed or paid to him 
by tbe government in the settlement of Ms accounts for services 
rendered to the United States. It necessarily follows that, if the 
fées in question are among those vehich the act déclares the marshal 
shall receive, they are also included in the fées that the marshal 
shall pay into the treasury. It is the fées that he receives that he 
is to acconnt for and pay over to the United States. Further évi- 
dence that such was the intention of çongress is found in the clause 
whieh allows the marshal his travding expenses. This is an abso- 
lute provision for ail the expenses incurred by him in the discharge 
of his duties, whether in the service of private litigants or of the 
United States. The purport of the whole section is that the marshal 
shall receive as compensation a salary of |2,500 per annum, and 
nothing more. 

Since a nevs^ trial of this cause must be ordered on acconnt of the 
error already specifled, we deem it unnecessary to discuss the re- 
maining assignments. They refer principally to items of the mai'- 
shal's expense acconnt, and cover questions that can be better in- 
vestigated in the trial court upon the évidence that shall be theré 
adduced. 

The judgment is reversed, and a new trial is ordered. 



BOGGS v. WANN et al 

(arcnlt Court, N. D. Ohîo, E. D. January 17, 1893.) 

No. 4,978. 

1. EXECDTOSS— POWBB TO CONTRACT DeBTS AND GiVE NOTES. 

An exécuter has no authority as such to go Into debt and blnd the es- 
ta te by giring notes; nor is such authorlty deducible from an express 
power to sell and reinvest assets; and therefore no action at law can be 
maintained on such notes, though in equity the estate might be held, not 
on the contract, but to the extent of the beneflt actually conferred. 

2. Nbgotiablb Instruments— Actions on— Défenses. 

In an action on a note, a déniai that plaintiff is the lawful owner there- 
of is a good défense under the Ohio Code. 
8. Same — Légal and Equitable Dépenses- Fiddciary Relations. 

It is no défense to an action at law in a fédéral court on a note that 
the plaintiff and his agent occupied such a relation of confidence to the 
malier as enabled them to induce her to enter into an unconscionable 
contract for the piu-chase for a large sum of property having only a 
nominal value, when défendant does not aver a rescission or set up a 
breach of warranty. 
4. Same — Palbb Représentations. 

It is, however, a good légal défense to such note that défendant was 
Induced to purchase the property (being stock of a coal mining company) 
on the représentation that th» mine was making large divldends and 
profits, whereas in fact such apparent dividends and profits were made 
by fraudulent practices upon a raih-oad company, to which the coal was 
sold, for this shows a right of rescission; and, if the property was worth- 
less, a tender back was a needless formality; and if there was only a 
partial failure of considération, défendant could reduce the recovery pro 
tanto. "Withers v. Green, 9 How. 213, followed. 



682 FEDERAL EEPOETEB, Vol. 58. 

6. Samb— Inadequact of Considération. 

Mère Inadequacy of considération Is no défense at law to an action dn 
a note. 

6. Samb—Plbading—Answkr— Equitable Rembf. 

In an action at law on a note, a prayer In the answer that the note 
may be dellvered up and canceled Is wholly inadmissible, as being a 
prayer for équitable relief. 

At Law. Action on promissory notes, brought by Samuel L. 
Boggs against Judson A. Wann, administrator de bonis non of 
the estate of James C. Allen, deceased, and Mary E. AUen. Heard 
on demurrers to the answers. Sustained in part and overruled in 
part. 

Day, Lynch & Day, for plaintifE. 
Ambler & Son, for défendant. 

TAFT, Circuit Judge. The pétition statea that the plaintiff, 
Boggs, is a citizen and résident of Pennsylvania, and that the de- 
fendants, Judson A. Wann and Mary E. Allen, are citizens and 
résidents of the eastem division of the northern district of Ohio. 
That on the 28th day of October, 1890, John C. Allen, of Stark 
county, Ohio, died testate, and by his last will and testament, among 
other things, provided as follows: 

"Item 3. I do hereby nomlnate and appoint my wife, Mary B. AUen, 
executrlx of thls, my last will and testament, hereby authorizing her to 
compromise, adjust, release, and discharge, in such manner as she may 
deem proper, the debts and claims due to and from me. I do devise and be- 
queath to my said executrix and trustée, and to her successors in trust, the 
title to ail the property herelnbefore desoribed. I do also authorlze and em- 
power my said executrlx and trustée and her successors in trust, whenever 
In her or thelr judgment the Interests of my estate shall demand, to sell at 
prlvate sale or otherwlse ail or any part of my personal estate, in such man- 
ner and npon such terms as may be deemed best, and deliver for any and aU 
real estate sold deeds acknowledged by her or them, and reinvest the pro- 
ceeds arlsing from any such sales in such manner as she or they may think 
best; to dispose of any property, real or personal, so acquired, and reinvest 
the proceeds in the same manner." 

— That on November 11, 1890, the said Mary E. Allen accepted 
the appointaient as executrlx and trustée under the will, and let- 
ters were accordingly issued to her by the probate court of Stark 
county, and she entered upon the discharge of her duties as such. 
That as an individual and as executrlx and trustée on the first day 
of April, 1891, for a good and valuable considération she executed 
to the plaintiff two promissory notes as follows : 

"$4,000.00. Canton, Ohio, April Ist, 1891. 

"On or before October Ist, 1891, after date, I promise to pay to the order of 
Samuel L. Boggs, four thousand dollars at Canton, Ohio, wlth interest from 
date at six per cent, per annum, value recelved. 

"Mary B. Allen, Executrlx of the Will of Jno. O. Allen." 

"$5,700.00. Canton, Ohio, April Ist, 1891. 

"On or before April Ist, 1891, after date, I promise to pay to the order of 
Samuel h. Boggs, five thousand seven hundred dollars, at Canton, Ohio, with 
Interest at six per cent, per annum from date, value recelved. 

"Mary E. Allen, Executrlx of the Will of Jno. 0. Allen." 
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— That on November 18, 1S91, said Mary E. AUen tendered to the 
probate court of Stark county her résignation as executrix and 
trustée, whicb was accepted, and on December 1, 1891, Judson A. 
Wann was appointed and qualifled by said court as administratop 
de bonis non with tlie wiU annexed of the estate of said John C. 
Allen, and continues to act aS such. 

Plaintiff seeks to recover against Wann, administrator, and Mary 
E. Allen tadividually. To this pétition the two défendants bave 
âled separate answers. Wann, in bis first défense, admits ail the 
allégations of tbe pétition, but dénies that Mary E. Allen, as exec- 
utrix, bad authority to exécute and deliver said notes on bebalf 
of the estate, or in aay wise to bind the estate by them. Wann 
makes a number of other défenses, which need not be stated. To 
the answer of Wann tbe plaintiff files a demurrer on the ground that 
none of the défenses stated in the answer are sufiicient in law to 
constitute a légal défense to the action on the notes. The recovéry 
sought against Wann is against him as administrator, so that the 
judgment and exécution, if rendered, would be de bonis testatoris. 

A demurrer to an answer searches the record, and requires the 
court to examine into the sufiBciency of the facts stated in the pé- 
tition to constitute a légal cause of action against the answering 
défendant The theory of the pétition is that the executrix, by 
signing the notes as such, bound the estate; and that, as the ad- 
ministrator de bonis non is privy to the executrix whom he suc- 
ceeds, he can be held under the obligations of the estate created 
by her. This theory cannot be supported, for the reason that the 
notes, signed by Mary E. AUen as executrix, did not bind the estate 
of the testator. The authority given to her in the clause of the 
will quoted in the pétition is merely an authority to sell and rein- 
vest the assets of the estate of the testator. No speciûc authority 
is given to bind the estate by new coutracts of the executrix, except 
in so far as such contracts may be essential to the sale and retn- 
vestment of the assets. The power to reinvest assets cannot in- 
clude the power to go into debt and bind the estate to the payment 
thereof. It is well settled in Ohio that neither an administrator 
nor an exécuter has any power by giving a negotiable note to bind 
the estate, whether the transaction results in good to the estate or 
not. This is expressly laid down in the case of Ourtis v. Bank, 
39 Ohio St. 579, and the same gênerai principle is announced in the 
case of Lucht v. Behrens, 28 Ohio St. 240, and in Eattredge v. 
Miller, 19 Wkly. Cin. Law Bul. 119. 

It is weU settled as a gênerai raie, to which there are few ex' 
ceptions, that, while an exécuter may disburse and use funds of 
the estate for purposes authorized by law, he cannot bind the estate 
by an executory oontract, and thus create a liability not founded 
on a oontract or obligation of the testator. Such a contract, how- 
ever bénéficiai to the estate, is the personal contract of the executor. 
He may take crédit in bis accounts as executor for the payments to 
which such a contract renders him liable, but he cannot create a 
privity thereby between his promisee and the estate. The subject 
is fxdly discussed, and the view just stated is weU supported, in 
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tlie cases of Austin r. Munroe, 47 N. Y. 360, and Ferrin v. Myrick, 
41 N. Y. 315. It is possible that, in case of the insolvency of the 
executor, one wlio had rendered services or fumished property to 
the es^te on the executor's promise to pay might in a court of 
equity hold the estate, not on the contract, but to the extent of the 
beneflt actually conferred on the estate. Austin v. Munroe, supra; 
Kittredge v. Miller, 19 Wkly. Cin. Law. Bul. 119. This is, however, 
an action at law on the contract, and there is no allégation that 
Maiy Allen is ipsolvent The pétition therefore does not state a 
cause of action against Wann as administrator, and he will be dis- 
missed from the suit. 

We corne now to the demurrer to the answer of Mary E. Allen. 
She admits in her first défense aU the averments of the pétition, 
except the allégation that the notes were given for a good and 
valuable considération, and that Boggs is the légal owner of the 
isame. It is doubtful whether the déniai that the notes were given 
f or a gopd and valuable considération is équivalent to an allégation 
that tiie notes were wholly without considération, though probably 
it ought to be so construed. However this may be, the déniai that 
Boggs is the lawful owner of the note is a good défense under the 
Code of Ohio, and for that reason the demurrer to the first défense 
of the answer must be overruled. 

The second défense is as foUows: 

"This answering défendant further says that said notes set up In plain- 
tiff's pétition are fraudulent and void for the foUowing reasons, and becauso 
of the facts herein stated: At and prior to the exécution of said notes said 
plaintifC, Samuel L. Boggs, was the owner of 254 shares of the capital stock 
of the Monarch Ooal Company, a corporation otganized under the laws of 
Ohio, and doing business at Dennison, Ohio, in the mining and selling of 
coal. Said John C. AUen, in his lifetime, and at the time of his death, was 
also the owner of shares of the capital stocli of the said the Monarch Ooal Com- 
pany. Said Boggs was also the owner at the time above mentioned of an 
undlvlded one-third of certain coal lands which were being operated by said 
the Monarch Coal Company. Said Samuel L. Boggs, being desirous of sell- 
ing the stock of said the Monarch Coal Company and of his interest in said 
coal lands, did some time before the exécution of said notes set up in the pé- 
tition enter into negotiatlons with the said Mary E. AUen for the purpose 
of inducing her to purchase the same. Said negotiatlons on behalf of said 
Boggs were conducted by one F. K. Hurxthal, as the agent of said Boggs, 
and for and on his behalf; said Hurxthal being also the owner of large in- 
terests in said coal company and in said coal territory. Said Mary E. Allen, 
prior to and before and during the said negotiations and the exécution and 
delivery of said notes, was a woman without expérience in business mat- 
ters, and without knowledge of the value of such property, and by reason of 
such inexpérience and lack of knOwieuge, not understanding said business, 
and reposing trust and confidence in said Boggs and his agent, and theii- 
représentations, for some time theretofore was a believer in the doctrines 
of a religion known as 'Christian Science,' and was actuated and controUed 
by the influences thereof, and was desirous of advancing the interest, doc- 
trines, and beliefs of said religion, by means afCorded by the control and opéra- 
tion of said mines of said company. Said Boggs and his agent luiew that 
this défendant was desirous of purchasing said stock and coal interest with 
a view of obtaining control of said mines of said company, and operating 
the same for the advancement of the doctrines and the practice of the teacli- 
ings of said 'Christian Science,' and they knew this défendant was under 
xhe. control and influence of such teaehings and doctrines, independently of 
which sis- cojild not and did not act; aud by reason of the same, and by 
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reason of the premises, she was not able to and did not understand the value 
of said property, and was induced to purchase said stock of said Boggs, in 
her capaclty of executrix as aforesaid, ail of which said Boggs and his agent 
well knew. Said défendant further says that, liad it not been for the mat- 
ters and facts herein stated, and had she known the real value of said prop- 
erty, she would not hâve bought the same, ail of which was well known 
to Boggs and his agent. This défendant says that Boggs and his agent, well 
knowlng the premises, and taking advantage of the same, sold and trans- 
ferred to said Mary B. Allen, executrix, as aforesaid, two hundred and fifty- 
four shares of the capital stock of the Monarch Coal Company and his undl- 
vided one-third interest in said coal rlghts for the considération of $12,700.00, 
of which said Mary E. Allen pald $3,000.00 cash out of the funds of said 
estate to said Boggs, and as exécuter, by and under the authority and power 
of said wlll, executed and delivered said notes set np in the pétition; and 
Baid notes were given for no other cobsideratlon whatever. Said stock and 
coal intetests so transferred were not of the value of $12,700.00, and were 
only of nominal value, of ail of which said Boggs and his agent had full 
knowledge, and said Mary E. Allen was whoUy Ignorant." 

Looked at in the most favorable light for the défendant, this 
défense is that Boggs and his agent occupied snch a relation of 
confidence to the défendant Mary E. Allen as that they were en- 
abled to induce her to enter into an unconscionable contract with 
Boggs to purchase from him the stock and coal interests at the 
price of $12,700, when, as they well knew, the stock and coal in- 
terests were of only nominal value. There is no spécifie act of 
misrepresentation or fraud at law set out 'in this défense. It is 
quite possible that a court of equity, looking into ail the circum- 
stances of the transaction, would set aside the contract of sale on 
the ground of fraud, but légal fraud does not include so mueh 
as the fraud against which courts of equity protect parties. 
Kûboum V. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594. The 
défense above stated, if it is a défense at ail, is an équitable 
défense, which cannot be made in a suit at law in the fédéral 
courts. BuUer v. Sidell, 43 Fed. 116; Doe v. Roe, 31 Fed. 97; Par- 
sons V. Denis, 7 Fed. 317; Bennett v. Butterworth, 11 How. 669. 
The case of Judy v. Tx)uderman, 48 Ohio St. 562, 29 N. E. 181, 
has no application. There the suprême court held that an équi- 
table défense could be pleaded in an action on a note under the 
Code of Ohio. In Ohio, however, under the Code, there is no 
distinction now made between actions and défenses at law and in 
equity. Equitable défenses may be pleaded in what were, before 
the Code, actions at law. In the United States courts the equity 
and law jurisdictions are still separate and distinct. 

The second défense is not that of a failure of considération. The 
défendant does not deny that she received the shares of stock and 
the coal interests which her contract called for. What she does 
deny is that they were equal in value to the price she paid for them. 
Unless she has lawfully rescinded the contract for fraud or breach 
of warranty, and has tendered back the stock and coal interests 
conveyed to her in accordance with the purchase, she is not in a 
position to set up a failure of considération except by way of recoup- 
ment for damages by a breach of warranty. She does not aver 
any rescission of the contract on her part, nor does she set forth 
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aay warranty or breach of it by Boggs. For this reason tbe de- 
murTer to this défense must be sustained. 
The third défense is as follows: 

"For a further défense this défendant adopts and reafflrms the allégations 
hereinbefore made as to the sale of said stock and coal Interests, and the re- 
lations and conduct of said parties in giving and talilng said notes, and the 
considération therefor, as though repeated herein, and says that to induce 
said Mary E. Allen, as executrix, as aforesald, to purchase said stocls; and 
coal interests, said Boggs and his agent did cause to he known and repre- 
sented to said Mary B. Allen that said coal mine was making large divi- 
dends and profits, whereas in truth and In fact said coal mine was sub- 
stantiaUy worked ont, was of little value, and such profits as said mine had 
been in fact making were made because of the fraudulent practices of the 
said the Monarch Coal Company, Its ofiieers and agents, in mining and sell- 
ing said coal. Said company had for many years as its only customer for 
Its products the Pennsylvanla Company, operating the Pittsburgh, Cincin- 
nati and St Louis Railway Company. That said coal company had been for 
a long time charging said Pennsylvania Company with much more coal than 
It in fact dellvered to it, and had been deducting from the miners much more 
coel than it was authorized to take from them in allowing their weight for 
coal mlned; and, had such facts been known to her, she would not hâve 
entered Into such transaction, and would not hâve given said money or notes, 
ail' of which said Boggs and his agent weU knew, and of which said Mary 
B. Allen was ignorant at the time of the transaction, and by means of which 
statements, représentations, and facts she was induced to enter into said 
transaction and give said notes; whereby said notes are fraudulent and 
void." 

The fraud stated in this défense is what is cognizable as fraud 
at law. The misrepresentation made by the plaintlff was that the 
coal mine was making large dividends and profits, -whereas in fact 
the mine was substantially worked ont, and the apparent dividends 
and profits were made by fraudulent practices upon the Pennsyl- 
vania Company, to whom the. coal was sold. The reasonable in- 
terprétation of a représentation that a company is making divi- 
dends and profits is that it is making lawful dividends and profits; 
and if, instead of this, the company is stealing from some one 
money with which to déclare flctitious dividends and profits, the 
représentation is untnie. In this case the représentation was ma- 
terial, and is alleged to hâve induced the défendant to purchase. 
She would therefore hâve the right to rescind the contract by ten- 
dering back the stock and coal interests, and demand her notes. 
In défense of them she could plead a total failure of considération. 
She does not allège a tender and rescission, but she does allège 
that the value of the stock and coal interests is nominal, which 
I construe to mean that they are worthless. In such a case, a 
tender and rescission is a needless formality. Even if it prove 
to be only a partial failure of considération, she bas the right to 
reduce the recovery against her by the diiîerence between the value 
of the thing as represented and as actually furnished. This whole 
question is fuUy considered by the suprême court in Withers v. 
Green, 9 How. 213, where, in an opinion by Mr. Justice Daniel, 
of the suprême court of the United States, the strict rules of the 
eommon law as to the necessity for cross actions are much relaxed. 
In that case the action was on a promissory note. The plea was 
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that tlie note had been given in the purchase of a horse, wMch the 
défendant had falsely represented as sound and of good pedigree, 
whereas in truth and in fact the horse was unsound, and had no 
pedigree. It appeared that the horse had died while in the posses- 
sion of the défendant, and it did not appear that any notice had been 
given by the défendant of the rescission of the contract of sale, or 
that there had been any tender back of the horse after the défend- 
ant became aware of the falsity of the représentations. The plea 
went on then to aver that, in view of the foregoing circumstances, 
the note was fraudulent and void. The suprême court held that 
the plea was good even though no rescission of the sale or tender 
back of the propêrty was averred; that, even if it appeared that 
the horse was worth something, the plea might be construed as a 
plea of partial failure of considération. Withers v. Green has 
been followed in Van Buren v. Digges, 11 How. 461. For thèse rea- 
sons the demurrer to the third défense will be overruled. 
The fourth défense is as foUows: 

"For a further défense thla défendant adopts and reafflrms the allégations 
hereinbefore made as to the sale of sald stock and coal Interests, and the 
relations and conduct of said parties in giving and taliing said notes, and the 
considération therefor, as though repeated herein, and says that said at- 
tempted transaction for the sale of said stock and said coal interests was and 
Is fraudulent and void, because of the fact that the said stock in sald the 
Monarch Coal Company and said coal Interests were and are worth but a 
nominal sum, and were so undertaken to be sold to said Mary E. AUen, 
executrix, as aforesaid, for the sum of $12,700, a sum grossly exceeding the 
value of said stock and coal interests; and said transaction Is unconsciona- 
able and fraudulent and void because of said gross inadequacy of considéra-, 
tion for said notes." 

This défense is bad. It rests solely on the inadequacy of the 
considération. Inadequacy of considération, in equity, is some- 
times Buch strong évidence of fraud as to induce a court of equity 
to set the sale aside, especially if there are circumstances show- 
ing that the party reteiving such a considération was overreached 
in any way, but it is not a good défense at law, unless accom- 
panied by misrepresentation or fraud. If the défendant intends 
to rely on the inadequacy of the considération or the other circum- 
stances stated in her second défense, she should file her bill in 
equity against Boggs, tendering back the stock and coal interests 
which she procured under the contract, averring the fraud set 
forth in that défense, and praying the court to enjodn the suit at 
law on the notes, to rescind the contract, and to require Boggs to 
deliver the notes up to be canceled. This relief she cannot ob- 
tain as a défendant in a suit at law on the notes. 

The fifth défense is that she signed thèse notes as executrix 
by virtue of the authority given her by the wiU, and that the stock 
purchased is a part and parcel of the estate, and that, therefore, 
she is not personally liable. As we hâve seen in considering the 
demurrer to Wann's answer, the executrix, in signing thèse notes, 
binds only herself. She did not bind the estate. If she has any 
claim against the estate for turning over the stock purchased to 
if, that is a matter of adjustment between her and the adminis- 
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trator de bonis non. She alone is lîable on the notes, whatever 
benefit the transaction in which they were given bas conferred 
upon the estate. 

The answer conclndes as foUows: "Therefore this défendant 
prays that the pétition of the plaintiff may be dismissed, and that 
said notes may be delivered up and canceled, and for ail proper 
relief." The prayer is for purely équitable relief in an answer at 
law. This is wholly inadmissible, and makes plain in one sen- 
tence the erroneous theory on which the second and fourth dé- 
fenses are founded. 

The demurrer to the first and third défenses will be overruled. 
The demurrer to the remaining défenses will be sustained. 



tJNITED STATES v. ALDRICH et aL 
(Circuit Court of Appeals, First Clrciilt. September 29, 1893.) 

No. 49. 

1. United States Maeshaiï— Pkb Dibm Fées. 

The provision in the act of August 4, 1886, (24 Stat. 253,) that no part 
of the money thereby appropriated should be used in payment of per 
diem compensation, except when business was actually transacted in 
court, merely related to that appropriation, and the légal right to per 
diems remaJned the same as before. 

2. Sahb. 

TJnder Rev. St § 829, a marshal Is entltled to hls per diem when he 
attends court because he Is required to attend, even though no judge is 
présent, and no business is transacted; and It is Immaterlal that the rec- 
ord does not show whether there was any written order direetlng the 
opening of the court U. S. v. Pitman, 13 Sup. Ct. Eep. 425, 147 U. S. 
669, foUowed. 

In Error to the Circtiit Court of the United States for the Dis- 
trict of Ehode Island. 

At Law. Action by the United States against Elisha S. Ald- 
rich and another, executors of James H. CoggeshaU, to recover 
mpneys paid to said CoggeshaU, as United States marshal, for at- 
tendance on court, etc. The case was submitted on an agreed state- 
ment of facts. Judgment was rendered for the United States for 
|15.20, and it appeals therefrom. Affirmed. 

Charles E. Gorman, U. S. Dist, Atty. for E. I., (Frank D. Allen, 
U. S. Dist. Atty. for Mass., on the brief,) for the United States. 
Henry Marsh, Jr., ând James M. Ripley, for défendants in error, 

Before COLT and PUTNAM, Circuit Judges, and NELSON, 
District Judge. 

PUTNAM, Circuit Judge. The United States waive ail ques- 
tion except as to the items in paragraph 1, 2, 3, and 4 of the 
agreed statement. The item in paragraph 1 was disallowed by 
the circuit court, and, with the commissions on it, constitutes the 
amount of the judgment below for |15.20, and there is now no 
question touching it. 
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ThiC items in paragraph 4, beginning August 6, 1886, and ending 
September 7, 1886, are claimed to be covered by the appropria- 
tion act of August 4, 1886, (24 Stat. 253,) which provided that no 
part of any money appropriated by that act should be used in pay- 
ment of per diem compensation, except for days wlien business 
was actually transacted in court. This is not a prohibition of 
a i)er diem, but extends merely to that appropriation; so that the 
légal right to the per diem remained the same as though the 
act had not been passed, and the marshal stands, with référence 
to those days, precisely as he stands with référence to the others 
in items 2, 3, and 4. The appropriation act of March 3, 1887, (24 
Stat. 541,) is of another character, and relates to ail moneys there- 
afterwards appropriated. Therefore, this statute was held by the 
court of appeals for the eighth circuit, in U. S. v. Perry, 1 C. C. A. 
648, 50 Fed. Eep. 743, to be a substantial amendment of the Ee- 
vised Statutes touching the right to a per diem. 

U. S. V. Pitman, 147 U. S. 669, 13 Sup. Ct. Eep. 425, seems to 
meet ail the objections of the United States to the effect that a 
court is not in session for the purposes of a per diem when no 
judge is présent; also, to the efEect that the act of March 3, 1887, 
already referred to, d«es not fumish a législative construction of 
the words "in session," occurring in Rev. St § 829. Indeed, U. S. 
V. Pitman fuUy settles that under this section an ofScer présent 
to attend a court, when required to be présent, is entitled to his 
per diem whether the court is opened by the judge or not, or 
whether the judge is présent or not. 

The aboTe suggestions dispose of aU items in paxagraphs 3 and 
4, although it is particularly claimed by the United States that 
the record does not indicate that the court was in session for the 
days set out in paragraph 4 within the meaning of section 829; 
the point seeming to be that the agreed statement does not show 
whether the court remained open during the entire day, or whether 
it was opened, and forthwith adjourned. This is immaterial, under 
U. S. V. Pitman, as that case holds that the marshal is entitled to his 
per diem when he attends because he is required to attend, even 
though no judge is présent, and no business is transacted. 

A large portion of fhe argument of the United States is based 
on the claim, that it does not appear that there was any written 
order directing the opening or adjourning of the court on the days 
named in paragraph 2. It is of no conséquence whether there was 
a written order adjourning from those days, because the only ques- 
tion, under U. S. v. Pitman, is whether the marshal was required to 
be then in attendance for whatever emergency might arise. Even 
if an improper attempt was made to then adjoum the court, it 
\vould not affect the right of the marshal to reçoive his per diem 
for those days; but the question, if any, would arise with référence 
to those to which the court was adjourned. No such question is 
made in this record. Neither is the mère fact that thei« was no 
written order directing the opening of the court material. If, by 
the expression, "no written order of the judge directing the open- 
ing," it was intended to mean that there was no written order of 
v.58F.no.4 — 44 
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the judge directing an ittdjoiirmiient to those particular dajs, even 
this would not go far enough, becausé there may be adjournments 
without a written order — ^in the district court, by the judge in per- 
son, and in tiie circuit court, by the judge in person, or under Rev. 
St. § 671, by the marshal in person. It appearing that a court was 
opened on the days named, it is to be presumed that it was regularly 
opened. This presumption cannot be met without negativing ail 
the conditions providing for its opening, which the agreed state- 
ment f ails to do. 

On the whole, as this record stands, U. S. v. Pitman protects the 
marshal, as to his entire account, except item 1, already referred to. 

Judgment of the circuit court afflrmed. 



UNITED STATES v. CHINA & JAPAN TRADING CO., Limited. 

(Circuit Court of Appeals, Second Circuit November 17, 1893.) 

CusTOMs Duties^Japanesb Walb' Décorations. 

Japanese wall décorations, niade of paper, or of paper and cotton, or of 
narrow strlps of bamboo joined together v/ith cotton cord, and upon which 
représentations of flowers, of birds, or of human flgxires are painted in 
water colors, the large bodles of eolors belng applied by stenciling, wMle 
the features of the work Which are délicate and ornàmental and give 
character to the article are by band, are dutiable, under paragraph 465 
of the act of October 1, 1890, at 15 per cent, ad valorem, as "paintings 
In oU or water colors." Sncb articles are not dutiable, respectively, ac- 
cordlng to the component material of chlef value, ùnder paragraph 425, 
as manufactures of paper nôt speclally provided for, paragraph 355, as 
manufactures of paper and cotton, cotton chief value, not specially pro- 
vided for, .and paragraph 230, as manufactures of wood not specially pro- 
vided for, at 25, 40, and 35 per cent ad valorem, respectively. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Application by the China & Japan Trading Company, Limited, 
for review of a décision of the board of gênerai appraisers in re- 
lation to certain importations of wall décorations by said Com- 
pany. The circuit court reversed the décision of the board of gên- 
erai appraisers. The United States appeal.- Affirmed. 

Edward Mitchell, U. S. Atty., and Henry 0. Platt, Asst U. S, Dist. 
Atty., for the United States. 
Albert Comstock, for respondent. 

Before WALIACE, LAOOMBE, and SHIPMAIT, arcuit Judges. 

SHTPMAN, Circuit Judge. The China & Japan Trading Com- 
pany imported into the port of New York, in the year 1891, sundry 
invoices of Japanese wall décorations, which were invoiced as paint- 
ings. Thèse articles were made either of paper, or of paper and 
cotton, or of narrow strips of bamboo joined together with cotton 
cords, and upon which représentations of flowers or of birds or of 
human figures were painted in water colors. They were very 
cheaply made in Japan, and were valued at from 17 to 45 cents 
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each. 7he theory of the coUector was that the figures and devices 
■were piyduçed by stenciling; that this process did not convert the 
material to wMch it was applied into painting; and that the ar- 
ticles were dutîable, respectively, as manufactures of paper not 
specially provided for, at 25 per cent, ad valorem, as manufactures 
of paper and cotton, cotton chief value, not specially provided for, 
at 40 per cent, ad valorem, and as manufactures of wood not spe- 
cially provided for, at 35 per cent, ad valorem, according to the 
component material of chief value in the respective articles. This 
classification was under paragraphs 425, 355, and 230 of the tariff 
act of October 1, 1890. 

The importera duly protested, upon the ground that the mer- 
chandise was properly dutiable at 15 per cent, ad valorem, as "paint- 
ings in oU or water colors," under paragraph 465 of the same act. 
The board of gênerai appraisers afttrmed the action of the col- 
lecter. Upon appeal, this décision was reversed by the circuit 
court for the southem district of New York, which held that the 
merchandise was dutiable at 15 per cent, ad valorem. The déci- 
sion of the gênerai appraisers was based upon the finding that no 
évidence was presented to them which overthrew the appraisers' 
statement that the figures upon the several kinds of décorations 
were produced by stenciling, and they therefore found that the 
articles were decorated by means of a stencil or some other mechan- 
ical process. The articles were made for the purpose of hanging upon 
the wall of a room, and were not intended to be objects of utility, but 
to be merely décorative. The samples of the merchandise which repre- 
sent animais or human figures are grotesque, whUe those which 
represent birds or flowers hâve an attractiveness which could ma- 
terially mitigate the homelines» of the plain or rough wall of a 
room, which needed inexpensive décorations. If they were pro 
duced by some mechanical process, they cannot properly be called 
"paintings." If made by stamping or by impressing, they would 
be called "prints." If they were produced by hand painting, they 
are inexpensive paintings in water colors, and are included within 
the gênerai tenn, which, without limitation or définition, was used 
in paragraph 465, for the purpose of classification, and which did 
not restrict paintings to those of an artistie character. 

The gênerai appraisers had before them the samples, the state- 
ment of the assistant appraiser, who thought that the articles 
were entirely stenciled, and the testimony of a clerk of the im- 
porters, who thought otherwise. In our opinion, the samples are 
by far the most important part of the testimony, and show that, 
while the large bodies of color may hâve been applied by stencUing, 
the features of the work, which are délicate and omamental, and 
which give character to the article, were added by hand. 

The décision of the circuit court is aflSrmed. 
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UNITED STATES ELECTRIC LIGHTING CO. T. EDISON liAMP 00. 
(Circuit Court ol Appeato, Thlrd Circuit November 27, 1893.) 

No. 29. 

L Patents— Anticipation. 

Patent No. 306,980, granted to Edward Weston for an Improvement In 
the process of maklng carbon conductors for Incandescent lamps, Is 
vold because antlcipated by the Sawyer & Maa patent, Na 211,262, for 
the same invention. 51 Fed. 24, afflrmed. 
a. Bamb— Pbiob Public Use. 

The Weston patent is also vold because of public use of the invention 
by Sawyer & Man two years before application for the patent 51 Fed. 
24, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey 

In Equity. Suit by the United States Electric Lighting Company 
against the Edison Lamp Company for infringement of patent. BiÛ 
dismissed. 51 Eed, 24. Complainant appeals. Affirmed. 

Thomas B. Kerr and George H. Christy, for appellant. 
Frédéric H. Betts, for appellee. 

Before DALLAS, Circuit Judge, and BUTLEE, District Judge; 

DALLAS, Circuit Judge. This suit was brought for alleged in- 
fringement of letters patent of the United States No. 306,980, dated 
October 21, 1884, granted to Edward Weston, for "process of mak- 
ing incandescents." The claim is as folio ws: 

"The improvement in the art of maklng carbon conductors for Inoandescenl 
lampa, whlch consista in flrst formlng a carbon core or base, and then build- 
ing up sald core with carbon obtalned and deposlted upon the same by and 
during the opération of eleotrloally heatlng sald core wWle surrounded by 
or saturated with a carbonaceous substance, substantlally as herelnbefore 
set f orth." 

The assignments of error raise no material and substantial ques- 
tion which was not fully investigated, and rightly decided, by the 
court below. The leamed judge of that court deemed it necessary 
to consider only: 

"First, the prior letters patent of the United States, No. 211,262, for the 
same Invention, dated January 7, 1879, granted to WlUlam B. Sawyer and 
Albon Man, upon an application flled October 15, 1878, [the application for 
the Weston patent in suit was flled on May 27, 1881;] and, second, the al- 
leged publie use of the Invention by Sawyer & Man, and those acting under 
them, for more than two years before Weston's application for a patent" 

The évidence bearing upon thèse matters is reviewed and prop- 
eriy dealt with in the opinion of the circuit court, and the conclu- 
sions there reached are that the proofs, aa a whole, do not satis- 
factorily show that Weston's alleged invention preceded that of 
Sawyer & Man, and that the défense of two years' prior public 
use of the invention before the application for the patent in suit 
was impregnably established. No purpose would be subserved by 
again discussing this évidence. It is enough to say that our own 
examination of this record has entirely convinced us that the ao- 
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tion ot the circuit court in dismissing the bill was based upon 
a true appréhension of the facts, and a correct conception of the 
law. 

The decree of the circuit court is affirmed, with costs. 



ROGBES TYPOGRAPHIO CO. v. MBRGBNTHALER LINOTTPE 00. 
(Circuit Court, D. New Jersey. November 28, 1893.) 

1. Patents— Estoppbl—Intebfebence—Acquiescbncb. 

The fact that a contestant does not move to dissolve an interférence is 
not suchi an acquiescence as will estop him, wlien subsequently sued upon 
hls opponent's patent, from setting up a prior state of the art, so limlting 
the claims thereof as to prevent infringement 

S. Samb— Prbliminabt Injunction — Whbn Qbanted. 

A preliminary injunction will not be granted when the proofs leave 
complalnant's case In doubt, when defendant's pecuniary responsibillty 
is not questioned, and when very serions injury would be caused to de- 
fendant's business, while no irréparable damage would accrue to com- 
plainant by a déniai of the injunction. 

In Equity. Bill by the Eogers Typographie Company against the 
Mergenthaler Linotype Company for infringement of letters pat- 
ent No. 474,306, issued May 3, 1892, to Jacob W. Schuckers for 
"improvements in mechanism for justifying composed lines of type." 
Heard on motion for a preliminary injunction. Denied. 

B. M. PhUipp and M. H. Phelps, for the motion. 
Frédéric H. Betts, opposed. 

ACHESON, Circuit Judge. The patent in suit is of récent date, 
having been granted on May 3, 1892. Acquiescence in its claims 
by the public cannot be asserted upon the évidence. It has not 
been the subject of judicial décision. True, in the interférence pro- 
ceedlngs between Schuckers and Mergenthaler, the concurrent judg- 
ment of the examiner of interférences, the examiner in chief, and 
the commissioner of patents was in favor of Schuckers upon the 
question of priority of invention; and this might well be deemed 
good ground for the allowance of a preliminary injunction were 
that the only question hère raised. But such is not the case. In- 
fringement is strenuously denied. The défendant maintains that 
the antécédent state of the art imposes such limitations upon the 
Schuckers claims that they cannot rightly be construed to cover 
the defendant's machine. This is a fundamental question, and one 
for judicial détermination. I do not see how the question could 
well hâve been involved in the interférence proceedings. Nor am 
I convinced that by reason of what occurred in the patent office 
the défendant is precluded from setting up this défense at this 
preliminary stage of the case. Undoubtedly, the patent ofSce of- 
ficiais gave a very broad interprétation to the interférence issues. 
We discover, however, from a perusal of the décision of the ex- 
aminer of interférences, that he had great difflculty in de+ermining 
what scope should be given to the language in which the issues had 
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been framed, and what was the meaning of certain words and 
phrases therein employed. Furthennore, it appears that Mergen- 
thaler took the position that certain features of construction weré 
old, and he cited earlier patents, to Kay and others, to show that 
the issues should receive a very limited and spécifie construction. 
He did not, indeed, move to dissolve the interférence, and hence 
may be said to hâve acquiesced in the view that the respective 
claims of the contestants were properly put in interférence. But 
the défendant is not thereby estopped, and ought not to be enabar- 
rassed in maklng défense to the présent bill because of such ad- 
mission. 

The views of the experts of the respective parties to this suit, 
as expressed in their afBdavits, are wide apart in material matters. 
Upon the ex parte affidavits and accompanying documentary évi- 
dence it cannot be confldently affirmed that the plaintiff's case is 
entirely free from doubt. The proofs lack completeness. More- 
over, the défendant has an established manufacturing business, 
employing a great force of hands and a large capital. Interférence 
therewith by a preliminary injunction would cause serious injury 
to the défendant. On the other hand, no irréparable damage can 
resuit to the complainant by the déniai of summary relief. The 
pecuniary resi>onsibility of the défendant is not questioned. Thèse 
combined considérations lead to the conclusion that the court should 
avoid summary interposition. For such course, in the circum- 
stances of this case, there are safe précédents. Dickerson v. Ma- 
chine Oo., 35 Fed; 143; Ironclad Manufg Co. t. Jacob J. VoUrath 
Manuf'g Co., 52 Fed. 143. It is hardly necessary to add that with 
respect to the ultimate rights of the parties the court has formed 
no opinion. They are to be determined upon fuU proofs at final 
hearing. 

The motion for a preliminary injunction is denied. 



GRANT T. UNITBD STATES. 

(Circuit Court of Appeals, Ninth Circuit November 14, 1893.) 

No. 108. 

Seambn — Habbobittg and Sbcretinq. 

Rev. St. § 4601, preserlblng a penalty tor harborlng or. secreting "any 
seaman belonging to any vessel," dœs not apply to the harborlng or 
secreting of a person employed or engaged to serve on a vessel which 
does not bélong to a citizen of the United States. 

In Error to the (Srcuit Court of the United States for the District 
of Oregon. 

At Law. Information against Peter Grant for violation of sec- 
tion 4601, Eev. St. U. S., by harboring and secreting five seamen be- 
longing to the Invergarry, a British vessel. Trial in the circuit 
court without a jury. Findings and judgment against the plaintifl 
in error. 55 Fed. 414. IReversed. 
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Milton Andros, for plaintifl in error. 

Charles A Garter, U. S. Atty., and Charles A- Shurtleff, Asst. 
U. S. Atty., fop défendant in error. 

Before McKENNA, Circuit Judge, and HAÎÎFORD, District Judge. 

HAJSnFOED, District Judge. The plaintiff in error was, by a 
criminal information presented by the United States attorney for 
the district of Oregon, and filed in the United States circuit court 
for that district, accused of committing an offense against the laws 
of the United States, in this: that for a period of 27 days, in said 
district, he did unla-wfuUy harbor and secrète ûve seamen belong- 
ing to a vessel called the Invergarry. A jury was waived, and the 
case was tried before Hon. William B. Gilbert, Circuit Judge, who 
made his findings in writing, and thereupon adjudged the défendant 
to be guilty, and sentenced him to pay the penalty prescribed by 
section 4601, Rev. St. U. S., and costs, amounting to the total sum 
of 1919.44, and committed him to jaU till said penalty and costs be 
paid, or untU he be discharged according to law. The information 
does not mention the nationaJity of the Invergarry, but by the find- 
ings and opinion of the court it appears that she is a British vessel. 

Finding that the judgment must be reversed, regardless of any 
conclusion to which we might arrive conceming the points covered 
by the opinion of the circuit judge, we pass without considération 
thereof to a question not discussed in the circuit court, but which 
nevertheless arises from the facts presented by the record, viz. 
whether the harboring or secreting of seamen belonging to a foreign 
vessel is a violation of the statute upon which this case is founded. 
The nature of this question prevents application of the doctrine of 
waiver. We are obliged to give it considération. 

Section 4601, Eev. St., was originally enacted as the fourth sec- 
tion of the act of July 20, 1790, entitled "An act for the government 
and régulation of seamen in the merchant service." 1 Stat. 133. In 
the revision it is included in the seventh chapter, entitled "Offenses 
and Punishments," of title 53, entitled "Merchant Seamen." This 
chapter is composed of the sections and clauses relating to offenses 
and punishments contained in said act of 1790; the act of September 
28, 1850, (9 Stat. 515;) the act of July 27, 1866, entitled "An act to 
prevent the wearing of sheath knives by American seamen," (14 
Stat. 304;) and the act of June 7, 1872, entitled "An act to authorize 
the appointment of shipping commissioners by the several circuit 
courts of the United States, to superintend the shipping and dis- 
charge of seamen engaged in merchant ships belonging to the United 
States, and for the further protection of seamen." Thèse several 
statutes were made to govem . the conduct of American seamen 
within the territorial limits of the United States, and on board 
American vessels elsewhere within the admiralty and maritime 
jurisdiction of the United States. The title and context of each 
shows forth the intention of congress to make laws for the vessels 
and seamen of the United States; and by section 4612 a définition of 
tenus and rule of construction is given, which limits the application 
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of ail the proTisions of thèse laws to cases affectlng [Smerican 
vessels, or the owners, masters, or seamen thereof. Section 4601 
imposes a penalty for harboring or secreting any seaman belonging 
to any vessel, knowing him to belong thereto. Section 4612 dé- 
clares the Word "seaman," as there used, to be restrieted to designate 
a person employed or engaged to serve in any capacity other than 
as an apprentice on board any vessel belonging to a citizen of the 
United States. Now, as the persons harbored by this plaintiff in 
error were not employed or engaged to serve on board a vessel 
owned by a citizen of the United States, the case does not corne 
withiij the letter of the statute, and the prosecution must fail. 

In this opinion we are supported by a prepoiiderance of the au- 
thorities. "In Ex parte D'Olivera, 1 Gall. 474, (decided In 1813,) Mr. 
Justice Story, referring to the act of 1790, says: ' 

"We are of the opinion that the act for the régulation of seamen exclu- 
slvely applies to seamen engaged in merchants' service of thé United States. 
It may be a serions inconvenience that congress bas not extended the provi- 
sions to cases of foreign seamen in foreign vessels, in compliance wlth that 
comity whlch it is nnderstood many foreign nations exercise in favor ot 
this country. Whatever may be the evil, we can only regret it It is for 
another tribunal to apply the remedy." 

In 1873 Mr. Attorney General Williams, in a communication to 
the secretary of the treasury, gave the foUovs'ing opinion: 

"The provisions of the act of 1872 relating to 'discipline of seamen' are near- 
ly identical in language wlth, and appear to hâve been oopled from, the 
provisions of the British merchant sbipplng act of 1854, relating to the same 
subject In a case arising under the latter act, Its provisions concerning that 
subject were held by the court of queen's bench to hâve référence to British 
ships alone, (see Leary v. Lloyd, 3 EL & El. 178;) and I am inclined to the 
View that the provisions of the act of 1872, adverted to above, were intended 
by congress to apply only to seamen lawfuUy engaged for service on Ameri 
can vessels." 14 Op. Attjs. Gen. U. S. 326. 

Judge Wallace, in the case of U. S. v. Kellum, 7 Fed. 843, and 
Judge BUlings, in the case of The Montapedia, 14 Fed. 427, held the 
same way. In U. S. v. Minges, 16 Fed. 657, — a case exactly in point, 
— Judge Bond held that section 4601 does not apply to cases of 
harboring or secreting seamen belonging to foreign ships. To the 
contrary are the décisions by Judge Deady in U. S. v. McArdle, 2 
Sawy. 367, and U. S. v. Sullivan, 43 Fed. 602, and the décision of 
Judge Benedict in U. S. v. Anderson, 10 Blatchf. 226, in which Mr. 
Justice Blatchford concurred. 

By the act of June 9, 1874, (18 Stat. 64,) and again by the act of 
August 19, 1890, (1 Supp. Eev, St [2d Ed.] 780,) congress has de- 
clared the effect to be given to the shipping laws upon domestic ves- 
sels in the coasting trade. But notwithstanding the fact that 
public attention was, by the opinions above quoted from, called to 
the omission to extend thèse laws to foreign vessels and seamen, 
it has failed to change them, in this respect, either in the revision 
or subséquent amendments. From this we think that acquiescence 
on the part of the législative branch of the government in the in 
terpretations given by Story and Williams may be fairly inferred. 
Judge Deady gives excellent reasons for the making of suitable law» 
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for tHe protection of foreign seamen and vessels in our ports, and 
the case at bar illustrâtes the vicions practices to which he alludes. 
The plaintiff in error is guilty of enticing men to abandon employ- 
ment for which they were engaged, and to remain idle at Ms board- 
ing house until after the Invergarry had gone to sea, thereby caus- 
ing expense to the ship, and loss of time and wages to the men, 
while he doubtless profited by shipping them on other vessels. 
Such acte are reprehensible, and prejudicial to ail classes of persons 
oonnected with the shipping interests of the country. But the evil 
of permitting such offenses to go unpunished is not greater than the 
demoralizing effect of a décision which adds to or takes from the 
law. If the laws which we hâve are found to be insufficient, when 
fairly interpreted, congress should be called upon to amplify them. 
Judgment reversed, and cause remanded, with directions to dis- 
charge the défendant. 
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GODWIN et al. v. THE CHILIAN. 

(District Court, S. D. New York. October 31, 1893.) 

MABiTiuii LiBN — Chartbred Vessel — CusTOMHOusE Entkt — Persowai, 
Crédit. 

Where services were rendered and moneys pald ont by customhouse 
brokers In entering the British steamshlp G. at the customhouse In behalf 
of known charterers, who were required to pay such fées, and the 
service was rendered in accordance with a long course of dealings with 
the charterers, and no demand was ever made therefor against the mas- 
ter, owners, or thelr agents, held, that the brokers acted on the Personal 
crédit of the charterers, and that no maritime lien arose upon the ship. 
The Kate, 56 Fed. Rep. 614, followed. 

In Admiralty. Libel to enforce an alleged lien for entering ves- ■ 
eels. Dismissed. 

Hess, Townsend & McClelland, for libelants. 
Convers & Kirlin, for défendant. 

BEOWN, District Judge. The libelants, as 'customhouse broEers, 
«eek to recover for services, and moneys paid out, in entering the 
British steamship Chilian in this port on February 7, 1893. The 
Emily Souder, 17 "Wall. 666, 670. The steamer was at that time in 
the possession of the United States & Brazil Mail Steamship Com- 
pany, being operated by them under a time charter, which required 
the Company to pay ail outrance fées of the ship. The libelants 
were the gênerai customhouse brokers and agents of the company 
for entering ail the company's vessels, whether belonging to the com- 
pany, or chartered by it. The ChUian was entered in the ordinary 
course of the libelants' employment, and the bill therefor was ren- 
dered to the company, and against the company only. At the time 
of the entry, the master was présent, because his signature was, 
by law, required to the entry; but the libelants were not in any 
way employed by him; nor were the master, the owners, or their 
agents, requested or expected to pay for this service. The libelants 
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underetood that the Cîhilian was under a time charter. They had 
previously been paid by the company for similar services to other 
vessels chartered by the company; and they either knew, or would 
hâve leamed on the least inquiry, that the company, by the charter 
of the Chilian, was bound to pay for the charges in question. Had 
the vessei been, in fact, looked to for payment, and a bill therefor 
rendered either to the ma«ter or to agents of the owners of the ship 
in this port, the charges, if proper against either, would hâve been 
paid at once; for the agents of the vessei, it is proved, had abundant 
means in their hands to discharge ail the ship's obligations. The 
bill was not presented to either, because neither was expected to pay 
it, but the company only. 

Under such circumstances, this court has uniformly held the serv- 
ices to hâve been rendered on the personal crédit of the charterer; 
and that no lien arises upon the vessei, or any claim upon ha: own- 
ers. See The Kate, 56 Fed. Eep. 614, and cases there cited. 

The libel must be dismissed, with costs. 



SCHB vigilància: 

THE ALLIANCA. 

THE ADVANCB. 

AMMON et al T. THE VIGILANOIA. SAMB t. THE ALLIANCA. 

SAMB T. THE ADVANCE.' 

(District Cîourt, S. D. New York. November 2, 1893.) 

L Mabimmb Lien— Suppwbs— What Dklivbrt Ckeatbs Lien. 

There can be no delivery to the shlp, In the maritime sensé, either of 
supplies or cargo, so as to blnd her in rem, tintll the goods are either 
actually put on board the shlp, or elsa brought wlthln the Immédiate 
présence or control of her offlcers. 

& Samb— HoMB PoET — GooDS Dblivbebd to Truckman in Foseign Port— 
Placb dp Supplt. 

A steamshlp company was organlzed under the laws of New York, ana 
Its ships were docked In Brooklyn, the home port Llbelants, at Jersey 
City, dellvered such supplies of oleomargarine as were ordered from 
Urne to tlme by the* steamshlp company to trucks employed by Ubelants, 
whlch transported the supplies to the ships. The sale of oleomargarine 
Is prohlblted by the laws of New York. On the failxu-e of the steamshlp 
. company, Ubelants claimed that as the supplies had been delivered at 
Jersey City, to whldi port the ships were forelgn, the tltle to the sup- 
plies passed Ibère, and that a maritime lien was thereby created on the 
vessels. Seld, that the place where the ships lay was the test of the 
place of supply, and that the supply was not complète untll the delivery 
to the ships where they lay, and, as this was in thelr home port, no 
maritime lien was created thereby. 

In Admiralty. Libels in rem for the value of supplies furuished. 
Dismissed. 

Hyland & Zabriskie, for Ubelants» 
Carter & Ledyard, for claimant. 

■Beported by B. G. Beuedlct, Esq., of fhe New York bar. 
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BROWN, District Jùdge. Bj the libels in the above cases a lien 
îs claimed on the steamships above named for oleomargarine, or 
butterine, supplied for those steamers in 1892. The facts as to the 
supplies, and their amonnts, are admitted. The conditions re- 
quired for obtaining a statutory lien not having been complied with, 
the only question is, whether a maritime lien was acquired under 
the circumstances of an alleged sale and delivery of the goods in 
New Jersey. 

The libelants are copartners, doing business at Jersey City, F. J. 
The steamers, at the time the supplies were furnished, were the 
property of the United States & Brazil Mail Steamship Company, 
a New York corporation, and lay at Roberts' Stores, Brooklyn, with- 
in the port of New York, their home port, where the goods were de- 
livered on board. They were forwarded to the steamers from 
Jersey City, upon a written request, or message by téléphone, sent 
in each instance from the gênerai oflSce of the steamship company 
in this citj, by one of its olice employés, known as the "port stew- 
ard," calling for the supply of a certain amount of butter to the 
steamer named. Upon such orders, the libelants delivered the 
goods specified to truekmen employed by them in Jersey City, who 
took them orer to the steamers at Eoberts' Stores, Brooklyn, and 
there delivered them on board, and at the time of such delivery 
obtained an acknowledgment on behalf of the company of the re- 
ceipt of the goods named, properly signed by one of the offlcers, 
or persons, on board the ship. The libelants had been accustomed 
to deal in this manner with the steamship company, and their ves- 
sels, for several years previous. 

The sale of oleomargarine being prohibited by the laws of the 
State of New York within the limits of the state, it was contended 
for the libelants that by an arrangement between the libelants and 
the steamship company, the sale and delivery of the goods were in- 
tended to be complète, and were complète, in Jersey City, upon the 
delivery of the goods ordered to the truekmen there, so that the 
title to the goods passed in the state of New Jersey; and that the 
fumishing of the goods having been complète within the state of 
New Jersey, a maritime lien was acquired theref or. The truekmen, 
as I understand the évidence, were not in the gênerai employment 
of the libelants, but were engaged by them to carry the goods to the 
steamers; they were paid, however, for the cartage, by the libelants. 
In the bills rendered to the company for the goods, there was no 
separate charge for cartage, because, as was testified, there had 
long been an understanding with the company that the priées at 
which the butterine was billed should include the cartage from 
Jersey City to the steamers. A maritime lien is claimed upon the 
contention that the delivery to and for the vessel was completed in 
Jersey City upon the delivery of the goods to the truekmen for the 
beneflt of the ship. 

I am unable to sustain the lien in thèse cases upon either theory 
that can be presented on behalf of the libelants. If the sale and 
delivery of the supplies to the steamship company were not complète 
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until the delivery of the goods to the ship at Eoberts' Stores, clearly 
no maritime lien arises; since, in that view, the supplies were 
wholly furnished in the vessel's home port. 

If, on the other hand, the libelants' évidence be deemed sufficient 
to prove that the title to the property passed in Jersey City to the 
steamship company, and that the delirery to the truckmen there 
was, in law, a delivery to that company; still, that would not 
amount to a delivery, or to a furnishing of supplies, to the ship 
in Jersey City; but only to a common-law delivery to the company, 
sufiacient to bind the company in personam; wMch is a very diflEer- 
ent thing from a delivery to the ship, or binding the ship in rem. 
The ship was not in Jersey City; but within a différent jurisdiction, 
a mile or two away. There can be no delivery to the ship, in the 
maritime sensé, whether of supplies or of cargo, so as to bind the 
ship in rem, until the goods are either actuaUy put on board the 
ship, or else are brought within the immédiate présence or con- 
trol of the officers of the ship. The Cabarga, 3 Blatchf. 75; Pol- 
lard V. Vinton, 105 U. S. 7, 9-11; The Caroline Miller, 53 Fed. 136; 
The Guiding Star, Id. 936, 943, and cases there cited. 

Had the goods in question been lest while in transit from Jersey 
City to Eoberts' Stores, where the ship lay, the steamship company 
might possibly hâve been personaUy liable for the goods; but plainly 
no lien for them could hâve arisen against the ship, because they 
would never "hâve corne to the beneflt of the ship." Per Nelson, 
J., (The Cabarga, supra.) No lien, therefore, arose when the goods 
were delivered to the truckmen in Jersey City, since the ship had not 
yet received the goods, and might never receive them. Something 
more had to be donc, viz., to deliver them to the ship. As that 
delivery was an act necessary to the création of a maritime lien, it 
foUows that the "furnishing to the ship," so as to acquire a lien, 
was only completed at the place where the ship herself actually was. 
As this was in the home port, no maritime lien could arise. The 
place where the ship is at the time the supplies reach her, is the 
test in ail such cases. Accordingly, where the supplies hâve been 
ordered and sent from the home port, but are delivered to the ship 
while she is in a foreign port, a maritime lien arises. The Sarah 
J. Weed, 2 Low. 555; The Agnes Barton, 26 Fed. 542; The Huron, 
29 Fed. 183; The Chehnsford, 34 Fed. 399. The cases of The Pataps- 
co, 13 Wall. 334; The Comfort, 25 Fed. 159; The Havana, 54 Fed. 
203, cited for the libelants, are ail cases in which the supplies were 
d«livered on board the ship, while the ship was in a foreign port. 

Holding, therefore, that the furnishing of supplies, for the pur- 
pose of obtaining a lien on the ship, is not performed until a de- 
livery to the ship, or within the immédiate control of her master, 
and that being donc in thèse cases within the home port, it foUows 
that the libels must be dismissed, with costs. 
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THE LOWELL, M. PALMBB. 

MAGE V. THE LOWELL M. PALMEE.» 

(District Court, S. D. New York. October, 1893.) 

Collision — Steam Vessels Mbeting — Propbe Sidb op Ceannel — Inatten- 
tion TO SiGNALS. 

A steamship and a tug wlth a tow met In the East river, the tow 
golng np and the steamship coming down. When the tug was below 
the East River bridge, she three tlmes gave a signal of one whistle to 
the steamship, whlch signais were disregarded, and no vyhistles blown to 
the tug, untll too late to be of any use. The steamship was on the left- 
hand side of the river, and improperly directing her course towards the 
Brooklyn shore. There were no obstacles to prevent her golng on the 
New York side. The tug backed as soon as danger of collision became 
manifest. Eelâ, that the steamship was solely liable for the collision. 

In Admiralty. Libel by Alfred E. Mace against tlie tug Lowell 
M. Palmer for collision. Dismissed. 

Convers & Kirlin, for lil>elant. 
Benedict & Benedict, for respondent. 

BROWN, District Judge. On the llth of May, 1892, the steamer 
Cnumum, 300 feet long, and of about 1,370 tons register, bound 
down the East river, soon after passing the Brooklyn bridge came 
in collision with a railroad float in tow of the tug Lowell M. Palmer, 
the starboard corner of the float striking the starboard side of 
the steamer and breaking in some plates, for which damage the 
aboTe libel was filed. 

There is great contradiction in the évidence, both as to the place 
of collision, and the relative positions of the two vessels during 
the few minutes previous. In ail essential particulars, however, 
the witnesses for the respondent, — many oï whom are from other 
vessels and apparently whoUy disinterested — evidently predominate, 
and are entitled to superior crédit. They establish, without doubt, 
the fact that the collision was abreast, or very nearly abreast of 
the Pulton Ferry slip, on the Brooklyn side, and not more than 
from two to four hundred feet from the dock; that the Palmer, 
being upon the Brooklyn side of the river, when at least a quarter 
of a mile below the bridge, saw the Cilurnum above the bridge, and 
three times gave her a signal of one whistle, indicating that the 
vessels should each pass to the right, that is, port to port; that the 
Palmer directed her course still more to the Brooklyn shore; that 
no attention or answer was given by the Cilurnum to thèse whistles, 
nor any whistles blown by her to the Palmer, except two whistles 
given when she was quite near, — within two or three hundred 
feet, and too late to be of any use; that the Cilurnum was herself 
on the left-hand side of the river, and improperly directing her 
course somewhat towards the Brooklyn shore; that the angle of 
collision was nearly a right angle, and that the Palmer backed, 
until at the collision she was heading nearly straight across the 
river towards the Fulton Ferry slip; and that there were no 

• Reported by E, G. Benedict, Esq., of the New York bar. 
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obstacles in the river to prevent the steamer from going to the 
right, on the New York side. 

Under tliese circumstances, the steamer is plainly in fault, for 
not observing the whistles of the Palmer; for not going to the right, 
as was her duty in that situation; and for making orer, on the 
contrary, towards the Brooklyn side of the river. The Palmer 
seems to me to hâve done ail that was incumbent upon her, in 
the endeavor to avoid collision; and the libel must, therefore, be 
dismissed, with costs. 



PRBNTICB et al. v. UNITED STATES & CENTRAL AMERICAN STEAM- 
SHIP CO., (two cases.) ' 

(District Court, S. D. New York. November 6, 1893.) 

Chabtee Pahtt— General Agent of Company— Adthoritt to Chaktek. 

When a steamshlp company, having no vessels of its own, had, by 
authority In wrîting, duly constltuted one W. its gênerai agent, and he 
chartered two steamers by tbe autbority of the board of directors, as he 
testlfled, but whicli authority was denied, and it appeared that he had pre- 
vlously chartered other vessels by slmllar charters, and the letter heads 
of the Company expressly stated that W. was its gênerai agent, and 
llbelant dealt With him as such, hdd, that in such. a case it was not 
necessary to produce record évidence of action by the board of directors, 
in order to bind the company; that W. had authority to make the rihar- 
ters; and that the company was liable to the shipowner for Its refusai 
to accept the vessels imder ttie charters. 

I In Admiralty. Libels for damages for refusai to accept char- 
tered steamers. Decrees for libelants. 

Cîonvers & Kirlin, for libelants. 

P. E. Burrows, for respondents. 

BEOWN, District Judge. The above two libels were filed to re- 
cover damages for the refusai of the respondents to accept the 
steamships Aracuna and Burnley under two charters, dated March 
21, 1893. The charters were negotiated and signed by E. Williams, 
Jr., the gênerai agent of the respondents. The signature was "For 
the United States & Central American Steamship Cîompany, R. 
Williams, Jr., (îeneral Agent." Due tender of the steamers was 
niade to the défendant company, which refused to accept them. 
The défense is, an alleged want of authority in WUliams to exé- 
cute the charters on the defendant's behalf. 

The défendant was incorporated under the laws of West Virginia 
in 1892, for the purpose, among other things, of carrying on a mari- 
time business in the transportation of passengers and freight be- 
tween New York, Jamaica, and Central America. The company 
had no steamers of its own. It had entered upon its business, how- 
ever, a few months before by the chartering of two other steamers 
before the présent, both of which were chartered under instru- 
ments executed in the same manner as the charters in the présent 
case. Williams, by due authority in writing, had been made the 
gênerai agent of the company. He testifles that ail the particu- 
lars of the negotiation before thèse charters were signed, were re- 

• Eeported by E. G. Benedlct, Bsq., of the New ïork bar. 
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ported from time to time to the executive committee of the board 
of directors; and that when he had obtained orally the most fa- 
vorable terms he could from the libelants, he was directed by the 
committee of the board to exécute the charters in question, and 
that he then exeeuted them accordingly. The président of the 
bosrd was the only adverse witness examined. He testiûes that 
no express authority of the board was given on the subject of thèse 
charters; and that no action was taken by the board as such, though 
he admitted that the matter had been spoken of with the members 
individually. 

It is not necessary, in cases like the présent, to produce record 
évidence of action by the board of directors in order to bind the 
corporation. The chartering of vessels necessary to carry on the 
ordinary business of the company, was not an act of such impor- 
tance, solemnity, or rarity, as necessarily to require any vote of 
the board of directors, or of the executive committee, where no 
particular rules of the company require it; and hère there is no 
e\'idence of any such rules or by-laws. The letter heads in daily 
use in the correspondence of the company, several of wMch are 
in évidence, expressly stated Mr. Williams to be the gênerai agent 
of the company, and so held him ont to the world. The libelants 
dealt with him as such. Préviens charters, admitted to hâve been 
approved by the board, were exeeuted by Mr. Williams as gênerai 
agent, precisely in the same form as the présent charters. There 
is no évidence that the act of chartering vessels was beyond the 
scope of the powers of a gênerai agent, such as the company held 
out Mr. Williams to be. The very fact that in chartering the pre- 
vious steamers the board authorized Mr. Williams to exécute the 
charters as "gênerai agent" of the company in the ordinary course 
of business, instead of having those charters exeeuted under the 
seal of the company, and signed by the président and secretary, 
is of itself strong évidence that the exécution of charters was an 
act appropriate to a gênerai agent and within the scope of his 
ordinary powers, and that it was so regarded by the company. 

Even, therefore, if Mr. Williams had exceeded his actual au- 
thority in executing the charters in question, I doubt whether the 
défense now m^ide would hâve been available to the respondents. 
But the weight of évidence in the présent case is, that he did hâve 
such authority. This does not rest on the testimony of the libel- 
ants alone. The letter of AprU 6, 1893, bearing the seal of the 
company, and the officiai signatures of both the président and the 
secretary, déclares expressly that "this company has under charter 
the S. S. Aracuna and Bumley; it is proposed to put thèse steamers 
on the Jamaica route, if established." 

1 am quite satisfied, therefore, that thèse charters were exeeuted 
by Mr. Williams, not merely under his lawful power as gênerai 
agent, but with the express knowledge and approval of the gênerai 
oflicers, and of the board of directors of the company; that ail Mr. 
Williams' negotiations were duly reported and known to the re- 
spoflsible offlcers of the company; and that the charters were ap- 
proved by the executive committee before they were exeeuted, and 
were ratified by the board afterwards. The évidence indicatea 
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that the subséquent refusai to accept the vessels when tendered, 
was only because the company then found itself in a straitened 
flnancial condition. Its refusai to accept the vessels may hâve 
been prudent; but that in no way absolved the company from its 
liability to make good the actual damages v^hich the libelants hâve 
thereby sustained. 

Charters of vessels hâve long been held to be maritime contracts ; 
damages for the breach of such contracts are, therefore, recover- 
able in this court, as a court of admiralty. Ben. Adm. § 287. 

Decrees in each case for the libelants, with costs ; with an order 
of référence to ascertain the damages, iJE not agreed upon. 



THE BATTLER. 

(District Court, E. D. Pennsylvanla. November 14, 1893.) 

No. 115. 

1. Shipping — Limitation of Liabimty — Interest. 

Owners who surrender a vessel for the purpose of limltlng llabiUty can- 
not be required to add Interest on her appraised value from the tlme the 
^^Uabllity was Incurred, although they hâve long delayed the surrender. 

2. SaMB— QlVING BOUD FOR VALUE. 

Where tlie owners, Instead of turning over the vessel herself, or paying 
her appraised value Into court, elect to glve a bond therefor, they may 
be required to provide for interest untll such tlme as the money is paid. 

In Admiralty. Pétition by the owners of the steam tug Battler 
for limitation of liability in respect to the loss of the barges Tona- 
wanda and Wallace. A libel against the tug was sustained, June 
3, 1893. See The Battler, 55 Fed. Bep. 1006. 

J. Eodman Paul and N. Dubois Miller, for owner of the Battler. 
Henry Planders and Edward F. Pugh, for owners of barges sunk. 
John F. Lewis, for Western Assurance Co. 

BUTLER, District Judge. The compensation earned by towage 
and salvage services is not "freight." The claim to hâve interest 
added to the appraised value of the vessel from time of the sinking 
of the barges Tonawanda and Wallace to this date, cannot be sus- 
tained. No case is found in wbich such a claim was allowed, or 
made. In The City of ISTorwich, 118 U. S. 492, [6 Sup. Ct. Eep. 1150,] 
and The Benefactor, 103 U. S. 239, there was equal reason for such 
a claim. The terms of the statute and the rules prescribed in 
pursuance of it, seem to forbid the demand. Assuming that the 
owners hâve not forfeited their rights by delay, as I do at présent, 
{the question not being raised,) they are entitled to a discharge on 
tuming over the vessel, or paying her value into court. It is proper, 
however, that they should provide for the payment of interest on 
her value until such time as the money is paid, if they prefer to 
give bond, instead of paying it at présent. I hâve no doubt of the 
court's power.to require this. It was so decided in Re Harris, by 
the circuit court of appeals (2d Circuit, 57 Fed. Rep. 243.) The 
petitioners must therefore either turn over the vessel, pay in her 
appraised value, or enter into stipulation to pay it with interest, at 
«uch time as it may be required. 
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SMITH & DAVIS MANUP'G CO. T. MBLLON. 

(Circuit Court of Appeals, Eightli Circuit. October 30, 1893.) 

No. 18& 

1. Appbai,— Objections not Raised Bblow. 

The objection that the défense, to a suit for Infringement of a patent, 
of prier public use, was not well pleaded, in that the answer falled to 
aUege that such use was "in this country," as the statute provides, (Eev. 
St. i 4920, cl. 5,) cannot be raised for the flrst time on appeal. 

8. Patents— Abakdonment—Priob Public Use. 

Tbe advertising and sale by a manufacturer of an invention, to test 
the market, and to see how it would sell, is a trader's and not an in- 
ventor's experiment, and such use will not carve an exception out of the 
statute maklng prlor public use a défense to a suit for Infringement, 
(Rev. St § 4920, cl. 5.) 

8. Samb. 

Where the only différence between an invention of a sprlng bed con- 
slsting of a bank of wire springs fastened together at top and bottom 
by a séries of latéral and crosswlse tie rods and hooks, as manufactiu-ed 
and sold by the inventer more than two years prlor to his application 
for letters patent, and that as claimed In hls spécifications, was in "a 
more désirable means of locklng the tle loops," to which means he did 
"not désire to be confined," prier public use Is a good défense to a suit 
for Infringement 52 Fed. 149, afflrmed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

In Equity. Bill by the Smith & Davis Manufacturing Company 
against Peter H. Mellon for infringement of lettera patent Bill 
dismissed. 52 Fed. 149. Complainant appeals. Afflrmed. 

WiUiam M. Eccles, for appellant, 
George H. Knight, for appellee. 

Before BEEWEE, Circuit Justice, and SANBOEN, Circuit Judge. 

BEEWEE, Circuit Justice. This case is before us on an appeal 
from a decree of the circuit court of the United States for the 
eastem district of Missouri, dismissing the plaintifE's bill. The 
suit was one for the infringement of a patent, that patent being No. 
269,242, dated December 19, 1882, issued to John G. Smith, and by 
him assigned to complainant, and was for an improvement in spring 
beds. The ground on which the circuit court dismissed the bUl 
was that the invention covered by the patent had been in public 
use and on sale for more than two years prior to the date of the 
application, and that for this reason the patent was void. 52 Fed. 
149. Counsel for the appellant insists that this défense was not 
properly presented by the pleadings, and, therefore, that ail testi- 
mony tending to support it should be ignored; further, that the only 
use disclosed by the testimony was an expérimental one, and there- 
fore not such as to avoid the patent; and, finally, that the précise 
invention for which the patent was obtained was not in use or on 
Baie prior to the application for the patent. 

With référence to the flrst of thèse propositions but a word is 
necessary. The statute (Eev. St. § 4920, cl. 5) provides for, among 
v.58F.no.6 — 45 
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othep speciaj défenses to a suit for înfringement, tMs: that the in- 
vention has "beeù in use or on sale in this coiintry for more than 
two years before Ms application for a patent." The answer set 
up "that the alleged invention was in public and common use, and 
on sale, with and by the knowledge and consent of the patentée, for 
more than two years before the application." It did not in terms 
aUege that such public use was "in this country," as the statute pro- 
vides. While this défense may not hâve been pleaded with techni- 
cal accuracy, yet the testimony tending to establish it was received 
on the final hearing without any objection. The first time the ques- 
tion has been raised, as appears from the record, is on the argument 
of the appeal in this court; and hère it is too late. Eoemer v. 
Simon, 95 U. S. 214, 220; Loom Co. v. Higgins, 105 U. S. 580, 595. 

That the invention covered by the patent, or at least something 
very similar to it, had been in use and on sale for more than two 
years prior to the date of the application, does not admit of doubt; 
and that such use was not an expérimental one seems to be clear 
from the testimony. The application for a patent was on October 
14, 1882. In the spring of 1880, J. G. Smith & Co., the predecessors 
of appellant, were engaged in the manufacture and sale of bed bot- 
toms. In the catalogue issued by them in March, 1880, there is 
described and advertised what is called "No. 27;" and the testimony 
of the patentée, a member of the flrm, is that during the years 1880 
and 1881 they sold quite a number of them, — ^probably 200 or 300, 
and possibly 500, — 50 or more having been sold before the 14th of 
October, 1880. In that catalogue, beneath the eut of No. 27, were 
thèse words: 

"In offerlng our No. 27 to the trade, we recognize the growlng demand for 
an all-wlre spring bed. After a long séries of experiments, we hâve been 
able to produce a bed whlch is unequaled for cheapness, Ughtness, durablllty, 
and comfort. Mattress manufacturera wlll flnd this an excellent bed to up- 
holster." 

The patentée testifled, in answer to a question as to whether the 
sales made in 1880 and 1881 were as an experiment or for gain, that 
"the sales were made as an experiment, as we do with everything 
else we get up; to put it on the market to see how the trade will 
take it; to see how it will take with the trade," — and in response to 
a further question, as to what arrangement or understanding was 
had with the purchasers about the beds giving satisfaction, made 
this reply: "I had the understanding that, if any of them did not 
give satisfaction, they could retum them, and I would replace them 
with the latest improvement of that or other beds; so they were 
satisfled." It is scarcely necessary to ref er to the testimony offered 
by the défendant, tending to show that some at least of thèse sales 
were made in the ordinary course of business, and without any con- 
ditions named or suggested, and that a market was sought for the 
goods precisely as for other manuf actured articles ; for, upon the tes- 
timony of the patentée himself, it is obvious that what was done 
in the spring and summer of 1880 was not for the mère purpose of 
"experiment," as that term is used in patent law. The invention 
was one which the inventer could hâve tested in his own home, and 
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hj use in his own fainîly- He did not sell simply one or two, and 
wait to see how they satisfled the purchasers or what defects were 
discovered by them; but the ônn of wMch hë was a member invited 
the public to buy, representing the beds to be unequaled, and con- 
tinued to manufacture and sell them f rom month to month and from 
yeaP to year, in the same manner as any other article in their stock 
was manufactured and sold; and each sale was made at a profit, 
and with the contemplation of a profit. The experiment was not a 
testing for the purpose of discovering defects and perfecting the 
invention, but a testing of the market, and to see how the article 
would sell, or, as the inventor said, "to see how it will take with the 
trade." It was a trader's, and hot an iuTentor's, experiment Such 
a use does not carre an exception out of the statute. See the fol- 
lowing cases:- Elizabeth v. Parement Co., 97 U. S. 126; Egbert v. 
Lippmann, 104 U. S. 333; Manning v. Œue Co., 108 U. S. 462, 2 Sup. 
et, 860; Manufacturing Co. v. Sprague, 123 U. S. 249, 8 Sup. Ct. 122; 
Andrews v. Hoyey, 123 U. 8. 267, 8 Sup. Ct. 101; Koot v. Eailroad Co., 
146 U. S. 210, 13 Sup. Ct. 100. In Egbert t. Lippmann (page 336) 
it was said by the suprême court: 

"We observe, In the flrst place, that, to oonstltute the public use of an Inven- 
tion, It is not necessary that more than one of the patented articles should be 
publlcly used. The use of a great number may tend to strengthen the proof , 
but one W€ll-defined case of such use Is just as effectuai to annul the patent 
as many. McClurg v. Klngsland, 1 How. 202; Fruit-Jar Co. v. Wright, 94 
U. S. 92; Pitts v. Hall, 2 Blatchf. 229. For instance, if the inventor of a 
mower, a printlng press, or a rallway carmakes and sells only one of the 
articles Invented by hira, and allows the vendee to use it for two years, 
wlthout restriction or limitation, the use Is Just as public as if he had sold 
and allowed the use of a great number." 

And in Manufacturing Co. v, Sprague, 123 U. S. 264, 8 Sup. Ct. 122, 
this rule as to the character of the testimony was laid down : 

"In considering the évidence as to the alleged prior use for more than two 
years of an Invention, which, if establlshed, will hâve the effect of Invalidating 
the patent, and where the défense is met only by the allégation that the use 
was not a public use in the sensé of the statute, because It was for the pur- 
pose of perfecting an incomplète Invention by tests and experiments, the 
proof on the part of the patentée, the perlod cbvered by the use havktg been 
clearly establlshed, should be fuU, unequivocal, and convinclng." 

Finally, it is insisted that the patented invention is substantially 
différent from that manufactured and sold in 1880. In the language 
of counsel: 

"The bed bottom used by Smith prior to October 14, 1880, was not the 
same invention patented by him, but was an imperfect, immatured, Im- 
practical, and unsuccessful bed bottom, and a mechanical and commercial 
fallure, and whoUy a différent mechanical structiu-e from the one patented, 
both in Its résulta and construction." 

The invention, it may be said in a gênerai way, consisted of a 
bank of wire springs fastened together at both top and bottom 
by a séries of tie rods and hooks, running laterally and crosswise. 
Thèse tie rods and hooks, and the upper and lower coils of the 
springs to which they were attached, fonned, as it were, two hori- 
zontal planes, kept apart by the intervening springs. A pressure 
upon any part of the upper plane was met, not simply by the resist- 



708 FEDEKAL EBPOBTEB , Vol. 58. 

ance of the particular spriiig under the place of pressure, but, by 
reason of the hpoks and lie rods, was distributed upon theeur- 
rounding springs. Thèse hqoks and rods were therefore important 
factors in keepihg the springs in place, and thus securing the stabil- 
ity of the bed. In both the bed manufactured and sold in 1880 and 
that described in the patent the hooks were fonned by an extension 
of the upper coils of the springs. In the latter this extension was 
carried round the next lower coil, making what is called a "closed 
head," while in the former it was not so carried round. But this 
change does not seem to us a vital one, nor was it apparently so re- 
garded by the patentée. ,In the spécifications he says : "The hooks, 
b, b, are preferably an extension of the upper coil, being carried 
around the next lower coil, and then extended in the form of a 
hook." And, again : "The hooks, b, b, are the most désirable means 
for locking the tie loops, G, 0, to the springs; but I do not désire 
to be conûned thereto, as other means can be used to fasten the ties, 
G, G, to the springs." The manner of tying was evidently not of the 
substance of the invention. 

In conclusion it may be said that the matter of obtaining a patent 
was an afterthought, and one that came too late to be of any avail 
to the patentée, even if there was in the construction of the bed 
such a display of inventive skill, and such novelty and utility, as 
gave a right to a patent, and of that we express no opinion. 

The decree is aflSrmed. 



GHiCHRIST et al. v. HELENA HOT SPEINGS & SMHLTER E. ÇO. et al. 
(Circuit Court, D. Montana. November 6, 1893.) 
No. 114, 

1, BQtrrrr Jubismction— Statdtokt Liens— Enforobmbht. 

Equity bas jurisdlction to enforce statutory liens when the statute 
Itself provides no method of enforcement. Machine Co. v. Miner, 28 
Kan. 441, distinguished. 

2. Samb— Fkdeeai. Courts— Enfokcikg State Statutoky Liens. 

In cases of proper citlzenship, the fédéral courts hâve équitable juris- 
dlction to enforce against railroad companles judgmenta rendered in the 
State courts on material or labor clalms, when the state statute makes 
such judgments superior liens on the property of the company in the 
county of thelr rendltion, without providing any method of enforcing 
the same or binding other persons who claim interfering liens. 
8. Same— RiGHTS of Thibd Peesons. 

In such a proceedlng the faet that the judgment was based upon a 
bUl of exchange wUl not prevent the court, at the instance of other lien 
claimants, from going behind the same, and determining whether the 
considération therefor consisted In fact of labor or material furnished. 
Hassall v. Wilcox, 9 Sup. Ot Rep. 590, 130 U. S. 493. 
4. CoNSTiTUTiONAL Law — Rbstbiotions on States — Equai, Protection of 
THE Laws — Railroad Companies. 

A provision in a state statute (Comp. St. Mont. c. 25) that judgments 
for labor and materlals furnished to railroad companies organized there- 
under shaU constitute a lien superior to that of any mortgage or deed 
of trust does not deprive such, companies or their mortgagees of the 
equal protection of the laws, within the meaning of the fourteenth 
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amendment to the constitution of the United States. San Mateo C!o. t. 
Southern Pac. R. Co., 13 Fed. Rep. 722, 8 Sawy. 238, dlsOngulshed. 

5. Same— State Constitutions— Législative Power. 

Limitations placed upon the législative power of a state by Its con- 
stitution cannot Invalldate a pre-exlsting territorial law, whlch waa 
adopted and contlnued In force by the same convention whlch formed 
the constitution. 

6. Railkoad Lien Laws— "Work and Labor" Claims— What Are. 

Persons who occupy the positions of managing agent and superintend- 
ent of trains, but who also, on occasion, run trains, clean cars, repalr 
track, and act as "gênerai utility" men, must be consldered as performing 
"work and labor," wlthln the Montana railroad lien law, (Comp. St. 
Mont. c. 25, § 707;) but it is not so with one who merely bas charge of 
the office and of tlîe receipts, and keeps in a book the time of the work- 
men as handed in to him. Mining Co. v. Cullins, 104 U. S. 176. 

In Equity. Bill by Thomas Gllchrist, Charles Gilchrist, and W. 
B. Edgar, copartners as Gilchrist Bros. & Edgar, against the Helena, 
Hot Springs & Smelter Kailroad Company, to enforce the lien of 
certain judgments recovered in the state courts. The cause was 
commenced in a state court, but the Northwestern Guaranty Loan 
Company, having intervened and filed a cross bill, removed the 
case to this court. 

For former opinions, see 47 Fed. Eep. 593, and 49 Fed. Rep. 519. 

Leslie & Craven, for plaintiiï. 

Toole & Wallace and A. K. Barbour, for défendant Northwestern 
Guaranty Loan Co., intervener and cross complainant. 

Walsh & Newman, F. P. Sterling, McConnell, Clayberg & Gunn. 
M. Bullard, and H. C. Smith, for défendant lienholders. 

H. G. Mcintire, for défendant Farmers' Loan & Trust Co. 

KNOWLES, District Judge. Thomas Gilchrist and his partners 
obtained a judgment against the Helena, Hot Springs & Smelter 
Railroad Company for the sum of |2,299.81, in the district 
court of the county of Lewis and Clarke, state of Montana. They 
allège in their bill that their said judgment was for material bought 
and farnished to said raUroad company by plaintiffs upon and in 
the use of the property of said company. It is alleged that the 
Helena, Hot Springs & Smelter Raijroad Company is a corporation 
organized under the laws of the state of Montana; that, by virtue 
of said law, said judgm'ent is a lien upon the property of said rail- 
road company in Lewis and Clarke county. Mont. They also set 
forth the railroad property of said company in said county. It 
appears, further, that the Farmers' Loan & Trust Company, one of 
the défendants, is a corporation organized under the laws of the 
state of New York, and holds a trust deed upon the property of said 
railroad company to secure the payment of certain bonds of the 
said railroad company. They further charge that certain other dé- 
fendants named in the bill hâve judgments which they claim are 
liens upon the property of said railroad company. 

This cause was commenced in the district court of Lewis and 
Clarke county, Mont. Upon its own motion, the Northwestern 
Guaranty Loan Company was made a party défendant. It is a 
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corporation, as it appears, organized under the la~ws of the state 
of Minnesota, Said dompany, upon its pétition, had said cause 
removed to this court In this court said Northwestern Guartmty 
Loaû Company âled its cross bill, contesting the rights of ail 
the parties to the original bill, save those of the Famiers' 
Loan & Trust Company. In said cross bill it wâs claimed Ihat 
the deed of trust given to said Farmers' Loan & Trust Com- 
pany was prior to me lien of plaintiffs and of ail the other lien 
claimants in the bUl, and that it was a beneâciary under said deed 
of trust, being the holder of certain bonds secured thereby, and that 
said Parmers' Loan & Trust Company, had failed to protect their 
rights. Issues were joined upon the allégations of the cross bill, 
setting forth the prior lien under the deed of trust. The matter 
was referred to the master in chancery of the court to détermine as 
to whether the judgment of plaintiffs and the several judgments 
obtained by certain of the défendants against the Helena, Hot 
Springs & Smelter Eailroad Company were for materials furnished 
for, or labor and work done upon, the property of said company. 
The deed of trust antedated the judgments. By the terms of this 
deed of trust, a conveyance was made of ail the property, franchises, 
and income of the said railroad company, and of ail property, rights, 
and franchises of the company, of whatsoerer nature, it shonld ac- 
quire thereafter. This was in accordance witfi the power conferred 
upon such corporations by Comp. St. Mont. p. 824, § 706. 

The défendants, in the cross bill, claimed a lien by virtue of the 
provisions of said Comp. St. p. 824, § 707, which is as f ollows : 

"A JTidgment against any railway corporation for any injury to person or 
property, or for material furnislied, or worli or labor done upon any of the 
property of such corporation, shall be a lien within the county where 
recovered on the property of such corporation, and such lien shall be prior 
and superior to the lien of any mortgage or trust deed provided for in this 
act" 

The act referred to is found in chapter 25, p. 807, Comp. St. 
Mont., and is the act authorizing the formation of such corporations 
as the Helena Hot Springs & Smelter Eailroad Company. The first 
point I shall consider is the jurisdiction of this court over the sub- 
ject-matter presented in the original bill, sitting as a court of 
chancery. It is claimed by the plaintifif in the cross bill that the 
lien of the judgment creditors in the case' at bar is a légal lien 
given by law, and hence cannot be enforced in a court of chanc«ry, 
and hence this court can hâve no jurisdiction of the matters set 
forth in the original biU. No doubt this point can be presented at 
any time in this court. It is true that the lien given in this case 
is a statutory lien. But that is no reason why it may not be en- 
forced in equity. Pomeroy, in his Equity Jurisprudence, (volume 1, 
§ 167,) classes statutory liens as coming exclusively within the juris- 
diction of a court of equity, and adds: 

"In addition to the liens above mentioned, which belong to the gênerai 
équitable jurisdiction, the législation of many states bas created or allowed 
other liens which often corne within the equity Jurisdiction in respect at 
least to their means of enforcement. The so-called 'mechanics' liens' may be 
taken as the type and illustration of this elass." 
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A lien is a security, and, in a case like the one at bar, is given 
by law to secure the payment of money. It is as much a security 
as a mortgage, which is given by contract. In the Case of Brod- 
erick's Will, 21 Wall. 520, the suprême court said: 

"Whilst it is true tliat altérations in the jurisdiction of the state 
court cannot affect the équitable jurisdictlan of the circuit court of 
the United States so long as the équitable rights themselves remain, yet 
an enlargement of équitable rights may be administered by the circuit courts, 
as well as by the courts of a state. * * » Indeed, much of équitable juris- 
dlction consists of better and more effective remédies for attaining the rights 
of parties." 

In the case of Ex parte McMel, 13 Wall. 236-243, the suprême 
court said: 

"A state law cannot give jurisdiction to any fédéral court; but that is not 
a question in thls case. A state law may give a substantial right of such a 
character that, when there is no impediment arising from the résidence of 
the parties, the right may be enforced in the proper fédéral tribunal, whether 
it be a court of equity, of admiralty, or of common law. The statute in such 
cases does not confer the jurisdiction. That exists already, and it is evoked 
to give efCect to the right by applying the appropriate remedy. Thls princi- 
ple may be laid down as axiomatic in our national jurisprudence." 

Grenerally, it may be said, when a statute gives a new equity, a 
fédéral court can be called upon in a proper case to enforce it. 
HoUand v. ChaUen, 110 U. S. 15, 3 Sup. Ct. Kep. 495. Hère, in 
this case, is a lien given, — a right. Is there a plain, speedy, and 
adéquate remedy at law for enforcing it and making it available? 
The corporation against which a judgment, such as is provided for in 
section 707, is obtained would be bound by it, but no corporation or 
person other than the one who was a party to that judgment would 
be bound thereby. This the plaintiff in the cross bUl contends for. 
In pursuance of this principle, the said judgments were referred 
to a master in chancery for examination. This was the view of 
the suprême court in the case of Hassall v. Wilcox, 130 U. S. 493, 
9 Sup. Ct Eep. 590, which was a case involving the rights of a 
lien claimant under a statute of Texas similar to the one nnder 
considération. None of the other judgment claimants in this case 
would be bound by the judgment of Gilchrist and others so far 
as it was sought to be enforced as a lien. As to the question as 
to whether Grilchrist and others had a right to a lien for supplies 
furnished the railroad company, the Farmers' Loan & Trust Com- 
pany, and any one claiming under their deed of trust, in a proper 
case, had a right to inquire into the facts. As to whether it was 
a lien prior to other judgments, the persons holding those judg- 
ments had a right to inquire as to the facts. As to whether the 
lien of Grilchrist and others was a lien prior and superior to the 
deed of trust of the Farmers' Loan & Trust Company depended 
upon extrinsic facts. As against such company, the judgment does 
not establish this. What plain, speedy, and adéquate remedy at 
law is afforded said plaintiff in the original bill, at law, to estab- 
lish this lien? None. But this lien is a right which thèse par- 
ties had a right to hâve enforced. Hère is a ground for the inter- 
position of a court of equity. The law says that the lien shall 
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be prier and superior to the deed of trust, but there is no way of 
declaring this, and binding the parties, but in a court of equity, 
upon an investigation of the facts. One of the reasons for exer- 
cising equity jurisdiction in certain cases anses from the necessity 
of detennining the priority of liens. Pom. Eq. Jur. §§ 677, 716. 
The case of Insurance CJo. v. Heiss, 141 111. 35, 31 N. E. Bep. 138, 
shows how, when required by the necessity of a case, a court of 
equity may be resorted to in order to make judgments at law effec- 
tuai. In that case certain parties had obtained judgments against 
a railroad company for damages for injuring their lots jutting upon 
a Street along which a street railroad passed. There damages were 
given by the constitution of the state of Hlinois. The railroad 
company had executed a mortgage with provisions similar to thèse 
in the deed of trust in this case. The question presented was 
as to whether thèse judgments could be made a prior charge upon 
the railroad to that of the mortgage. There was no question as 
to the jurisdiction of the court in that case. It was held they 
could. 

The case cited by the plaintifE in the cross bill, of Machine Co. v. 
Miner, 28 Elan. 441, I do not think is in point in this case. There 
the judgment was an ordinary judgment at law, and was made a 
lien by law. There was no necessity of establishing any extrinsic 
facts to show that it was a lien. The judgment was a lien from 
the date it was docketed. There was no question of prior liens, 
and the court said that, upon the facts stated in the bill, the plain- 
tiff had a plain, speedy, and adéquate remedy at law. If Mr. Jones, 
in his work on Liens, (section 112,) maintains that in ail cases 
where a statutory lien is created, if the statute does not provide 
a means for enforcing the same, it cannot be made available, I 
do not think he is supported by the authorities or by reason. tJn- 
doubtedly, where a lien is created by statute, and the statute pro- 
vides a remedy for enforcing it, and it appears to be an exclusive 
remedy, no other can be resorted to. But where a lien is created 
by statute, and no adéquate remedy is provided for enforcing it, 
a resort to a court of equity may be had. As before stated in 
Ex parte McMel, supra, when such a right as a lien is established, 
generally a court of equity may be invoked to give effect to the 
right by applying the proper remedy. The case cited to sup- 
port what would appear to be the position of that leamed author 
is Canal Co. v. Gordon, 6 WaU. 561, but surely that case does not 
support any such position. In that a mechanic's lien is enforced 
by an action in equity, and there is no claim that the statute pro- 
vides this remedy. In fact, as before stated, the state législa- 
ture could not give a fédéral court that jurisdiction. Its chan- 
cery jurisdiction depended upon its gênerai equity powers. Of 
course, as said in that case, the court could not give any rights to 
the lienholders beyond those given by the statute. But rights 
and remédies are not the same. Upon a fuU considération of this 
point, I am satisfled that the state court had, and that this court 
has, jurisdiction, as a court of chancery, to enforce this lien. I 
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should not hâve considered the matter so fully had counsel for the 
plaintiff in the cross bill not so persistently urged it upon the 
court. 

The next point for considération is as to whether that provision 
of said section 707 wMch makes the lien given a lien prior to the 
deed of trust executed by the railroad company to Farmers' Loan 
& Trust (Company is void, as being in contravention of the four- 
teenth amendment to the constitution of the United States, in 
so far as it provides that no state shall deny to any person within 
its jurisdiction the equal protection of the law. It is claimed that 
this statute applies only to corporations, and not to natural per- 
sons, and embarrasses the corporations in raising money to build 
raUroads, while natural persons labor under no such disabilities, 
and that, within the meaning of this amendment, a "corporation" 
is a person entitled to the benefits of its provisions. It wiU be 
observed that the lien af the judgment named in section 707 is to , 
be prior and superior to the lien of any mortgage or deed of trust 
provlded for in the act in which it is found, which is the act pro- 
viding for the creating of railroad corporations. Section 691 of 
that act provides generaHy that the corporation it authorizes inay 
mortgage its property and income. Section 706 of that act, after 
providing that any railroad corporation may make securities and 
bonds, reads: 

"And to secure the payment of ail or any of such bonds, securities or obli- 
gations and the Interest thereoH, may make, exécute and deliver such mort- 
gages or deeds of trust upon ail or any part of its property, income and 
franchises, as the board of dlrectors may détermine or direct; and if any 
such mortgage or deed of trust shall so provide and to that extent it shall 
so provide, it shall be and remain a valid lien upon property, rights, and 
franchises of the company of whatever nature or kind afterwards acqulred, 
as well as upon property, rights and franchises owned or possessed by the 
company at the time of its exécution, irrespectlre of the law relating to 
chattel mortgages, and any such mortgage or deed of trust shaU be taken, 
held and enforced in the same manner as mortgages of real estate." 

Hère it will be seen that a railroad company may mortgage its 
income, its property, both real and personal, which it has at the 
date of the mortgage or deed of trust, and also ail that it may there- 
after acquire. Its mortgage upon personal property shall be treated 
as a mortgage upon real estate. îïo such powers as thèse are 
given to a natural person building a railroad. It wiU be seen that 
under such powers a railroad corporation may, as soon as it es- 
tablishes the right of way for its railroad, exécute a mortgage or 
deed of trust which will eiïectually cover up its property, of every 
kind and nature, and practically prevent it being subject to the 
payment of any debts it may contract without some such provi- 
sions as are contained in such section 707. It is weH known that 
about ail the property a railroad corporation possesses when it 
undertakes to build a railroad is its franchise and a right of way. 
Labor buUds the road, equips it, and runs it. If a natural per- 
son undertakes to build a railroad, those who contribute work for 
its construction or fumish materials therefor hâve a lien upon 
the same, in fact prior to any mortgage upon the same. It wUl 
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be observed by référence to sections 1370 and J376, div. 5, Comp. 
St Mont, that this must be so, for about ail tbat pertains to a 
railroad is the resuit of labor. Bailroad property is classed as 
belonging to a peculiar class. Farmers' Loan & Trust Co. v. Kan- 
sas City, W. & N. W. E. Co., 53 Fed. Rep. 192. Statutes which 
create liens for labor and material furnisbed a railroad company, 
and which make them prier to a mortgage or deed of trust there- 
on, are not uncommon. Jones on Liens (volume 2, § 1628) says: 
"It is within the legitimate scope of législative power to provide 
for such liens." 

The very question under considération in this case was decided 
in the case of Trust Co. v. Sloan, 65 lowa, G55, 22 N. W. Hep. 916, 
and it was there held that such liens were not in contravention of 
the fourteenth amendment to the United States constitution. Liens 
created in certain cases subséquent to the exécution of a mortgage 
hâve been sustained. In the case of Provident Inst. v. Jersey City, 
113 U. S. 515, 5 Sup. et Rep. 612, the question as to whether certain 
vs^ater rates which were made a lien on the property where used 
prior to any mortgage thereon, although the lien accrued subséquent 
to the mortgage, was considered with référence to the fourteenth 
amendment to the constitution. There the contention was that 
such a law deprived a mortgage holder of property without due pro- 
cess of law. This the court denied, and said: 

"Wbea the complalnant took Its mortgages, it knew what the law was. 
It knew that by the law, If the mortgaged lot shoxdd be supplied wlth 
Passaic water by the clty authorlties, the rent o£ that water, as regulated and 
exacted by them, would be a flrst lien on the lot. It chose to take Its mort- 
gage subject to this law, and It is idle to contend that a postponement o£ 
Its lien to that of the water rents, whether af ter accruing or not, Is a depriva- 
tion of its property without due process of law. Its own voluntary act— its 
own consent— Is an élément in the transaction." 

Now, while the point was not presented in that case that the 
mortgagee was deprived of thè equal protection of the law, it does 
seem that the same principle was invoked in that case as should ap- 
ply to this. Knowing the law, the grantee in the deed of trust took 
the conveyance, and voluntarily took it. A lien of this class was 
sustained without question in Brooks v. RaUway Co., 101 U. S. 443. 

The law allowing such liens being constitutional in ail cases 
where the question is not presented as to whether it deprives any 
one of the equal protection of the law, the question would arise as to 
whether any one having the same rights under the law as a railroad 
corporation was given différent privilèges, and not made subject 
to the same conditions as the railroad corporation under the state 
law. The truth is that, with the view of facilitating the construc- 
tion of railways, corporations organized for that purpose are given 
privilèges under the statute not given to a natural person. They 
stand upon. a différent footing, and ought not to complain because 
différent laws are made applicable to them. The statute affecta 
ail railroad corporations organized under the laws of the state. Tu 
the case of Kailway Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct Rep. 
1161, the suprême court, speaking by Justice Field, said: 
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"And when législation applles to partlcular bodies or associations, impos- 
Ing upon them addltlonal llabllities, It Is net open to the objection that it 
dénies to them the equal protection of the laws If ail persons brought under 
its Influence are treated alike under the same conditions." 

I do not thiiik the case of San Mateo Co. v, Southern Pac. E. Co., 
8 Sawy. 238, 13 Fed. Eep. 722, in point. In that case it appears 
that, by a law of California, the property of the railroad company 
was so assessed as to make it pay in taxes |2,000, when a natural 
person, on property of the same assessed value, would be compeUed 
to pay only $400. This was in its nature compulsory, — nothing 
voluntary about it. That was certainly a différent case from the 
one at bar. Hère the contract was entered into voluntarily, with 
a knowledge of the law which entered into, and formed a part of 
the contract, as much as though written ont therein. None of the 
other cases cited upon this point seem to me to be more pertinent 
than this. For thèse reasons, I think it cannot be maintained that 
said section 707 is in contravention of any of the provisions of said 
fourteenth amendment, as claimed by said plaintiffs in the cross 
bill. 

This court is also asked to déclare that this section 707 is in 
violation of that provision of the constitution of the state of 
Montana which provides that, in ail cases where a gênerai law can 
be made applicable, no spécial law shall be enacted. Fédéral courts 
always approach the construction of a state constitution with some 
hesitancy. Where a state court of authority bas performed that 
duty, a fédéral court will foUow its ruling. In this case, so far îis 
I am informed, this question bas not been considered by our state 
courts. The question, however, bas been presented in other state», 
where a similar provision prevails. It bas been generally decided 
that, when the question arises, it is within the province of the 
législative authority to détermine when a gênerai law would be ap- 
plicable, and when not. State v. Hitchcock, 1 Kan. 178; Johnson 
V. Railroad <3o., 23 m. 202; Hess v. Pegg, 7 Nev. 23; Gentile v. State, 
29 Ind. 409. 

It should be further remarked that the provision of the constitu- 
tion of the state referred to is a limitation upon the powers of the 
législative assembly of the state, which assembly was created by 
that constitution, and hence must refer to the acts of that assembly. 
The statute under considération was a territorial statute, and was 
adopted by the constitutional convention which formed the state 
constitution, and provided that it, with ail other laws not in con- 
flict with the constitution, should remain laws of the state until 
repealed by the législative authority; hence this law cannot come 
within the provisions of the constitution referred to. 

PlaintifE in the cross bill makes several objections to the report 
of the master in chancery to whom this cause was referred. The 
flrst of thèse is that the master erred in flnding that the judgment 
of Gilchrist and others was for material furnished for and used upon 
the road of said railroad company, because the cause of action upon 
which they obtained judgment was based upon a bill of exchange, 
and not upon an account. I hâve before said those claiming under 
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the deedof trust were not bound by that judgment; that it could 
be shown, where it was a party, whether or not the judgment was 
for material furnished for, or for work or labor done on, the railroad 
property of said railroad company. In tlie case of Hassall v. Wil- 
cox, 130 II. S. 493, 9 Sup. Ct. Eep. 590, it was held that the master 
could inquire into the considération of a promissory note which was 
the basis of a cause of action upon which a judgment was obtained, 
and détermine how much of it was for work and material furnished 
the railroad company in that case mentioned, with the view of 
showing how much of the judgment obtained upon the promissory 
note was a lien under the laws of Texas. In the light of this dé- 
cision, I can Bée no objection to the master inquiring into the con- 
sidération for that bill of exchange, and determining whether or 
not the considération therefor was for materials furnished the 
railroad company. The objection is overruled. 

The second objection I will notice is that refeïring to the ob- 
jection to the! finding that William C. Humbert and James S. Dunn 
each performed work and labor upon the property of said railroad 
company. Humbert testified: 

"I suppose I was managing agent of the company. I had varions positions 
there. I had charge of their business in carrying on, conductlng, and oper- 
ating the road. JCept the time boolis, and looked after the men. Paid them 
when I had money. Ran as conductor. Worlied on the railroad tracli,— 
liind of a gênerai utility man. Helped around the roundhouse." 

I The testimony of Dunn was as folio ws: 

"I was hired to tate gênerai charge of the running.of the trains. In doing 
that, I hâve at times acted as conductor of the cars, flred engines, run them, 
helped clean, flred, attended to track repairs, etc.; that is to say, whenever 
iny services were wanted, at any time, I was always generally on hand to 
taïe my hand In It, either as superintendent or a laboring man. I acted In 
ail capacities." 

This testimony brings thèse men within the rule expressed in the 
case of Mining Co. t. Culiins, 104 U. S. 176. The lien law of Utah 
under which the action arose provided that any person or persons 
who shall perform any work or labor upon any mine, or furnish 
any materials therefor, etc., shall be entitled to a lien. The court, 
in interpreting that statute, held that a person hired to oversee 
the mines, and generaHy to control and direct the working and de- 
velopment of a mine, and who did, in the performance of his duties, 
some manual labor, came within the meaning of the statute, and 
was classed. as a man who performed work and labor upon the mine. 
The lien given in the said section 707 is for a "judgment against 
any railroad corporation * * ♦ for work or labor done upon 
any of the property of such corporation." The language of the two 
statutes is the same, and the interprétation should be the same. 
This objection is overruled. 

The third objection calling for notice is as to the flnding that one 
William Kirkham had performed work and labor upon the property 
of the railroad company. In his évidence he said : 

"I had charge of the office and charge of the receipts, and kept the time 
book, and looked after things generally In the office. By the time books, I 
mean the time of the men who worked,"' 
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This cannot be classed as work done on the property. It is not 
claimed that he looked after the men and kept their time, but that 
he kept in a book an account of their time given in to Mm. Jî Ms 
work could be classed as work and labor done on the property of the 
Company, then the services of a secretaiy of the company or of an 
attomey of the company would come under the same class. While 
the law under considération should be liberally construed, still the 
language "work and labor upon any of the property of the com- 
pany" should not be extended beyond its gênerai meaning. 

I think this objection is good, and should be sustained. 



BRIGGS V. STROUD et aL 
(Circuit Court, B. D. WIsconsin. November 23, 1893.) 

1. EQtJITT PlBADING — JxmiSDICTIOKAL PlÊAS — DUPI/ICITT. 

A plea to the jurisdiction which sets up matters affectlng the vaJIdity 
of the service, matters showing want of proper citizensbip, and also the 
pendency of a prior suit, is bad for duplicity. 

2. Same — Supficibnct— Prior Sitit Pknding. 

Where a blll is brought to set aside an alleged fraudulent appointment 
under a wHl and to enforce the rights of a distributee in the estate, a 
plea whlch merely allèges the pendency of prior proceedings in the or- 
phans' coiu-t of another state, wlthout distinctly showing that suoh court 
bas possession of the res, should not be sustained. 
8. Appeakancb. 

An appearance by attorney, so as to secure an extension of time to 
plead or answer, is a gênerai appearance, and défendants cannot there- 
after hâve their appearance taken as spécial to plead to the jurisdiction. 

In Equity. Bill by Elizabeth H. Briggs against Eliza J. Stroud 
and Mary E. Burson. Heard on pleas to the jurisdiction. Pleas 
overmled. 

Spooner, Sanborn & Kerr, for complainant 

Van Dyke & Van Dyke and S. Holmes, for défendants. 

SEAMAN, District Judge. The question hère is upon the suffl- 
ciency of the pleas filed by the défendants, respectiTely, to the bill 
of complaint. The bill allèges that the complainant is a citizen 
of Wisconsin, and of this district, and the défendants, respectively, 
of New Jersey and Pennsylvania, and states the amount in contro- 
Tersy as |25,000 and over. It allèges rights of complainant to the 
corpus of the estate of one Danelia S. Burson, as her nièce, next of 
kin, and sole heir at law; that said Danelia S. Burson died 
testate, September 2, 1882, domiciled in Monroe county, Pa., and her 
wUl was duly probated in the orphans' court of said place of dom- 
icile; that by said will, which is set forth in fuU, liewis M. Bur- 
son, her brother, was constituted devisee and legatee of the resi- 
due in question for life, and with provision therein to hold in trust 
(in the event, which hère arose, of his leaving no chiidren) as fol- 
lows : "It is my will that my estate shall go to such of my blood 
relations as my said brother, Lewis M. Burson, trustée, as afore- 
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said, mayin his will direct." Theassets wMch came to said Lewis 
M. Burson hereunder are stated at $29,500, mostly personal es- 
tate; and of this it is alleged that the trustée loaned out |18,550 in 
Walwortli county, Wis., upon notes or bonds secured by real-es- 
tate mcfrtgages, and that ail of thèse securities (enumerated in the 
bill) are in the hands of this complainant, "deposited with and in- 
trusted" to her by said trustée. It is stated that Lewis M. Burson 
died Ôctober 21, 1892, domiciled in said Monroe county, Pa., leav- 
ing a wiU, there probated, which purports to make the défendant 
Eliza J. Stroud (a blood relative) appointée to take the estate so 
left by Danelia S. Burson, and named the défendant Mary E. Bur- 
son, his wife, executrix. The bill allèges fraud in this appointment, 
and States facts and circumstances leading up to the making of 
this will, and the terms pf a wUl, made simultaneously by said 
appointée, in favor of the widow ôf said trustée, as showing the 
fraud. The blood relatives of said Danelia S. Burson are alleged 
to be "so numerous that it would be absolutely impossible to de- 
ternxine any considérable part of them," and impossible to hâve 
the èaid estate distributed among them. The prayer for relief 
is to hâve this attempted appointment set aside as fraudulent and 
void; to hâve it adjudged that complainant "is entitled to hâve 
distributed and assigned to her by the proper probate court, or by 
this court, ail and singular the property and estate" of said Danelia 
S. Burson ; and for injunction, receiver, etc. Service upon the de- 
fendants is claimed by publication, under an order of this court, 
pursuant to section 8, c. 137, Stat. 1875, (section 738, Bev. St.) The 
défendants appeared by attorneys so far as to obtain extensions of 
time to: plead or answer, but ask at this hearing to hâve their ap- 
pearance taken as spécial, to plead to the jurisdiction. They file 
separate pleas. 

1. The plea of Eliza J. Stroud sets up several grounds attacking 
the jurisdiction, viz.: (1) That the securities stated as in the pos- 
session of the complainant and as trust estate of Danelia S. Bur- 
son were in fact indivldual property and assets of Lewis M. Bur- 
son; (2) that there is no property of the former estate within this 
jurisdiction; (3) that the légal situs of thèse securities was in Penn- 
sylvania; (4, 5) that légal proceedings were pending in Pennsyl- 
vania, substantially as set forth in plea of Mrs. Burson; (6) that a 
large number of the blood relatives of Danelia S. Burson are equally 
interested with complainant, ought to be joined as co-plaintiffs, 
and many are citizens of same state with défendants, respectively. 

Objection is made to this plea that it is bad for duplicity or multi- 
fariousness. It attempts to set up several distinct grounds of dé- 
fense, going to the jurisdiction, but not tending to a single point, as 
required by well-settled rules of chancery practice. Story, Eq. PI. § 
654; 1 Fost. Fed. Pr. § 124; Khode Island v. Massachusetts, 14 Pet. 
210; Farley v. ICittson, 120 U. S. 303, 7 Sup. Ct. 534; United States 
V. California & O. Land Co., 148 U. S. 31, 13 Sup. Ot. 458. I think 
this objection is well taken, and that the plea should be overruled 
for that cause. 

It would be the right, and the duty of the court, at the flrst op- 
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portunity, to take notice of any matters which were patent împugn- 
ing its JTirisdiction, and without standing upon the form of présen- 
tation or plea; and to that end a defect for duplicity might, per- 
haps, be overlooked, or corrected by leave. I bave, therefore, in 
tMs View, and because argument was had upon ail the points, con- 
sidered the several grounds hère stated by way of plea, and, aside 
from that setting up proceedings pending in the courts of Pennsyl- 
vania, — which is considered hereafter in référence to the plea of 
Mrs. Burson, — it is my opinion that they would not prerent juris- 
diction. If it be conceded for argument that the securities men- 
tioned as in Wisconsin had no situs hère to authorize a substituted 
service upon the défendants under section 738, I think their volun- 
tary appearance bas made that service good. The right to require 
suit to be brought in the district of their résidence is a personal 
privilège, which can be waived. and is waived by such appear- 
ance Toland v. Sprague, 12 Pet 300; Ex parte Schollenberger, 
96 U. S. 369; Eailway Ck). v. McBride, 141 U. S. 127, 11 Sup. Ct. 
982. This want of situs is urged in behalf of the défendants to 
defeat the opération of section 738. That would only afEect the 
question of service, as this statute confers no new jurisdiction of 
the Bubjèct-matter, but only provides a means for ser\'ing notice 
upon the défendant; and the inquiry, in that view, becomes imma- 
terial after voluntary appearance. If it shall become material, I 
think it will dépend upon circumstances not fully appearing at 
this stage, and that the actual domicile of the owner would not 
be the controUing inquiry. Story, Confl. Laws, § 550; Green t. 
Van Buskirk, 7 Wall. 139; Pullman's Palace Car Co. v. Pennsyl 
vania, 141 TJ. S. 18, 11 Sup. Ct. 876. The question whether another 
court bas obtained possession of the res may then be potent. 

The allégation in the plea that the securities are not the propç rty 
of the estate of Danelia S. Burson, but of Lewis M. Burson, caunot 
stand, for it is unsupported by answer; and the allégation of the 
bni must be take as true. Kules 32, 39. The bill allèges the im- 
possibility of naming or ascertaining ail the blood relations. The 
plea affords no light, and raises no issue fairly, upon that point. 

2. The plea of Mary E. Burson sets out that the will of Danelia 
S. Burson was probated in the office of register of wills for Monroe 
county, Pa., and letters testamentary issued to Lewis M. Burson. 
That upon his death, an account of the administration of said trust 
by Lewis M. was stated and filed by his executrix January 26. 
1893, and conflrmed by the orphans' court February 27, 1893, That 
exceptions thereto were filed; among others, by complainant, May 
22, 1893. Said court, by consent of complainant among others 
appointed an auditor to examine and restate said trustee's account, 
and "make distribution to the parties entitled to said trust estate." 
That on November 11, 1892, said complainant also petitioned said 
court for "appointment of a trustée, and the investment of said 
estate of said Danelia S. Burson," and that proceedings thereupon 
were pending when this suit comménced. The foUowing proposi- 
tions must be taken as well settled by repeated décisions of the 
suprême court, viz.: 
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(1) The pendency of a prior suit, in another jurisdiction, is not 
a bar to a subséquent suit in a circuit court of the United States, 
even though the two suits were for the same cause of action. 
Stanton V. Embrey, 93 U. S. 548; Insurance Oo. v. Brune's Assignée, 
96 U. S. 588; Crescent City Co. v. Butchers' Co., 12 Fed. 225. 

(2) A circuit court of the United States has no jurisdiction to 
set aside a will or, the probate thereof. Broderick's Will, 21 Wall. 
503; EUis t. Davis, 109 U. S. 485, 3 Sup. Ct. 327. 

(3) It has jurisdiction, through its chancery powers, as an inci- 
dent to the enforcement of trusts, to compel an administrator to ac- 
count and distribute assets wrongfully withheld. Payne t. Hook, 
7 Wall. 425; Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 619; Hayes 
T. Pratt, 147 U. S. 557, 13 Sup. Ct. 503. 

(4) This jurisdiction cannot be taken where the assets of an es- 
tate are in the possession of another court of compétent jurisdic- 
tion, through its administrator or other officer, to disturb or in- 
terfère with that possession, or complicate the obligations of that 
offlcer. Byers v. McAuley. 149 U. S. 608, 13 Sup. Ct. 906; Yonley 
V. Lavender, 21 WaU. 276; Heidritter v. Oil-Cloth Co., 112 U. S. 
294, 5 Sup. Ct. 135; Williams t. Benedict, 8 How. 112. 

Testing the plea by thèse premises, it cannot be sustained upon 
the bare showing of the pendency of proceedings in Pennsylvania 
involving the same cause of action; and the biU does not attempt 
to set aside a will, as such, or its probate. The only question, there- 
fore, is whether it clearly présents a case of interférence under the 
fourth proposition, or whether it may leave a case for possible re- 
lief under the third. The rule prohibiting interférence where the 
res is held by an administrator or other ofiQcer of a compétent court 
— and hence possession, constructively, in that court — is of the ut- 
most importance. It saves from the intolérable confusion and dan- 
ger which might arise under conflicting decrees and duties. The 
court which flrst obtains jurisdiction and possession retains it 
for final disposition, and cannot be displaced by another of co-ordi- 
nate jurisdiction. If the allégations of this plea made clear show- 
ing of such prior possession of the res, and attempted interférence 
by this bili, it should be allowed, to the end of obtaining speedy dis- 
missal of the bill, if thèse allégations are conceded or sustained. 
But I do not flnd such showing clearly made upon the face of 
this plea. It is not apparent that the pendency of probate proceed- 
ings and accountings in the matter of the wiU of Lewis M. Burson 
can hold the trust estate alleged under the wiU of Danelia S. Bur- 
son; and there may be question as to the effect of the alleged pro- 
ceedings on pétition of this complainant for appointment of a trustée 
of the latter estate, and of attempted discontinuance thereof, which 
was conceded upon the argument. The plea allèges pendency 
"when this suit was brought," but not that it is still depending. 
Story, Eq. PL § 737; Fost. Fed. Pr. § 129. The plea must be strictly 
construed, and I think thèse allégations are not so clear and defi- 
nite that they should be held conclusive against any eiquities in 
the bUl, if proyed Uterally. Its allowance would put upon the com- 
plainant the necessity either to reply, taking issue upon the facts. 
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or to submit to dîsmissal. By reply, the complainant might be 
held, under the chancery practice, to an admission "that, if the 
particular facts stated in the plea are true, they are sufficient in 
law to bar recovery; and, if they are proved to be true, the Mil 
must be dismissed, without référence to the equity arising from 
any facts stated in the bill." Farley v. Kittson, 120 U. S. 303, 314, 
7 Sup. et. 534; Bhode Island v. Massachusetts, 14 Pet. 210. The 
course required in the Bhode Island case, of présentation of the 
important jurisdictional issues by answer, ia applicable hère, and 
will tend to expedite a final détermination. 

The pleas of both défendants are therefore OTerruled, but with- 
out préjudice to their right to set up any défenses therein by answer, 
and with leave to answer on or before the first Monday of January, 
1894. 
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MOLINB PLOW CO. V. SAMB. 

(Circuit Court of Appeals, Seventh Circuit December 9, 1893.) 

Nos. 22, 26, 

Raa JuDiCATA— JuDGMBNT IN EviDBNCB— Plbadinq— Waivbb. 

Where a decree In a former suit is introduced In évidence on stipulation 
without objection on the ground that it was not properly pleaded, full 
effect sbould be glven to such decree as a bar to the second suit, even 
though it Is not properly pleaded. 

On pétition for rehearing. For report of décision on former hear- 
In^ of appeals, see 57 Fed. 980, 992. 

Bond, Adams & Pickard, for appellant. 
George H. Christy, for appellee. 

JENKTNS, Circuit Judge. The appellants présent pétitions for 
rehearing, principally upon the ground that we erred in holding that 
the former decree could be hère considered. This proposition is 
predicated upon the ground that the former decree was not pleaded; 
and it is insisted that we hâve overlooked the rule that no decree 
can be made in favor of the complainant on grounds not stated in 
his bm. 

The case of Crocket v. Lee, 7 Wheat. 522, is supposed by counseî 
to be décisive against our décision. There the case below turned 
principally on the question whether a certain location was too vague 
to be supported; and it was insisted upon appeal that the decree 
was erroneous, because the court should hâve disregarded the testi- 
mony in that respect, for the reason that neither its vagueness nor 
its certain ty had been put in issue by the pleadings; and the court 
so held. But that court, recognizing the injustice of permitting 
parties to try and submit their cause in the court below upon an 
issue not raised by the pleadings, and to enter that objection for the 
first time upon appeal, while feeling bound to assert the rule, was 
very careful to flnd a ground upon which to reverse the cause, with 
direction to permit the parties to amend their pleadings. This case 
V.58F.no.5 — 46 
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was decided in 1822. It is witMn the knowledge of the profession 
that at that time, both in law and in equity, great stress was laid 
upon strict adhérence to tlie issues presented by the pleadings, and 
to a technical conformity of proof to allégation. It was carried to 
the extrême of injustice. Since that time there has been évolution 
in the science of the law in respect of that subject. Parties are no 
longer turned out of court because their i's are not dotted, or their 
t's crossed; and courts are diligent rather to search for the sub- 
stantial justice of a case, than to insist upon strict conformity to 
pleading. And, while the rule remains, courts at the présent day 
are not inclined to permit parties, for the first time upon appeal, to 
assert the objection that the testimony, which has beèn taken with- 
out objection in the court below, supports an issue not compre- 
hended within the allégations of the pleading. 

The suprême court of the United States has asserted this principle 
in the late case of Wasatch Min. Ck). v. Crescent Min. Co., 148 U. S. 
293, 298; 300, 13 Sup. Ct. 600, where a similar objection is disposed 
of upon the ground that the défendant did not object to the plain- 
tiff's évidence as exhibi1;ing a différent case from that asserted in 
the biU, and that the suprême court of the territory from which the 
cause came justly held that the objection should hâve been raised 
in the trial court, where ample power existed to correct and amend 
pleadinjgs; and, not having doue so, but having gone to trial on the 
merits, the défendant was precluded from assigning error for matter 
so waivéd. The doctrine of walver is thus invoked to mitigate the 
hardship of the rule if it should be applied to cases where parties 
without objection hâve made the issue by their évidence. 

The issue hère was novelty of Invention. The prior interlocutory 
decree was pleaded either as a bar or as matter more or less con- 
clusive upon the question of novelty, or perhaps in invocation of the 
doctrine of comity. It is immaterial which. If as a bar, the plead- 
ing was defective upon the technical ground that the interlocutory 
decree had not ripened into a final decree, becatise the damages had 
not then been assessed. The validity of the patent had been de- 
termined, subject only to the power of the court to change its judg- 
ment before final decree. No objection was made to the suf&ciency 
of the pleading when the final decree was stipulated in évidence. 
We are well satisfled that thereby the appellant waived the defective 
nature of the pleading, if the pleading is to be treated as a plea of 
res adjudicata. 

Irrespective, however, of any question of pleading, we are of opin- 
ion that the former decree was properly before the court, and should 
be given full effect. The issue involved in this case was novelty 
of the invention claimed. The former decree was, as has been 
saidj stipulated in évidence by the agreement of the parties, subject 
Only to its materiality. A former decree may be good as a plea in 
bar, or may be available as évidence. It was said in the Duchess 
of Kingston's Case, 11 State Tr. 261, 2 Smith, Lead. Cas. (6th Amer, 
Ed.) 663, that such decree is "as à plea, a bar, or as évidence, con- 
clusive." It may, perhaps, be somewbat questionable whether it is 
correct to say that a party is estopped by a judgment, any more than 
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that he is estopped by a contract The former decree is not the act. 
of the party, but the solemn adjudication of a judicial tribunal. So 
far as the party is concerned, he may be permitted to waive the 
former recovery in his own behalf ; but the peace and good order of 
Society are lîkewise concerned, that there shall be an end to litiga- 
tion, and that the courts should not be twice vexed with the same 
controversy, when that controversy has once been solemnly adjudi- 
cated. Marsh v. Pier, 4 Kawle, 288; Ealheffer v. Herr, 17 Serg. & 
R 319. 

However that may be, it is certainly true that, without respect to 
pleading, wherever a former recovery is properly in evidence-Has 
hère it was by agreement of the parties— full effect should be given 
to it, so far as it bears upon the issue presented. The issue hère 
being novelty of invention, and that fact having been determined 
by the prior adjudication, the former decree becomes conclusive évi- 
dence of the validity of the patent as between the parties affected by 
such prior adjudication. 

The pétition for rehearing will be overruled. 



MUTUAL BBN. LIFE INS. 00. v. ROBISON. 
(Circuit Court of Appeals, Eighth Circuit. November 13, 1893.) 

No. 314. 

1. LiPB iNsnEANCE— Application— Waheantt—Powebs oï" Agents. 

The usual clause In applications for life Insurance, to the effect that 
the appUcant warrants his answers to be true, does not operate as a 
limitation or restriction upon the powers of the Insurance company's 
agents. Thelr powers remain the same whether the application contains 
a warranty or only représentations. 

2. Same— EsTOPPEL of iNsmiBR to Dispute Truth of Akswer. 

When an appllcant for life Insurance, in answer to a question, States 
the facts fuUy and truthfully, and the agent of the company, authorized 
to ask the question and wrlte the answer, putting his own construction 
on such facts, deduces therefrom an erroneous answer, which he wrltes 
down, assuring the appllcant that it is the proper answer upon the facts 
stated, and the one the insurer wanta, the insnred Is not precluded by his 
warranty in the application from showing the facts and circumstances 
under whlch the answer was made, and when so shown the Insurer Is 
estopped from questlonlng the truth of the answer. 54 Fed. 580, afflrmed. 
8. Same. 

The same rule obtains where the appllcant answers fully and truth- 
fully, and the agent of the insurer, charged with the duty of asking the 
questions and writlng the answers, abbrevlates an answer, or omlts part 
of it. 

4. Same— Conditions in Pglict— Powers op Agents. 

A provision in a life insurance pollcy withholding from the agents 
authority "to make, alter, or discharge this or any other contract in re- 
lation to the matter of thls insurance" does not limit the powers of the 
insurer's agents In preparlng and accepting an application for Insurance. 

5. WiTNESB— Privilbged Communication— Following State Law. ' 

Code lowa, § 3643, prohibiting physicians and others from testifylng as 
to confldential communications made to them in a professional capacity, 
is blndlng upon a fédéral court sitting within that state, under Rev. St. 
U. S. § 858, which makes the laws of the state in whlch the court is held 
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rulfeS of décision as to the competency of witnesses in the coiitta of the 
United States. 

6. Déposition— Place Wherb Witnkss "Livbs." 

TJnder Eev. St. TJ. S. § 863, authorizing the taking of a déposition "wlien 
the witnesB llves a greater distance f rom the place of trial than 100 
miles," a wltness "lives" where he can t>e found, and Is sojournlng, re- 
sidlng, pr abiding for his health, or any other lawful purpose. 

7. Evidence— Jddicial Notice — Gbographical Facts. 

A TJnlted States circuit court in lowa may take judicial notice that 
Ashe-vllle, N, 0., is distant more than 100 miles from Dubuque, lowa. 

Appeal from tlie Circuit Court of tlie United States for tlie Nortli- 
ern District of lowa. 

In Equity. Suit by the Mutual Benefit Life Insurance Company 
against Charles W. Robison to cancel insurance policies. Bill 
dismissed. 54 Fed. 580. Complainant appeals. Afflrmed. 

Francis B. Daniels, for appellant. 

Nathan E. Utt, (Utt Bros. & Michel, on the brief,) for appellee. 

Before OAUDWELL and SAÎŒORN, Circuit Judges. 

CALDWELL, Circuit Judge. This is a suit in equity commenced 
on the 23d of June, 1891, in the United States circuit court for the 
northern district of lowa, by the appellant, the Mutual Benefit Life 
Insurance Company, hereafter called the "Company," against 
Charles W. Eobison, the appellee, to cancel four policies of insur- 
ance on the life of the appeUee of $5,000 each, issued by the Com- 
pany to him March 17, 1890. The circuit court dismissed the bill 
for want of equity. The opinion of Judge Woolson is reported in 
54 Fed. 580. 

The application for the insurance waa taken in Dubuque, lowa, 
where the assured then resided, by the agents of the company in 
that State. The application consists of four parts : First, the ap- 
plication to be signed by the applicant for insurance; second, ques- 
tions to be asked by the agent and answered by the applicant; 
third, questions to be asked by the médical examiner of the com- 
pany aûd answered by the applicant, the answers to be written 
by the examiner; fourth, questions asked the examiner, to be an- 
swered by him. A clause of the application expressly provides 
that the answer to the question which the médical examiner is to ask 
"must be written by one of the company's examiners," who is in- 
structed to "see that the ânswers are free from ambiguity, and that 
diseases are distinguished from mère symptoms;" and referring to a 
long list of diseases, among which is "spitting of blood," he is directed 
to "ask concerning each and give particulars under head of re- 
marks." The application signed by the assured contains this pro- 
vision: "I agrée that the answers given herewith to the questions 
of the agent and examiner, which I déclare and warrant to be 
true, shaB be the basis of my contract with the company;" and 
the policies contained this clause: "This policy does not take ef- 
fect until the first premium shall hâve been actually paid, nor are 
agents authorized to make, alter, or discharge this or any other 
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contract in relation to the matter of this insurance, or to waive any 
forfeiture hereof. • ♦ «» 

For about three years before the assured was examined, the local 
agent of the company, Charles J. Brayton, had been soliciting him 
to take ont a policy in the appellant company. The assured finally 
consented to take ont a policy for |5,000, and by direction of the 
agent went to the office of Dr. G. M. Staples, the médical examiner 
of the company, to be examined. There he met Brayton, the local 
agent, T. F. McAvoy, the state agent, and Dr. G. M. Staples, the 
médical examiner, oiÉ the company. It is conceded that thèse gen- 
tlemen were the agents of the company, and there is nothing to 
show that they were not clothed with ail the powers and authority : 
which ordinarily pertain to insurance agents in their respective 
positions. Dr. Staples had been the médical examiner of the com- 
pany at Dubuque for 25 years. He had also been the family physi- 
cian of the assured for many years, and had known him from child- 
hood. 

The ground set up in the original bill for a cancellation of the 
policies was that the answer to the fifteenth question asked by 
the médical examiner was "untrue, false, and fraudulent.". An 
amended bill was filed, alleging that the answer to the eleventh 
question asked by the médical examiner was false and fraudulent. 
That question was: "(a) For what hâve you sought médical ad- 
vice during the past seven years? (b) Dates? (c) Duration? (d) 
Physicians consulted?" The answer to .this question, as written 
by the médical examiner, was: "(a) Debility from overwork. (b) 
Feb., 1888. (c) 10 days. (d) G. M. Staples." The answer to this 
question, as given by the applicant, included the name of Dr. M. H. 
Waples as one of the physicians he had consulted. The fifteenth 
question was, "Hâve you ever had any of the foUowing?" Hère 
follow the names of 40 diseases, and among them "spitting of 
blood." To this question the applicant made this answer to the 
examiner: 

"On October 17, 1887, when starting for my office, Dr. S. H. Gullbert, who 
was attending my wife in lier approaching confinement, gave me directions 
that he would téléphone me as soon as I was needed, and to hurry home, 
toringing with me a prescription of chloroform. I went to my office, buying 
the chloroform on the way. A little after 2 o'clock, the téléphone came for 
[me] to corne instantly. I went to the horse stall in the rear of my office, 
where I generally kept my horse, and foimd that some one was using it. I 
next hurried to the corner of Jones and Main streets, hoping to catch a street 
car, and thereby reach my home quickly. I was then living at 1468 Main 
Street. Not finding a street car in sight, my only recomrse was to get home as 
quickly as my legs would carry me; and I started up Main streel^ running 
for a square or two at a time, and then resting by walking for another 
square, and kept up that pace, coming up Main street on the west side of 
the street. Between Tenth and Eleventh, on Main street, I crossed the 
street by running, and about 50 feet from the corner of Eleventh I jumped 
across the curbstone. As I did so, I tripped on the curb, and fell. I had 
hardly picked myself up, and started again, when I noticed that I had ex- 
pectorated a mouthful of blood. As this was the ffi"st tlme I had ever ex- 
pectorated blood without knowlng where it came from, I was very much 
shocked, and frightened beyond measiu-e. I turned, and ran as fast as I 
could to the nearest doctor's office, whIch was Dr. Waples, a square down, 
and on the <^posite slde. I went in, found him there, and begged him to 
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tell me wliat was thç matter. 3Çfe sald that I was very much excited; ta 
slt down and try and compose inyself; that the bloôd, probably, did net 
amount tp much. He gave me a drlnk of water, and tried to soothe my agita- 
tion as muet as possible. ' Aft« staying thete a short time, and flnding that 
the bloody expectoration had stopped, I started to go home. * • * After 
narratlng what I hâve Just stated to Dr. Staples, in his office, on the 19th 
of October, 1887, he began an examination of my thrpat and lungs. He 
made what appeared to me a careful examination of my throat and lungs. He 
sald he saw in my throat a dllapldated blood vessel, that looked as if it had 
bled away. I askeà him if, in his opinion, there was any question but that 
this blood came from this blood vessel in my throat. He assured me that it 
dld not amount to anythlng, and to go on about my business; that he had 
simllar cases in his office every day,— of perfectly healthy men expectorating 
blood from their tiuroat." 

The applicant having made this ans-wer, Dr. Staples, the médical 
examiner of the company, himself testifies that: 

"I recoUeet that I told him that the question, 'spitting of blood,' had a 
deflnite significaace; that It meant hemorrhage from the lungs or bronchial 
tubes; and that the spitting of blood, as described by him and as known 
by me, because I was consulted by him, was manifestly not hemorrhage. 
I explained to him that this question, 'spitting of blood,* was. In my judg- 
ment, as médical e;£aminer of the company, It was put there for the purpose 
of determlning whether there was any évidence of consumption; that the ques- 
tion could not be answered categorically. If you meant spitting of blood from 
the mouth, probably no person llving but what has spit some blood on 
some occasion, when a tooth has been extracted, or after having the nose- 
bleed. Spitting of blood did not mean that It meant as évidence of 
haemoptysls, or diseases of the pulmonary organs. I said that it was not 
necessary for him to state that he had had spitting of blood; that the ques- 
tion dld not imply the spitting Of blood, as he had reported it." 

And the examiner thereupon directed his son, who was acting 
as his amanuensis, the examiner himself having pen paralysis, to 
Write the word "No" as the answer to this question, assuring the 
applicant that that was the proper answer to be drawn from the 
facts which he had narrated. and which were known to the exam- 
iner himself to be tnie. The applicant at the same time narrated 
to the local and the state agents of the company ail the facts con- 
nected with the incident of spitting of blood, as he had stated them 
to the m'edical examiner, and asked them if the answer which the 
examiner had directed him to make to this question was the proper 
one, and they assured him that it was. The assured, the médical 
examiner, and the two agents of the company are agreed in their 
testimony as to what took place. In answer to the question 
whether he examined the applicant's lungs at the time he examined 
him for insurance, Dr. Staples says: 

"I did as thoroughly as possible; stripplng him, and examining him by 
ear and by use of the stéthoscope. I had been Mr. Roblson's physician, 
and had examined him from time to time for varlous little troubles; and, when 
I came to examine him for life insurance, I made a most thorough examina- 
tion of him. I made a more thorough examination of him than of any one. 
I took three days to satisfy myself about the case, and I posltively believe 
there was no disease of the lungs, and I wanted to satisfy myself whether 
there was. After making this examination, I came to the conclusion that, 
so far as his lungs were concerned, they were sound." 

So well satisfled were the agents of the company that the as- 
sured was a good risk that they pressed the examiner to report 
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him as a preferred risk, wMch, however, he declined to do; and 
they persuaded the assured to increase the insurance from $5,000, 
as originally contemplated, to $20,000. 

The assured stated to the examiner and to the agents of the 
Company every fact and circumstance connected with his spitting 
of blood. He concealed nothing. He added nothing. And the 
categorical answer to the question which was written down by 
the examiner was dictated by him, and approved by the two agents. 
There was no fraud on the part of any one connected with the 
transaction. The assured. the médical examiner, and the two 
agents were ail acting honestly and in good faith, and the charge 
in the bUl to the contrary is whoUy unsupported by the évidence. 
But it is said, conceding this to be so, that the answer to the ques- 
tion was in fact untrue, and that the assured had no right to 
rely upon the assurance of the médical examiner and agents of 
the Company that the answer written down by the examiner was a 
truthful and proper answer, upon the facts narrated by the assured. 
To support the contention that, upon the facts stated by the as- 
sured, the answer to the question was false, the company introduced 
as a witness its médical director, who testifles that the term 
"spitting of blood," as contained in the application, "means éjec- 
tion of blood from the mouth, without référence to the cause or 
source." But the médical examiner of the company, who examined 
the applicant and dictated the answer to this question, gives a dif- 
•ferent définition to the term. Dr. Staples says: 

"The phrase 'splttlng of blood' Is, and has been for many yeara, come to 
be regarded as synonymous of 'haemoptysis,' which term Is applied to the 
ralslng of blood from the lungs,— that is, the bronchial tubes, lungs, or 
membrane of the lungs,— and not when it cornes from any other source." 

And, when asked the meaning of the term as used in the ap- 
plication for insurance in this case, he answered: 
"Blood comlng from the lungs or bronchial tubes." 

In Quain's Dictionary of Medicine, the term is thus defined: 

"Spltting of Blood. A proper synonym of 'haemoptysis.' See *haemoptysis.' " 
"Haemoptysis. Spitting of blood, having its source in pulmonary or bronchial 
hemorrhage. The restriction of the term 'haemoptysis,' as thus defined, has 
the sanction of long usage and convenience." 

In the Century Dictionary the définition is: 

"Spltting of Blood. Same as 'hemoptysis,' which see." "Hemopses. 
Hemoptysis. In pathoL, spitting of blood, usually restricted to ralsing blood 
from the lungs." 

And see Singleton v. Insurance Co., 66 Mo. 63. 

It wiU be observed that the médical director and the médical 
examiner of the company differ as to the meaning of the term. It 
is not necessary for the court to détermine which one of thèse 
agents of the company giyes the right définition, or whether either 
is right. The fact that they difler shows that the term is am- 
biguous. It was the médical examiner's duty to ask this ques- 
tion and Write down the answer. For this purpose he was the 
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agent of the conipany, and whatever he said or did in the dis- 
charge of this duty was the act of the company. In riew of his 
instructions and the ambiguous character of the question, he was 
clearly acting within the Une of his authority when he assumed 
to interpret and explain to the applicant the meaning of the ques- 
tion, and to interpret and dictate his answer thereto. His spécial 
knowledge of medicine and diseases qualifled him to do this. The 
applicant could not hâve written the answer to the question, if 
he had desired to do so. Under the instructions of the compuny, 
the answer had to be written by the médical examiner. Upon 
thèse facts, the act of the médical examiner was the act of the 
company, and the answer to this question which he dictated and 
wrote down must be treated as the answer of the company. The 
answer which the médical examiner deduced from the facts stated 
by the applicant was probably the right one; but, assuming that it 
was not, and that he ought to hâve written "Yes" instead of "No," 
the fact remains that it was the answer of the company, and the 
company is estopped to question the truth of its own ansvvers, 
notwithstanding the application warrants the answer to be true. 
The usual clause in an application for insurance to the effect that 
the applicant warrants his answers to be true does not operate as 
a limitation or restriction upon the powers of the company's aj^ent. 
The différence between a warranty and a représentation is that 
a warranty must be literally true, without regard to its materjality 
to the risk, while a représentation must be true only so far as the- 
représentation is material to the risk. But this différence does 
not affect the powers of the company's agents. They rem.ain the 
same whether the application contains a warranty or oniy repré- 
sentations; and when the assured, in answer to a question, states the 
facts fully and truthfully, and the agent of the company, authorized 
to ask the question and write the answer, putting his own construc- 
tion upon such facts, deduces therefrom an erroneous answer, 
which he writes down, assuring the applicant that it is the proper 
answer upon the facts stated, and the one the company wants, the 
assured is not estopped by his warranty from showing thèse facts, 
and when they are proved they operate to estop the company from 
questioning the truth of the answer. The same rule obtains where 
the applicant answers fully and truthfully, and the agent charged 
with the duty of asking the question and writing down the answer 
abbreviates the answer or omits part of it, as happened in this case 
to the answer to the eleventh question. AU of the agents agrée 
that in answer to this question the applicant stated distinctly that 
he had consulted Dr. M. H. Waples and Dr. G. M. Staples. Any 
other rule would resuit in holding the applicant responsible for 
mistakes, oversights, blunders, or omissions of the company's own 
agent, who was, in the case at bar, indisputably, the full and com- 
plète représentative of the company in ail that was said or done 
in the médical esamination of the applicant. 

The application contains no limitation of the powers of the 
agents or the médical examiner. Their powers were coextensive 
with the business intrusted to them respectively. The clause in 
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the policy withliolding from the agents autliority "to make, alter, 
or discharge this or any other contract in relation to the matter 
of this Insurance" is not a limitation of the powers of the agents 
in preparing and accepting the application for insurance. This 
provision of the policy does not take effect until the application 
is made and accepted, and the policy is issued. It has relation to 
the policy and other completed contracts concerning the insurance, 
and has no référence to the application, which précèdes the policy, 
and which, until it is accepted and the policy issued, is a mère offer 
or proposition for a contract of insurance. Grouse v, Insurance 
Co., (Mich.) 44 N, W. 497; Kausal v. Association, 31 Minn. 17, 16 N. 
W. 430. 

It is conceded that a breach of a warranty of the truth of the 
applicant's answer avoids the policy, without référence to the good 
faith of the applicant or the materiality of the answer. But it is 
a grave mistake to suppose that this rule can be extended so as 
to hold the applicant responsible for the truth of an answer which 
was the resuit of a mistake in judgment or an error or blunder 
of the company's agent, who was specially charged by the Com- 
pany with the préparation of the application, and who himself dic- 
tated the answers upon a full and truthful statement of the facts 
by the applicant. In such a case there is no différence between 
a warranty and a représentation. Whether it is the one or the 
other, the company is estopped to take advantage of its own wrong 
or mistake, as the case may be. Intolérable injustice and wrong 
would resuit from any other rule. This case will serve to illus- 
trate how extremely unjust and oppressive the rule contended for 
by the company would be. Its position is that "spitting of blood," 
in the language of its médical director, means "éjection of blood 
from the mouth, without référence to cause or source," and that, 
inasmuch as the assured did once spit blood from his mouth, his 
answer to the question should hâve been in the afflrmative, and, 
that not being so, there is a breach of the warranty of the truth 
of the answer, and the policy is void, notwithstanding the médical 
examiner, whose duty it was to make the examination afid write 
down the answers, assured the applicant, upon a full statement of 
aU the facts, that he had not had "spitting of blood," in the sensé 
of thèse words as used in the application, and directed the appli- 
cant to answer the question in the négative. If this is a sound 
position, it is equally true that if the applicant had, upon this 
same statement of the facts, by direction of the company's médical 
director, answered the question in the affirmative, the company 
could hâve claimed the answer was not a true answer, within the 
meaning of the question in the application, and proved its claim 
by caUing its médical examiner, who has testified that the appli- 
cant never had "spitting of blood," in the sensé of thèse words as 
used in the application, and that there was therefore a breach of 
the warranty of the truth of the answer, which avoided the policy. 
Such unreasonable claims and contentions are answered by the 
famDiar and fundamental rule of the law of agency, that the prin- 
cipal is bound by the acts of his agent, in ail matters within the 
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apparent scope of hia agency, as fuUy and completely as if the act 
had been performed by the principal himself, and that in such. 
cases thé principal is as «fEectually estopped by the act of his 
agent as if he had performed it himself. The sound rule in tli's 
class of cases is clearly and forcibly stated in the case of Insurance 
C5o. V. Ôlmstead, 21 Mich. 251. Judge Cooley, in delivering the 
opinion of the court in that case, said: 

"It cannot be tolerated that one party staU draft the contract for the 
other, and recelve the considération, and then repudlate the obligation on 
the ground that he had Induced the other party to slgn an untrue représenta- 
tion, which was, by the very terms of the contract, to render it vold. • • • 
When an 'agent, who at the time and place Is the sole représentative of the 
principal, assumes to know what hls principal requires, and, after being fur- 
nished with ail the facts, drafts a paper which he déclares to be satisfax-tory, 
induces the other party to sign It, and receives the premium, and dellvers 
the contract, which the other party is led to belleve, and bas a right to be- 
lieve, gives him the indemnlty for which he pays his money, we do not think 
the insurer can be heard in répudiation of the indemnlty on the ground of 
hls agent'a carelessness, unskiUfulness, or fraùd." 

We content ourselves with citing a few of the many well-consid- 
ered cases which fully sustain the doctrine of this opinion: In- 
surance Co. V. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87; Insur- 
ance Co. V. Wilkinson, 13 Wall. 222; Insurance Co. v. Trefz, 104 
U. S. 197; Insurance Co. t. Mahone, 21 Wall. 152; Insurance Co. 
V. Baker, 94 U. S. 610; Eames v. Insurance Co., Id. 621j Grattan 
V. Insurance Co., 80 N. Y. 281, 92 N. Y. 274; Flynn v. Insurance Co., 
78 N. Y. 568; Pudritzky t. Lodge, 76 Mich. 428, 43 IS. W. 373; In- 
surance Co. V. Hazlewood, 75 Tex. 338, 12 S. W. 621; Insurance Co. 
V. Snowden, 58 Fed. 342; Sawyer v. Insurance Co., 42 Fed. 30. In 
many of thèse cases there were warranties. There is nothing 
in the case of Insurance Co. v. Metcher, 117 U. S. 519, 6 Sup. Ct. 
837, contrary to the views we hâve expressed, or that qualifies the 
doctrine of the cases we hâve cited. In that case the powers of 
the agent were limited. The application provided that: 

"No statements or représentations made, or information glven, to the per- 
sons sollciting or taking the application for the pollcy, should be binding on 
the Company, or in any manner affect its rights, unless they were reduced 
to writlng, and presented to the home office, in the application." 

And this limitation was brought to the notice of the assured at 
the time the application was made. So far from overruling, the 
court reafSrms, the rule flrmly established by its previous décisions, 
and says: 

"Where such agents, not limited in thelr authorlty, prépare application» 
and take down answers, they wUl be deemed as acting for the companîes. 
In such cases it may well be held that the description of the risk, though 
nomlnally proceeding from the insured, should be regarded as tJie act of the 
Company." 

Dr. Waples, who was consulted by the assured at the time he 
spit blood, was called as a witness by the company, and asked to 
describe the spitting of blood, and explain the nature of it. The 
défendant objected to the question upon the ground that the infor- 
mation sought was privileged, the witness being the physician of 
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the défendant at the time. The court sustained the objection, and 
this nUing is assigned for erroi*. 

Section 3643 of the Code of lowa reada as follows : 

•'No practicing attomey, counselor, physician, surgeon, minister of the 
gospel, or priest of any dénomination, shall be allowed In givlng testimony to 
disclose any confidential communication, properly entrusted to him In his 
professional capacity, and necessary and proper to enable him to discharge 
the fonctions of his office according to the nsual course of practice or dis- 
cipline. Such prohibition shall not apply to a case where the party in whoso 
favor the same are made waives the rlghts conferred." 

Section 858 of the Eevised Statutea of the United States provides: 

"In the courts of the United States no witness shall be excluded in any 
action on account of color, or in any civil action because he is a party to or 
Interested in the issue trled: provided, that in actions by or against execu- 
tors, administrators, or guardians. In which judgment may be rendered for or 
against them, neither party shall be allowed to testify against the other, as to 
any transaction with, or statement by, the testator, intestate, or ward, unless 
called to testify thereto by the opposite party, or required to testify thereto 
by the court. In ail other respects, the laws of the state in which the court 
is held shall be the rules of décision as to the competency of wltnesses in 
the courts of the United States in trials at common law, and In equity and 
admiralty." 

Construing this section, the suprême court of the United States, 
în Potter v. Bank, 102 U. S. 163, said: "The existing statute (Kev. 
St. § 858) seems too plain to require construction," and after point- 
ing ont that "the first clause of that section shows that there was 
in the mind of congress two classes of witnesses" that should never 
be excluded from testifying, added: "In ail other respecta, that is, 
în ail cases not provided for by the statutes of the United States, 
the laws of the state in which the fédéral court sits constitute rules 
of décision aa to the competency of witnesses in ail actions at com- 
mon law, in equity, or in admiralty." 

The précise question we are considering was before that court 
in the case of Connecticut Mut. Life Ins. Co. v. Union Trust Co., 112 
U. S. 250, 5 Sup. Ot. 119. The case was tried in New York, which 
state has a statute similar to the lowa statute which we hâve 
quoted. The court said: 

"Since It is for the state to détermine the rules of évidence to be observed 
In the courts of her own création, the only question is whether the circuit 
court of the United States is required by the statutes governing Its proceed- 
jngs to enforce the foregoing provision of the New York Code. This ques- 
tion must be answered in the affirmative." 

And, after referring to the state and fédéral statutes on the sub- 
ject, the court said: 

"For thèse reasons, It Is clear that the circuit court properly refused to 
admit physicians called as witnesses to disclose Information acquired by 
them whUe In professional attendance upon the insured, and which was 
necessary to enable them to act in that capacity." 

Thèse cases contain the last, and therefore the authoritative, ex- 
pression of the opinion of the suprême court on this question, and 
are controlllng in this court. If the case of Insurance Co. v. Schaef- 
er, 94 U. S. 457, on this point, conflicts with the later cases in 
that court, then, to that extent, it must be regarded as having been 
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overruled. In the case of Liggett v. Glenn, 2 G. C. A. 286, 51 Fed. 
381, this court referred to the rule announced in Insurance Co. v. 
Schaffer, supra. The later décisions of that court were not called 
to our attention, and not considered, and, as stated in the opin- 
ion, the cbrrectness of the niling of the trial court was "not dé- 
pendent upon the question whether the state statute is applicable 
or not." 

The overiniltûg pf a motion to suppress the déposition of the de- 
fendant was also assigned for error. The déposition was taken 
under section 863 of the Kevised Statutes of the United States, 
which ailthorizes a déposition to be taken "when the witness lires 
a greater distance from the place of trial than one hundred miles." 
The grouhd of the motion was that there was nothing in the dépo- 
sition showing that the witness lived at a greater distance from 
the place of trial than 100 miles. The place of trial was Dubuque, 
lowa, and the déposition was taken at Ashe ville, N. C. The court 
will take judicial notice that the distance between thèse places is 
more than 100 miles. For the purpose of taking a déposition un- 
der this statute, a witness "lives" where he can be found, and is 
sojourning, residing, or abiding for any lawful purpose. The wit- 
ness in this case had gone to Asheville for his health. The duration 
of his stay there was uncertain. It was not probable that he would 
return to his former place of résidence, or come within the jurisdic- 
tion of the court, in time to take his déposition, and therefore the 
taking of it at AsheviUe was an eminentiy prudent and proper act. 
The Company attended and cross-examined, and this was a wairer 
of ail irregularities in the notice of taking the déposition. Rail- 
road Co. v. Stoner, 2 C. C. A. 437, 51 Fed. 649. 

The decree of the circuit court dismissing the Mil for want of 
equity is afQrmed. 



INDUSTKIAL & MINING GUARANTY CO. V. ELBOTEICAL SUPPLY 

CO. et aL 

(Circuit Court of Appeals, Sixth Circuit September 20, 1893.) 

No. 98. 

1. Mechanics' Libns— Raileoads. 

Under Rev. St. OMo, § 3208, relating to liens against railroads, and 
Act April 10, 1884, declaratory of the meaning thereof, the right to a 
lien is restricted to claims for labor performed or materials fin-nished 
for the construction of the road, dépôt buildings, and water tanks, and 
cannot be extended to a claim for furnistiing an electric lighting plant 
to hôtel promises at the Instance of a railroad company. 

3. Same. 

The gênerai lien law of Ohio (Rev. St. § 3184, as amended by act of 
April 15, 1889) gives no right to a lien upon a railroad for materials used 
In and for Its construction. 

i. Same — Elbcthic Lighting Plant. 

Materials furnlshed for the construction of an electric lighting ap- 
paratus, rallway, and power house are not within the provision of the 
gênerai lien law of Ohio, giving a rlght to a lien for machinery or 
materials furnished for "erecting, repairing or removing a house ♦ • • 
or other structure." 
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4 Circuit Couets— Jukisdiction— Collusivb Suit — Continuing Injunctioij. 
A suit in a United States circuit court, against a railway company and 
ottiers, to foreclose a mechanic's lien claimed under a state statute for 
materials alleged to hâve been used Toj the company in the construction 
of its railway and other worlis, was brought by procurement of one of 
the défendants, to enable him to file a cross bill against his codefendants, 
résidents of the state, to obtain an injunction against them, and to évade 
the effect of proceedings in the state courts; and It appeared that, under 
the state statutes, complainant was entitled to a lien for part of its 
elaim only, much less than $2,000. Held, that the circuit court had no 
jurisdiction, and its order continuing the Injunction granted on the cross 
bill must be reversed. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

In Equity. Bill by the Electrical Supply Company against the 
Put-in-Bay Waterworks, Light & Railway Company, James K. Til- 
lotson, the Industrial & Mining Guaranty Company, John P. Car- 
rothers, H. H. Warner, and others to foreclose a lien for materials 
furnished. Défendant Tillotson filed a cross bill against the com- 
plainant and the other défendants, and procured a temporary in- 
junction. A motion by the Industrial & Mining Guaranty Company 
to dissolve the injunction was overruled, and an order entered con- 
tinuing the injunction. The Industrial & Mining Guaranty Com- 
pany appeals. Reversed. 

Statement by SWAN, District Judge: 

This appeal was taken under section 7 of the act of March 3, 1891, estab- 
lishing circuit courts of appeals, and enacting "that where upon a hearing in 
equity In a district court, or in an existing circuit court, an injunction shall 
be granted or continued by an interlocutory order or decree in a cause in 
whieh an appeal from a final decree may be taken under the provisions of 
this act, * * • an appeal may be taken from such interlocutory order or 
decree granting or continuing such Injunction to the circuit court of ap- 
peals." The interlocutory order or decree complained of Issued upon the 
cross bill hereinafter mentioned, and continued an Injunction granted Sep- 
tember 10, 1892, without notice, restralning the appellant, and H. H. Warner, 
and John P. Carrothers, during the pendency of the suit, from selllng, 
negotlating, or otherwise disposlng of any or ail of the bolids of the Put- 
in-Bay Waterworks, Light & Railway Company, then in control of said de- 
fendants, and received by them under a certain agreement specifled in the 
order. 

The materlal facts presented by the record are as foUows: The original 
blU in the cause was filed by the Electrical Supply Company, a Connectlcut 
corporation, against the Put-in-Bay Waterworks, Light & Railway Company, 
an Ohio corporation, James K. Tillotson, a citizen of Ohio, John P. Car- 
rothers, a citizen of New York, the Industrial & Mining Guaranty Company, 
a New York corporation, H. H. Warner, a citizen of New York, and others. 
The relief ostensibly sought was the enforcement of an alleged mechanic's 
lien for the sum of $2,787.04, for supplies and materials furnished by com- 
plainant under a contract with the railway company, and used by the 
latter, as the bill allèges. In the construction of its llghting apparatus and 
railway upon the foUowing described premlses, viz.: "The power-house 
building, sltuated on lots 471, 472, 473, 474, and 475, in Victory Park ad- 
dition of Put-in-Bay island, and on and along pôles, ties, track, and other 
structures of the sald défendant upon Put-in-Bay or South Bass Island, 
Ottawa county, Ohio, aU of which premlses are the property of said de- 
fendant" To the bill is attached an itemized and verifled statement of the 
supplies and materials for which the lien is asserted, a copy of whlch was 
•filed wlth the recorder of Ottawa county, September 7, 1892. The bUl avers 
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that the défendants named, ottter tlian the railway Company, clalmed to hâve 
some Interest lii the promises nron which the lien la asserted, and prays 
that theymay be required to àppear and set up such daim or interest as 
they may hare. It fm:ther prayed an aecomiting with the principal défend- 
ant, that a lien be decreed on its property for the sum found due, and for a 
sale of the property. Thls bill was signed by iJ. G. Elchardson In hls own 
name, as soUcltor for plaintifC. He also verlfled It on the 9th of September, 
1892. On that day a subpoena was Issued thereon, retumable on the flrst 
Monday Jn November, with a mémorandum or rule Indorsed, requlrlng dé- 
fendants to enter their appearance in the cause on or before the flrst Mon- 
day of October. No service of the subpoena was had upon either ap- 
pellant, or Warner, or the Railway Company Bqulpment Company. It was 
served September lOth upon ail the other défendants. On the same day, 
Tillotson flled hls answer and a cross bill against the codefendants, the ap- 
pellant, H. H. Warner, and John P. Carrothers, setting forth that he had 
procured the incorporation of the principal défendant, the Put-in-Bay 
Waterworksr Light & Eailway Company, to construct and operate water- 
works, Ughting apparatus, and an electrlc railway on South Bass island, 
with a capital stock of $150,000, in shares of $100 each, of whlch the cor- 
poration retained ail but 150 shares taken by Tillotson, and 5 shares neces- 
sarily dlstributed among a sufflclent number of persons to organize the cor- 
poration, and fiU the ofiSces required by the statutes of Ohio, and thait he 
(Tillcrtson) and sald corporation were in effect one person and Identlcal. 
That, to procure the means to construct the waterworks, Ught works, and 
railway, he had the corporation issue 125 bonds of $1,000 each, dated July 
16, 1892, secured by a flrst mortgase on ail the real and personal property 
of the corporation on South Bass island, which mortgage ran to the Atlantic 
Trust Oonipany, trustée. That on July 1, 1891, he contracted with the cor- 
poration to convey to it the rlght of way and property necessary for the con- 
struction of its railway, and to construct thereon a single track electrlc 
railway and power house, and ail other structures and machinery necessary 
for the completlon of the waterworks, electrlc works, and railway to be 
bullt by sald corporatlota, for whlch the company was to pay him the re- 
maining 1,345 shares of its stock, and the 125 bonds of $1,000 each, which 
were to be dellvered as Tillotson might caU for them if he should need 
them.for the ecmstructlon of a plane. The bonds were dellvered to him, 
as agreed, but he tailed to raise the money on them required for hls con- 
tract That he subsequently was induced by Carrothers to place the bonds 
with the appellant and Warner for nef otiatlon under a contract dated June 25, 
1892, whereby they were to negotlate the securlties, to pay a certain claim 
of the Centrai Thomson-Houston Company, amounting to $23,500, to advance 
to Tillotson $15,000 In three sighr drafts, and to pay him July 20, 1892, 
$10,000, and the same amount every 15 days thereafter untU the total sum 
paid, inclusive of the Central Thomson-Houston Company's claim and the 
advance of $15,000, should amount :o $118,750. The contract also provided 
that the $100,000 of capital stock of the Put-in-Bay Waterworks, Llght & 
Eailway Company "becomes and is the absolute property of the sald party 
of the second part." 

The charge Is that Carrothers, Wirner, and the Industrial & Mining Guar- 
anty Company whoUy failed to car;^ out said contract, and to negotiate or 
sell any of the bonds, or to account for the same in any manner, and hâve 
failed to pay any of the moneys ex' ept the drafts for $15,000, and that they 
refused to account for or return iûe bonds and stock to Tillotson, who is 
the owner and entitled to the posiiesslon thereof; aUeglng that Carrothers 
and Warner will sell, negotlate, or make way with the bonds and stock and 
their proceeds, and that Carrothers Is a man of no pecuniary responslblllty, 
and that the road has not yet been completed by Tillotson, because of the 
default of the appellant and Warner and Carrothers. and that such de- 
fault "is a contlnùing damage to him, (Tillotson,) and that their default 
Is causing him Irréparable injury, and will so continue to do unless said 
défendants are restrained by the order of thls covirt" The answer and 
cros? bill pray an order against the appellant and Warner and Car- 
rothers, restrainlng them from uegotiating any of the said bonds or 
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Stock, and a perpétuai InjuncOon to the same end; also, the appolnt- 
ment of a receiver to take charge of the railway property of which Oar- 
rothers had taken possession, wlth authority to the receiver to care for 
and operate the same under the order of the court in the interest of 
ail concerned; and that, if plalntlff is found to hâve a lien, and a sale 
therefor be ordered, the rights of Tlllotson in sald bonds and stock may be 
fully protected. The record shows that July 25, 1892, after the transfer of 
the stock In question to appeUant, défendant Carrothers was, with Tlllotson's 
consent, duly elected président of the railway company and a new board of 
directors chosen, and that Tillotson was on that date displaced as vice 
président and gênerai manager of the company; that Tillotson, claiming that 
appeUant and Warner and Carrothers had not fulfilled their agreement for 
the negotiation of the bonds of the company, refused to surrender posses- 
sion of the road to Carrothers and the new directorate, or to permit them 
to operate It, and he held possession thereof until September 3d, when the 
railroad company obtained possession thereof, except the books, papers, and 
certain personal property secreted by Tillotson, by vlrtue of a writ of re- 
plevin. It also appears without contradiction that upon the same ground, 
after the railway company had thus obtained possession of its road, Tillot- 
son secreted the motor cranks of its cars, the pins used thereon Connecting 
the same with the electric current, stopped the pump which supplied the 
water ■ necessary to furnish power, and otherwlse sought to prevent the 
opération of the railway, and that the court of common pleas of Ottawa coun- 
ty, upon the complaint of the company, enjoined Tillotson and his associâtes 
from interfering with the company's enjoyment of the possession and con- 
trol of Its property and business. The appeUant, It Is admitted, paid the 
$15,000 In drafts as stipulated in Its contract, and has assumed and agreed 
to pay the $23,500 to the Central Thomson-Houston Company, mentloned in 
said contract, and the claim of the Westinghouse Electric Manufacturing 
Company, amounting to $20,016.66, which was a lien upon the property, 
making about $59,000, in ail, of payments made and obligations incurred by 
appeUant, but it decUned to make fxu"ther payments under said contract 
until the road should be completed and the incumbrances thereon removed, 
and a perfect title to the prop«rty be made. AppeUant claims that by 
reason of the détective title of the raUway company to its right of way 
and property, and the Incumbrances thereon, appeUant would be liable to the 
holders and owners of the bonds and stock disposed of by it. AppeUant 
further claims that TlUotson represented the property of the railway com- 
pany as clear and unincumbered, whereas It was largely involved. AlthoUgh 
TiUotson dénies making thèse représentations, the sworn answer of the 
appeUant and the aflidavits of Carrothers, Warner, Earl, and Footner posi- 
tively afflrm that he did, while Tlllotson's déniai is not corroborated. Ap- 
peUant professes its readiness to fulfill its contract when the railroad is 
completed and the title to the property is perfect and imincumbered. 

September 10, 1892, a temporary restraining order was issued on this 
answer and cross blù as prayed, and L. S. Baumgartner was appointed 
receiver of the property, with authority to take possession thereof forthwith. 
Baumgartner gave bonds on the same day as such receiver In the sum of 
$5,000. On the same day a subpoena returnable on the flrst Monday of 
November was issued on this cross biU, on which was indorsed a mémo- 
randum requlring défendants to enter their appearance on the first Monday 
of Oetober; otherwise, the cross bill would be taken pro confesso. This sub- 
poena was served upon Carrothers on the day of its issue, but was returned 
not found as to Warner and the appellant. The Injunction complained of 
was issued on this cross biU against appellant, Warner, and Carrothers. This 
was served on Carrothers on the same day, but as to the otlier défendants 
was returned September 16th, "Not found." On the 15th of Oetober foUow- 
ing, the receiver, stating that it would be necessary for him to store during 
the wlnter the four trailing cars and four motor cars of the railway com- 
pany, and to care for its engines, dynamos, motors, and other apparatus and 
machinery, and to erect a building and employ labor for that purpose, and 
to pay freight on said cars, filed his pétition praying authority fotr that 
purpose to borrow money and issue Interest-bearlng recelver's certlficates 
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tterefor In the stim of $5,000, as the needs of the property mlght demand. 
On the same day the issue of thèse certiflcates was authorlzed, aud they 
were made a flrst lien on the railway. They hâve been issued and ne- 
gotlated. Meanwhile, and on September 26th, the railway company, Oar- 
rothers, and the appellant filed their answers to the cross bill, denying every 
materlal allégation therein on which the claim to relief was predicated, and 
on October 29th the appellant, upon its answer, and upon affldavits, moved 
for a dissolution of the injunctlon, and the railway company moved for the 
discharge of the receiver. Both motions were founded on the ground that 
no notice had been given to those défendants of the application for an in- 
junctlon and for the appointment of a receiver, and upon the déniai of the 
allégations of the cross bill. Thèse motions were denied December 22, 1892, 
as was also a motion to modify the order appolnting the receiver, and the 
order was made that day that appellant, Oarrothers, and Warner deliver to 
the clerk of the court the 125 bonds and the $100,000 of stock of the Put-in- 
Bay Waterworks, Light & Railway Company on or before January 5, 1893, 
to be by the derk retained "for the care and préservation of the same, and 
for the purpose of preservlng the interests of ail parties therein, as may 
be determlned upon the further hearing of this suit." On the same day, 
on the pétition of the receiver, another issue of certiflcates amounting to 
$5,000 was authorlzed and made a flrst lien upon the property of the railroad, 
"the proceeds to be used In the care and préservation of the property." No 
service of process was ever made on défendant H. H. Warner, nor has his 
appearance been entered in the case. From the order of the court, made 
December 22, 1892, refusing to dissolve the injunction of September lOth, 
and continulng the same in force, the Industrial & Mining Guaranty Com- 
pany took and perfected this appeal. 

In support of the motion for the dissolution of the injunction and the dis- 
charge of the receiver, among other affldavits filed was that of Franklin 
S. Terry, the manager and attorney in fact of the co'mplainant, the Elee- 
trical Supply Company, who states that on or about September 6, 1892, the 
plaintiff corporation was approached by Mr. Eichardson, who represented 
himself to be an attorney, «and that he was "familiar with the afCairs of the 
Put-in-Bay Waterworks, Light & Railway Company," and advised the plain- 
tiff corporation to flle a lien against the Put-in-Bay Waterworks, Light & 
Railway Company for the amount of its claim, 82,787.04, and to authorize 
him to commence a suit against the Put-in-Bay Waterworks, Light & Rail- 
way Company in behalf of the Electrical Supply Company, and to bring 
suit in the fédéral coiu-t asking foreclosure of said lien and for an account- 
Ing; that the object of said suit was for the purpose oï enabling the de- 
fendant J. K. TiUotson to file thereon his cross pétition for the purpose of 
having a receiver appointed. Relative to the amount and nature of the 
claim for which the complalnant's bill was filed, Terry's afladavit further 
States "that this plaintiff corporation was induced to Include ail sums due 
for materlal furnished for the use of the Hôtel Victory Company in oiu- ac- 
count against said raih-oad; that the materlal actually used in the construc- 
tion of the Put-in-Bay Waterworks, Light & Railway Company amounted to 
$861.23; that the balance of said materlal, to the amount of $1,925.81, was 
used inside said Hôtel Victory; • * • that ail of said materlal was or- 
dered by said défendant J. K. Tillotson, as vice président of said corpora- 
tion; that it was shipped to the said défendant corporation, and was charged 
on the books of the plaintiff corporation to the said Put-in-Bay Waterworks, 
Light & Kailway Company. This affiant fiurther says that the allégation in 
its said pétition, wherein the said plaintiff corporation is made to allège that 
it furnished said materlal to said J. K. Tillotson, either as an individual or con- 
tractor, Is untrue, and was known to be untrue by said Tillotson and said at- 
torney, L. Gr. Rlchardson; that said Richai'dson prepared the lien said plaintiff 's 
pétition filed in this action, and advised the plaintiffi's représentative, as its at- 
torney, that said lien and said allégation of said pétition were proper ones for 
this plaintiff to verify, and in accordance with his advice said pétition was veri- 
fied by the représentative of this plaintiff corporation." The stntements of 
this affldavit are not controverted lu any particular, nor is there of record 
hère any attempt to explain or qualify them. 
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J. B. Foraker, for appellant. 

Doyle, Scott & Lewis, for J. K/TUlotson. 

L. G. Eichardsoiij for complainant. 

Before TAFT and LUKTON, Circuit Judges, and SWAN, Dis- 
trict Judge. 

SWAN, District Judge, (after stating the facts.)^ 1. The ap- 
pellant insists that as the temporary injunction was granted by the 
district judge September 10, 1892, at the June term, under the pro- 
visions of section 719 of the Revised Statutes of the United States 
it could not "continue longer than to the circuit court next en- 
suing, unless so ordered by the circuit court;" that the next term 
was the December term, 1892, at which no order was made by the 
circuit court continuing the injunction, and therefore it became 
inoperative. This contention is founded on a misconception of the 
powers of the district judge, and fails to give proper effect to his 
action in refusing to dissolve the injunction at the December term. 
The circuit court may be held by the associate justice allotted to the 
circuit, by either circuit judge, by the district judge, or by any two 
of thèse. This is the express provision of the statute. Kev. iSt. 
U. S. § 609; Insurance Co. v. Dunham, 11 Wall. 22; Gray v. 
Railroad Co., Woolw. 63; Vulcanite Co. v. Folsom, 3 Fed. 
Eep. 509; Eobinson v. Satterlee, 3 Sawy. 134, 140. The district 
judge holding the circuit court has ail the authority conferred by 
law upon either of the judges empowered to hold that court. His 
action, therefore, while holding the circuit court, in refusing to 
dissolve the injunction granted by himself at the previous term, 
was as effectuai to continue it in force as if the court had been held 
by a full bench. Parker v. The Judges, 12 Wheat. 561. This ob- 
jection to the injunction therefore fails. 

2. A more serious objection, however, is that the injunction was 
granted without notice, in violation of gênerai equity rule 55, which 
déclares that "spécial injunctions shall be grantable upon due notice 
to the other party by the court in term, or by a judge thereof in vaca- 
tion, after a hearing, which may be ex parte if the adverse party does 
not appear at the time and place ordered." This rule was evidently 
founded on section 5 of the judiciary act of 1793, (1 Stat. p. 334,) 
forbidding the granting of a writ of injunction "in any case with- 
out reasonable previous notice to the adverse party, or his attorney, 
of the time and place of moving the same." It is held in Yuengling 
V. Johnson, 1 Hughes, 607, 610, that the omission of this clause from 
the Revised Statutes operated to repeal it by the provision of Eev. 
St. § 5596, and that it was also impliedly repealed by section 7 of 
the act of June 1, 1872, (17 Stat. 197.) Section 7, above referred to, 

'Note by the Clerk. The circuit judges, regarding the question of the 
jurisdiction of the circuit court as the only point presented by the record 
necessary to be determined, lirait thelr concurrence in this opinion to what 
is said on that point. 

v.58F.no.5— 47 
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stands as section 718 of the Eevised Statutes, and reads as fol- 
lows: * 

"Wlienever notice Is glven of a motion for an Injunction ont of a clréult 
or district court, the Judge thereof may, If there appears to be danger of 
irréparable Injury from delay, grant an order restralnlng the act sought to 
be enjolned until the décision upon the motloh, and such order may be 
granted with or wlthont securlty in the discrétion of a court or Judge." 

While this provision obviously enlarges the power of the- court, 
it certaînly préserves the principle of the repealed act of 1793, and 
of gênerai equity rule 55. The issue of a restraining order, which 
may be granted ex parte, is by the express language of this section 
made dépendent upoU the existence of two conditions, — the giving 
of notice of a motion for an injunction, and an apparent danger of 
irréparable injury from delay. The first of thèse conditions is not 
met by the fact that the cross bill prays an injunction as ancillary 
to the relief sought, but notice of a motion for that remedy must 
hâve been given or be served simultaneously with the notice of 
motion for an injunction. No such motion was made, or notice 
given, in this case. Whether the crosS Mil makes a case of "ir- 
réparable injury from delay," within the statute, may well be 
doubted, for, upon the facts stated in the cross bill, Tillotson has 
a légal right of action for any breach of the agreement made with 
appellant, and his cross bill shows no impediment to the recovery 
of damages at law, nor any reason why such damages will not af- 
ford him full redress. Buzard v. Houston, 119 U. S. 347, 7 Sup, 
Ot. Eep. 249. The fair and necessary implication from the language 
of section 718, considered in connection with the practice which 
obtains in the fédéral courts, and that of the high court of chancery 
of England, on which it is founded, is that, as before the statute, 
so now, the extraordinary remedy of injunction — including restrain- 
ing orders — requires for its exercise a clear case of threatened in- 
jury reasonably to be apprehended, and which can only be thus 
averted, and for the redress of which the recovery of damages would 
not give adéquate compensation. The only purpose of such an 
order is to préserve the status of litigants for such time as may be 
necessary, according to the practice of tlie court, to bring the matter 
in issue to a hearing upon motion in the regular way, in order that 
both sides may be heàrd. When such a hearing has been had, the 
court may grant or refuse the injunction. The fact that the statute 
makes the two conditions mentioned indispensable to the granting 
of a restraining order for a limited time shows indisputably that it 
was never intended to clothe the courts with power to enjoin a de- 
fendant indeflnitely or embarrass his business ex parte, and with- 
out notice, except where notice of the application would itself be 
productive of the mischief apprehended by inducing the défendant 
to accelerate the completion of the act sought to be enjoined before 
process could be served. No such case appears in the cross bill, 
and both the restraining order and the injunction of September lOth 
were therefore improvidently granted. Fost. Fed. Pr. § 231. The 
refusai to dissolve the injunction was also erroneous. Upon the 
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case made by the cross bill, the stock of the railway company, by 
tlie express terms of the contract, became the absolute property of 
appellant. The equities of the cross bill are denied by the answers 
of the Put-ln-Bay Waterworks, Light & Railway Company, John 
P. Carrothers, and the appellant, and by the affidavits of Earl, 
Footner, Baruch, and Warner. Opposed to thèse are the aiSdavits 
of Tillotson and L. G. Richardson, the latter the soliciter of record 
for complainant, who also had acted as Tillotson's counsel up to the 
time of the flling of the bill. The affidavit of Mr. Lewis, also one of 
Tillotson's counsel, fails to conflrm Tillotson's déniai of the repré- 
sentations as to the title of the property. Without detailing the 
matters alleged in thèse aflSdavits, it is suflScient to say that, con- 
ceding to each afflant equal credibility and means of knowledge, the 
weight- of évidence is clearly in favor of the appellant. The burden 
of proof was upon Tillotson to sustain the allégations of irréparable 
injury upon which the restraining order and injunction were 
granted. This he failed to do, and the injunction should hâve been 
dissolved, even if there had been only an equipoise of testimony. 

3. The important question in the case is whether the amount 
involved is withiUi the jurisdictîon of the court, and whether, for 
reasons hereinafter stated, the court ought not to bave dismissed 
the cross bill sua sponte. The affldavit of Terry positively avers 
that the material actuaUy used in the construction of the Put-in-Bay 
Waterworks, Light & Railway Company amounted to but 1861.23, 
and that the balance of the material, amounting to $1,925.81, was 
used inside the Hôtel Victory. The act of March 3, 1887, confers up- . 
on circuit courts of the United States original cognizance of ail suits 
of a civil nature at common law, or in equity, in which there shall 
be a controversy between the dtizens of différent states ; where the 
matter in dispute exceeds, exclusively of interest and costs, the 
sum or value of |2,000. The statement in Terry's affldavit, just re- ; 
ferred to is not denied, and there is nothing on the record to dis- 
crédit its admission that the material for which the lien is asserted 
amounted in value to but $861.23. Its effect, therefore, is clearly 
to deprive this court of jurisdiction of complainant's claim. Williams 
V. Nottawa, 104 U. S. 209; Bernards Tp. v. Stebbins, 109 U. S. 341, 
3 Sup. et. Éep. 252. It is urged in reply to this, however, that the 
Put-in-Bay Waterworks, Light & Railway Company is organized 
not only to build a raîlroad, but an electric plant and a waterworks 
plant, and that the prox)erty of the company subject to a lien is de- 
scribed in the railroad lien law of Ohio, (Rev. St. § 3208,) and the 
gênerai mechanic's lien law of that state, (Rev. St Ohio, amended 
section 3184;) that the plant of the company consists, not only of ail 
of its railroad, but ail the appliances in the hôtel for the purpose 
of lighting the hôtel and grounds, and this consisted, not only of a 
railroad, but of an electric light plant, which it put in the hôtel, 
grounds, and buildings, under contract witli the hôtel, for the pur^ 
pose of lîghting. 

By section 3208 of the Revised Statutes of OMo it is provided 
that "a person who performs labor or fumishes materials for or in 
construction of any railroad, dépôt buildings, water tanks, or any 
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part tliereof, to a contractop or subcontractor • • • shall hâve 
a lien for the payment of the saine upon auch railroad. * * *" In 
order to perfect such lien, the person fumishing the materials shall, 
withîn 40 days after he ceas^ fumishing the same, file with the 
recorder of the county where the materials were fnmished an affi- 
davit containing an itemized statement of the kind and amount of 
materials fumished, the time when the contractor or subconti'actor 
for whom, and the section and place where on the line of the road, 
the piaterials were fnmished, and the amounts due therefor, after 
credîting ail payment« and set-offs. Claimant must also, within 10 
days after filing such aflAdavit, serve a notice on the seeretary or 
other ofBcer or représentative of the railway company, by delivering 
or leaving a copy thereof at his usual place of résidence or of doing 
business, or, if that cannot be served in the county, the recorder may 
serve the same by mail. This notice must state the fact of flling 
the af&davit, the county wherein flled, the amount claimed, and 
whether for labor, materials, or board fumished, and the contractor 
or subcontractor for whom rendered. Its further provision is that 
"any person f ailing to file his affidavit aforesaid, and serving the 
notice aforesaid within the time prescribed, shall be deemed and held 
to hâve waived ail claims under this section against the railroad 
company." This statute gives a lien upon the railroad only for ma- 
terials fumished a contractor or subcontractor, or in the constructing 
of such "railroad, dépôt buildings, and water tanks, or any part there- 
of." For whatever other structures materials may be fumished, no 
lien is given under this act The act of April 10, 1884, (volume 81, 
Laws Ohio, 126,) declaratory of the meaning of section 3208, above 
cited, enlarges the list of those entitled to a lien by enacting "that the 
true intent and meaning" of those sections is that "any person or 
persons who perform labor or fumish material or boarding under con- 
tract, express or implied, with such railroad company, or any of its 
authorized agents, for the construction of such railroad, or any part 
bhOTeof, is entitled to a lien for the payment of the same upon such 
railroad, as provided in section 3208 of the above-recited act." The 
only effect and purpose of this latter act was to give a lien under 
section 3208 as well as to persons furnishing materials directly to 
or perf orming labor under contract with a railroad company, as to 
those who dealt with contractors or subcontractor», who were pro- 
tected by section 3208. Neither act, however, purports to give a 
lien upon a railroad for anythtng not used in its construction as a 
railroad, or that of its dépôt buildings or water tanks. Whatever 
materials complainant fumished to, or were used by, the railroad 
company in providing the Hôtel Victory with an electric lighting 
plant, are clearly neither within the intent nor the language of sec- 
tion 3208, whidh confines the lien to material fumiished for the con- 
struction of the railroad, dépôt buildings, and water tanks. If sec- 
tion 3208, as amended in 1883, (volume 80, Laws Ohio, p. 99,) was 
stiU in force when the affidavit was filed, September 7, 1892, (E:di'ibit 
D of the original bill,) and the last of the materials were fumished 
within 40 days before that date, of which there is no évidence in the 
record, as Terry's affidavit falls to des:ignate the nature of the ma- 



INDUSTRIAL & MIN. GUARANTY CO. V. ELECTEICAL SUPPLY CO. 741 

terials fumislied to the railroad company and the dates when the 
same were fumished, as distinguished from those used inside the 
Hôtel Victory, it may be tliat the aASdaTÎt of lien (Exhibit D) was 
seasonably âled. But there is notihing to show when complainant 
ceased to fumish material for the construction of the road, or that 
notice of this affidavit was given, as required by the statute. 

Coming, now, to the contention that the validlty of the lien may bè 
rested upon section 3184 of the Eevised Statutes of Ohio, we ând 
that that section, though amended by the act of April 15, 1889, 
(volume 86, Ohio Laws, 373,) has not been changed in any particular 
material to the inquiry hère. As it stood prior to this amendment 
in Williams' Revised Statutes of Ohio, (pages 643, 644,) it was con- 
strued by the suprême court of that state in Rutherfoord v. EaUroad 
Ce, 35 Ohio St. 559, and held not to confer a lien upon a raUroad. 
This îs also the construction given by the suprême court of the 
United States to the mechanic's lien law of North Carolina, the 
language of which is even broader than that of the OMo statute. 
Buncombe County Com'rs v. Tommey, 115 U. S. 122, 5 Sup. Ct. Eep. 
626, 1186. With référence to the argument that it conf ers a lien upon 
the electric lighting plant, it is only necessary to quote its language 
so far as material to repel that contention. It enacts that "a per- 
son who performs labor, or furnishes machinery or material, * * * 
for erecting, altering, repairing, or removing a house, mill, manu- 
factory, or any furnace or fumace material therein, or other building, 
appurtenance, fixture, bridge, or other structure • • * by vir- 
tue of a contract with the owner, or his authorized agent, shall hâve 
a lien to secure the payment of the same, upon ♦ * » such 
house, mill, manuf actory, or other building, or appurtenance, fixture, 
bridge, or other structure, • • ♦ and upon the material and 
machinery so fumished, and upon the interest of the owner in the 
lot or land on which the same may stand, or to which it may be 
removed." It would be an exceedîngly strained construction of 
this language to hold that the material for which the lien is clainied 
was fumished for "erecting, altering, repairing, or removing" a house 
or other structure mentioned in the statute, and that, too, in the 
face of the averment of the Mil that the materials "were used in 
the construction of the lighting apparatus and railway of the de- 
fendant," and in a power house already erected. 

The lien hère prayed is upon the railroad as an entirety, and that 
is the theory of the bill. The premises and property against which 
ît is asserted is the railroad, its motive and lighting apparatus and 
appliances, pôles, ties, track, and other structure, including that 
part thereof located in the power house, the cost of which is not 
stated. The language of the section, and the considérations stated 
in Rutherfoord v. Railroad Co., cited supra, forbid the application 
of this statute. It results, therefore, from the concession of the com- 
plainant limiting its claim to the sum of $861.04, that the circuit 
court had no jurisdiction of the subject-matter, and should hâve 
dismissed the bill. 

This conclusion equally disposes of Tillotson's "cross bill," so 
called. If it be a cross bill, it is a mère auxiliary and a dependency 
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of the original, and the dissolution of the original bill nécessitâtes 
the same disposition of its incident. Cross v. De Valle, 1 Wall. 1, 
14; Dows V. Gity of Chicago, XL Wall. 108, 112. But it would be a mis- 
nomer to call IMa bill a cross bill. Beyond the fact that it names 
the oomplainant as a party, it has but a nominal relation to the 
subject-matter of the original bill. It tenders no défense to its aver- 
ments, and makes no issue with complainant respecting the mat- 
ters charged therein, but seeks to introduce a new controyersy, not 
at ail necessary to be decided in order to hâve a final decree on the 
case presented by the bill. In Ayres v. Carver, 17 How. 591, the 
original bill of complaint sought to enforce an aUeged title to several 
tracts of land claimed by différent défendants. Two of the défend- 
ants, after answering, flled a cross bill against complainant and 
the other défendants, setting forth the substance of the original bill, 
and then charging that they had obtained a title to the several 
tracts in controversy, or portions of them, long prior to the title 
claimed by their codefendants, prayed that their cross bill might be 
heard at the same time with the original bill, and that any claim 
that complainant might set. up to the several tracts of land claimed 
by them in the cross bill might be set aside and annulled. Of this 
pleading the court says: 

"As It respects the cross blU, It may be proper to observe that the matters 
sought to be brought into the controversy between the complainants in that 
and the codefendants do not seem to hâve any connection with the matters 
In controversy with the complainant in the original bill. Nor is it perceived 
that he has any interest or concern in that controversy. Thèse two com- 
plainants in the cross bill set up a title to the lands in dispute whlch they 
inslst is paramount to that of their codefendants, and seek to obtain a de- 
cree to that effect, and to hâve the possession delivered to them. This is a 
Utlgatlon exclusively between thèse parties, and with which the complainant 
In thé original blU shonld not be embarrassed or the record incumbered. 
• * * It [the cross bill] should not introduce new and distinct matters not 
emhraced In the original bill, as they cannot be properly examined in that 
suit, but constitute the subject matter of an original and Independent suit" 

In the light of this authority, the so-called "cross bill" in this 
cause îs an original bill brought by Tillotson, a citizen of Ohio, 
against Carrothers and the railv^ay company, also citizens of Ohio, 
and appellant and Warner, citizens of New York. Of this suit the 
fédéral court has no jurisdiction, because of the citizenshlp of the 
parties. Its plain purpose was to enable Tillotson to litigate in 
that court his différences with some of his codefendants, which no 
more aflected the litigation of the principal suit than would any 
other controversy between them as to lands, stocks, or other prop- 
erty. It was therefore an original, and not a cross, cause. Eubber 
Co. V. Goodyear, 9 Wall. 809, 810. That this was its object is eVi- 
denced not only by the undisputed affidavit of Terry that Ëichardson 
procured complainant to flle its bill in the fédéral court, and in- 
formed him that the object of the original suit was for the purpose of 
enabling Tillotson to flle thereon a cross pétition for the purpose 
of having a receiver appointed, but also by the promptitude with 
which Tillotson flled his so-called "cross bill," — ^the next day after 
the flling of the original bill. Ëichardson makes two affldavits ap- 
pearing in the record. In neither does he contradict any statement 
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contained in the affidavît of Terry, nor does Tillotson. Tillotson. 
fflust tlierefore be regarded as confessing the truth. of its statements, 
particularly that wMch. charges that the inaterial used in the con- 
struction of the railway amounted in value to but $861.23. If Tillot- 
son and his attoamey knew that fact, (and the former must hâve 
known it, as he ordered and used the material,) the original suit 
which they induced complainant to bring for their own ends was 
flagrantly collusive, — a mère sham and pretense to create "a flcti- 
tious ground of fédéral jurisdiction;" and under the act of March 3, 
1875, it was the duty of the court to hâve dismîssed it as not really 
and substantially involving a dispute or controversy properly •with- 
in its jurisdiction, and because the parties were improperly and col- 
lusively made and joined for the purpose of creating a case cogni- 
zable under the act. Hawes v. Oakland, 104 U. S. 450; Farmington 
V. Pinsbury, 114 U. S. 138, 5 Sup. Ct. Rep. 807; Little v. Giles, 118 
U. S. 596, 7 Sup. Ct. Eep. 32; Eobinson v. Andersen, 121 "U. S. 522, 
7 Sup. Ct. Rep. 1011. As bas been said in Bernards Tp. v. Stebbins, 
109 U. S. 353, 3 Sup. Ct. Rep. 252: 

"In the matter of the jurisdiction of the fédéral courts, the discrimination 
between suits between citizens of the same state and suits between citi- 
zens of dlfCerent States, Is established by the constitution and laws of the 
United States; and it has been the constant effort of congress and of this 
court to prevent this discrimination from being evaded by bringlng Into the 
fédéral court controversies between citizens of the same state." 

That the complainant was culpable in lending the use of his namt; 
to promote Tillotson's fraud upon the jurisdiction of the court, with 
knowledge of his purpose, and was responsible for the négligence' 
(to use no stronger term) of its assistant manager in making oath 
to the amount of materials used in the construction of the railroad, 
is undeniable. But this may, perhaps, be paUiated in some degree 
by the fact that it was doue under the advice of its attorney, who, 
it was known, however, was acting in Tillotson's interest The 
agreement, nevertheless, was "to obtain an object f orbidden by law," 
and therefore fills the définition of "collusion," which, as is said 
in Jessop v. Jessop, 2 Swab. & T. 301, "may be, among other things, 
by keeping back évidence of what would be a good answer, or by 
agreeing to set up a false case." The real and responsible of- 
fenders against the act of congress are Tillotson and Richardson, 
who devised and procured the scheme apparently for the purpose 
of avoiding the effect of the action of replevin and of the suit in 
equity in the state courts, in the latter of which, as the record 
shows, TUlotson was still under injunction from interfering with 
the opération of the railroad, to the control of which he asserted 
substantially the same rights as those pleaded in his cross bUl hère. 
That litigation appears to be still pending, and constitutes an in- 
superable obstacle to the jurisdiction of the circuit court of the 
. United States to appoint a receiver of the railroad, or otherwise in- 
terfère with the possession required by the action of replevin, or 
with the effect of the injunction, or in àny manner to nullify its 
action in the équitable suit. Every issue presented by the cross 
bill as to the respective rights of Tillotson, appellant, Carrothera, 
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and Warner, was open to contest, in eitlier the action of replevin or 
the suit in equity in the state court, if not in both. Taylor v. 
Carryl, 20 How. 594; Buck v. Colbath, 3 Wall. 341j Society v. Hin- 
man, 13 Ped. Eep. 161. For thèse reasons it is obvious that the 
circuit court had no jurisdiction of this suit or its dependency, the 
cross bill, and its orders awarding the injunction, and its refusai to 
dissolre the same, were erroneous; and must be vacated and set aside, 
and the original and cross bills should be dismissed without préju- 
dice, and with costs of the circuit court and of this court to ap- 
pellant, against Tillotson on the cross bill, and against complainant 
on the original bill. 

While it is the gênerai rule that, where a cause is dismissed for 
want of jurisdiction, costs are not awarded to the prevailing party, 
nevertheless, by section 5 of the act of March 3, 1875, (18 Stat. 472,) 
the circuit court is required, in cases coming within that section 
improperly brought in or removed to that court, "to make such 
order as to costs as shall be just." This was manifestly designed 
to avoid the application of the gênerai rule above referred to. 
Railroad Co. r. Swan, 111 U. S. 387, 388, 4 Sup. Ct. Eep. 510. As 
this court has junsdiction of the order appealed from, appeUant 
is also entitled to costs of this court under the authority last cited. 

With référence to the receiver's certiflcates, issued under the 
order of the circuit court, so far as the same hâve been negotiated 
and their proceeds applied to the préservation and protection of 
the property pending this litigation, the discharge of liens thereon 
and indebtedness owing by the Put-in-Bay Company for labor which 
had accrued before this suit, ail just and reasonable expenditures 
should be allowed to the receiver, as made in the common interest 
of ail concerned in the property. An order should be entered in 
the cause requiring the receiver to render a full and detaUed ac- 
count of his expenditures, the purposes for which, the persons to 
whom, and the dates when the same were made, and referring it to 
a master to examine and report upon said accounting; the ap- 
peUant and the Put-in-Bay Waterworks, Light & Eailway Com- 
pany, Warner, and Carrothers to be notifled by the master of tne 
times and places of examination, and to be permitted to appear 
and submit testimony, and cross-examine the witnesses produced 
by the receiver. The compensation of the receiver should be borne 
by TiUotson, at whose instance he was appointed, and would seem 
to be recoverable from the obligors of the injunction bond. 

The decree of the circuit court continuing the injunction is there- 
fore reversed, and a decree wUl be entered in accordance with this 
opinion, dismissing the original and cross bills for want of juris- 
diction, with costs, as herein directed. 

TAFT, Circuit Judge, (concurring.) The order appealed from 
should be reversed, and the injunction dissolved. But 1861.23 of 
the claim for |2,787.04 set up in the complainant's bill was for 
articles furnished and work done in the construction of the elec- 
tric railway of the défendant raUway company. The remainder of 
the claim was for material furnished and work done in and upon 
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the Hôtel Victory, wMch did not belong to the railway company. 
Thèse facts are not now denied. It foUows that, under the statutes 
of Ohio, cited by Judge SWAIT, complainant was entitled to a lien 
Tipon the railway only for |861.23. The aTerment that more than 
$2,000 in work and material was fumished in the construction of 
the railway was falsely made, and for the collusive purpose of in- 
voking the équitable jurisdiction of the fédéral court. The whole 
object of the bill was to enable Tillotson, a défendant, a citizen of 
Ohio, to file a cross bill against codefendants named in the bill, 
citizens of Ohio and other states, and thus obtain in the fédéral 
court an adjudication of a controrersy ordinarily cognizable only in 
the State courts. It was clearly a case where the jurisdiction of 
the fédéral court had been collusively sought. This appeared at 
the hearing upon the motion to continue the injunction, and should 
hâve led the circuit court to dissolve the injunction. It is said that 
the jurisdictional question involved ought to hâve been regularly 
raised upon the record, by plea or otherwise. We are not concemed 
with that question of procédure hère. The issue bef ore the circuit court 
was whether an order enjoining the défendants from selling certain 
bonds should be continued pending the trial of issues raised upon 
bill and answer and cross bill and answer. The circuit court was 
made to know that its équitable jurisdiction had been collusively 
and improperly invoked. It then became its duty not to continue 
the injunction. This is the sole ground upon which I vote for a 
reversai of the order appealed from. I do not see how the question 
of the preliminaries necessary to the issue ex parte of an injunc- 
tion has any place in this discussion. The order appealed from was 
one continuing an injunction. The appellant and Carrothers, the 
only two défendants against whom the injunction had any opéra- 
tion, had full notice of the hearing upon the motion to continue the 
injunction, and were présent by attorneys. It is immaterial whether 
the original order of injunction was issued without proper notice 
or not, if, upon the merits, the injunction was a proper, équitable 
remedy to préserve the status quo. To hold otherwise would be to 
make substantial justice yield to a shadowy technicality. Nor can I 
agrée that, the question of collusion aside, the cross biU of 
Tillotson was not germane to the action as brought in the 
bill. The bill prayed for a foreclosure of the lien, a sale of 
the railway, and, as incident and necessary to such reliefs, a 
marshaling of ail other liens upon the property, and a distribution 
of the proceeds among the lienholders and others interested. It 
was proper for each défendant to set up his right in the property 
or its proceeds. Tillotson claimed a mortgage lien on the property 
to secure certain bonds, his title to which had been disputed by 
another codefendant. The complainant was entitled to hâve both 
claimants brought in, so that the property might be sold free from 
the lien of the claim in dispute between them. Being in court, 
their rights to the proceeds of the sale to be decreed under the 
prayer of the complainant must necessarily be determined before 
a distribution could be made, and this would, of course, involve the 
setUement of the entire dispute as to title between them. I am 
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not prepared to say that Tillotson's cross bill did not, on îts face, 
State a good case for équitable relief. It is not necessary now to 
décide the question. We hâve only jurisdiction on this appeal to 
reverse the order of injunction. We hâve no power to direct a dis- 
missal of the bill, or the vacation of an order appointing a receiver. 
iThose are matters which, by the terms of section 7 of the court of 
appeals act, remain within the cognizance of the circuit court until 
a final decree is entered and appealed from. While I fully concur 
in the view that the circuit court, before dismissing the bill for 
want of jurisdiction, may require payment of the reasonable ex- 
penses incurred in the case, and préservation of the property taken 
within its custody, I do not think we can make any order on this 
appeal touching the matter. Our only action should be to reverse 
the order continuing the injunction, at the costs of the appellee. 

LURTON, Circuit Judge, (concurring.) I do not think it necessary 
to décide more than that the jurisdiction had been obtained by col- 
lusion, and the injunction should hâve been dissolved. The appeal 
gives this court jurisdiction to détermine no other question. ïhe 
oanse should be remanded for further proceedinga. 



TARDLBY t. PHILLÏ3B et al. 

(Circuit Cîourt, B. D. Pennsyïvanla. November 28, 1893.)' 

No. 44. 

L National Banks— lN80LVKNOY—PRBFEEEîrcE8—Ci.BABiNG House Balanceb. 
By a spécial àgreement, a national bank, instead b( inaking the uaual 
deposit of securitles as collatéral for tbe payment of Its daily balances 
to the clearing house, each day Içft wlth the clearing house manager 
ail the checks drawn upon it, received from other banks, to be held until its 
balance for the day wâs paid, and then siurendered. The bank was 
closed for Insolvency while a package of checks was so held, and there- 
apon the clearing bouse collected the whole amount thereof from the 
other banks, and, after applylng the necessary sum to the liquidation 
of the bank's balance for that day, used the surplus in paying Indebtednesa 
of the bank to other banks, and in cancellng certain clearing house cer- 
tificates. BeU, that this disposition of the surplus was not warranted 
by the agreement, and therefore operated to glve a préférence, contrary to 
the provisions of the national bankiug law. 

S. Samb. 

The clearing house association, having made an unauthorized disposition 
of the surplus, was directly liable therefor to the receiver of the bank, 
and be was not required to sue the banks to whom the money was 
dlstributed. 

8. EiîniTT— Pabties — Clearinq Housk Association— How Sohd. 

A clearing house association is properly sued In the names of the com- 
mittee whb hâve entire control of its business, funds, and securitles. 

In Equity. Bill by Robert M. Yardley, receiver, against George 
Philler and others. Decree for plaintifl. 

Kead and Pettit, for plaintiff. 

Angeio T. Freedley and John G, Johnson, for dçîendanta. 
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DALLAS, Circuit Judge. The MU in this suit was flled by the 
receiver of the Keystone National Bank against seven persons, who 
are designated as 'Tjeing the clearing house committee of the Clear- 
ing House Association of the Banks of PhUadelphia." It prays 
that said Clearing House Association be decreed to deliver to the 
plaintiff certain railway company bonds, and also certain checks, or, 
as to the latter, to pay to him the amount coUected thereon. The 
claim with respect to the bonds is not insisted upon, and there- 
fore the case, as actually presénted, relates only to the checks 
and the transactions connected with them. The défendants flled 
a joint answer. The évidence has been taken, and the cause, 
having been fully argued, is now for décision upon the pleadings 
and proofs. 

Upon the moming of March 20, 1891, at the time appointée by 
the constitution of the Clearing House Association, a clerk of the 
Keystone Bank, duly acting on its behalf, took to the clearing house 
checks which had been deposited with that bank, and for which 
it had credited the respective depositors. Thèse checks had been 
drawn on other banks, members of the association, and amounted 
in the aggregate to the sum of $70,005.46. They were not put up 
in a single package, nor were they delivered to the Clearing House 
Association, or to any représentatives of that body. They were 
inclosed in several sealed envelopes, each of which contained only 
the checks drawn on one particular bank, and to the agent of each 
bank, there présent for the purpose of receiving such packages, 
the envelope containing the checks drawn on that bank was de- 
livered. At the same time and place, and in the same way, cer- 
tain banks, members of the association, severally delivered to the 
Keystone Bank checks drawn upon it, and which had been de- 
posited with said other banks, respectively, to the aggregate amount 
of $117,035.21. In no case was satisfaction then made for the 
checks thus delivered either by or to the Keystone Bank. This was 
to be accomplished through the System of exchanges provided for 
by the Clearing House Association, which was created for the ex- 
press purpose of effecting "at one place the daily exchanges be- 
tween the several associated banks, • * ♦ and the payment, at 
the same place, of the balances resulting from such exchanges," 
but at a later hour. The Keystone Bank, upon the day in ques- 
tion, having, as has been stated, delivered checks to the amount 
of 170,005.46, and having received checks to the amount of $117,- 
035.21, there resulted a balance of $47,029.75 against the Keystone 
Bank arising from the exchanges of that day. If the only function 
of the Clearing House Association had been to provide a time and 
place for making thèse exchanges, its connection with the businesai 
would hâve ceased at this point, and the situation of the Keystone 
Bank would hâve been simply that of debtor to each of the banks 
from which it had received checks to an amount greater than the 
amount of those which it had delivered to the same bank, and the 
amount of its indebtedness in each instance would hâve been the 
différence between the sum of the checks delivered by it and of 
the checl^s which it received. But the connection of the Clearing 
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House Association with the matter did not end hère. Under the 
constitution of that association, the debtor banks were required 
to pay the whole amount of the balance against them, respectiyely, 
not to the several créditer banks, but to the manager of the clear- 
ing house, an agent of the association, and he, not the debtor banks, 
was t(^ pay to the créditer banks the respective balances due them. 
Provision is also made (Const. art. 17) for securing thèse daily 
settlements by the requirement that "each bank, member of the 
Clearing House Association, shall deposit securities with the clear- 
ing house committee, as collatéral for their daily settlements." In 
the case of the Keystone Bank, however, this last provision had 
been made inoperative by a spécial agreement, which permitted 
and required it, in lieu of the deposit of securities as collatéral for 
its daily settlements, to leaye the check packages which it received 
upon any day with the manager of the clearing house, to be held 
by him untU the balance appearing against that bank upon the 
settlemênt of the same day should be paid. This agreement had 
been made several months prior to the 20th of March, 1891. It 
had been previously continuously acted upon, and the course pre- 
scriljed by it was pursued on that day. The packages received 
by the clerk of the Keystone Bank were placed in the possession 
of the manager of the clearing house, to be retained by him until 
the balance of $47,029.75 against the Keystone Bank should be 
paid to him, and were then to be returned to that bank. Thus far, 
it must be conceded, everything was done in conformity with the 
terms of the fundamental instrument of the Clearing House Asso- 
ciation, by which the Keystone Bank, as a member thereof, was 
bound, except as that instrument had been superseded by a sub- 
séquent separate agreement, to which the Keystone Bank was a 
party, and as to the partictilar matter to which that separate agree- 
ment related it was precisely complied with. Ail this had been done, 
too, in good faith, without knowledge of the impending insolvency 
of the Keystone Bank. Soon after its packages had been left 
with the manager of the clearing house, however, that bank was 
placed in the custody of an examiner, and of this the manager of 
the clearing house was immediately informed. He at once con- 
sulted the clearing house committee, and was instructed by it to 
call upon the banks which had delivered to the Keystone Bank 
the checks which the latter had left in his possession, to make them 
good. He acted upon this instruction, and, upon receiving the full 
amount thereof, he handed over the checks to the banks from 
which the Keystone Bank had received them. Thus he disposed 
of ail the checks which had been put in his possession by the Key- 
stone Bank, and received the sum of $117,035.21 as the proceeds 
of suçh disposition of them. He received their full value, and 
therefore no question is made upon that score. He had held thean, 
unquestionably, as security for the payment, through the clearing 
house, of the balance due by the Keystone Bank as per the settle- 
mênt, of exchanges made on that day, ajid therefore to the liqui- 
dation of that balance from the f und which they produced the com- 
plainant has made no objection. But, after this had been done, 
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there still remained in the possession of the Clearing House Asso- 
ciation a surplus of $70,005.46, and, upon an àccount of this last- 
mentioned sum being demanded, it is stated (the détails appear in 
the évidence) that it was ail applied to the payment of certain other 
indebtedness of the Keystone Bank to other banks, and in cancella- 
tion of a certain separate and distinct indebtedness to the Clearing 
House Association "on loan certiflcates previously issued to the 
said Keystone Bank." Now, if the Keystone Bank itself would 
net, because of its insolvency, hâve been permitted to make this 
use of this surplus, then certainly the Clearing House Association, 
with knowledge of the insolvency, could not lawfuUy so apply it. 
"Undoubtedly, any disposition by a national bank, being insolvent, 
or in contemplation of insolvency, of its choses in action, securities, 
or other assets, made to prevent their application to the payment 
of its circulating notes, or to prefer one créditer to anothér, is 
forbidden," (Scott v. Armstrong, 13 Sup. Ot. 148;) and nothing cbuld 
be more plain than that the effect, and indeed the évident intent, 
of the disposition which was made of this sum of |70,005.46 was to 
prefer those among whom it was distributed. It is true that the 
assets of a bank existing at the time of its insolvency do not in- 
clude aU its property, without regard to any existing liens thereon 
or set-offs thereto, and that liens, equities, or rights arising by ex- 
press agreement, or implied from the nature of the dealings be- 
tween the parties, and not created in contemplation of insolvency, 
are not invalidated, (Scott v. Armstrong, supra;) but no such rights, 
set-offs, or liens, as to any part of the surplus of $70,005.46, hâve 
been shown to affect this case. Article 17 of the constitution of 
the Clearing House Association, which requires that "each bank 
* * * shaU deposit securities, * * * as collatéral for their 
daily settlements," does also provide that "the committee shall ap- 
ply the deposit of any defaulting bank to the payment of the bal- 
ance due by such bank at the clearing house, * * * and the 
surplus, if any, shall be held as collatéral security for other indebt- 
edness to members of this association." But the deposit of thèse 
checks with the manager of the clearing house was not made un- 
der that article. It was made under the spécial agreement which 
obliged the Keystone Bank to leave with the manager the checks 
it received from the other banks, but entitled it to receive them 
again immediately upon payment of its balance, as shown by the 
settlement of that day, without performance of any other condition. 
They had not been subjected to, or pledged for, any other claim 
whatever. It is impossible to doubt, upon the évidence, that if 
the Keystone Bank had not failed, and had, within the prescribed 
time, paid its daily balance, thèse checks would hâve been there- 
upon delivered to it without hésitation, or question of its right to 
receive them, or prêteuse of title to hold them for any further or ad- 
ditional object. The manager of the association testifled as fol- 
lows: 

"They were left untU the balance shotUd be pald,— tintil the balance arising 
from that exchange should be paid. That agreement was applicable [only] 
to the Keystone Bank, and, for the debt in the morning, the check paciîagea 
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were to be hél^L nntll the balances were pald In the clearing house. They 
were left in a satchel, In tlie custody of myself, until the amount of tlie 
balance, $47,'029.t5, should be pald. Question. Was that done In pursuance 
of an agreemént made by tlie Keystone Bank? Answer. It was. Q. I un- 
derstand that thèse packages of checks, alleged and supposed to amount to 
$117,035.21, were left with you, to be handed over on payment of $47,029.75? 
A. That is correct. Q. Had it [the spécial agreemént] been acted upon every 
day during thèse two months'that the Keystone Bank Was a debtor bank? 
A. It had." 

Hère we hâve positive proof of what the agreemént was, that it 
had been uniformly acted upon, and that it would hâve been fol- 
io wed upon the 20th of March, 1891, but for the fact that the 
bank was closed upon that day. The foHowing conclusions inevi- 
tably resuit: The disposition which was made of the surplus of 
$70,005.46 was not warranted by the agreemént or by the practice 
and course of dealing of the parties. The checks from which that 
surplus was realized were deposited for a single spécial purpose, 
and, therefore, for no other object was there, or could there be, 
any right, set-ofl, equity, or lien attached to them; and the appli- 
cation of any part of their proceeds to the payment of any indebt- 
edness of the Keystone Bank, other than the balance of |47,029.75, 
was violative of law, in that it was a disposition of assets of an 
însolvent bank, so as to wo^-k a préférence, and with the manifest 
intention of producing that resuit. 

The objection which has been urged, that the bill does not name 
the proper persons as parties défendant, may be briefly disposed 
of. It is alleged in the bill and admitted by the answer 
that the défendants named "form and constitute the clear- 
ing house committee of the Clearing House Association of the 
Banks of PWladelphia, and sue and are sued as such, and, under 
the articles of association adopted by and governing said associa- 
tion, are given and intrusted with the entire charge, care, manage- 
ment, and control of the clearing house affairs and transactions, 
and thç custody and control of the funds and securities belonging 
to or deposited with it." This is, in itself, sufificient to support a 
suit against them as représentative of the whole body, and there- 
fore it is not necessary to consider whether the présent bill might 
not be sustained under the familiar gênerai rule of equity plead- 
ing that "where there are many persons défendants, belonging to 
a voluntary association, against whom the suit is brought, * * » 
it is sufflcient that such a number of the proprietors are brought 
before the court as may fairly represent the interests of ail, where 
those interests are of a common character and responsibility."^ 
Story, Eq. PL § 116 et seq. The further contention that "this suit 
should be against the parties who received the $70,005.46, — that 
is ta say, against those to whom the Clearing House Association 
paid the money, — is, in my opinion, palpably unsound. That asso- 
ciation was placed in possession of property of the Keystone Bank. 
They disposed of it. They received the proceeds, and they applied 
them. To the extent that this application was unlawf ul, they 
must answer for it. T^he receiver of the Keystone Bank demands 
that the Clearing House Association shall turn over assets of that 
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bank to him. They reply that they hâve diaposed of them, and 
hâve used the money thereby obtained; and, having failed to show 
that they lawfuUy used it, he is clearly entitled to hold them re- 
sponsible. He cannot be required to look to those to whom the 
Clearing House Association has, in violation of the statute, trans- 
ferred assets of the insolvent bank. 

A decree for the plainttff, in accordance with this opinion, may 
be prepared and submitted. 



CITY OF MADISON v. DALBT. 

(Circuit Court, D. Indlana. November 29, 1893.) 

No. 8,913. 

1. Eminbnt Domain— Condemnation—Statutoht Requisites. 

The provision of Rev. St. Ind. % 3167, that clty councils, before referrlng 
any matter of condemnatlon to the clty commlssioners, shall flrst refer 
it to an appropriate committee, to examine and report thereon, ia 
mandatory, and failure to eomply therewlth Is fatal. 

2. Bame— Implied Poweb— MuHioiPAL Corpobations. 

Statutory power in à clty to construct wharves, docks, plers, eta, (Rev. 
St. Ind. § 3106,) does not imply power to condemn for public use an ex- 
Isting private wharf. 
8. Same-^Requisitbs. 

The flling of a map and profile of the work to be done as a prelimlnary 
to the condemnatlon of lands for the construction of harbors, etc., is made 
jurisdlctlonal by Rev. St Ind. § 3134, and £ail\ure thereln rendera the 
proceedings void. 

At Law. Thèse were proceedings by the city of Madison to con- 
demn and appropriate the defendant's wharf property on the Ohio 
river in the city of Madison for the use of said city as a public 
wharf. Appealed from the city council, which sustained the con- 
demnatlon proceedings, to the circuit court of Jefferson county, 
Ind. Eemoved into this court by the défendant on the ground of 
diverse citizenship. The cause came on to be heard on objections 
filed by the défendant pursuant to the practice provided for in 
the act under which the proceedings were carried on. Objections 
sustained, and judgment for the défendant. 

Perry E. Bear and Sulzer & Bear, for pl3,inti£f. 

G. A. Korbly and W. O. Ford, for défendant, 

Clted the foUowlng authorltles: Allen v. Jones, 47 Ind. 438; Waterworks 
v. Biu"khart, 41 Ind. 364; Dyckman v. City of New York, 5 N. Y. 434; Pavne v. 
Rallroad Co., 46 Fed. 559; City of Andersen v. Bain, 120 Ind. 254, 22 N. È. 323; 
Cooley, Const. Llm. (5th Ed.) p. 653; 2 DHL Mun. Corp. (4th Ed.) il 603-605. 

BAKEE, District Judge, (orally.) The common council of the 
city of Madison, on the 4th day of January, 1893, adopted a motion 
"that the committee on wharves instruct the city commlssioners to 
condemn the property known as the 'Daley Wharf Property,' to be 
used for city wharf purposes." Without further action' by the com- 
mon council, the city commlssioners were convened, made an exam- 
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ination of the premises, and decided in favor of condemning the 
wharf property for the purposes stated, and they awarded $1,500 
compensation to the owners of the wharf. On the 20th day of 
April, 1893, the city commissioners made their written report of 
their action to the common council of the city of Madison in proper 
form. At this session of the common council the following action 
was taken: 

"Mr. Johnson moved that the action of the commissioners be conciirred 
In and spread on record, and the city elerk be instructed to draw an order 
on the treasurer for the amount as set by the city commissioners, when or- 
dered by them and the city attorney to do so. The yeas and nays were 
called, and the motion carried by the following vote: Yea: Tuttle, Bishop, 
Williams, Johnson, Torrance, Page, and Klein,— seven. Nay: Bartram,— one." 

On the 4th day of May, 1893, at another meeting of the council, 
the following further proceedings in référence to this matter were 
had: • 

"The, following resoluOpn oflfered by Sol J. Bear was read, and on motion 
of Mr. Thomas adopted: 'Resolved, that the common council, now in ses- 
sion, accept the report of the city commissioners wherein they met on the 
12th and 13th of AprU, 1893, to hear testlmony touching the value of the 
property to bC; approprlated known as the "Daley Wharf," and belonging 
to Daley and ufiiknown owners, and assessed a valuation on said property of 
$1,500, to be pald to ï)aley and unknown owners.' Passed May 4th, 1893." 

On the 13th pf May, 1893, the défendant, George H. Daley, the 
owner of the wharf, took am appeal fronj the order of the city coun- 
cil condemning and appropriating it for public uses, to the circuit 
court, and perfected his appçal by flling a bond and a transcript 
of the record of said court in accordance with the statute. At 
the proper time the défendant, Daley, removed the cause into this 
court on the grpund of diverse citizenship. After the appeal had 
been perfected, to wit, on the 20th day of July, 1893, the city council 
undertook to correct the record of its proceedings of the 4th day 
of May, 1893, by adopting a resolution which recited the former 
resolution, and then proceeded as foUows: 

"Now, therefore, be It resolved by the common council, now In session, that 
that part of the record referring to passage of said resolution, to wlt, 'Passed 
May 4th, 1893,' be corrected to read as it should hâve read, and in accordance 
wlth the facts, as follows: 'Passed May 4th, 1893, by an unanlmous vote 
of ail the members of the oommon council; that Is, twelve of the twelve mem- 
bers thereof votlng "Aye." ' ". 

In this court the défendant has filed exceptions denominated by 
the statute (Rev. St. 1881, § 3180) "a written statement of his ob- 
jections to the proceedings of the common council and commission- 
ers." Thèse objections are substantially as follows: (1) That the 
city council did not refer the matter of said proposed appropriation 
of defendant's real estate to a proper eommittee to examine said 
matter; and no report of any such conwnittee in favor of the ex- 
pediency of referring the said proposai to condemn said real es- 
tât© to said city commissioners was made before the référence there- 
of to them. (2) That thé said council did not within 28 days after 
the filing of the report of the said commissioners, in "which they de- 
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termined to condemn said property and award |1,500 compensa- 
tion to its owners, by a vote of two-thirds of said city councU, on 
a yea and nay vote, by a resolution détermine to accept said re- 
port, and maïe said appropriation of tlie défendant'» property. 
(3) That the statute under wMch the city of Madison is incorpo- 
rated does not, nor does any otlier statute of tlie state of Indiana, 
confer upon said city any statutory power to condemn and appro- 
priate tlie real estate of a private citizen for a public wharf, against 
his consent. And the défendant has not consented to said proceed- 
ings. I will consider thèse objections in their order. 

First Section 3167 of the Revised Statutes of Indiana, under 
which the plaintiff attempted to proceed, is as foUows : 

"Before any matter of the openlng, laylng out, or altérlng of any street, 
alley, highway or water course, or of the vacation thereof, shall be referred 
to the city commissloners, the common council shall refer the matter to an 
approprlate committee, who shaU examine the matter, and report at the next 
meeting of the common council npon the expediency of so referring; and 
If the common council shaU détermine, by a two-thirds vote, to submit the 
said matter to the commissloners, it shall be so ordered, and shall therenpon 
be referred to said commissloners, as hereinbefore provided; but no such 
matter shaU be submltted unless so ordered by a two-thirds vote of such 
common council." 

Now, it is not claimed that this requirement of the statute was 
complied with by the common council of the plaintiff before refer- 
ring the matter of the condemnation of the defendant's wharf to 
the city commissloners. It is contended by the counsel for the 
défendant that this provision of the law is mandatory, and that 
the preliminary référence therein required is jurisdictional. The 
object of this statutory requirement is twofold: (1) In order that 
the common council may, by the careful and deliberate investiga- 
tion of one of its committees, acquire a full knowledge of ail the 
facts and circumstances surrounding the proposed acquisition of 
property by the exercise of the power of eminent domain. (2) For 
the protection of the rights of the owner of the property which it 
is proposed to condemn; for the law is jealous of the rights of 
property holders, and adopts thèse formalities of procédure for their 
protection. With thèse objects in view, I wUl consider the language 
of section 3167, supra. It is that: "Before any matter of the 
opening," etc., "shall be referred to the city commissloners, the com- 
mon council shall refer the matter to an appropriate committee," 
etc. "Shall" wiU be construed "may" where no public or private 
right is impaired by such construction; but where the public are 
interested, or where the public or third persons hâve a claim de 
jure that the act shall be done, it is imperative, and wiU be con- 
strued to mean "must." The right of eminent domain — that of 
taking the property of a private citizen without his consent, and de- 
voting it to the use of the gênerai public — ^is an exercise of the 
highest act of sovereignty. It can only be caUed into existence by 
the authority of the législature, and must be exercised in the mode 
and by the tribunal provided by law. This statute prescribes the 
mode, and I hâve no doubt whatever that it is mandatory. The 
f allure of the city council to comply with it is fatal. 
v.58K.no.5— 48 
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Second. The next objection to thèse proceedings is that the com- 
mon conncil did not comply with the requirement of the statute in 
accepting the report of the city commissioners and making the ap- 
propriation. The statute on this subject is as foUows: 

"If the Common councU, within twenty-eight days after the filing of said 
report, shàll, by a vote of two-thirds of the members thereof, détermine to 
make the appropriation of the real estate for such improvement, they shall 
enact ft resolution accepting said report, and requiring the clty clerk to de- 
liver a oertifled copy of so much. thereof," etc., "to the clty treasurer." 
Section 8174, Eev. St. 1881. 

"On the passage or adoption of any by-law, ordinance or resolution, tiio 
yeas and nays shall be talien and entered on the record." Section 3099, Id. 

It appears from an inspection of the record that the action of the 
common council on the 20th day of April, 1893, was nugatory for 
two reasons : (1) Its action was on motion, and not by resolution ; 
^2) there Were but seven votes in f avor of the motion, while the stat- 
ute requires two-thirds. Seemingly to remedy this d.ef ect, on the 
4th day of May, 1893, àt a subséquent meeting of the common coun- 
cil a resbïution to accept the report of the city commissioners was 
introduced, and it "Was adopted by a viva voce vote. This was evi- 
dently insufficient, because the statute requires the yeas and nays 
to be taken, and entered upon the reéord. At a still later meeting 
of the conïmon council, on the 20th day of July, 1893, an entry nunc 
pro tune as of May 4, 1893, was ordered to be made, which contained 
a récital of what was done with référence to this resctation in the 
following words: 'Tassed May 4th, 1893, by an unanimous vote of 
ail the members of the common council; that is, twelve of the twelve 
members thereof voting aye." Did this help the matter? The 
statute (section 3174) required the council to enact a resolution ac- 
cepting the report, and on the passage of any résolution the statute 
(section &099) required the yeas and nays to be taken, and entered 
upon the record. The récital of the clerk that the resolution passed 
by an unanimous vote ofall the members of the common council who 
voted "Aye'* was not in terms taking the ayes and noes, and enter- 
ing them upon the record. To take the ayes and noes means to 
call the roll, and to enter upon the record the names of the mem- 
bers voting'for and against the resolution. The question turns upon 
the construction to be given to the statute requiring a yea and nay 
vote. Is it mandatory or directory? The authorities are not uni- 
f orm. In Indiana it has been held to be mandatory. City of Logans- 
port V. Orockett, 64 Ind. 319; City of Delphi v. Evans, 36 Ind. 100. 
See, also, in Colorado, Sullivan v. City of Leadville, 11 Colo. 483, 
18 Pac. 736. And see, also, in North Dakota, O'Neil v. Tyler, 53 
N. W. 434. The contrary rule obtains in New York. Striker v. 
Kelly, 7 Hill, 9; 1 Beach, Pub. Corp. 494. While I am inclined to 
the opinion that the proper construction is to hold the requirement 
to be mandatory, and that the récital that aU of the members of 
the common council voted "Aye" is not équivalent to entering the 
ayes and noes on the record, yet, as the question is not entirely f ree 
from doubt, and its solution Is not necessary to the décision in this 
case, I will not pass upon it. 
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Third. The main question in this cause, however, which under- 
lies ail the others, is, has the city of Madison the power to condemn 
private property for its use as a publie wharf? It is conceded that 
the statute does not, in express terms, confer tJhis power upon the 
city. It is not necessary, however, that it should hâve heen con- 
ferred in express words; it is sufEieient if conferred by a necessary 
or reasonable implication in the grant of other powers. When is 
one power implied in the grant of another? It is when the latter 
cannot be exercised or carried into effect without the exercise of the 
implied power. Anything within the manifest intention of the 
makers of the statute is as much within the statute as if it were 
within t^e letter. Stowel v. Zouch, 1 Plow. 366; U. S. t. Freeman, 
3 How. 565. Implied powers are such as are necessary to carry into 
effect those which are expressly granted, and which must, there- 
fore, be presumed to hâve been within the intention of the législa- 
tive grant 1 Beach, Pub. Corp. 637. If the législature were to 
grant charters to two railroad companies, authorizing each to build 
a railroad through a narrow canon from point A to point B, and 
the nature of the passage was such that at one or more points there 
would be room for one railroad track only, then, although one of 
thèse corporations had entered the canon first to build its road over 
thèse places, the other would hâve an undoubted right, under the 
législative grant, to occùpy the same places for its track, because 
this must, from the necessity of the case, hâve been in the législa- 
tive mind when it granted both charters to construct the two roads 
over the same identical ground. Now, it is claimed by counsel for 
the city that the thirty-fourth subdivision of section 3100 of the 
Kevised Statutes of 188i contains the implied power to condemn the 
defendant's wharf. This clause of the statute confers power on the 
city to establish and construct wharves, docks, piers, etc. How 
establish and construct a wharf? Not by taking the defendant's 
wharf, which is already established. There is nothing in this record 
to show that there is an imperative necessity to take this wharf. 
The court knows the city has power to buy the land necessary for 
a wharf. For aught that appears hère, it could hâve bought this 
identical wharf from the défendant for a fair and reasonable price. 
The power to establish and construct a wharf is susceptible of ex- 
écution without the exercise of the power of eminent domain. 
Nor does the statute referred to in the argument, in référence to 
harbors, confer the power attempted to be exercised in this case. 
This statute is as foUows: 

"Sec. 3131. Any încorporated city in this state, sltuated uiron or adjoin- 
ing any harbor connected witli a navigable stream or lake, or upon any nat- 
ural water course whicli, by dredging or otherwise, may be made Into a har- 
bor, is liereby authorized to construct an entirely new harbor, or may extend, 
wlden, deepen, repair, or otlierwlse Improve any harbor now made, par- 
tlally made, or In process of construction." 

And section 3135 confers power on such citie» to appropria te so 
much of the land of any person or persons, abutting on or adjoin- 
ing any natural water course which it is proposed to make into a 
harbor, necessary to the construction and completion thereof; and 
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the land which ïs appropriated shall be particularly descrîbed on tSe 
plat and profile thereof. The previous section (3134) requires tlie 
common council to cause the city engineer to make a map and pro- 
file of the work to be done, and an estimate of the cost thereof, and 
to file them in the office of the city clerk; and section 3136 provides 
that the appropriation shaU be deemed to be made as soon as such 
plat and profile are flled in such clerk's office; and that thereafter, 
if the city and landowners affected thereby shall be unable to agrée 
upon the value of the land taken and damages sustained or benefi^ts 
arising therefrom, the city may condemn the land thus appro- 
priated in the same manner as lands are now condemned by cities 
for streets and alleys. 

Even if the word "harbor" could be wrenched or tortured into 
meaning "wharf," the plaintiff must fail, because the statute just re- 
ferred to makes the condemnation of the defendant's land dépend up- 
on the making and filing of a map and profile of the harbor in the 
office of the city clerk, describing the land by metes and bounds, so 
that à surveyor could tdentify and locate it. Thia is commonly 
called the "instrument of appropriation," which must set forth the 
facta prescribed by the statute. The filing of this instrument ia 
jurisdictional, without which the proceedings are nuU and void. 
The construction contended for by plaintifiE la not only libéral, but ia 
too lax to be tolerated. It would subvert every canon of statutory 
interprétation to hold that this statute would authorize the pro- 
ceedings of the plaintiff. The exercise of the right of emiuent do- 
main is one of the attributes of sovereignty, and can only be employ- 
ed in the mode and by the persons authorized by the lawmaking 
power of the state. The private citizen cannot be deprived of the 
ownership of his property, even for a public use, except under stat- 
utory authority, strictly pursued, and upon just compensation made. 

In thia case the common council of the city acted without statu- 
tory authority, and for this reason the defendant's exceptions must 
be sustained. Judgment accordingly. 



NORTHERN PAO. COAL CO. v. RIOHMOND. • 

(Circuit Court of Appeals, Nlnth Oirciilt November 14, 1893.Ï 

No. 104. 

L Masteb and Sbbvant— Injubt to Servant— Negligbnce of Master. 

In an action against a mlnlng corporation, it appeared that plaintiff, a 
boy of 14, was directed by defendant's superintendent to assist in a serv- 
ice outslde his regular duties, of an extremely dangerous character for 
one of his âge, and, whlle so assisting, etumbled over a pièce of coal lying 
on a track, which be had previously seen there lying, and sustained tbe 
Injuries complained of. Beld, that the évidence was sufflcient to Justify 
the jury In flndlng défendant gullty of négligence. 

& SaMB — CONTKIBUTOHV NBGtLIGENCB OF SeKVANT. 

Notwltiistanding plaintifC's knowledge that the coal over whicb he 
stumbled lay upon the track, the Jury might properly consider and décide 
whether plalntlfiC had reached such maturlty as to understand the danger 
to which he was exposed by Its présence. Railway Co. v. Mealer, 1 

'Behearlng pendlng. 
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O. C. A. 633, 50 Fed. 725, 6 U. S. App. 86, distinguished. Raliroad Co. v. 
Fort, 17 WaU. 553, foUowed. 

8. Samb— Négligence ov Vice Principal— Fellow Servants- 

The jury were justified In finding that plaintiff's acts were in consé- 
quence of the superintendent's instructions, notwithstanding tliat at the 
time of the injury plaintiff was under ttie immédiate supervision of a 
fellow servant; the superintendent, in that connection, being a représenta- 
tive ol the employer, and not a fellow servant of plaintifiC. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Washington. 

At Law. Action by Thomas J. Eichmond, by William Richmond, 
his guardian, against the Northern Pacifie Coal Company for Per- 
sonal injuries. Judgment for plaintiff. Défendant brings error. 
AfQrmed. 

McBride & Allen, for plaintiff in error. 
Forster & Wakefield, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. Thomas J. Richmond, by his guard- 
ian, as plaintiff, brought an action against the Northern Pacific 
Coal Company, défendant, to recover for injuries suffered by plain- 
tiff while in the service of the défendant, engaged in the mining 
of coal at Roslyn, in the state of Washington. The plaintiff allèges 
that through the négligence of the défendant, its agents and ser- 
vants, he was thrown upon the track of the defendant's tramroad, 
used for hauling coal out of its mine, and a loaded car passed over 
his arm, and crushed it, so that amputation was required, whereby 
his arm was lost. The défendant denied thèse allégations, and al- 
leged that the injury was caused by the plaintiff's carelessness or 
négligence. A judgment was rendered for the plaintiff for the 
sum of 18,000. 

The facts are substantially as follows: The plaintiff was lé years 
and 2 months old. He and his father and a brother were aU in 
the employment of the défendant in its coal mine. The plaintiff 
was employed as a "trapper." There were two stations, with doors, 
in the tunnel which led into the workings of the interior of the 
mine. At thèse stations boys were employed to open and close the 
doors for the passage of the coal cars as they were drawn in and 
ont of the mine by mules. Thèse boys were called "trappers." 
The train usually consisted of three or four cars, and there were 
three or four trains running in the mine at the time of the acci- 
dent. There was a driver to each train, who had charge of the 
mules and the running of the train. The plaintiff had beèn in 
the employment of the mine for several months, and was paid a 
flxed rate of wages. It was not uncommon for the "trappers," 
when a loaded train wènt out of the mine, to ride out on the cars, 
and retum with the train; there being no duty to perform at 
the trap in the mean time. In a few instances the plaintiff had 
taken the place of the driver of the train, and had received driv- 
■er's pay therefor. It appears that the plaintiff was a boy of or- 
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dinary intelligence, and understood the working of the trains. 
The driver in charge of the train wMch caused the injury had 
been employed in that capacity for some weeks. The plaintifE tes- 
tïfièd that on the morning of the day when the accident qccurred, 
the boss told the "trappers" that he wanted them to help the driv- 
ers that day, as he wanted to get ont a big run of coal; that he 
said to them: "Bush the drivers, iind help ail you can." He 
had 80 inatructed them upon some previous occasions. There was 
along the track in the tunnel a place called the "swamp," not be- 
canse it contained water, but because it was a low place. It was 
the custom, when the loaded train reached the point of descending 
the "swamp," to urge the teams down as fast as possible, in order 
that the momentum acquired might help the cars on the up grade 
after passing the "swamp." At the time of the accident, the driver 
and the two "trappers" were ail riding on the rear end of the last 
car when the train began to descend into the "swamp." The plain- 
tijBf, of hia own accord, jumped off the car, and ran forward, and 
alongside, to throw off the brake. The driver called to him, "Get 
there, Tommy." It was the purpose of the plaintiff to get to the 
brake on the second car, and, as soon as he should reach the 
"swamp," to throw it off. This was ordinarily done by the driver. 
To reach the brake it was necessary for the plaintif? to run for- 
ward by the gangway at the left of the train, mount the platform 
or bumpers between the cars, and cross thereby to the right of 
the train, where the brake was. A large lump of coal had fallen 
from a previous train in passing out, and, as the plaintiff was run- 
ning alongside, and had about reached the point where he would 
pass between the cars, he stumbled on the pièce of coal, and fell, 
his right arm falling between the cars, where it was run over and 
crushedw The plaintifE testifled thathe knew that this lump of 
coal was lying there, and that he had noticed it on a previous 
trip that day, about 10 minutes before. 

There are several errors assigned, but the argument of counsel for 
plaintiff in error is conflned principally to the considération of the 
whole testimony offered on behalf of plaintiff, and to the discussion 
of the question whether or not the refusai of the court to direct 
the jury to find a verdict for the défendant was error. 

This assignment of error raises the question whether or not there 
was any évidence to go to the jury, It is claimed on behalf of the 
plaintiff in error that there was no évidence whatever of négligence 
upon the part of the corporation; that in assisting the driver on 
that day the plaintiff was acting in the scope of his regular em- 
ployment; that he confessedly knew the risks of his employment; 
that he was a fellow seryant with the driver of the train; that, if 
the accident occurred either through his own or through the driver's 
négligence, the défendant is not liable. 

Briefly summing up the évidence presented in the bill of excep- 
tions, it appears that, while the testimony was çonflicting concem- 
ing the material issues in the case, there was évidence which went 
to the jury that the superintendent in charge of the mine, and of 
the operatives at work tJierein, directed the plaintiff on the day of 
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the accident to rush the drivers, and to help them ail he could; 
that the plaintiff, in conséquence of such instructions, went with 
the driver upon the trip upon which the accident occurred, and was 
in the act of assisting the driver when he was injured; that his 
parents had no knowledge that he at any time rendered such service, 
or any service other than that of "trapper;" that the plaintiff was 
14 years of âge, and smaU for his âge; that the employment of 
aiding the driver in setting and removing the brakes was an "ex- 
tremely dangerous" one for a boy of his âge; that it was a service 
outside the duties of his regular employment. In view of this évi- 
dence, we cannot say that the jury should hâve been instructed to 
return a verdict for the défendant From thèse facts the law does 
not deduce the conclusion that there was no négligence on the part 
of the défendant, or that there was contributory négligence by the 
plaintiff. 

In Railroad Co. v. Powers, 149 U. S. 43, 13 Sifp. Ct 748, the court 
said: 

"It is well settled that where there is uncertainty as to the existence of 
either négligence or contributory négligence, the question Is not one of ûw, 
but ot fact, and to be settled by a jury; and this, whether the uncertalnty 
arises from a conflict In the testimony, or because, the facts being undis- 
puted, fair-minded men wlll honestly draw différent conclusions from them." 

It is argued on behalf of the plaintiff in error that since the plain- 
tiff in the action had knowledge that the pièce of coal lay upon the 
track, and since his injury was caused solely by his stumbling ovgr 
the same, this injury was the resuit of his own négligence, and he 
«annot recover. The décision of the United States circuit court 
of appeals in the case of Railway Co. v. Mealer, 6 U. S. App. 86, 1 C. 
C. A. 633, 50 Fed. 725, is cited in support of that view. In that 
case the plaintiff was a switchman 22 years of âge, engaged in the 
discharge of his regular duties. In coupling some cars in the yard 
of the railroad company, he stumbled over a pièce of coke that had 
f allen from one of the cars he was coupling, and his arm was thrown 
between the cars, and injured. The court held that the jury should 
hâve been instructed to return a verdict for the défendant, upon 
the ground that the plaintiff was well aware of the risks of his oc- 
cupation, and knew that coke and coal were liable to fall beside the 
track at any time, and that, if there were any neglect in not re- 
moving the pièce of coke that caused him to stumble, it was the 
négligence of his fellow servants. That case lacks two of the es- 
sential features presented in the case before the court, — the im- 
mature âge of the plaintiff, and the fact that the supërintendent of 
the mine had taken him from his regular employment, and had 
placed him in a service which he himself admitted was "extremely 
dangerous" for a boy of 14. The plaintiff, it is true, had seen the 
pièce of coal over which he stxmibled lying upon the gangway, but 
it does not foUow, as a conclusion of law, that his judgment had 
Teached such maturity that he was apprised of the danger of 
running alongside the track, or of setting or removing the brakes, 
Tinder such circumstances, A pièce of coal was liable to fall from 
the cars upon any trip, and the danger of falling over such an ob- 
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struction may hâve been one of the périls which, in the mind of the 
superintendent, made that employaient extremely dàngerous to a 
boy of 14. The superintendent of the mine représentée and stood 
in the place of the défendant in the action, and was not a fellow 
servant with the plaintiff, and the jury may hâve believed from the 
évidence that ail the acts of the plaintiff were done in conséquence 
of the superintendent's instructions, notwithstanding the fact that 
the plaintiff was at the time of the injury under the immédiate 
supervision of the driver, who was his fellow servant. The plain- 
tiff, in entering thê employment of the défendant, took upon himself 
the risks incident to the service which he engaged to perform, but 
he did not assume the risk of service other than those he contracted 
to render, and which neither he nor his father would hâve reason to 
believe he would be required to encounter. 

We think the principles involved in this case are fuUy covered by 
the décision of the suprême court in Kailroad Co. v. Fort, 17 Wall. 
553. In that case a boy of 16 was engaged as helper in a machine 
shop. His duties were to receive and carry away moldings as they 
came from the molding machine. He was directed to ascend a lad- 
der to a considérable height, among dàngerous mâchinery, and ad- 
just a belt jvvhich was out of place. In so doing, he lost his arm. 
The court held it to be immaterial whether the boy was acquainted 
with the danger of the undertaking,'and that, in vièw of the tender 
years of the boy, the fact that the injury did not occur in the dis- 
charge ôf the duties his father had engaged he should do, and the 
péril of the unusual service he was required to render, ail of which 
facts were found in a spécial verdict, the raUroad company was 
liable for the injury. 

The judgment is afiftrmed, with costs to the défendant in error. 



ATLANTIC & PAO. R. CO. v. LAIRD, 
(Circuit Court of App^ils, Ninth Circuit. November 14, 1893.) 

No. 140. 

1. Pleading— Amendmknt of Complaint— New Cause of Action. 

The complaint in an action against two raiiroad companles chargée] 
négligence of both, causing personal injury to plaintiff, a passenger on a 
railroad alïeged fo hâve been operatéd by both défendants. Amendment 
being allowed, plaintiff set forth the same injury from the same occur- 
rence, but chargea that the railroad was operatéd by one of the original 
défendants, and that its négligence caused the injury, corrected a mis- 
take asto the Incorporation of such défendant, and struck out the other 
défendant as a party. HeW, that the amended complaint did not set out 
a new cause of action. 

2. Cakbieks— Injuries to Pabsbngkks — Action ex Delioto— Joint Liability. 

An action against two railroad companies for personal Injuries to a 
passenger iîPom their négligence causing derailment of a train is an action 
ex delicto, notwithstanding an allégation In the complaint that plaintiff 
held a ticket for transportation on the railroad, and the rlght to recover 
against one is not afCected by the fact that plaintiff fails to sustain the 
action against the other. 
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8. Samb— REquisiTKS of Complaint. 

To charge a railroad company wlth liability for personal Injuries sus- 
tained by a passenger by reason of the derailment of a train, It Is unnec- 
essary to allège that défendant Is a common carrier, or that it owed a 
duty to plaintifl. 

In Error to the Circuit Court of the United States for the South- 
ern District of California. 

At Law. Action by Mary J. Laird against the Atlantic & Pacific 
Eailroad Company to recover damages for a personal injury caused 
by négligence in suffering a train upon which she was a passenger 
to be derailed. Judgment for plaintiff. Défendant brings error. 
Afflrmed. 

0. N. Sterry, for plaintiff in error. 

Frank H. Short and Edwin A. Meserve, for défendant in error. 

Bef ore McKENNA, Circuit Judge, and HAlîFOED, District Judge. 

BLANFORD, District Judge. This action was originally against 
the Atchison, Topeka & Santa Fe Bailroad Company and the plain- 
tiff in error; the complaint charging that, at the time of the acci- 
dent in which she was injured, the railroad upon which it occurred 
was being operated by the two corporations jointly, and that both 
were négligent, and responsible for her injury. The flrst trial of 
the case resulted in a verdict and judgment in favor of the Atchison, 
Topeka & Santa Fe Eailroad Company, and against the plaintiff 
in error for |8,000. After vacating said verdict and judgment 
against the plaintiff in error, the circuit court permitted a second 
amended complaint to be filed, which sets forth as the cause of 
action the same injury resulting f rom the same accident, but cor- 
rects a mistake in the original complaint as to the manner in which 
the plaintiff in error became incorporated, and charges that said rail- 
road was being operated by the plaintiff in error, and that its négli- 
gence caused said injury. Numerous exceptions were taken to the 
rulings of the circuit court upon various motions and proceedings, 
by which the plaintiff in error claimed exemption on the ground 
that the second amended complaint substituted a cause of action 
entirely différent from the one originally sued on, after it had become 
barred by the statute of limitations. A second trial resulted in a 
verdict and judgment against the plaintiff in error for |3,000. 

Although the assignment of errors in the record contains nine 
spécifications, counsel was careful to inform this court that a new 
trial is not desired, and that the only grounds relied upon for re- 
versing the judgment are errors of law in permitting the second 
amended complaint to be flled, and in refusing to strike it from the 
files, and in allowing the plaintiff to recover upon the cause of action 
set forth therein. In the brief of counsel for the plaintiff in error 
he claims that when the second amended complaint was filed, "for 
the flrst time in the history of the case, the plaintiff in error was 
alleged to be a corporation incorporated under the laws of the 
United States as a common carrier of passengers, and that the plain- 
tiff in error, as a common carrier of passengers, was carrying t^e 
plaintiff below in one of its cars on a ticket which entitled her to 
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ride at the time of her injury, and it wae alleged for the flrst lime 
that the plaintiff in epror was by itself operating the ràiiroad at 
the point where plaintiff was injured, and that it was through its 
carelessness, and the carelessness of its servants, that the injury 
occurred." 

The argument is that the action is éx contractu; that the original 
complaint alleged a joint contraçt and liability of the two original 
défendants; that the second amended complaint describes a différ- 
ent contraçt, because the Atchigon, Topeka & Santa Fé Cîompany 
is not a party to it, and therefore a distinct and new cause of action 
has been substituted for the one originally sued on. There is no 
contraçt specifically pleaded, but the action is said to arise ex con- 
tractu, because the allégation that the plaintiff was a passenger 
holding a ticket entitling herto transportation on the railroad pré- 
supposes a contractj and it is said that unless the action is based 
upon a contraçt the complaint does not state facts sufflcient to con- 
stitute a cause of action. Counsel contends that an actionable tort 
is not sufflciently alleged, because there is no spécification of any 
purticular duty which the défendant owed to the plaintiff. The 
original complaint is also eriticised because it contains no arerment 
that the défendant is a common carrier. 

We consider ail the positions assumed by counsel for the plaintiff 
in error to be untenable. In the flrst place, the last complaint 
manifestly states the same cause of action as the one attempted to be 
set forth in the original complaint; the injury, and the time, place, 
and manner of its occurrence, according to the last complaint, being 
the same as at flrst alleged. Instead of substituting a différent 
cause of action, the amended pleading only corrects the mistakes of 
the flrst. Even under the common-law System of practice, since the 
statute of jeofails, in actions ex contractu the courts hâve power 
to allow amendments of this nature. In Dicey, Parties, p. 506, the 
rule applicable to such cases is stated thus: "In an action on con- 
traçt, « • • misjoinder of défendants is, unless amended, fatal." 
The Gode of Califomia is equally libéral. It expressly provides that 
"the court may in furtherance of justice, and on such terms as may 
be proper, aUow a party to amend any pleading or proceeding by 
adding or striking out the name of any party, or by correcting a 
mistake in the natiie of a partjj or a mistake in any other respect" 
Code Civil Proc. Cal. § 473. 

Secondly, we hold that the injury and the wrong complained of 
constitute the gravamen of this action. It is therefore to be classed 
as an action ex delicto, and the right of the plaintiff to recover dam- 
ages from a party legally liable is in no way affected by her failure 
to substantiate her daim against another party sued as a joint tort 
feasor. The supposed defect in the complaint, for want of any 
spécification of the duty of the défendant in the premises, does not 
exist. Facts amounting to a breach of duty are distinctly alleged. 
This îs sufficient. The law imposes upon ail railroad corporations 
engaged in running trains the duty of exercising due care to prevent 
the same from being derailed, and to avoid aïl accidents whereby 
the lives of passengers may be endangered. An allégation to this 
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effect would not tender an issue. It would be a mère légal con- 
clusion, and therefore both unnecessary and improper in a com- 
plaint. And it was equally unnecessary to allège that the plain- 
tiff in error is a common carrier. Kailroads are quasi public high- 
ways, and ail railroad corporations actively engaged in operating 
passenger trains are subject to the liabilities and duties imposed 
by law upon common carriers of passengers. We flnd no error 
in the record. The judgment shotild be afflrmed, and it is so or- 
dered. 



UNITED STATES v. SAUIi. 
(District Court, W. D. North GaroUna. November 10, 1893.) 

1. Cabbibbs of Passbngbrs— Thanspobtation of Explosives— Dynamite. 

The prohibition in Rev. St. § 5353, against transporting nitroglycerln 
Tipon vehicles engaged in interstate passenger trafflc, extends also to dyna- 
mite, which is made by mlxlng nitroglycerin witli some solld and inert 
absorbent substance, and contains no other explosive Ingrédient 

2. Same — What abe Passenger Teains» 

A frelght train may be regarded as a passenger train, witliln the 
meanlng of this section, when passengers are conveyed thereby for 
compensation, in any lànd of cars, by authority of the railway company. 

Indictment of W. S. Saul under section 5353, Rev. St. U. S., for 
transporting nitroglycerin on a railway train employed in con- 
veying passengers from the state of Georgia into the state of North 
Carolina, 

E. B. Glenn, U. S. Atty., and D. A. Covington, Asst. U. S. Atty. 
G-, P. Bason and B. L. Leatherwood, for défendant. 

DIOK, District Judge, (charging jury.) This is the first time 
that my judicial duty has required me to construe and apply the 
provisions of the statute upon which this indictment is founded. 
The manifest design of the statute is the security and préserva- 
tion of passengers when traveling upon public conveyances em- 
ployed in transporting them from one state into another. The 
statute was enacted by congress in exercising the power to regu- 
late interstate commerce. In another section, (Rev. St. U. S. § 4280,) 
relating to the same subject, express provision is made that the 
preceding sections shall not be so construed as to prevent a state 
or a municipal corporation from passing laws or ordinances regu- 
lating to some extent the traffic and transportation of the danger- 
ous explosive articles and substances mentioned iû the statute. 
Railway companies are invested with charter privilèges for the 
purpose of transporting passengers and freight, which is a commer- 
cial business, and involves intercourse, and interchange of commod- 
ities; and they are properly regarded as commercial corporations 
intended in many respects for public convenience and beneflt. 
Though pénal laws and criminal proceedings are, as a gênerai 
rule, to be strictly construed and observed, yet the obvions intent 
of the législature must not be defeated by a narrow and technical 
construction and application. The manifest design of the stiatute 
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must be accomplished by a fair and reasonable construction of the 
words expressing the object and poHcy of the législative will. 

The indictment charges the défendant with the offense of causing 
nitroglycerin to be transported on a railway passenger train from 
Atlanta, in the state of Gteorgia, to Murphy, in the state of North 
Carolina. The évidence tends to show that he caused dynamite 
to be transported from and to the iplaces mentioned in the indict- 
ment. At the close of the évidence on the part of the prosecution 
the counsel for the défendant asked the court to instruct the jury 
to return a verdict of "not guilty," as there was a material and fatal 
variance between the allégations in the indictment and the proof. 
I declined to give such instruction, and the défendant introduced 
testimony in his défense. 

The substance known in commerce as dynamite is not expressly 
mentioned in the statute, but it more nearly corresponds with nitro- 
glycerin than any other substance enumerated. The évidence 
shows that dynamite is made by mixing nitroglycerin with some 
solid and inert absorbent substance, and contains no other explosive 
ingrédient. Mtroglycerin is usually employed in the form of dyna- 
mite, and the terms of description may well be regarded as synony- 
mous. Such construction of the statute and évidence cannot préj- 
udice the défendant, and deprive him of any substantial défense. 
It is in accordance with the real merits bf the case, with the gên- 
erai design and purport of the statute, and is in furtherance of 
justice and public policy. 

The counsel of défendant bas requested me to instruct you that 
there is not sulflcient évidence to show beyond a reasonable doubt 
that the défendant caused dynamite to be transported on a railway 
I passenger train. From the évidence it appears that the Marietta 
& North Georgia Kailroad Company usually carried on the business 
of transportation from Georgia to Murphy, in this state, by means 
of a mixed train of passenger and freight cars. There is some 
évidence that freight trains were occasionally employed. A freight 
train may be regarded as a passenger train when passengers are 
conveyed for compensation in any kind of cars by authôrity of the 
railway company. You must be satisfied beyond a reasonable 
doubt that the dynamite Which the défendant caused to be conveyed 
into this state was transported by a passenger train, before you 
can find a verdict of guilty. Provision is made in a subséquent 
section of the statute to guard against the dangers of explosion, 
when the substances mentioned are transported by freight trains. 
The doubt which you may properly entertain and act upon must 
not be a mère supposition of a possibility, but must be a doubt, aris- 
ing from the évidence, and founded in reason and probability. You 
must be able to give a good reason for such doubt, or it will be un- 
reasonable, and insufficient to control your verdict. The évidence 
clearly shows that the défendant caused a box containing dynamite 
to be transported from Asheville to Bryson City, — places within the 
limits of this state. I charge you that this well-established fact 
is not, of itself, suiHcient évidence for a verdict of guilty. The 
cars on that raUway do not, in that direction, convey passengers 
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beyond the limits of this state, as the railway bas no close con- 
nection at its terminus with the narrow-guage railway that conveya 
passengers into Georgia. The eTidence referred to may be consid- 
ered in connection with the déclarations of défendant as to his 
former transportation of dynamite made in explanation and reply 
to the charges of the conductor as to the déception and falsehood of 
défendant in regard to the contents of the box transported. 

It is insisted by the counsel for the prosecution that the manifest 
design of the statute is to protect passengers in transit from one 
state to another, and that the interstate transportation of the dan- 
gerous substances is not required to constitute the offense; that the 
railway from Asheville to Murphy is a branch of the Western North 
Carolina Eailway, and is included in a gênerai railway connection 
and System of interstate transit of large extent, under the control 
of the Eichmond & Banville Eailway Company; and its cars are 
employed in conveying passengers who are coming from and going 
to other states. In this case I will not give the statute such a 
broad construction, for the reasons and the circumstances which 
I hâve already stated to you; and, moreover, such questions of law 
are not presented by the deflnite and spécifie charges contained in 
the indictment. 

The évidence shows that dynamite was transported from Atlanta 
to Murphy, in this state, and was received, carried ofl, and used by 
défendant. If this dynamite was transported on a passenger 
train, the person sending the same violated the statute, and 
the défendant, by receiving the article, became guilty of such 
offense. As there are no accessories in misdemeanors, ail persons 
participating are regarded in law as principals. I will not repeat 
the évidence, as it has been so fuUy recapitulated and commented 
on in the argument of counsel. You may now take the case, and, 
with the aid of the instructions given you on questions of law by 
the court, détermine whether or not the défendant is guilty in the 
manner and form charged in the indictment. 

Verdict, "Guilty," 



TJNITED STATES v. MARTHINSON. 

(District Court, B. D. South Carolina. November 28, 1893.) 

Natioablb Watbrs — Obstructions — Chiminai, Opfensb- 

The provision of the river and harbor appropriation act of September 
19, 1890, making it an offense to obstruct a navigable stream, is directed 
against casting into or constructing upon the beds thereof anything creat- 
Ing obstructions more or less permanent in character, and does not apply 
to the floating of logs or rafts which may teraporarily obstruct the surface 
of the stream. 

At Law. Indictment of Charles Marthinson for obstructing a 
navigable stream. On motion to instruct the jury to find défend- 
ant not guilty. Granted. 

W. Perry Murphy, U. S. Dist. Atty. 
W. J. Montgomery, for défendant. 
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SIMONTON, District Judge. Thia iûdictment is brought ûbder 
the sixth section of the act of congress approved September 19, 1890, 
entitled "An act making appropriations for the construction, repair, 
and préservation of certain pnblic Works on rivers and harbors," 
(1 Supp. Rév. St. 801.) The évidence in the case is that the défend- 
ant is â dealer in timber on the Great Pedee river, in South Car- 
olina, a navigable water of the United States; that he made up his 
rafts in the upper part of the river, and floated them down the 
stream to market; that In several instances the rafts so made up 
were seen floating doven the stream with no hands on them, and 
with no means of goveming or directing their movement; that in 
this navigable river there were often sailing craft and steam ves- 
sels, and that the présence of thèse unguarded rafts was very 
dangerous to navigation, especially at night, the rafts frequently 
having no lights. It is also in évidence that at times a raft would 
break up, and that its débris would lodge on the bank of the river, 
obstructing the current; and also that a part of a raft had lodged 
in the stream, ànd had made an obstruction. The only évidence as 
to the manner in which the rafts left the place at which they were 
made up came from the défendant and his witnesses. They say 
that they were always provided with a crew, ropes, and oars. It 
was admitted, however, that on several occasions the crew had de- 
serted rafts on their passage. 

The act of congress on which this indictment was framed is 
directed against the casting into or constructing upon the beds of 
navigable streams anything which may create obstructions more 
or less permanent in character, diminishing the navigable capacity 
of the streams. It is not directed against the floating of logs or 
rafts thereon, which may obstruct the surface of the streams, but 
which necessarily are temporary in their effect. Rafts are included 
in the gênerai term "vessels." Navigable streams are as much de- 
dicated to their use as to the use of other vessels. If this privilège 
of use be abused, the persons so abusing the use are liable civilly 
for damages they may occasion. This act of congress does not 
make them liable criminally. 

The jury will flnd the défendant not guilty. 



WOODRTJFF v. UNITED STATES. 

(Circuit Court, D. Kansas. November 29, 1893.) 

1. PosT Office— Monbt-Ordeb Fdnds. 

Post-offlce money-order funds are part of the public moneys of the 
United States. 

S. TKIAL— INSTEUCTIONS— COMMENTS ON EVIDENCE. 

A fédéral judge is autborlzed, in crlminal as well as civil cases, to ex- 
press his opinion on the questions of fact which he submits to the jury, 
when he further tells them that they are the sole judges of the welght 
of the évidence and the credibility of the witnesses. 
S. Cbiminai/ Law— Sentence— Embbzzlembnt of Post-Office Funds. 

Under Rev. St. § 4046, declarlng the embezzlement of post-offlce money- 
order funds a crime, and providlng that one convicted thereof shall "be 
imprisoned • * * and fined in a sum equal to the amouat embezaled," 
a sentence of Imprisonment, without any fine, is invalid. 
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At Law. On writ of error to the district court. Trial df în- 
dictment against Frank Woodrufif for embezzlement of postal-order 
funds. Judgment reversed. 

J. G. Waters and S. R. Riggs, for plaintiff in error. 
J. W. Ady and P. L. Soper, for défendant in error. 

Before CALDWELL, Circuit Judge. 

CALDWELL, Circuit Judge. The plaintiff in error was assistant 
postmaster of the United States at Lawrence, Kan. He was in- 
dicted, triçd, and convicted in the district court of the United 
States for the district of Kansas for embezzling money-order funds 
in violation of section 4046 of the Eevised Statutes of the United 
States, which reads as follows: 

"Every postmaster, assistant, clerk, or other person employed In or con- 
nected wlth the business or opérations of any money-order office who couverts 
to hls own Use, in any way wliatever, or loans, or deposits in any bank, 
except as autborlzed by this title, or excbanges for other funds, any portion 
of the money-order funds, shall be deemed guilty of embezzlement; and any 
such person, as well as every other person advising or partlcipating therein, 
shall for every such offense, be imprisoned for not less than six months nor 
more than ten years, and be flned in a sum equal to the amount em- 
bezzled. • • »" 

The first count in the indictment charged him with the embezzle- 
ment of |5,066.88 of the public moneys of the United States, the 
same being a portion of the money-order funds of the United States. 
The jury returned the folio wing verdict: "We, the jury impaneled 
and sworn in the above-entitled cause, upon our oaths, do flnd the 
défendant guilty as charged in the first count of the indictment." 
The sentence of the court was that the défendant "be imprisoned 
in the Kansas state penitentiary for one year and one day." 

Post-ofl3ce money-order funds are part of the public moneys of the 
United States, and the contention to the contrary is not tenable. 

It is assigned for error that the jury could not fail to draw the 
conclusion from the instructions that the judge thought the défend- 
ant was guilty. Conceding this to be so, it was not error. The 
judge told the jury that they were "the sole judges of the weight 
of évidence and the credibility of the witnesses;" and he said to 
them, "It is the province of the court to déclare to you the law ap- 
plicable to the facts of the case, but you are to ascertain and dé- 
termine what the facts are, and to make your own conclusions and 
inferences from .the facts and circumstances in évidence. * * *" 
Having told the jury that it was their province to détermine the 
facts from the évidence, it was perfectly compétent for the judge to 
indicate to the jury his opinion upon the facts. It is weU settled that 
a judge presiding at a trial, civil or criminal, in any court of the Unit- 
ed States, is authorized. whenever he thinks it will assist a jury in 
arriving at a just conclusion, to express to them his opinion upon 
the questions of fact which he submits to their détermination. 
Simmons v. U. S., 142 U. S. 148, 12 Sup. Ct 171. 

It will be observed that the act under which the défendant was 
indicted déclares that one convicted of the offense therein charged 
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shall "be imprisoned' fbï not less thaii six months nor more than 
ten years, and he flned in a sum equal to the amount embezzled." 
The sentence in this case was one of imprisonment only, and not 
imprisonment and âne, as required by the statute. In the courts 
of the United States the rule is well settled that a judgment in a 
criminal case must conform to the requirements of the statute, and 
that any variation therefrom, either in the character or extent of 
the punishment inflicted, avoids the judgment Ex parte Kars- 
tendick, 93 U. S. 396; In re Graham, 138 U. S. 461, 11 Sup. Ct. 363; 
Ex parte Lange, 18 WaU. 163; In re Mills, 135 U. S. 263, 10 Sup. 
Ct 762; In re Johnson, 46 Fed. 477; Harman v. U. S., 50 Fed. 
921; In re Pridgeon, 57 Fed. 200. 

This court, sitting as a court of review, is not, on this record, 
called upon to point out the proper practice for the purpose of as- 
certaining the amount embezzled, with a view to the imposition 
of the fine which the statute requires shall be imposed. The ques- 
tion was not agitated in the lower court, and it will be time enough 
for this court to express an opinion upon it after it has been raised 
and decided by that court, and its ruling thereon brought up for 
review. As bearing somewhat on that question, see Reynolds v. 
U. S., 98 U. S. 145, note pp. 168, 169; Boberts v. State, (Fia. 1892,) 
11 South. 536. 

vThe judgment of the district court of the United States for the 
district of Kansas is reversed, and the cause remanded to that court 
"for further proceedings" therein according to law. 



TINITED STATES V. WILSON. 

Pistrîct Court,- N. D. Californla, November 28, 1893.) 

No. 2,978. 

1. PosT Office — Obscène Sbalbd Lettbrs. 

The mailing of an obscène, private, sealed letter Is not wlthin the 
prohibition of Rev. St § 3893, as amended September 26, 1888, by the 
Insertion of the word "letter," for ail the words of enumeration are limited 
in character by the eoncluding words, "or other publication." TJ. S. v 
Chase, 10 Sup. Ct. 756, 135 U. S. 255, applied; U. S. v. Martin, 50 Fed. 918, 
dlsapproved. 

2. STATUTBS— OONSTHTTCTION — VlHWS OF LeGISLATORS IN DeBATE. 

While the courts cannot recur to the views expressed by individual 
members In debate, for the purpose of ascertaining the intention of 
congress, they may yet advert to statements made by such members, 
as part of th« history of the times, and for the purpose of meeting an 
objection tbat a word used could bave no opération at ail, if It were not 
given a certain meaning contended for. 

At Law. Indictment of F. L. Wilson for mailing an obscène let- 
ter Inclosed in a sealed envelope in violation of section 3893, Bev. 
St., as amended. Heard on demurrer and motion to quash. De- 
murrer sustained and indictment quashed. 

Charles A. Carter, U. S. Atty. 
Lorenzo S. B. Sawyer, for défendant. 
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MORBOW, District Judge. This is an indictment for "deposit- 
ing," etc., "in a post office of the United States, a certain lascivious, 
obscène, and indécent letter, inclosed in a sealed envelope," found 
under section 3893 of the Eeviséd Statutes, as amended by act of 
September 26, 1888. To this indictment the défendant demurs on 
the ground that it states no offense against the laws of the United 
States. It is contended on behalf of the defendact that a strictly 
private, sealed letter is not included among the inhibitions of sec- 
tion 3893, Eev. St., as amended. 

The United States attorney opposes this TÎew, and maintains that 
the congress, when it amended this section in 1888 by inserting the 
Word "letters," intended to and did cover just such a case as this. 
The offense chargea is statutory, and the détermination of this 
question dépends upon the construction to be giren to the statute 
upon which the indictment is based. It will be necessary, there- 
fore, to refer to the législation upon the subject. The act of March 
3, 1865, (section 16,) provided that "no obscène book, pamphlet, 
picture, print or other publication of a vulgar and indécent char- 
acter shall be admitted to the mails," and punishment was provided 
for the violation of this section. The act of June 8, 1872, (section 
148,) added to the prohibited matter "any letter upon the envelope 
of which, or postal card upon which, scurrilous epithets may hâve 
been written or printed," and prescribed a penalty for the deposit 
of any "such obscène publications." In the act of March 3, 1873, 
the words "paper" and "writing" flrst appear. The title of this 
act was "An act for the suppression of trade in, and circulation of 
obscène literature and articles of immoral use." The second sec 
tion of this act provides that "no obscène book, pamphlet, picture, 
paper, print, or other publication," etc., "shall be mailable." This 
section was revised by the act of July 12, 1876, and the word "writ- 
ing" inserted in the list of nonmailable publications. In incorpo-; 
rating this act into the Revised Statutes, its several sections were 
separated and classifled. Section 1 became section 5389; section 
2, section 3893; section 3, section 2491; section 4, section 1785; 
and section 5, section 2492, — of the Eevised Statutes. Thèse sep- 
arated sections serve to explain the meaning of the original statute. 
In the original act, section 1 alone contained a fuU list of the pro- 
hibited articles, the other sections referring to it. The répétition 
of the words in the separate section, therefore, did not render non- 
mailable anything not made so by the original act. On September 
26, 1888, congress amended section 3893 by inserting the word 
"letter" between the words "paper" and "writing," leaving the words 
"or other publications" as they stood. Before this last amendment 
the décisions of the United States circuit and district courts were 
about equally divided upon the proper construction of the statute. 

In the foUowIng cases it was held that a message or communica- 
tion in writing from one person to another, of the character known 
as a "letter," was a "writing," within the meaning of the statute; 
U. S. v. Gaylord, 17 Fed. 438; U. S. v. Hanover, Id. 444; U. S. v. 
Britton, Id. 731; U. S. v. Morris, 18 Fed. 900; U. S. v. Thomas, 27 
v.58F.no.5 — 49 
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Fed. 682. In the following cases the courts held that a private 
letter did not come within the prohibition of the statute: U. S. 
V. Williams; S Fed. 484; U. S. t. Loftis, 12 Fed. 671; U. S. v. 
Comerford, 25 i'ed. 902; U. S. v. Mathias, 36 Fed. 892; TJ. S. v. Hug- 
gett, 40 Fed. 636. The question was settled by the suprême court 
of the United States in U. S. v. Chase, 135 U. S. 255, 10 Sup. Ct. 
756. This case arose under the act of 1876, but was decided 
April 28, 1890, or more than a year after the amendment of Sep- 
tember 26, 1888. The opinion expressly refers to that amendment, 
and, while only deciding the case at bar, lays down the rule of 
construction that must govem this court in construing the amend- 
ment of 1888. <1n the statute under considération," says the su- 
prême court in this case, "the word 'writing' is used as one of a 
group or class of words, — ^book, pamphlet, picture, paper, writing, 
print, — each of which is ordinarUy and prima facie understood to 
be a publication; and the enumeration concludes with the gênerai 
phrase 'or other publication,' which applies to ail the articles enu- 
merated, and marks each with the common quality indicated. It 
must, therefore, according to a well-deflned rule of construction, 
be published writing which is contemplated by the statute, and 
not a private letter, on the outside of which there is nothing but 
the name and address of the person to whom it is written. * * * 
The statute prohibits the conveyance by mail of matter which is 
a publication before it is mailed, and not such as becomes a pub- 
lication by reason of its being mailed." 

This décision déclares clearly and distinctly two rules of con- 
struction for this statute: First, the phrase "or other publication" 
applies to and qualifies ail the preceding enumerated articles; 
second, the statute prohibits the conveyance of mail matter which is 
a publication before it is mailed, and not such as becomes a publi- 
cation by reason of its being mailed. 

Thèse rules appear to be as applicable to the statute as amended 
by the insertion of the word "letter" as before. Indeed, the amend- 
ment was before the court, and is referred to in the décision. It is 
not, therefore, a case where congress has amended a statute to cure 
a defect pointed out by the suprême court, but where the court has 
rendered a décision prescribing rules of construction for an original 
statute with an amendment before it that would come within such 
mies. In the case of U. S. v. Clark, 43 Fed. 574, thèse rules were 
accordingly construed as applicable to the amended statute as 
they were to the statute before amended. On the other hand, in 
the case of In re WahU, 42 Fed. 822, it was held that congress had 
by the amendment clearly expressed its intention to exclude ob- 
scène letters, whether private and sealed or unsealed; but the letter 
in that case is described as "written on four several sheets or pièces 
of paper, on each of which were illuminated, comical pictures, com- 
monly known as and called 'comic valentines,' and then and there 
containing and consisting of indécent, obscène, lewd, and lascivi- 
ous delineations, epithets, terms, words, and writing." This letter 
appears to hâve been a publication before it was deposited in the 
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mails as a private letter, and therefore within the express terms of 
the statute. This last case was foUowed in U. S. v. Martin, 50 Fed. 
918, where the letter was unquestionaWy a private letter. 

I do not feel atithorized in foUowing thèse last décisions, in view 
of the grounds upon which the suprême court placed its décision in 
U. S. V. Chase, supra, and the well-known rules of interpréta- 
tion prescrlbed for criminal statutes, and so clearly stated by 
Judge Dillon in U. S, y. Whittier, 5 DilL 35. "Statutes creating 
crimes," says that leamed judge, "will not be extended by judicial 
interprétation to cases not plainly and unmistakably within their 
terms. If this rule is lost sight of, the courts may hold an act to 
be a crime when the législature never so intended. If there is a 
fair doubt whether the act charged in the indictment is embraced 
in the criminal prohibition, that doubt is to be resolved in favor of 
the accused. U. S. v. Morris, 14 Pet 464; U. S. v. Wiltberger, 5 Wheat. 
76; U. S. V. Sheldon, 2 Wheat. 119; U. S. v. Clayton, 2 Dill. 219." 
The case of TJ. S. v. Chase may again be referred to as applying 
this rule to the statute under considération. The court there 
says : 

*'We reeognlze the value of the rule of construing statutes wlth référence 
to the evll they were designed to suppress as an important ald in ascertaining 
the meaning of the language in them whIch Is ambiguous, and equally sus- 
ceptible of conflicting constructions. But this court has repeatedly held that 
this rule does not apply to instances whIch are not embraced in the language 
employed in the statute, or implled from a fair interprétation of its context, 
even though they may Involve the same mlschief which the statute was de- 
signed to suppress." 

The district attorney urges, however, that if the word "letter,'' as 
it now stands in the statute, does not include ail private communi- 
cations of an objectionable character, then there is nothing for it 
to operate upon, since ail other mail matter is reached by the other 
enumerated articles described in the statute before the amendment. 
In reply to this objection, it may be said that, at the time the 
amendment was under considération in the senate, Senator Vest, 
who had charge of the bill, stated that it was intended to reach a 
certain class of objectionable publications. He said, among other 
things : 

"Ttie présent law does not reach the case of wrltten publications. It only 
applies to print. Thèse scoundrels went to work, and used the new stylo- 
graph process frequently used by public men now, giving a facslmile imita- 
tion of your letter and your signature. They took thèse awful publications, 
which I shall not name hère, and stylographed them from one end to the 
other, and put them in the mail, and they are being sent forth ail over the 
country to young people." 

From thèse remarks, and like statements made in the debate, it 
appears that there were publications inclosed and mailed as private 
letters which this statute was intended to reach. This référence 
to the debate in congress is only made for the purpose of suggesting 
a possible answer to the objection so earnestly urged by the district 
attorney, and must be considered subject to the well-known rule 
declared by the suprême court in U. S. v. Union Pac. R. Co., 91 U. 
S. 79, that: 



772 FEDERAL KEPOKTER, VOl. 58. 

"In construing an act of congress, we are not at liberty to recur to the 
vlews of indlvldual members in debate, nor to conslder the motives which 
influenced them to vote for or against 4ts passage. The act itself speaks the 
v^Ul of congress, and this Is to be ascertained from the language used. 
But courts, in construing a statute, may with propriety recur to the history 
of the times when It was passed; and this Is frequently necessary, in order 
to ascertain the reason as well as the meaning of particular provisions in it 
Aldridge v. WilliamB, 3 How. 24; Preston v. Browder, 1 Wheat. 120." 

The letter set forth in the présent indictment is a private, Per- 
sonal letter, containing nothing of the character of a publication, 
unless we assume that it became a publication by the act of mailing, 
and this we cannot do under the law as interpreted by the suprême 
court 

It follows, therefore, that the letter is not within the inhibition of 
the statute, and the demurrer must be sustained, and it is so 
ordered. 



HIRZEL et aL v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit December 5, 1893.) 

CuBTOMs DuTiKS— Classipication— Crude Cocaïne. 

Crùde cocaine, extracted from the leaves of the coca plant by the ald 
of dlluteâ alcohol, Is dutiable at 25 per cent ad valorem, as a chemical 
compound or alkaloid, under the tariff act of October 1, 1890, Schedule 
A, par. 76, and not at 50 cents per pound, as a médicinal préparation in 
the préparation of whieb alcohol is used, under paragraph 74. Its oc- 
caslonal use upon the surface of the skin for sur^cal or dental pur- 
poses does not constitute It a médicinal préparation. 53 Fed. 1006, af- 
firmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Application by Hirzel, Feltman & Co. for review of a décision 
of the board of gênerai appraisers concerning certain importations 
of crude cocaine by them. The circuit court afflrmed the décision 
of the board of gênerai appraisers. The importers appeal. Af- 
flrmed. 

Edwin B. Smith, for appellants. 

Edward Mitchell, TJ. S. Atty., and Jas. T. Van Kensselaer, Asst. 
TJ. S. Atty., for appellee. 

Before LAOOMBE and SHIPMAIî, Circuit Judges. 

SHIPMAN, Circuit Judge. Hirzel, Feltman & Co., in the year 
1891, imjwrted into the port of New York sundry invoices of crude 
cocaine, upon which the coUector assessed a duty of 25 per cent. 
ad valorem, under the provisions of paragraph 76 of the tariff act 
of October 1, 1890. The paragraph is as follows: 

"Products or préparations known as alkalles, alkalolds, dlstlUed cils, essen- 
tlal oils, expressed oils, rendered oils, and ail combinations of the foregoing, 
and au Chemical compounds and salts, not specially provided for in this 
act, twenty-flve per centum ad valorem." 

The importers duly protested against this classification, upon the 
ground that the merchandise was a médicinal préparation, in the 
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préparation of which alcohol was used, and dutiable at 50 cents 
per pound, nnder the provisions of paragraph 74 of the same act. 
The paragrapli is as foUows: 

"Ali médicinal préparations, including médicinal proprietary préparations, 
of which alcohol is a eomponent part, or in the préparation of which alcohol 
Is used, not specially provided for In thls act, 50 cents per pound." 

The board of gênerai appraisers sustained the décision of the 
collecter, upon the ground that the article was not a médicinal 
préparation; and upon appeal thé circuit court for the southern 
district of New York afflrmed the décision of the board. From 
the latter décision the importera appealed to this court. 

it is conceded that crude cocaine is an alkaloid, which is ex- 
tracted from the leaves of the plant coca, which grows in South 
America in large quantities. The ai'ticle which is now being im- 
ported is first prepared, as a rule, by extraction from the leaves 
by the aid of diluted alcohol. It is a crude article, and is used in 
a very small degree for médicinal purposes. It is not employed 
in fllling prescriptions, but is mainly used in the manufacture of 
cocaine wines, which are generally proprietary préparations, and 
of oleates. It is also used for médical purposes when refined. Its 
common use in its impure condition is for the manufacture of the 
pure or advanced forms in which cocaine becomes known as a 
médical article, and which may properly be called médicinal prépa- 
rations. Its occasional use, for the sake of economy, upon the sur- 
face of the skin for surgical purposes or for dental purposes, does 
not constitute it a médicinal préparation. 

The conclusion of the board of appraisers and of the circuit 
court was amply justifled by the évidence, and the décision of the 
latter is affirmed. 



McCORMICK HARVESTING MACH. CO. v. C. AULTMAN & CO. et al. 
SAME V. AULTMAN, MILLER & CO. et al. 
(Circuit Court, N. D. Ohio, B. D. June 27, 1893.) 
Nos. 4,484, 4,485. 

1. Patents foe Inventions— Rbissue Pecceedings — Rejection of Obiginal 

Claims. 

Where a patentée voluntarily resubmits his patent to the examination 
and revision of the patent office, and then acquiesces in the rejection of 
claims, or in a construction which narrows or restricts them, the same 
principles apply as in the case of acqulescence In rejection on original 
proceedlngs. 

2. Same— Restriction of Claims— Référence Lettkrs. 

Where the éléments which go to make up the combination of a claim 
are mentloned specifically and by référence letters, such spécifie référence 
opérâtes to restrict the claim to the particular devlces described. 
8. Same— Subséquent Application for Similar Device. 

Where a claim alleged to be infringed describes a spécifie device, the 
fact that the patentée subsequently proeured another patent for a différ- 
ent device, which defendant's device resembles, must be considered as 
at least a récognition on the part of the patentée and of the patent office 
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that there Is a patentable différence between thé two, whlch may fairly 
bé Inyokëd to llmit the clalm to the spécifie device. 

4 SAMË—iNvÊNTiON— Anticipation — Grain Bindbks. 

Reissued letters patent No. 10,108, granted May 9, 1882, to wmiam R. 
Baker, for a grain binder having the "combination, witli ttie grain réceptacle 
and supporting bar whlch carrles the tripplng Angers of locklng meclian- 
Ism whiçh holds sald bar posltively against movement away from the ré- 
ceptacle until tbe tripplng Angers bave started the binding mechanism," 
are vold for want of Invention, and because the spécifie locking device 
was anticipated by the patent to Jolin F. Appleby of June 1, 1869, and 
the S. D. Locke patent of December 7, 1869. 

5. Same — Reissues. 

Olaims 3, 10, 11, 25, and 26 of letters patent No. 159,506, issued Feb- 
ruary 9, 1875, to M. L. Gorham, for a grain binder, are void, becanse, 
having been embodied substantlaUy in a subséquent appUcation for a re- 
issue, together with certain broader claims, they were rejected by the 
examiner on référence to varions prior patents, and no appeal was taken 
therefrom, but the rejection vi^as acquiesced in by the patentée, who sut)- 
sequently obtained a retùrn of the original patent, leaving the décision of 
the examiner in fuU force. 

6. Same — Restriotioït op Claims — Rbissub Proceedings. 

Even If the sald claims survived the revisory action and rejection by 
the patent oflB^ce under the reissue application, stiU, the unsuccessful at- 
tempt made to broàden them must be held to so Umlt and restrict their 
construction asto exdude what was thus rejected, and to confine them 
to the spécifie devlces and comblnations therein described. 

7. Same. 

Aslde from the limitation placed upon them by the proceedlngs on the 
reissue application, claims 3, 10, 11, 25, and 26 of the Gorham patent for 
a grain binder are Umited by thelr terms, and by the prior art, to the spé- 
cifie devlces therein described. 

In Equity. Thèse were suits for the infringement of reissued 
letters patent No. 10,106, granted May 9, 1882, to W. E. Baker, for 
a "harvester binder," and original letters patent No. 159,506, is- 
sued February 9, 1875, to Marquis L. Gorham, for an "improvement 
in grain binders." Bills dismissed. 

The material parts of the Baker speciflcations were as follows: 

"The Invention relates to that class of binders in which the gavel is auto- 
matically seized and bound, and more particularly to the type represented, 
for example, in letters patent of the United States to John F. Appleby dated 
February 18, 1879, (No. 212,420.) In this spécial type, packing arms or An- 
gers are arranged usually below the chute board, and operate through slots 
therein to pack or compress the grain Into a réceptacle preparatory to bind- 
ing. At the bottom of the réceptacle the grain is received, and partiaUy sup- 
ported upon pivoted fingers or bars, against which it is pressed Ijy the pacli- 
ers In the formation of the bundle; and, when sufllclent grain Is so com- 
pressed to form the bundle, the force against the fingers causes them to 
rock or move backward a short distance. In maklng thls backward move- 
ment, the fingers are arranged to trip and set in motion the machinery which 
opérâtes the binding arm, and also, in some cases, to stop the packers whlle 
the bundle Is being bound and discharged. Sald fingers are carried upon or 
near the free end of a hlnged bar or rod, which swings or jàelds downward 
beneath the table or chute board to withdraw the fingers from the path of 
the sheaf at the conclusion of the binding opération, and permit It to be 
discharged. My invention has référence to the mode of supporting this bar 
or rod to whlch the tripplng fingers opposing the packers are pivoted; and 
it consists In the provision of means whereby sald bar Is rigidly locked 
against downward play or yielding until the binding mechanism has been 
tripped by the action of the fingers, and in the spécial comblnations herein- 
after pointed out and claimed. In the drawings, Fig. 1 Is a longitudinal sec- 
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tlon of the chute board, through the slot ta which the binding arm opérâtes, 
showing a slde vlew of the binding arm and one of the supportlng Angers 
in tlie position which thèse parts occupy when the pacliers are in opération. 
The dotted lines show the backward position of the Angers, and the élévation 
of the trip lever. Fig. 2 is a view on the same section as Fig. 1, with the 
parts shown in the opération of binding and discharging the bundle, the dot- 
ted lines showing the position of the Angers when the bundle is belng dls- 
charged. • * • 




"A désignâtes the chute board; B, the binding arm; O, the tripping Angers, 
which stand in the machine opposite to the packers, whicH are not shown. 
D is a portion of the supporting frame of the machine. The chute board Is 
arrangea upon the harvester at an incline of about twenty degrees (more or 
less) from a horizontal, with its elevated end next to the grain elevator of the 
harvester, so that the grain, as It falls, will be caught thereon, and will slide 
down towards the tripping Angers, and be stopped by them. E désignâtes 
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the bar or rod to which the trlppitg Angers are pivoted by a pivot, e. This 
bar Is binged to a heel extension of the dinding arm by an eye, tf', on sald 
arm, and> a pla. e'j fixed on the bar, and passing through the eye. The bar 
is supported in the position shown in Fig. 1 by a spring, b*, acting through 
shaft, b, and cranks, b', b', and pitman rod, h-, against the body of the arm. 
The machinery is trlpped by the grain pressing the finger, C, bacli to the 
position shown In dotted Unes, Flg. 1. In doing this the finger roclis on 
pivot, e, and élevâtes the projecting lug, a", on ttie bottom of the finger, vphich 
raises the tripping lever, a', attached to shaft, 3. The blndlng arm is operated 
by a rock shaft, a, set in motion, as is the remainder of the intermedlate 
blndlng mechanlsm, by the tripping of the clutch through thèse Instrumentall- 
tles. 

"AU of the parts, as thus lUustrated and descrlbed, are not materially dif- 
férent from those well known in the class of machines to whlch référence is 
made. In ail machines of this class, the bar or rod, B, whlch carrles the 
fingers whlch cause the tripping of the machine, is supported by a spring 
support simllar to that shown in Flg. 4; and it not unfrequently happens, 
when the grahi is damp or green, and from other causes, that the pressure of 
the grain against the bottom of the tripping fingers wlU cause the spring sup- 
port to yleld before the pressure at the top of the fingers Is sulficient to cause 
thelr backward or rocking movement upon their pivot. The yieldlng of the 
spring in this manner allows that end of the bar, E, to whlch the Angers are 
plvOted to be borne down and lowered in its position, so that the backward 
movement of the Angers, taking place after such lowering, wiU not elevate 
the trlp lever, and hence the blndlng mechanlsm will not be started, nor, 
where the packers are to be stopped, will they be thrown out of action, 
and the machine will clog. To avoid this difïiculty, and remedy the defect, I 
lock the supporting bar positively against descent until the tripping move- 
ment of the Angers takes place, for this purpose making the hlnge between 
the blndlng arm or its rock shaft, and the finger support, E, such as to sup- 
port this bar in the position shown in Pig. 1, irrespective of the spring sup- 
port; that is, the hinge Is made entirely rigld at this point, so that It wlU not 
allow the other end of the bar to drop any lower, whether it bas or has not 
other support. This rlgidity of tlie hlnge at the point desired is best secured 
by means of a pin or lug, c, upon the bar. E, and a lip or projection, c', upon 
the eye, c", arranged to meet at the point desired, and prevent any further 
tumlng of the hlnge. This affords a rellable support to said bar, and In- 
sures the tripping of the mechanism under ail circumstances. As soon as the 
fingers hâve operated the trip, the blndlng arm starts upon its upward move- 
ment, thus breaklng the lock by carrylng the lip, c', away from the pin, c, 
and the bar Is free thereafter to be lowered at the proper moment to allow 
the discharge of the bound bundle. The return of the binding arm to Its 
Arst position renews the lock at the moment the clutch is thrown out, and 
the parts will be agaln ready for a fresh bindhig opération. 

"I clalm as my invention: (1) In a grain binder, the combination with the 
grain réceptacle and supporting bar, which carries the tripping Angers, of 
locking mechanlsm, which holds said bar positively against movement away 
from the réceptacle untU the tripping fingers hâve started the binding mech- 
anism. (2) In a grain binder, the combination with the trip lever, the yleld- 
ing tripping fingers, and the sprlng-supported bar whlch carries sald Angers, 
of locking mechanlsm which positively stops the arm from yieldlng against 
the stress of the spring until the trip lever has been actuated by the Angers. 
(3) In a grain binder, the combination with the vibrating binding arm, the 
tripping finger or Angers, and the supporting bar which carries the latter, of 
a hinge connection between said binding arm and supporting bar rigld in one 
direction, whereby the bar Is locked against yieldlng or sagging when the 
bmding arm Is down. (4) In a grain binder, the combination of the trlp 
lever, the tripping fingers, the supporting bar whlch carries the latter, the 
vibrating binding arm, and a hlnge connection between said binding arm and 
supporting bar adapted to lock the latter against yieldlng away from the grain 
réceptacle until the trip lever has been actuated, and the binding mechanism 
Started. (5) In a grain binder, a support, E, for the compressing and tripping 
fingers, C, hinged to the binding arm, in combination with a pin, c, on sup- 
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port, K, and a lip, c', on the binding arm, ail arrangea to operate substan- 
tlally as and for the purpose spectfied." 

Parkinson & ParMnson, for complainant. 
Banning & Banning & Payson, U. L. Marvin, and Edmund Wet- 
more, for défendants. 

JACKSON, Circuit Judge. In thèse causes, lieard together, the 
court, after careful examination of the évidence, and full considéra- 
tion of the questions presented, (whiçh it is net deemed necessary 
to set eut or review in detaU,) has reached the following conclu- 
sions, viz.: 

First, that complainant is entitled to no relief on the William B. 
Baker reissue patent, No. 10,106, dated May 9, 1882, because the 
invention sought to be covered by said patent, both original and 
reissue, is void for want of patentable novelty; because the spécifie 
locking device of the pin, c, on the compressor bar, and the lip, 
c', on the extended end of the binding arm, which constitutes the 
alleged invention, was anticipated by the locking devices found 
in the John F. Appleby patent of June 1, 1869, and the S. D. 
Locke patent of December 7, 1869; and because said reissue pat- 
ent, if valid to any extent, is not infringed by the défendants' 
locking device, which is substantially the same as that of the 
Appleby 1869 patent. Ail that Baker did was to put a pin on 
the compressor bar, and a lip on the binding arm, so as to lock 
the two pivoted arms at a certain desired position, or degree of 
openness. This involved no invention. Long before the Baker 
patent, pivoted arms had been locked in substantially the same 
way. One of the complainant's experts is compelled to admit 
that this locking contrivance was old. When a device has been 
employed for one purpose, it is not invention to apply it to another 
analogous purpose. This is well settled. Eoberts v. Eyer, 91 
U. S. 157, and Blake v. City and County of San Francisco, 113 U. 
S. 682, 5 Sup. et. Rep. 692. 

If the Baker patent had any validity, it could not be so construed 
as to cover défendants' locking device without being met by the 
Appleby and Locke patents as anticipating devices. Claims 1, 
2, 3, and 4 of the Baker reissue are manifestly void, unless construed 
to mean the same thing as claim 5, which is a répétition of the 
single claim of the original patent. This was recognized by the 
complainant's experts, who were driven to place upon said claims 
the same construction as that given to the flfth claim. The re- 
issue is valid for the old claim, only. Gage v. Herring, 107 U. S. 
640, 2 Sup. et. Eep. 819. But, as already stated, the device cov- 
ered by tjiat daim is wanting in patentable novelty, was antici- 
pated by the prior art, and is not Infringed by the défendants; 
so that no case for relief is made by complainant on said Baker 
reissued patent. 

Secondly, that complainant is entitled to no relief on the Marquis 
L. Gh)rham patent. No. 159,506, for improvements in grain binders, 
issued February 9, 1875, for varions reasons, which will be briefly 
outlined. The claims of this patent, which are relied on and 
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alleged to hâve been infringed, are tlie 3d, lOth, llth, 25tli, and 
26th. It is shown by the record that the oWners of the Gorham 
patent, in 1881, before its transfer and assignment to the com- 
plainaat, âled an application in the patent ofiSce for a reissue 
thereof, wMch contained claims substantially, if not identically, 
the same as said original claims hère involved, together with other 
claims which sought to broaden and enlarge the scope and bear 
ing of said original claims. In acting upon this application, the 
patent ofiflee not only denied the broader claims sought to be se- 
cured, but rejected the claims which were either a literal or sub- 
stantial répétition of said claims, 3, 10, 11, 25, and 26 of the orig 
inal patent, on which the présent suit is based. This rejection 
was rested or predicated by the examiner on référence to varions 
prior patents. The owner of the Gorham patent took no appeal 
f rom this décision or adverse action of the patent oflace, but ac- 
qùiesced in the same, and thereafter requested and obtained a 
return of the original letters patent; leaving the décision of the 
examiner, rejecting both said original claims, and the new claims 
presented to broaden .the same, in fuU force and opération. 

Now, what is the légal efEect of this proceeding, and of the 
adverse action or décision of the department thereunder, upon said 
claims 3, 10, 11, 25, and 26? In withdrawing or securiug a re- 
turn of the original lettei^s patent after an adverse décision by the 
patent office on said claims, is the patentée, or his successor in 
right and interest, entitled to assert the validity of said claims, 
or insist upon the beneflt thereof, unaffected by the reissue pro- 
ceeding and such adverse action? We think not It is well 
settled that the rejection of such claims on an original application, 
and açquiescence in such rejection, would conclude the patentée 
in respect thereto. Sutter v. Eobinson, 119 U. S. 541, 7 Sup. Ct. 
Kep. 376; Shepard v. Carrigan, 116 U. S. 597, 6 Sup. C5t. Rep. 493. 
The same principle should apply in a case like the présent, where 
a party voluntarily resubmits his patent to the examination and 
revision of the patent office, and acquiesces in a rejection of cer- 
tain claims thereof, or in a construction placed tiiereon which 
opérâtes to restrict or narrow the patent. There is no distinction, 
in principle, between an açquiescence in an adverse décision in 
order to secure a patent in the first instance, and a like açquies- 
cence in the rejection of claims reopened and resubmitted to the 
jurisdiction of the patent office under reissue applications. In 
each case the patentée is entitled to only what the office allows. 
By section 8 of the patent act of 1837, it was provided that, when- 
ever a patent should be returned for reissue, the claims thereof 
should be subject to revision and restriction in the same manner 
as were original applications for patents. This provision was 
substantially repeated in section 53 of the patent act of 1870, which 
is re-enacted in section 4916, Eev. St. While it is provided by 
this section that "the surrender shall take efEect upon the issue of 
the amended patent," it is also further provided that on applica- 
tion for reissuè "the spécification and claim, in every such case, 
shall be subject to revision and restriction in the same mannèr as 
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original applications are." Thèse two provisions of said section 
were under considération in Peck v. ColUns, 103 U. S. 665, and 
in respect to the former the suprême court left open the question 
whether, in cases where a reissue is refused on some formai or 
other ground wMch did not affect the original claim, an applicant 
could hâve a return to Ms original patent, VFhile, in respect to the 
latter provision, making the spécifications and claims subject to 
revision and restriction in the same manner as original applica- 
tions, the court said: 

"But If his [the patentee's] tltle to the Invention Is disputed, and adjudged 
against hlm, It would still seem that the effect of such a décision should be 
as fatal to his original patent as to his right to a reissue." 

The original claims 3, 10, 11, 25, and 26, having been voluntarily 
resubmitted to the revising jurisdiction of the patent ofSce by the 
application for reissue, which repeated them literally or in sub- 
stance, and having been rejected or adjudged against the patentée, 
not on formai grounds, but for reaaons and on référence to prior 
patented devices which went to his right and title to such claims, 
and no appeal having been prosecuted from that décision, as the 
applicant could hâve done under sections 4909-4911, etc., of the 
Kevised Statutes, the effect of such adverse décision by the patent 
office should be regarded as fatal to said claims, to the same extent 
as their rejection upon the original application would hâve been. 
If, as seems clear, the reissue application placed thèse claims with- 
in the jurisdiction and power, of the patent office to revise or restrict, 
and the office, while possessed and in the exercise of such jurisdic- 
tion, decided against the patentee's right and title to such claims, 
he had two courses open to him; He could seek a reversai of the 
examiner's action, or acquiesce in the rejection. If he elected the 
latter course, and took back the original letters patent, with such 
adverse décision remaihing in force, his action, in légal effect, 
operated to exclude the rejected claims as parts of the patent. The 
return of the letters patent, under such circumstances, could not 
restore validity to said claims, or reinstate them to the same posi- 
tion or status they occupied before the reissue application was 
flled. The withdrawal of the letters patent after adverse action 
on the claims presented should be treated as an amendment there- 
of, to the extent of the original claims rejected. The language 
of the statute conferring jurisdiction upon the patent office to re- 
vise and restrict the claims presented in such cases; the décisions 
of the suprême court upon the effect of acquiescence on the part 
of the applicants in adverse décisions and rulings of the patent 
office; Sound principle and good policy, — support this view of the 
subject. Patentées should not be allowed to experiment and take 
chances in attempts either to secure reissues, or to extend, enlarge, 
or broaden their inventions, without taking the risk, and subjectlng 
themselves to the same rules and principles which apply and gov- 
ern in original applications. Our conclusion is that the adverse 
action of the department upon said claims, with the patentee's ac- 
quiescence therein, operated to invalidate the same. 

But if said claims survived the revisory action and rejection 
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thereof by the patent office under the reissue application, still the 
tinsuccessful attempt made in that proceeding to broaden or expand 
said claims must, upon well-settled principles, be held to so limit 
and restrict tbeir construction as to exclude what was thus rejected, 
and to confine them to the spécifie devices and combinations therein 
described. Said claims must also be read and construed in tlie 
light of the prior art, wMch, as disclosed by the record, was such 
as to render Gorham simply an improver, rather than an original 
and primary inventer. Assuming the validity of the several claims 
relied on, and applying thereto the tests and principles indicated, 
the court is clearly of the opinion that complainant is not entitled 
to the relief sought thereon. The third claim is for "the reciprocat- 
ing segments, C *, having the feed teeth, *, in combination with the 
guides, D, as and for the purposes specifled." This language is too 
plain to admit of doubt, or leave any room for construction, even if 
there had been no reissue applica,tion seeking to give it broader 
scope. The arrangement and organization of the Gorham machine 
was such as to require or necessitate the adoption of this or some 
similar device for moving the grain from the receiving chamber 
through the machine towards the binding or bundling chamber, 
and the device described as applied to that machine had its spécial 
or peculiar advantages. There is nothing in either the claim or 
the spécification to support complainant's theory that the device or 
mechanism described in the claim covered or embraced what is al- 
leged to hâve been Gorham's real invention, viz. the packing of the 
grain in small quantifies, or wisp by wisp, at the waist or middle 
portion of the gavel or bundle, together with the self-sizing thereof 
as it reached the binding réceptacle. The claim, by its very terms, 
includes only the éléments of the reciprocating segments having the 
feed teeth pivoted thereto, and the guides along the passageway 
through the machine; and the purpose or function intended to be 
accomplished or performed by the combination was not the central 
packing of the grain, or the self-sizing of the bundle, but merely 
the movement or transportation of the grain from the receiving 
chamber through the machine, without regard to packing it wisp 
by wisp, and without référence to any binding réceptacle at the 
end of the passageway traversed by the grain. The reciprocating 
segments, with the feed teeth pivoted thereto or thereon, performed 
the simple function of carriers from the receiving chamber across 
the machine, and without which it would hâve been inoperative. 
Aside from the unsuccessful attempt in the reissue proceeding to 
expand this claim, the state of ihe art, as shown by the prior pat- 
ents of Low & Adams, Glover, Gordon, the Whitneys, and others, 
limits and restricts the patentable novelty of said claim to the use of 
literal reciprocating segments, with their pivoted teeth. Again, 
the several éléments which go to make up the combination of this 
third claim, as of the other claims relied on, are mentioned specific- 
ally and by référence letters. S«ch spécifie référence opérâtes 
to confine and restrict the claim to the particular device described. 
Weir v. Morden, 125 U. S. 106, 8 Sup. Ct. Eep. 869, and Hendy v. 
Iron Works, 127 U. S. 375, 8 Sup. Ct Eep. 1275. 
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The third claim of the patent, being conflned and limited to the 
literal reciprocating segments arranged upon pivotai points inde- 
pendent of the actuating crank shafts, and carrying the pivoted 
feed teeth upon them, is not infringed by the défendants' device, 
which présents an entirdy dififerent structure or niechanism, per- 
forais a différent function, and could not be made to serve the 
purpose, or to accomplish the same results. The défendants' de- 
vice would not operate on a horizontal deck or platform like that 
of the Gorham machine. It has no segments and no feeding teeth 
pivoted thereon. It is not pivoted on points separate from the 
crank shaft which actuates it, but is mounted on the actuating 
crank shaft. In the défendants' device, there is no mechanism 
which performs the function of moving or carrying the grain from 
the receiving chamber through the machine into the chamber or 
réceptacle in which the bundle is formed and bound. The différ- 
ences between the two devices are too wide and radical to involve 
infringement, in view of the prior art. If said third claim could be 
construed to cover the défendants' device, it would itself be antici- 
pated by the Gordon patent, !No. 157,967, and other prier devices 
referred to in the évidence. The third claim, if valid, is not in- 
fringed. 

The tenth and eleventh claims read as follows, viz.: 

(10) "The flexible strap, g, arrangea In réceptacle, G, to operate the trip 
lever. H, In the manner substantially as and for the purpose described." (11) 
"The combinatlon of the blndlng strap and cord, g, with the bundle récepta- 
cle, G, and toothed feeding segments, OS substantially as and for the pur- 
poses described." 

Thèse two claims, as explained by the experts on both sides, are 
substantially the same, each having the same éléments in combina- 
tion. The éléments specially described and covered by said claims 
are (1) the reciprocating segments provlded with pivotai feeding 
teeth; (2) the flexible strap lying in the bundling or binding ré- 
ceptacle; and (3) the cord fastened to the end of said strap, and so 
arranged as to operate the trip lever, or draw it back to such ex- 
tent as to throw the proper clutches into engagement, and start the 
binding mechanism. The same reasons and con^derations stated 
above for limiting the third claim to the spécifie device described 
therein apply with equal force to the device covered by or embraced 
in the tenth and eleventh claiims. The éléments which go to make 
up the combination of said claims are so clearly stated as to admit 
of no doubt as to the proper construction of the claims. They are 
mentioned specifically and by référence letters, leaving no room 
to question what was intended. 125 U. S. 106, 8 Sup. Gt. Eep. 869, 
and 127 tJ. S. 375, 8 Sup. Ot. Eep. 1275. The owner of the patent in 
the reissue application recognized that said claims were litnited to 
a flexible strap arranged in the bundle chamber. The claims were so 
construed as not to include a metalUc arm or finger, which was sought 
to be secured under new and broader claims, calling generaUy for "a 
yielding mechanism capable of expanding under the pressure of the 
infed grain." The patent office held, in substance, that a "flexiible 
strap" was, in view of the state of the art, something différent from 
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a yielding metallic arm, and denied the claims which. soaght to cover 
"yMding meçhanism" such as défendants employ. Cpmplainant can- 
not, in view of the spécifie description of the claims, and of this action 
of the department, invoke in behalf of said claims the doctrine of 
équivalents, so as to extend them beyond the particular devices de- 
scribed. 

_ Again, the Spaulding patent of 1870 disclosed the idea of self- 
sizing the bundles, and the automatic setting of the binding devices 
into opération through the instrumentality of a yielding metallic 
flnger or fingers. In his sx)ecifications he stated, among other things, 
that "this invention consists, prîncipally, in a mechanism that binds 
the gavel in the same movement tiiat scrapes it from the binding 
table; also, in a mechanism tiiat always prodnces gavels of the 
same size; also, în an automatic device for giving motion to the bind- 
ing apparatus that receives its motion from the accumulation of 
grain." This Spaulding spécification further says: 

"As soon as the quantity of eut grain beneath tlie compressing Angers be- 
comes too great for them to restraln, It lifts them, such lifting up being ef- 
fected In every instance by preclsely the same amoimt of grain." 

The complatnant has made a vigorous attack upon this Spaulding 
patent, and claims that a machine constructed in conformity there- 
■with would not operate. The proof does not establish this proposi- 
tion, and complainant's own acts and représentations, as the owner 
and li censée of said patent, are inconsistent with the présent at- 
tempt to impeach its vialid'Ity, In respect to the features under con- 
sidération, — those relating to the self-sizing of the bundles; the em- 
ployment of yielding metallic arms or Angers, against which the 
grain is pressed to thereby automatîcally impart motion to the bind- 
ing apparatus, — the Spaulding machine was operative, as the évi- 
dence in the record clearly establishes. This prior Spaulding de- 
vice seems to restrict the Gorham device covered by said claims to 
the spécifie and particular means described therein. Complainant 
cannot be allowed to invoke for said claims the doctrine of équiva- 
lents, so as to hâve them construed to cover what was clearly dis- 
closed in the Spaulding patent. 

Agaîn, it is shown that in July, 1878, Gorham applied for, and 
on October 12, 1880, obtained, a patent, No. 233,089, in which he 
secured claims for a yielding metallic arm in place of the flexible 
strap. It further appears that, in the application for the second 
patent, it was urged that there was a différence between the flexible 
strap of the flrst patent, hère sued on, and a yielding metallic arm. 
This alleged différence was presented: as a reason for granting the 
second patent This action on the part of the patentée and the 
patent office was at least a récognition that there was a patentable 
différence between a flexible strap and a yielding metallic arm, and 
may fairly be invoked to limît complainant to the spécial means de- 
scribed in said claims, under the doctrine of McClain v. Ortmayer, 
141 TJ. S. 423, 12 Sup. Ct. Kep. 76. 

Said tenth and eleventh claims, being restricted to the reciprocat- 
ing segments with pivoted teeth and flexible strap, and cord con- 
nected therewith, and the binding apparatus, the device employed 
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by tte défendants does not infringe the same, because tke défend- 
ants' mechanism bas neitber tbe reciprocating segments With pivoted 
teetb, nor flexible strap or cord. They bave a différent feeding de- 
vice, and, instead of a flexible strap and cord, tbey employ yielding 
metallic Angers, like tbose of tbe Spaulding patent of 1870. Said 
tentb and elerentb daims, if valid, are not infringed by défend- 
ants. 

The twenty-flftb and twenty-sixtb claims of tbe patent, witbout 
introducing tbe tying bill as an élément of tbe combination described 
tberein, refer only to tbe mechanism by wbich tbe cord, after it 
is tied around the completed bundle, is eut and removed from tbe 
tying bill. They read as follows: 

"(25) The combination of arm, Q, on shaft, K', witli arm, E', and bent arm, 
R', on rocls shaft, R, and carrying the projectlng cord arm, V^ to force the 
cord from the knot-tying device, substantlally as described. (26) The com- 
bination of arm, Q, on shaft, K% with arm, RS and bent arm, R', on rocli 
shaft, R, carrying the Iinife, Y\ for cutting the cord, and arm, V", for forcing 
the cord off the hooii, substantlally as described." 

Tbe knîfe being read into tbe twenty-flftb claim, as it should be, 
thèse two claims are substantlally alike; and for tbe reasons al- 
ready stated in référence to tbe third, tentb, and eleventh claims, 
are limited to combinations in wbich an arm is mounted upon and 
rotated wîtb the shaft, wbich rotâtes tbe knotter bill to move the 
cord cutter and stripper. It described a spécial mechanism for 
cutting and stripping the cord immediately after the knot bas been 
tied. Devices of various kinds were in use, long prior to Gorbam, 
for cutting tbe cord, and stripping it from the knotter hook. Means 
for actuating such cutters and strippers were also old in tbe art. 
Tbe prior metbod for moving the cutter and str'ipper from tbe tying 
bUl was by means wbich operated separately or independently of 
the knotter shaft, or shaft wbich rotated the knotter bill. Thèse 
prier devices are disclosed in the Hickey, 1860, patent, and tbe 
Grreenhut, 1868, patent Tbe prior state of tbe art, and tbe rulîngs 
of the patent ofllce on tbe reissue application, particularly on claims 
57 and 59 thereof, wbich were rejected on the Burson patent of 
1860, and tbe McPherson, 1870, patent, operate to restrict said 
claims 25 and 26, or the combination tberein described, to an arm 
for moving the cutter and stripper, that is mounted upon and rotated 
l)y and with the knotter shaft. In view of the prior art, and of tbe 
proceedings bad in the patent ofûce, tbe particular arrangement 
desci'ibed constituted tbe, only novelty of said claims. Again, the 
défendants do not Infringe said twenty-flftb and twenty-sixth claims, 
for tbe reason that their device for moving or actuating their cutters 
and strippers is not mounted upon, or rotated by or with, the knotter 
shaft, but by means of a mechanism that is extraneous to, and 
operated independently of, the knotter shaft. Défendants' actuat- 
ing means for cutting and stripping the cord from tbe tying biU cor- 
responds, substantlally and in principle, with tbe déviées shown in 
tbe prior patents of BQckey, Sherwood, HoUy, and others. That 
thèse former devices were connected with wire binders, and that the 
«utting apparatus bad to deal with wire instead of cord, involvea 
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no distinction în principle, but rather tends to support tlie view 
that tlie novelty disclosed by the twenty-flfth and twenty-sixth 
daims is confined to the spécial and particular arrangement tliere- 
in described, which défendants do not adopt. There is no înfringe- 
ment of said claims by the défendants. 

The conclusion of the court, upon the whole case, is that complain- 
ant is not entitled to any relief on either of the patents sued on, or 
upon any claîm or claims thereof, and that in both cases its suit 
or bUl should be dismissed, with costs in each cause to be taxed 
against it, and it is accordingly so ordered and decreed. 



CTJRTIS T. OVBRMAN WHBBL CO. et aL 
(Circuit Court of Appeals, Second Circuit Decembeir 5, 1893.) 

1. Patents— Intention— VELOCIPEDE Pedals. 

The mère substitution, In vélocipède pedals, for the pre-existing double 
rotary bars, round and fluted, of bars havlng wlde working faces, there- 
by glving greater leverage to tbe foot, and preventing sllpping, does not 
involve invention. 53 Fed. 247, reversed. 

3. Same — Inpbingbmbnt — Pbiob Adjudication 

On appeal frbm an order enjoinlng Infringement of a patent pendentp 
llte, where the question of Invention is presented with approxlmate ac- 
curacy upon the face of the patent, and does not dépend upon contro- 
verted questions of fact, the circuit court of appeals, glving due vyeight 
to a prlor adjudication sustainlng the patent, may re-examlne such former 
adjudication, and dispose of the question in accordance with Its own con- 
viction. American Paper Pall & Box Co. v. National Foldlng Box & 
Paper Co., 2 C. C. A. 165, 51 Fed. 229, followed. 

8. Same. 

The flrst and second claims of the Overman patent. No. 329,851, for an 
Improvement in vélocipède pedals, are vold, as not coverlng a patentable 
invention. 53 Fed. 247, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

In Equity. Bill by the Overman Wheel Company and the Pope 
Manufacturing Company against Henry J. Curtis for infringement 
of a patent. Plaintiffs move for a preliminary injunction. Granted. 
53 Fed. 247. Défendant appeals. Eeversed, 

0. K Ofaeld, for appellant. 
Edward S. White, for appellees. 

Before WAILACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from an order of 
the circuit court of the United States for the district of Connecticut, 
which, upon the complainants' motion, enjoined, pendente lite, the 
défendant against the infringement of the flrst and second claims 
of letters patent No. 329,851, dated November 3, 1885, to Albert H. 
Overman, for an improved pedal for vélocipèdes. The order was 
based upon 1iie adjudication in Manufacturing Co. v. Clark, by the 
circuit court for the district of Maryland, which sustalned thèse 
claims. 46 Fed. 789. 
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The invention consisted — ^First, "in a pedal having bars located 
upon opposite sides of a central working bearing, and provided with 
wide working faces, and arrangea to turn to incline their upper or 
exposed faces toward each other;" second, "in a pedal having the 
same arrangement of rectangular bars upon opposite sides of a 
central bearing;" and, third, "in a pedal having bars, each composed 
of a light core of wood or équivalent material, and an envelope of 
rubber inclosing the same, and bearings passing through the core 
of each bar." The three claims are respectively for thege three 
improvements. The pedals of the defendant's machines infringe the 
flrst and second claims. The défendant presented varions défenses, 
the most important betng that the improvement was not patentable 
for want of novelty, and that, if novel, it was merely an improvement 
and not an invention. 

The history of the art at the date of the alleged invention is stated 
in the spécification as follows: 

"Heretofore pedals for vélocipèdes hâve been provided witb a single, turn- 
Ing, polygonal bar composed of an envelope of rubber inclosing a skeleton 
frame bearing at each end upon the spindle of the pedal. Pedals for véloci- 
pèdes hâve also been provided with two essentially round and sometlmes 
fluted bars of fluted solid rubber, located upon opposite sides of the working 
bearing of the pedal, and arrangea to be turned, so that when one portion 
has become worn another may be exposed for wear." 

The defect in pedals of the second type, which is corrected by the 
pedals described in the first and second claims, is thus stated: 

"While the bars are engaged with the sole of the boot at separated points 
thereupon, the area of contact upon an essentially round bar is necessarily 
small; and, the surfaces In contact being in the same horizontal plane, the 
boot is prevented from slipping only by friction, and, thls being insuflacient 
to retaln it in place, it often slips." 

The full record and numerous exhibits presented by the défendant 
show that this description of the state of the art of pedal manufac- 
ture at the time of the patented invention is substantially complète, 
and cannot be amended, if it is understood that the pre-existing 
double fluted pedals were not merely arranged so as to be capable 
of turning, but were actually rotary, and free to tum. Pedals are 
shown in the English patent to Eobert James Rae of September 11, 
1878, which were double corrugated or fluted roUers, having their 
upper surfaces turned towards each other. The whole question of 
patentable invention is thus presented upon the face of the Overman 
patent, and is whether — single, polygonal, rotary bar pedals, and 
double, substantially round, but fluted, rotary bar pedals, being old — 
it was the work of an inventer to substitute the wide working faces 
or the wide rectangular faces of the bars of the patent for the pre- 
existing round and fluted bars. 

The gist of the improvement was to make pedal bars having 
faces or bearings of sufftcient permanent width "to satisfy the 
leverage requtred to give the boot sole complète control over them," 
because the old occasionally flat faces did not meet the necessary 
requirement of width. The advance made by Overman is stated 
by his expert as strongly and as attractively as it can be to consist 
v.68p.no.5— 60 
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in producing "a double bar pedâl, having rotable bars constructed 
with working faces, made wide enough to secure the leverage re- 
quired to malce thein tum and respond to the ever-changing in- 
clination of the sole of the rider's boot, for which they together 
form a depressed grip or hold." This advance was an improvement, 
inasmuch as, the wide faces being inclined towards each other, the 
sole of the boot is let down between them, and a depressed foothold 
is formed; but when the partial foothold upon the fluted or cor- 
rugated. round rubber pedal was known, and the rider wanted a 
better support for the foot, it was a matter of simple and mechanical 
suggestion to make the working faces wider, and produce the polyg- 
onal or the rectangular faces of the patented invention. After the use 
of the old fluted or corrugated double rotary pedals, with thetr nar- 
row and partially rounded faces, which were not wide enough to se- 
cure the proper lererage, the broadening or widening of the working 
surfaces was a suggestion which was most natural, and did not rise 
to the dignity of invention. 

The vital question in this case is presented with approximate 
accuracy upon the face of the patent, and does not dépend upon 
controverted questions of fact. This court bas, therefore, been at 
liberty, in accordance with its statement of the weight to be given 
to a prior adjudication upon an appealed order for a preliminary 
injunction, (American Paper Pail & Box Co. v. National Folding 
Box & Paper Co., 2 0. G. A- 165, 51 Fed. 229,) to re-examine the 
former adjudication, and dispose of the question in accordance with 
its owû convictions. 

The order of the circuit court is reversed, with costs. 



OABÏ MANUF'G CO. v. DE HAVEN. 
(Circuit Court, B. D. New York. December 7, 1893.) 

1. Patents— Invention— Anticipation— Box Sthaps. 

The Cary patent, No. 403,178, for a box strap, composed of a métal 
band having a séries of bosses of the same shape, ralsed In the band on 
each side, equldlstant from each other, so that in splicing those on the 
■under pièce wiU fit Into those on the upper pièce, and strengthen the 
Joint, shows invention, and was not antlcipated. 

2. Same— Preliminary Injunction. 

A prier adjudication sustaining the patent la not an absolute prereq- 
ulsite to grantlng a preliminary Injunction; and while the right thereto 
should be clear, it may be made to appear otherwise than by a Judgment 
or decree. 

In Equity. BUl by the Cary Manufacturing Company against 
Hugh De Haven for infringement of a patent. On motion for pre- 
liminary injunction. Granted. 

A. G-. N. YermUya, for plaintiff. 
W. C. Hauff, for défendant. 

WHEELËR, District Judge. This suit is brought upon patent 
No. 403,178, dated May 14, 1889, and granted to Spencer C. Cary 
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for a box strap, composed of a métal band having a séries of bosses 
of the same shape raised in the band on each side, equidistant from 
each other each way, so that, in splicing, those on the under pièce will 
fit into those of the upper pièce, and strengthen the joint; and has 
been heard on a motion for a preliminary injunction. The défendant 
admits making and selling box straps which clearly contain Cary 's 
patented invention, although the bosses are shaped differently from 
those shown in the drawings, but brings forward patent No. 59,097, 
dated October 23, 1866, and granted to Henry C. Tweddle, for barrel 
hoops, with bosses to prevent them from slipping off; No. 171,882, 
dated January 4, 1876, and granted to Eobert Stokes for a stud 
fastening for busks, having a head raised in the métal ; No. 349,150, 
dated September 14, 1866, and granted to Ira S. Elkins, for a box 
strap having bosses with a dépression in the center for the nail head; 
and No. 367,892, dated August 9, 1889, and granted to John K. Chase, 
for a box strap having single bosses fltting together to help make a 
joint; and varions manufactures having raised bosses for varions 
purposes, made before Cary's invention, against the validity of the 
plaintiff's patent. 

While several of thèse things point in the direction of Cary's in- 
vention, none of them has his arrangement of a séries of bosses 
in the métal equidistant from each other, so as to interlock when- 
ever necessary in forming a joint; and his patent appears to hâve 
been acquiesced in by others engaged in that manufacture and trade 
until the défendant infringed. 

The défendant insists, however, that a preliminary injunction 
should not be granted until the plaintiff's patent has been estab- 
lished by an adjudication. But this is not absolutely necessary; the 
right should be clear, but it may be made to appear so otherwise 
than by a judgment or decree. Blount v. Société, etc., 3 C. C. A. 
455, 53 Fed. 98. This invention is not great, but the right to it, such 
as it is, and the infringement, seem to be clear. An injunction 
will not deprive the défendant of anything else. 

Motion granted. 

COLUMBIA CHEMICAL WORKS v. RUTHBRFORD et aL 
(Circuit Court, E. D. New York. December 6, 1893.) 

1. Patents — Limitation — Infeingemekt — Ammoniacal Detekgents. 

Tlie fundamental idea of the Parsons patent, No. 267,455, for ammo- 
niacal détergent compounds, Is a thorough drylng of the ammoniacal 
salts and of ail other ingrédients before they are mixed, so that no Chem- 
ical action can take place whereby the ammonla wiU be set free; and 
there is no infringement if the ingrédients are mlxed in their ordlnary 
State. 

2. Same— Limitation— DiscLAiMER. 

The Parsons patent, No. 382,322, Is llmlted by spécifie disclalmer to an 
ammoniacal détergent containing ammoniacal salts, saponaceous bodies, 
and alkall additional thereto, and Is not infringed by a détergent which 
contains no additional alkall. 

8. Same— Intention. 

The discovery of a method of utlllzlng the détergent properties of am- 
monla in a successful Commercial çompound,— a resuit long vainly sought 
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by praetlcal and sclentiflc men,— the same being accomplished by tho 
isolation of the ammoniacal salts from the alkaline bodies by a coating 
ot protectlng material, whlch prevents chemical action, constltntes Inven- 
tion. 

4. Samb. 

Patent No. 382,323, Issned May 8, 1888, to Charles 0. Parsons, for an 
ammoniacal détergent compoimd, Is valld as to the flrst and third clalms. 

In Equity. Bill by the Columbia Chemical Works against James 
Rutherford and Almon W. Barnes for inf ringement of patents. De- 
cree for complainant. 

Edmund Wetmore and Edward Goldschmidt, for complainant. 
Eowland Cox, for défendants. 

COXE, District Judge. This is an equity suit for infringement of 
three letters patent for ammoniacal détergent compounds and the 
process of making the same. Thèse patents are numbered, respec- 
tively, 267,455, 382,322 and 382,323. They Avere aU granted to 
Charles C. Parsons and are now owned by the complainant Par- 
sons sought to make a commercial détergent of which ammonia 
should be a component part Ammonia, as is well known, is ex- 
ceedingly volatile. Attempts had previously been made to use it 
for soap but without success. The difificulty was to make the am- 
monia stay. It was this problem which Parsons solved. 

No. 267,455» In this patent, which is dated November 14, 1882, 
the patentée states, in substance, that in the known methods of 
preparing détergents, of which ammonia was a part, there were 
serions defects. The liquid compounds were expensive and bulky, 
and the loss of a considérable part of the ammonia always took 
place. In the solid détergents there was suificient water to dissolve 
the salts of ammonia and thus produce a reaction between it and 
the alkali of the soap thus causing the ammonia to evaporate. 
Thèse were the obstacles in the path of a successful ammoniacal 
détergent when Parsons commenced his experiments. His process, 
in brief, is to dry thoroughly, both the ammoniacal sait and the 
other substances with which it is to be compounded before mixing 
and to keep them entirely free from water during the process of 
mixing and untU ready for use. As soon as this compound is 
brought into contact with water as a détergent it at once gives up 
its ammonia. 

The claims alleged to be infringed are the third, fourth and flf th. 
They are as follows: 

"(3) The process of preparing a permanent mixture of an ammoniacal sait 
with any caustlc or carbonated alkali or alkaline earth, or any mixture of 
two or more of them, and a soap or other cleanslng body, by maldng ail the 
component parts of the mixture so free from water that no chemical action 
can take place between them imtU water la applied, substantially as set forth. 
(4) The above-described détergent compound, consisting of any carbonate or 
caustlc alkali or alkaline earth, or any mixture of two or more of thèse, 
and an ammoniacal sait, the whole being so free from water that no chemical 
action will take place between the component parts until water is applied, 
substantially as set forth. (5) The combination of the above-desciùbed ain 
moniacol détergent compound with soap or any other cleanslng body, tlie 
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whole beliiK bo free from water that no cihemical action wflï take place be- 
'tween the couiponent parts untU water Is applied, substantially as set forth," 

The other two patenta are for improvements upon the first. 

No. 382,322. This patent is dated May 8, 1888. The patentée ex 
plains that the difficulty with the former process was, first, that 
the ingrédients were too expensive for ordinary use, and, second, if 
the mixture were exposed to a damp atmosphère for any considérable 
time the ammonia was lost through a décomposition of the am- 
moniacal sait Thèse objections are obviated and the preliminary 
dehydration of the ingrédients is dispensed with by interposing be- 
tween the grains of the ammoniacal sait and the alkali some pro^ 
tecting material to prevent or lessen contact between them. In thia 
way Chemical action and décomposition with résultant waste of am- 
monia is prevented. The protecting substance must be of such a 
nature that while on the one hand it will protect the ammoniacal 
sait during ordinary exposure it will on the other permit the am- 
monia to be set free during use. It may be applied directly, as a 
coating, either to the particles of sait or to the alkaline bodies, or 
to both. HeaTy paraffine oil, resin oU, résinons vamish, glue, etc., 
are mentioned as suitable protecting substances. A satisfactory 
way of applying them is to reduce the protecting material to a liquid 
and stir the sait or the decomposing body, as the case may be, into 
the liquid until thoroughly coated. It is then taken ont and dried. 

The essential feature of the invention "is the isolation of the am- 
moniacal sait from the alkaline bodies in a soap by the use of a 
protecting coating applied as above described, by which means I 
secure the permanency of the ammonia in the détergent." 

The claims of this patent which are involved are the second and 
fourth. They are: 

"(2) A détergent compound contalnlng an ammoniacal sait, one or more 
saponaceous bodies, and sufflcient additlonal allialine or équivalent substance 
or substances to set free the ammonia, In wliicli compound the loss or waste 
of ammonia Is prevented during manufacture and untU use by a coating of 
protecting material placed between the granules or particles of the am- 
moniacal sait and the alkaline or other Ingrédients of the compound which 
mlght cause décomposition of said sait, substantially as set forth." "(4) A 
détergent compound containlng a soap powder and ammoniacal sait and suffl- 
cient additlonal alkaline or équivalent substance or substances to set free 
the ammonia, in which compound the loss of ammonia is prevented during 
manufacture and untll use by a coating of protecting material placed between 
the granules or particles of the ammoniacal sait and the alkaline or other 
Ingrédient of the compound which might cause décomposition of said sait, sub- 
stantially as set forth." 

No. 382,323. In the prior patent (No. 382,322) appears the fol- 
lowing statement: 

"I do not hereln clalm that part of my Invention above described which 
relates to the production of a saponaceous détergent wlthout additlonal alkali 
and embodytng my invention." 

Under the rulings of the patent office the patentée was required 
to file another application for the above-described feature and No. 
382,323 was granted, May 8, 1888, covering this part of the inven- 
tion only. The claims involved are the first and third. They are: 
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"(t) A détergent compound Contalnlng an ammoniacal sait and one or more 
saponaceous bodles, In whlch compound the loss of ammonla is prevented dur- 
ing manufacture and untll use by a coating of protecting material placed be- 
tween the granules or particles of the ammoniacal sait and the saponaceous 
bodies, substantially as set forth." "(3) A détergent compound containing 
a soap powdér and an ammoniacal sait, in which compound the loss of am- 
monia Is prevented during manufacture and until use by a coating of pro- 
teottag material placed between the grantdes or particles of the ammoniacal 
sait and the alkallne or other ingrédients of the compound, which might cause 
décomposition of said sait, substantially as set forth." 

The défenses are lack of novelty and invention, noninfringement 
and uncertainty of description. 

Infringement of No. 267,455. Ib this patent infringed? This 
question is surrounded with unusnal embarrassment for the rea- 
son that after a careful study of the briefs I am unable to déter- 
mine with exactness the position of connsel pro and con npon the 
subject. In the complainant's brief the infringement of the other 
two patents is treated undèr a separate head, but the infringement 
of this patelit is not discussed except in a gênerai way. It is true 
the brief contains the statement that the défendants admit infringe- 
ment, but the références to the proof hardly sustain the asser- 
tion. The complainant's expert clearly states his opinion upon 
this subject in his preliminary statement, but it was based upon an 
assumed method of manufacture as he believed it to exist after an 
examination of the défendants' compound. When called in re- 
buttal, after the défendants' process had been elaborately described, 
he reiterated his former conclusion in a gênerai way, but his at- 
tention was directed mainly to the other patents. I am unable 
to flnd anywhere in the record as clear an exposition of this sub- 
ject as the other matters in controversy hâve received. In thèse 
circumstances it is not unlikely that in dealing with an abstruse 
and unfamiliar art the court may fall into error. It would cer- 
tainly seem improbable, after the conceded defects in the method 
of the 1882 patent, that it should be adopted by any one in 1888. 
The patentée abandoned its use after a short and unsatisfactory 
triaL His reasons for doing this are plainly set ont in the later 
patents. In brief, the process would not accomplish what he 
needed, it would not make a commercially successful ammoniacal 
détergent. Starting with this presumption we come to a more 
careful examination of the patent. The description is not entirely 
clear, but, if I understand it at ail, the f undamental idea of the 
patent is the use of weU-dried ingrédients. Not one, or two, but 
ail of the ingrédients must be dried. One who mlxes thèse sub- 
stances in the condition in which they ordinarily exist does not 
use the process of the patent. It must be the ordinary condition 
plus the thorough drying. The language of the spécification seems 
very clear on this point. The patentée says: "I avoid thèse ob- 
jections by carefuUy and thoroughly drying both the ammoniacal 
salts and the other substances with which it is to be compounded, 
before mixing them." The description almost invariably alludes 
to the vârious substances as "well dried" or "thoroughly dried" 
and the claims speak of ail the component parts as betng so free 
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from water that no chemical action can take place. Tbat the de- 
hydration of ail the substances previous to mixing was an essen- 
tial feature of this patent is fully recognized in the later patents. 
It is there specifically stated that this previous dehydration was a 
defect and was not necessary in the improved process. That it 
waa necessary in the old process seems plain. It is also nlain 
that the claims are not infringed unless ail of the ingrédients of 
the détergent are previoualy dried. If there is a failure to dry 
one of the ingrédients there is no infringement. 

Tuming now to the proof we flnd the witness who is best ac- 
quainted with défendants' methods testifying as foUows: 

"Q. Do you dry or desiccate any of the ingrédients you employ before 
uslng them? A. We do not dry any of them. Q. How about the ammoni- 
acal sait, the muriate of ammonia: do you dry It by artiflcial means before 
uslng itî A. No, sir. We use it in exactly the same condition in which we 
get if ' 

The same thing, substantially, is swom to by two other witnesses 
and it is not contradicted. I do not lose sight of the fact that it 
elsewhere appears that défendants' soap is prepared by a process 
which makes it thoroughly dry and that ammonia as now sold in 
the market is drier than in 1882; but, convinced as I am, that a 
broad construction is inadmissible, I am not satislied that this 
patent has been inf ringed. 

Infringement of 382.322. The disclaimer before quoted limita 
the claims of this patent to détergents other than saponaceous 
détergents. The latter are fully provided for in No. 382,323, but 
not in No. 382,322. It is manifest that the latter patent deals with 
a compound in which additional alkali is supplied as a separate 
ingrédient. The claims do not cover, therefore, a saponaceous dé- 
tergent to which no additional alkali has been supplied. As the 
défendants use only the alkali contained in their soap and do not 
use any additional alkali it is clear that they do not infringe the 
claims of No. 382,322. 

The foregoing considérations leave to be considered only the 
validity and infringement of No. 382,323. The prior art shows two 
facts which can hardly be questioned. First. For years prior to 
this patent a large number of practical and scientific men had 
sought to utilize the détergent properties of ammonia in a success- 
ful commercial compound. Second. Parsons was the first to make 
«uch a compound. That the soap powder produced by Parsons 
was novel does not seem to be disputed, and in view of the repeated 
faiiures which preceded, it can hardly be said that its production 
<iid not involye invention. True, the component parts of this com- 
pound were ail known, but this is true of many combinations. 
The prior art noM^here shows the ingrédients of the patented dé- 
tergent assembled as in the Parsons combination. He was the 
flrst to prevent the escape of ammonia from a détergent by inter- 
posing a coating between it and the other decomposing ingré- 
dients. To this extent he accomplished a new resuit and he did 
it in a manner never attempted before. 

Do the défendants infringe? In the first place their ammonia 
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stays. What makes it stay? TJpon the eTidence in this cause îs 
there any possible answer to this question except one — ^the use of 
a coating? Do the défendants suggest any other? According to 
their testimony, as before stated, tliey do not use the process of 
drying the ingrédients iKiinted out in the 1882 patent. Eren if 
they had done so it would not hâve prevented the escape of the am- 
monia. In thèse circumstances would not a chemist expect to 
flnd precisely what Prof. Chandler testifies, in unqualifled terms, 
he did find, viz. a protecting coating? If the défendants' account 
of their method is entirely correct it appears that Prof. Chandler, 
basing his opinion solely upon his analysis, was mistaken as to 
the précise stage when the oily substance was applied. He thought 
it was before the ammoniacal sait was mixed with the soap; but 
whether before or at the same time can make no différence so long 
as the fact remains that the coating exists. I cannot doubt this 
fact without doubting Prof. Chandler's word supported as it seems 
to me by a strong presumption, 

It foUows that the complainant is entitled to a decree upon the 
flrst and third claims of No. 382,323 for an injunction and an ac- 
counting, but without costs. 



THE JOHN a. STBVENS.» 

In re THE JOHN G. STEVENS. 

(District Court, B. D. New York. September 13, 1893.) 

Mabitime Libns—Phioritt— Négligent To-wage— Suppltks. 

A lien for supplies, and a lien arising out of tlie negiect of some duty 
assumed by a voluntary agreement between tbe parties, are equal in 
point of merit, and priority will be given to that one whicb flrst accrued. 
Loud V. Tbe E. S. Carter, 40 Fed. 331, distlnguisbed. 

In Admiralty. On application for distribution of proceeds. 

Geo. A. Black, for Loud and others. 

Alexander & Ash, for colibelants Gladwish and others. 

Wing, Shoudy & Putnam, for the J. G. Stevens. 

BENEDICT, District Judge. This is a controversy in regard to 
priority, between Loud and others, as owners of the schooner Mint, 
and Gladwish, Moquin & Co., coal dealers, each having a lien upon 
the tug John G. Stevens. The tug having been sold under the order 
of this court, and the fund being insufiflcient to pay both the claims, 
the question arises as to which of thèse parties is entitled to be 
paid flrst out of the fund in court. The claim of Loud and others, 
owners of the schooner Flint, arises outof injuries to the schooner 
Flint caused by négligence on the part of the John G. Stevens while 
performing a contract to safely tow the schooner Flint The claim 
of Gladwish, Moquin & Go. arises out of coal furnished by them 

* Eeported by E. G. Benedlct, Esq., of tbe New Yorl£ bar. 
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to the John G. Stevens prior to the time of thé injury done to the 
Flint by the John G. Stevens. 

If the claim of Loud had arisen ont of a tort, pure and simple, 
committed by a vessel between whom and the Flint no relation by 
contract existed, the décision of the circuit court of this district, 
alfirming a décision made by this court in the case of Loud v. The 
E. S. Carter, 38 Fed. 515, 40 Fed. 331, would be décisive, and compel 
a décision hère that the claim of Loud is entitled to priority over 
the claim of Gladwish, Moquin & Co. But that case difEers from 
this, in that the claim of Loud against the E. S. Carter was for a 
tort, pure and simple, arising ont of a collision between the Flint 
and the E. S. Carter, between which vessels no relation by contract 
existed. Hère the claim of Loud against the John G. Stevens is 
for damage done by the John G. Stevens by reason of négligence 
in performing her contract to tow the Flint. The question therefore 
arîses whether, in distributing proceeds by a court of admiralty, this 
distinction between two competing claims makes a différence that 
is to be noticed in determining the question of priority. In the case 
of Loud v. The E. S. Carter, above referred to, this question was 
not before the court. When the case of Loud v. The E. S. Carter 
was decided by this court, the case of a claim arising ont of neglect 
of some duty assumed in pursuance of a voluntary agreement be- 
tween the parties was carefuUy excepted. The same exception 
was made by the circuit court. It cannot be held, therefore, that the 
décision in favor of Loud against the tug E. S. Carter compels a 
décision in favor of Loud in this case.' 

But in that case the ground upon which a différence between the 
two claims there involved was held by this court to exist was that 
one was a voluntary créditer, who, for a considération, gave time, 
with a lien on the vessel, in place of présent payment, while the 
other was an involuntary créditer who had no option, and between 
whom and the offending vessel no relation whatever existed; and 
this différence was also noticed by the circuit court. No such 
différence exists between the two claims hère conflicting. The claim 
of Loud, although, in a certain sensé, a claim ex delicto, arises ont of 
the neglect on the part of his employé in the performance of a con- 
tract voluntarily entered ùito by Loud. Loud selected a careless 
tug to tow the Flint, and suffered thereby. It was at his option 
what tug should be given the opportunity to injure the Flint. In 
the exercise of this option, he selected a careless one, responsible, 
indeed, to him for any damage to the Flint caused by négligence, 
but given the opportunity to do damage to the Flint by the volun- 
tary act of Loud. In this respect, therefore, the claims of Gladwish, 
Moquin & Co. and of Loud stand on the same ground. In respect 
to the time of the inception, the claims differ. The claim of Glad- 
wish, Moquin & Co. for coal arose prior to the claim of Loud. For 
the reason given in the case of The Samuel J. Christian, 16 Fed. 799, 
it must be held that the claim of Gladwish, Moquin & Co. is entitled 
to priority over the subséquent claim of Loud in the distribution of 
the proceeds in question hère. 
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THB ANBRLY.» 

SHBEBOENB v. THB N. & W. NO. 4 and BOSTON TOWBOAT GO. 

(District Court, S. D. New York. October 8, 1893.) 

1. BniPPiiia— AKCHOEBD Vbssei,— Dangek of Driftino— Duty. 

When there are known Indications of danger of the drlfting of an 
onchored vessel from any extraordlnary cause, whether Ice, storm, or 
position, ordlnary prudence requlres more than one anchor to be let go, 
and the omission of this précaution Is at the vessel's risk. 

2. CoiiLisioK — Akchorbd Vkbsbl — Harmless Contact — Anticipation of 

Latek Injtjry— Necbssity of Chanbing Position. 

When two barges drifted In the ice alongslde a steamship, and remaiued 
there two or three hours, and until the change of the tide, when, in 
swinglng, the ship was injured, but durlng the interval before the turn 
of the tide the ship had made no attempt to extricate herself from 
her dangerous position, as she might hâve done, hdd, that the ship wa» 
partly liable for the damage. 
8. Same— Three Vessem in Pault— Division of Damages. 

Where two barges, entangled, and practlcally one mass, drifted upon an 
anchored vessel, which made no effort to avold the damage which subse- 
quently was sustained by her, kéld, that the anchored vessel should pay 
one-half the damage, and the other half should be dlvlded between the 
two barges. 

In Admiralty. Libel for collision. Decree for divided damages. 

Convers & Kirlin, for libelant. 
RoMnson, Biddle & Ward, for the N. & W. No. L 
Wilcox, Adams & Green, for the Boston Towboat Co. and the 
Merryman. 

BEOWN, District Judge. The primary cause of the damage to 
the lihelant's steamer Anerlèy was the drlfting of the two barges 
in the ice during the night of Febniary 22d, whereby the two 
came alongslde the Anerley. No immédiate damage was done. 
The damage arose afterwards, upon the change of tide from flood 
to ebb, when the relation of the three became somewhat compli- 
cated upon swinglng to the southward, and the Anerley had a 
plate stove in before the vessels got clear. I am satisûed that 
the two barges, after they got alongslde the Anerley, made ail 
reasonable efforts on their part, and did as well as they could, to 
get clear, and to avoid any subséquent damage. If their original 
drlfting upon the Anerley was without any f ault on their part, the 
libel should be dismissed. 

The case differs, however, from others that are cited on behalf 
of the respondents, in that both the défendant vessels had ample 
notice of the présence of an unusual quantity of ice in the bay, and 
of the conséquent necessity of taking spécial précautions against 
the liability to be carried away by the ice; to say nothing about 
their place of anchoring, nearly in Une with each other and with 
the Anerley. Both barges had two anchors. Neither put out 

'Reported by E. G. Beuedict, Esq., of the New York bar. 
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more than a single anchor, — except that the Merryman, a few min- 
utes before she began to drag, when it was too late, dropped her 
second anchor, and soon drifted upon the N. & W. No. 4, which did 
not drop her second anchor at ail. To put out both anchors, would 
hâve been but an ordinary précaution under the circumstances 
shown in the évidence, lie danger from ice was not sudden or 
unexpected; but, as I hâve said, had been long évident. 

The neglect of reasonable précautions is not to be justified by 
citing instances of the négligence of other vessels. I do not flnd 
any case in which, under analogous circumstances, such accidents 
hâve been adjudged inévitable. On the contrary, where there 
are known indications of the danger of drifting from any extraor- 
dinary causes, whether from ice, storm, or position, ordinary pru- 
dence requires that both anchors be let go; and the omission of 
this précaution is held to be at the vessel's risk. The Sapphire, 
11 Wall. 164, 170; The Energy, 10 Ben. 158; The John Tucker, 5 
Ben. 366; The Elôina, 10 Ben. 458; The Lilian M. Vigus, 22 Fed. 
747; The Mary Fraser, 26 Fed. 872. The English authorities 
are equally clear. The Despatch, 14 Moore, P. 0. 83; The Egyp- 
tian, 1 Asp. (O. S.) 358; The Maggie Armstrong, 2 Asp. (O. S.) 218; 
The John Harley, Id. 290. 

It is further urged that the volume of ice was so great that two 
anchors would hâve made no différence. Very clear proof would 
be required to sustain a défense of that kind in behalf of those 
whose négligence is proved. In the présent case there is nothing 
amounting to proof at ail; but only certain opinions of persons in- 
terested. On the other hand, the fact that the ice parted not 
long after the two barges had drifted alongside the Anerley, and 
the uncertainty whether the steamer, though having out but a 
single anchor, drifted at ail, show, as it seems to me, that this 
défense is mère spéculation. I must, therefore, hold both barges 
in fault for getting into a false position alongside the Anerley, 
which was the original cause of the subséquent damage. 

But I think the Anerley is also to blâme for not taking means 
which were easily within her power, and which might safely hâve 
been employed, to avoid the subséquent damage. That there was 
danger to be apprehended from the swinging of the vessels to 
the southward on the change of tide from flood to ebb, is manifest. 
The barges were alive to this danger. The Anerley seems to hâve 
shown entire indifférence to the resuit. There was an interval 
of between two and three hours during which the Anerley might 
hâve been removed out of the way or hâve slipped her cable, Her 
inaction would almost seem to justify the hypothesis that she sup- 
posed the barges alone were Ûkely to suffer damage; and that 
she would leave them to get out of it as they could. The situation, 
however, plainly involved danger to them ail; and it was the duty 
of the Anerley as much as of the barges, to do what was easily 
within her power during the considérable interval that elapsed be- 
fore the change of tide, to avert the danger. The Sapphire, 11 
Wall. 164. 
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Decree for thé libelant for one-half of the damages against botb 
défendants. 



(November 23, 1893.) 

'À. motion was afterwards made to divide tlie loss in tbe propor- 
tion of one-third to each vessel. 

BBOWN, District Judge. It Is unnecessary to consider at this 
time what should be done In cases like The Brothers, 2 Biss. 104, 
and The Peshtigo, 25 Fed. 488^ where three vessels are adjudged 
in fault; because in this case, before any damage arose the two 
barges became entangled fast together and were practically one 
mass, and therefore, as respects the subséquent négligence of the 
steamer, and the resulting damage, they should be treated as one. 
They did what they could to get out of the way, and to avoid the 
plain danger from swinging on the tum of the tide. The steam- 
ship, as I flnd, was culpably indiffèrent and made no such effort. 
Under such circumstances she should pay half the damages. The 
two barges, as between themselves, divide the other half of the 
damages, because it was by the fault of each barge that they got 
into a false position and became entangled as one mass near the 
steamer, and thereby caused the danger. See The Express, 3 
0. 0. A. 342, 52 Fed. 890; The Ice King, 52 Fed. 894. 



THE GUILDHALL.» 

SCHTJLZE-BERGB et aL V. THE GmLDHALIi, 

(District Court, S. D. New York. November 6, 1S93.) 

1. BHippmG — Cabeiers— BiLii of juading— Exceptions— I^bgligbncb. 

A shipowner cannot by stipulation exempt lilmself from- the consé- 
quences of hlsown négligence. Such stipulations are held void in this 
country, as contrary to public policy, and as net being évidence of any 
contract, so'far as the shipper or consignée is concerned. 

S. SaMB— CONTEACTS CONTRABT TO POBLIC POLICT— FOBBIGN LaW. 

Contracts contrary to the public policy of this counti-y cannot be en- 
forced or upheld in oiu: courts, whereeoever made. 
8. Samb — Stipulation Exempting peom NBoiirGENCB— Evidence. 

The insertion of a stipulation against the conséquences of négligence 
In a bill of lading, and the recelpt of the goods under such bill, are not 
sufflcient évidence of any such assent to the stipulation by a shipper or 
consignée as to make it a contract 

4 Same— Damage to Cargo — Négligent Collision — Stipulations Exempt- 
ing FBOM LiABILITT. 

Where cargo is damaged by reason of the shock of a collision caused 
by the négligence of the shipowner, such owner cannot rely on the ex- 
ceptions of the bill of lading, exempting the ship from liability for dam- 
age caused by "insufflclency in strength of packages, brealiage, » » • 
collisions, périls of the seas," etc. 

' Reported by E, G. Benedict, Esq., of the New York bar. 
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5, Same— Damage bt Collision— Eeconditioking Cargo— Négligence. 

When a vessel, after collision, opened her forward hatches, and re- 
conditioned the cargo there, under direction ©f her owners, but did not 
oiien her after hatehes at ail, being unsusplcious of any damage there, 
It was held that such fallure to examine the condition of the after cargo 
■was négligence in her owners, who were therefore liable for any dam- 
age caused thereby. 

6. Samb— Intbmpbbatb Captain— Négligence of Owhek. 

It Is négligence In a shlpowner to appoint as captain a man known to 
be intemperate, or whose intemperate habits might hâve been ascertained 
on reasonable inqulry. 

In Admiralty. Libel for damage to cargo. Decree for libelants. 

Butler, Stillman & Hubbard and Mr, Mynderse, for libelants 
Oonvers & Kirlin, for respondent 

BEOWN, District Judge. The abore libel was flled to recover 
for damage to nine barrels of alizarine ont of a cargo of 250 bar- 
rels brought from Eotterdam to New York by tlie steamsMp Guild- 
hall in November, 1892. 

The steamer left Eotterdam on the 15th of October. Early on 
the morning of the 16th she came into collision with the steam- 
ship Myra, off the English coast, and incurred damages which 
made it necessary for her to put into London for repairs. Upon 
a suit in the English courts, the Guildhall was held solely to blâme 
for the collision ; and under the stipulation and admissions in this 
case, that fact must be assumed hère. 

After repairs, the steamer sailed from London on the 6th of Ko- 
vember, and arriTed in New York on the 25th. On the discharge 
of the cargo, two barrels of the alizarine were found whoUy 
empty, the heads being gone; seven others were partially empty, 
the hoops having been shoved forward so that the chimes were 
loose. The log leaves no doubt that the vessel experienced very 
tempestuous weather on her voyage between London and New York. 

The libelants contend that the damage was primarily caused 
by the shock of collision; and that the damage was afterwards 
further increased by the failure of the claimants to examine the 
cargo and to recondition the barrels in London, as might and 
should hâve been done on the ship's arrivai there; so as to prevent 
the additional loss by leakage from the seven barrels during the 
voyage. 

The claimants contend that the damage was caused solely by the 
tempestuous weather; that is, by the excepted "périls of the seas;" 
or that under the évidence, it is at least quite as likely to hâve 
arisen from that cause as from the collision; that the tempestuous 
weather was quite sufflcient to account for the losg; and that 
if it be uncertain which was the cause, and as likely to be the 
one cause as the other, the action, according to the rule laid down 
in Clark v, Barnwell, 12 How. 272, 280, and in The R. D. Bibber, 
8 U. S. App. 42, 2 C. G. A 50, 50 Fed. 841, should be dismissed. 

As to the cause of the damage, I feel bound to give conclusive 
weight to the testimony of the flrst and second mates of the Guild- 
hall, who, on their original examination on December 15th, about 
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three weeks after arrivai in ¥ew York, both state that the damage 
was done by the shock of collision ; that there was no otber way 
that they could account for it. The damage, as the first officer 
says, "showéd itself in the ends, mostly; aU in the ends; ail 
the damage in the ship was end-on damage." The barrels were 
stowed with ends fore and aft, and on discharge were found "slight- 
ly shifted fore and aft;" not at ail from side to side. 

The answer of the claimants also states that "whateyer loss 
there was, was caused by the shock of the said collision, or from 
one or more of the other périls excepted in the bills of lading;" 
and no allusion is made in the answer to tempestuous weather as 
the probable cause of damage. The défense relied on was the 
exceptions in the bill of lading, which embraced "insufficiency in 
strength of packages, breakage, and any neglect or defaults of 
the masier, mariners, or others in the service of the owners, colli- 
sion, périls of the seas," etc., and provided that "the rights of the 
parties in relation to the carriage and delivery under the bill of 
lading should be governed by English law." It was not until four 
or flve months after his original testimony that the first offlcer, 
upon re-examination on May 5th, suggested tempestuous weather 
and shifting of the cargo forwards by pitching, as a cause of the 
loss. They had two gales, he says, of about 36 and 18 hours each: 

"Question. In whlch direction was the cargo sUfted, sîdewise or forward, 
or Ixtth waysî Answer. BV>rward, as If It was caused by the pitdiing of 
the ship, BO you would thiniî, and the casks had slid oft their tier. ïou often 
dlscover that, even -with boxes. They will sUde o£C either forward or aft. 
You wlll often dlscover that." 

On cro^-examination he says he does not désire to change his 
former testimony; that he intended in his December examination 
to tell the truth ; and that "his memory then would be much more 
clear." That the damaged barrels, however, had not slid off the 
tiers, is proved by the stevedore who discharged them. He says: 
"The stowage was good; the tiers were perfect; but there were 
one or two barrels damaged in each tier." "The casks were strong, 
heavy, oak casks, with iron bands." The second mate testtfied 
that there was no shifting of the cargo sideways. Though the 
weather was, doubtless, heavy and tempestuous during the two 
gales, the whole évidence leaves no doubt in my mind, that the 
primary cause of the damage was the collision, as the officers orig- 
inally testifled. 

If the owners were in no way responsible for the négligence con- 
tributing to the collision, the terms of this bill of lading, if valid, 
would, therefore, absolve them and their vessel from responsibility 
for the damage. Thèse stipulations are valid by the law of Eot- 
terdam and of England. But the obligation of this steamer, as 
a common carrier, was to deliver her cargo safely in this country, 
at the port of New York. As against the consignée and owner 
hère, she cannot commit torts on the high seas against his prop- 
erty with impunity, nor justify such torts, except by some valid 
contract, proved according to the law of the forum. By numerous 
décisions of the suprême court of the United States, stipulations 
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llke thèse, inserted by a common carrier in a bill of ladîng, are, 
flrst, TOid as against public policy: lirerpool & Q. W. Steam Co. 
V. Phénix Ins. Co., 129 U. S. 397, 441, 9 Sup. Ct. 469; and secondly, 
they are not évidence of any contract to that effect on the part 
of the shipper, or consignée; because unreasonable, and not having 
the necessary élément of voluntary assent. EaUroad Co. v. Manu- 
facturing Co., 16 WalL 318; RaUroad Co. v. Lockwood, 17 Wall. 
357, 359; Express Co. v. Caldwell, 21 WaU. 266; Railroad Co. t. 
Stevens, 95 U. S. 659; The Energia, 56 Fed. 124. Contracts against 
the public policy of this country cannot be enforced or upheld in 
oiir courts wheresoever made. Lewisohn v. Steamship Co., 56 
Fed. 602; Oscanyan v. Arms Ce, 103 U. S. 261. Such, also, seems 
to be the law of England. Hope v. Hope, 8 De Gex, M. & G. 731, 
743; Eousillon v. EousUlon, 14 Ch. Div. 351, 369. In the latter 
case Mr. Justice Fry said: 

"It appears to me, however, plain on gênerai principles that thls court 
wlll not enforce a contract against the public policy of the country wherever 
it may be made. It seems to me almost absurd to suppose that the courts 
of thls country should enforce a contract whlch they consider to be against 
public policy slmply because it happens to hâve been made somewhere else." 

If this be the law of England, then, under the very terms of the 
clause last above cited from this bUl of lading, the precediag stipu- 
lations, though valid abroad, should not be enforced hère, because 
contrary to our public policy. This principle is recognized and em- 
bodied in the flrst two sections of the act of congress, approved 
Febraary 13, 1893; 27 Stat 445, c. 105. 

It is further necessary that any contract of exemption shall be 
proved, as a matter of évidence, accordlng to the law of the forum. 
Hutch. Oarr. § 45; Hoadley v. Transportation Co., 115 Mass. 304. 
But since by the fédéral law of this country, as above stated, the 
insertion of such stipulations in the bill of lading, and the receipt 
of the goods under it, are not sufOicient évidence of any assent to 
them, by thé shipper or consignée, the exemptions alleged faU to be 
established as a contract by any sufficient légal proof. See The 
Brantford City, 29 Fed. 373, 393, 394, and cases there cited; The 
Energia, supra. 

It is unnecessary, however, to pursue this branch of the case fur- 
ther; because, upon the évidence, the entire damage, whether aris- 
ing directly from the collision, or afterwards from the nonrepair of 
the injured barrels, appears to be so connected with the négligence 
of the owners, that the exemptions are insufflcient to absolve them, 
even if treated as valid, and applied accordtng to the English law. 

As to the loss subséquent to the collision, it appears that the bar- 
rels in question were stowed in hatch No. 3; that a very slight in- 
spection, on removing the after hatches in London, would hâve shown 
that thèse casks were damaged and needed repair. Forward, the 
cargo was examined; and being found injured by the collision, about 
one-third of the whole cargo was discharged, warehoused, and re- 
conditioned. No damage, however, having been suspected aft, that 
part of the ship where the libelants' goods were stowed was not ex- 
amined. Hatdies Nos. 3 and 4 were not opened. Having notice of 
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damage to the cargo by collision, it waa at tlie vessel's rislî that 
even the most superflcial examination, by removal of the after 
hatches, was neglected. This négligence is attributable to the 
owners. By the stipulation it was agreed that the steamer was re- 
paired and dispatched from London "nnder the supervision of her 
owners." The captain had been lost overboard and drowned on the 
day following the collision, and on arrivai at London the ship's crew 
were mostly discharged, and the offlcers, as Guthrie says, "had 
nothing to do with the cargo there." The owners, through the dock 
Company, took charge of overhauling and reconditioning both ship 
and cargo. As exceptions of responsibUity for négligence are strict- 
ly construed, no négligence on the part of the owners is included, 
unless expressed. Macl. Shipp. 409, 509, 510; Hayn v. CuUiford, 4 0. P. 
Div. 182; Taylor v. Steam Oo., L. R 9 Q. B. 549. No such clause 
being found in this biU of lading, the owners are not exempted 
from liabUity for such subséquent damage as proceeded from the 
lack of examination and reconditioning of the damaged casks. 

StUl further, it seems to be impossible in this case to acquit the 
owners of négligence in not mapning the ship wlth a comi)etent 
master. The évidence leaves no doubt that this master was of such 
intemperate habits, and so addicted to intoxication, as to render him 
wholly unflt for his position. He was appointed, and took charge 
of the steamer for the flrst time, at Sunderland, England, the regis- 
tered home port of the vessel, whence she sailed to Eotterdam for this 
voyage. The master was intoxicated when the vessel left Sunder- 
land; he was drunk several days whUe she was loading in Rotterdam, 
though apparently not at the moment of leaving Rotterdam; and 
he was intoxicated at the time of the collision. He was on the 
bridge for about two and a half hours after leaving Rotterdam, and 
then went to his room, left the navigation to the offlcers, and gave 
no further attention to the ship. The évidence does not admit of the 
supposition that this drunkenness was a rare, or an accidentai, or 
an exceptional occurrence; and the appointment of such a man to 
command, is presumptive négligence in the owners, since it cannot 
be supposed that on an appointment at the home port, reasonable 
inquiry would not hâve disclosed his unfltness. The burden of proof 
is on the owners to prove due diligence in this regard, and that has 
not been proved. The duty of the owners to exercise due diligence 
properly to nlan and equip the ship by the appointment of a compé- 
tent master, is also recognized by the act above cited, (27 Stat. 445, § 2,) 
and from and after July 1, 1893, ail stipulations seeking to lessen or 
to avoid that obligation are declared unlawful. 

The lack of a compétent master cannot be deemed immaterial. 
The collision took place before daylight, at about 5 o'clock in the 
moming. The flrst ofQcer was below. It was the captain's watch, 
and it was his business to be either on deck or within immédiate call 
and capable of directing the navigation in any emergency. He was 
neither; but intoxicated below. The navigation was in the sole 
charge of the second mate; and when the ship's whistle was found 
to be choked, so that she could not answer the Myra's signal, and 
the Myra's changing lights foreboded danger, while still a half or 
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three-quarters of a mile away, and there was instant need of a 
master's skill and expérience, he was not in a condition to be called, 
but "stupefied witli drink;" and when he got on deck a few moments 
after collision, he gave a wrong order, which the second mate waa 
obliged to reverse, Soon after, he went to his berth, leaving the 
ofiQcers to bring the ship into port; and on the foUowing day, before 
arrivai, he fell overboard and was drowned. It was by the owner's 
fault that a compétent master was not on board. The owners must. 
therefore, answer for the collision, since it cannot be shown that a 
compétent master, during the master's watch, would not hâve avoid- 
ed this collision. The Pennsylvania, 19 Wall. 125, 136; The Bolivla, 
1 C. 0. A. 221, 49 Fed. 169, 172. 

Decree for the libelants, with costs, with a référence to compute 
the damages, if not agreed upon. 



MINOR r. COMMERCIAL UNION ASSUR. CO., Limited. 

(District Court, N. D. Califomia. November 29, 1893.) 

No. 10,252. 

1. General Average — State Statutes— When Controlling. 

An adjustment in gênerai average, made In California, under cotitracts 
of Insurance entered into in that state, is governed by ttie California 
Civil Code, and therefore the freight must be valued at "one-half the 
amount due on delivery," as prescribed by section 2153, without regard to 
the customs of merchants or underwriters. 

2. SamE— CONTRACT AS TO VaLUATION— CONSTRUCTION. 

An agreement that an adjustment in gênerai average shall be made on 
the "following basis," foUowed by a statement of the amount to be con- 
tributed for the valuation of the ship after collision, and the valuatlon 
Of the, freight and the cargo, does not mean that the freight shall be 
assessed on its gross valuatlon, but merely that such valuation shaU be 
taken as the foundation upon whlch the adjustment shall be made accord- 
ing to law; and if the law applicable prescribes that the freight shall 
be assessed at one-half its gross value, as in California, this wiU prevail. 

In Admiralty. Libel by Théodore H. Minor against the Com- 
mercial Union Assurance Cîompany, Limited, to recover on an ad- 
justment in gênerai average. Libel dismissed. 

E. W. McGraw, for libelant, 
Andros & Frank, for respondent. 

MOEROW, District Judge. This is an action to recover on an 
adjustment in gênerai average on two policies of Insurance issued 
by the respondent corporation on freight on certain cedar logs 
laden on the barkentine Marion for a voyage from Point Arena, 
Central America, to San Francisco. The libel states two causes 
of action. 

The flrst cause of action is to recover the sum of $291.49, the 

balance of the sum of $723.73, for the payment of which it is averred 

the respondent was liable under an adjustment in gênerai average 

on a policy issued by the respondent, and dated the 19th day of 

v.68F.no.5 — 51 
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August, 1889, wherein it Insured in the sum of $2,000 freight On 
cedar laden on the barkentine Marion on a voyage from Point 
Arena, Central America, to San Francisco. 

The second cause of action is to recover the sum of $37.31, the 
balance of the sum of $92.64, also averred to hâve become due from 
the respondent under an adjustment in gênerai average on a policy 
issued by the respondent, and dated March 7, 1890, on freight 
valued at $384 on cedar logs for the same voyage mentioned in the 
ûrst cause of action. This policy Was issued after the average ex- 
penditure occurred, but the covering note was issued prior thereto, 
so that the date of the policy is immaterial. 

The material facts are that on the 18th day of February, 1890, 
the barkentine Marion, then on the voyage from Point Arena to 
San Francisco, when off the "Heads," came in collision with another 
vessel, in conséquence of which the barkentine was injured to such 
an extent as to render it neoessary to procure the aid of the tug- 
boat Eeliance to tow her into the port of San Francisco, — a serv- 
ice which was successfully performed. On the lOth day of June, 
1890, J. D. Spreckels & Bros., the owners of the tug Reliance, flled, 
in a cause of salvage, a libel in this court against said barkentine, 
to recover for the above-mentioned services, and also for services 
rendered in pumping the water from the said vessel, the sum of 
$2,487.50, alleging spécial contracts to pay that sum. Such pro 
ceedings were thereafter had that on the 9th day of February, 1891, 
this court upheld the contracts set forth in the libel, and pronounced 
for the amount claimed. The vessel only was proceeded against 

In delivering the opinion of the court Judge Hoflman said : 

"But I do not see how this amoiant, which Is the total compensation for sav- 
Ing ship and cargo, can be coUected from the vessel alone, the cargo not 
having been llbeled. * * • In gênerai, the vessel Is not Uable for the' 
proportion of salvage due by the cargo. An Interlocutory order wlll be 
madé referrlng the matter to the commissioner to ascertain and report the 
proportlonate share of salvage due from the vessel." 

No hearing was had on this référence, for the reason that the un- 
derwriters on the freight and cargo, as well as on the huU, agreed 
in writing among themselves — among whom was the respondent — 
to waive the fact that the cargo and freight had not been proceeded 
against, to accept as correct the said sum of $2,487.50, and to con- 
tribute for the same in gênerai average. The following is the agree- 
ment as it is set forth in the libel: 

"We, the undersigned, do hereby consent that an adjustment of the loss 
on the barkentine Marion, which occurred February 18th, 1890, may be made 
by O. V. S. Gibbs, adjuster, on the following basis: Salvage to be pald to 
J. D. Spreckels «& Bros., $487.50; valuation of Marion after collision, $3,000.00; 
valuatlon of freight, $2,956.06; valuation of cargo consigned to Parrott & 
Co., $2,970.45; valuation of cargo consigned to owners of Marion, $150.00. 
This stipulation applies to gênerai average adjustment only. We agrée to 
abide by adjustment made on above basis." 

— ^And thereupon 0. V. S. Gibbs, the adjuster mentioned in the 
agreement, made up a statement in gênerai average. By thia state- 
ment, as appears from the pleadings and the évidence, he took aa 
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the contributory value bf the frèîght thé gross amount thereof, to 
wit, 12,956,06, The respondent claimed that this was erroneous, 
and that the contributoty Value of the freight, fot the purpose of 
the average statement, should hâve been taken at one-half the 
gross amount thereof, to wit, $1,478.03; made a restatement of the 
average on this basis, by which it appeared that its proportion of 
the average on the freight was $487.57, which amount it paid to 
the libelant. This action is brought to recover $328.80, being the 
différence between $816.37, found by the adjuster to be due in gên- 
erai average from the respondent as underwriter on freight, taking 
the gross amount thereof as its contributory value, and $487.57, 
paid by the respondent, taking one-half of the gross amount of 
the freight as its contributory value. 

Upon thèse facts three questions were discussed by counsel on 
the argument: 

(1) What is the gênerai usage and custom among underwriters 
in foreign countries and in the United States, including those of 
San Francisco, in respect to the rule for ascertaining the contribu- 
tory value of freight in gênerai average? 

(2) Is there any différence, either in principle or usage, in estimat- 
ing this value, where an extraordinary expenditure growing out of 
a salvage service is to be contributed for, and any other extraordi- 
inary expenditure is to be contributed for in gênerai average? 

(3) What is the true construction of the agreement entered into 
in this case by the underwriters on hull, cargo, and freight, in re- 
spect to the contributory value of the latter ? 

In the argument of counsel the flrst two questions were discussed 
in a most able and interesting mannèr, and the gênerai usage and 
custom of underwriters in foreign countries and in the United 
States cited, and the authorities reviewed. In this state, however, 
ithe provisions of the Civil Code hâve been extended to this sub- 
ject, and the adjustment of gênerai average losses provided for and 
regulated in the foUowing sections: 

Section 2152: "The proportions in which a gênerai average loss is to be 
borne œust be ascertained by an adjustment, in which the owner of each 
separate interest is to be charged with such proportion of the value of the 
thing lost as the value of his part of the property afCected bears to the 
value of the whole. But an adjustment made at the end of the voyage, if 
valid there, is valid everywhere." 

Section 2153: "In estimating values for the purpose of a gênerai average, 
the ship and appurtenances must be valued as at the end of the voyage, 
the freightage at one-half the amount due on delivery, and the cargo as at 
the time and place of its discharge; adding, in each case, the amount made 
good by contribution." 

Section 2155: "The rules herein stated eoncerning Jettlson are equally 
applicable to every other voluntary sacrifice of property on a ship, or ex- 
pense necessarily incurred, for the préservation of the ship and cargo from 
extraordinary périls." 

The suggestion of . counsel for respondent, in the note to his brief 
that the provisions of section 2153 are conclusive as to the rule to 
be observed in ascertaining the contributory value of freight in gên- 
erai average, seems to me to be unanswerable. The contract of 
insurance declared on was made in this state, as was also the adjust- 
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ment in gênerai arerage; and both were, therefore, subject to tbe law 
■wMch provided that in making up the average statement one-half 
only of the freight due sbould be taken as the contributory value of 
the freight. In the absence of any express contract to the contrary, 
the positive proYisions of the statute cannot be controlled or varied 
by any custom or usage of merchants or nnderwriters relating to the 
values on T^hich average statements are to be based. Section 2155 
likewise conclusively deteriuineis the question whether the amount 
paid for the salvage service in thi» case should be contributed for 
in gênerai, average. That the salvage expenditure was "necessarily 
incurred for the préservation of the ship and cargo from extraordi- 
nary périls" is established by the facts in the case, and the judg- 
ment of this court upon the salvage claim. 

The only remaining question is the proper construction of the 
agreement as to the contributory value of the freight The agree- 
ment entered into by the underwriters on the huU, cargo, and freight 
provides "that an adjustment ♦ * * may be made by 0. V. S. 
Gibbs, adjuster, on the folio wing basis." It then states the amount 
to be contributed for in gênerai average, the valuation of the ship 
after collision, valuation of freight and valuation of cargo, and it 
then provides: "This stipulation applies to gênerai average ad- 
justment only," and concludes as foUows: "We agrée to abide 
by adjustment made on above basis." It wiU be observed that the 
adjustment is to be made not upon the enumerated values, but upon 
the basis of such values; in other words, the values were to be 
taken as the foundation upon which the adjustment should be made 
in accordance with the principles of law. To ascertain the con- 
tributory value of freight, it was necessary to hâve a basis upon 
which to make the calculation, and that basis is hère stipulated 
as a fact. Upon this primary fact the law détermines the con- 
tributory value of freight ias one-half of its gross value. 

It foUows as a conclusion from thèse premises that the adjust- 
ment in this case was êrroneous in assessing the contribution due 
in gênerai average on the freight on its gross value, instead of 
taking one-half of such value, as provided by law; and the respond- 
ent is therefore entitled to a judgment dismissing the libel, and it is 
BO ordered. 
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THE GRBENVILLB.» 

. THE DEVOE. 

THE SCOW NO. 40. 

NEW TOEK & N. R. CO. v. THE GRBENVILLB and THE SCOW NO. 40 

and THE DEVOB. 

(District Court, S. D. New York. October 30, 1893.) 

1. Admiealty— Pbactice— RxjLE 59— Answbhs bt Vabiotjs 1 ahties. 

Wliere a new party défendant is brought into a suit by pétition of an 
original défendant tinder the fifty-ninthi admiralty ruie, the libelant should 
answer ttie pétition, tlie petitioner should answer the libel, and the new 
party should answer both libel and pétition. 

2. Collision— Vessels Meeting in Nabeow Stream— Pbopbr Channel. 

The tug G., with a scow astern on a short hawser, came down the 
Harlem river, and improperly shaped her course so as to pass through 
the easterly passage of the Thlrd Avenue bridge, which was on her port 
hand, instead of taking the unobstnicted westerly or starboard passage, 
whereby her scow was brought Into collision with a railroad float In tdw 
alongside the tug D., which was coming up through the easterly passage, and 
which, owlng to the bridge, the narrow stream, and the absence of lights 
on" the G. indicating a tow, or on the tow to show its position, was unable 
to do anything to avoid collision. Held, that the G. alone was liable. 

In Admiralty. Libel for collision brought by the New York 
& Northern Eailroad Company against the steam tug GrreenviUe and 
scow No. 40, the tug Devoe being subsequently brought in on pé- 
tition of the original défendants. Decree against the GreenTille 
alone. 

Carpenter & Mosher, for libelant. 
Benedict & Benedict, for claimants, 

BROWN, District Judge. About 7:30 o'clock în the evening of 
September 15, 1892, the libelant's car float No. 2, being in tow on 
the starboard side of the tug Devoe, while proceeding up the Har- 
lem river, and soon after passing through the easterly passage of 
the draw of the Third Avenue bridge, came in collision with scow 
No. 40, which was coming down the river in tow of the steam tug 
GrreenviUe, upon a hawser 25 or 30 feet in length. The tugs, after 
the exchange of a signal of two whistles, were passing starboard to 
starboard; and the float, striking the starboard bow of the scow, 
which projected probably some 10 feet beyond the line of the Green- 
ville, ran up over the starboard bow of the scow upon her star- 
board bitt, which was thereby forced through the bottom of the 
float, and held her fast. 

The original libel was filed to recover damages against the tug 
GreenvUle. On pétition by the latter, under the fifty-ninth mie of the 
suprême court in admiralty, the Devoe was brought in as an addi- 
tional défendant The claimant of the Devoe, construing the fifiy- 
ninth rule as requiring from the new party an answer to the libel 
only, did not answer the pétition, but did answer the libeL As 

» Reported by B. G. Benedict, Esq., of the New York bar. 
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the libel, however, made no charges of fault against the Devoe, 
the Devoe's answer was in effect an admission of the averments of 
the libel, and closed with praying that the pétition, as respects 
the Devoe, be dismissed, though the answer did not controvert any 
of the statements of the pétition. Thus no issue was présentée 
by the pleadijigs as between the two défendant tngs; and the ob- 
ject of the fifty-ninth ruie, as regards the pleadings, was not ful- 
fllled. 

The intent of that mie was, I think, misconstrued. Aiter pro- 
viding that a défendant, by pétition, may bring in another vessel 
or third party, alleged to be in fault, the raie provides that if the 
process issued upon the pétition "bie duly served, such suit shall pro- 
ceed as if such vessel or party had been originally proceeded 
against; the other parties in the suit shall answer the pétition ; the 
claimant of such vessel or such new parties shall answer the libel," 
etc. 

The former part of the rule provides for what the original défend- 
ant may do as petitioner. The clause requiring "the other parties 
to answer the pétition," means ail the parties to the cause other 
than the petitioner, including the new défendant already served 
with process and thereby brought into the cause as a party de- 
fendant; and the latter by the next clause is also required to an- 
swer the libel. This is the grammatical, as well as the logical, 
construction of the rule, by which it is intended that ail the liti- 
gants shall answer the charges made against them respectively. 

The Devoe was, accordingly, on application of the Greenville, di- 
rected to answer the pétition. Beiug owned by the libelant, her 
answer, as respects the navigation, was in substance the same as 
the original libel. 

Upon the merits of the controversy, which hâve been very stren- 
uously contested as between the Greenville and the Devoe, upon 
very conflicting testimony I think that the responsibility for this 
collision should be placed wholly upon the Greenville; because 
without reason or necessity, in approaching the draw of the Third 
A-venue bridge, she shaped her course for the easterly passage, 
which was on the port hand, instead of taking the starboard or 
westerly passage. This was in violation of the ordinary rule of 
navigation; and it materially and unreasonably obstructed and 
endangered the passage of the Devoe and her tow through the east- 
erly side of the draw. The E. A. Packer, 58 Fed. 251. 

The Greenville and her tow were, as I flnd, very nearly in the 
Une of the easterly passage, and probably within about 300 feet 
of it at the time of the collision ; whereas, she ought to hâve been 
shaping her course for the westerly passage, as there was nothing 
to prevent her doing so, from the time when she passed through 
the Fourth Avenue draw. The float in tow of the Devoe was large 
and cumbersome; it was 200 feet long; with the Devoe alongside 
she took up the entire width of the easterly passageway, save 3 or 
4 feet. Such tows were in the habit of passing through the draw 
of the bridge; and the easterly passage was their usual and proper 
course in going up. The Greenville, on passing through the Fourth 
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Avenue bridge, if she had not already heard the Devoe's signal for 
the TMrd Avenue draw to be opened, had, neverthdess, no reason 
to expect that the easterly passage would be free; nor if she did 
expect that, had she any rig'ht, except at her o"wn risk, within such 
narrow limits as the Harlem river afEords for navigation between 
the two bridges, to shape her course for the easterly passage to 
her own left, when the westerly passage to her right was unob- 
structed. 

The weight of évidence is that she was not carrying two vertical 
lights to indicate a tow; while the scow behind her was low, not 
easily distinguishable in the night, extended considerably beyond 
the line of the Greenville, and carried no light to indicate this 
fact. Thèse circumstances are suiBcient to explain the collision, 
and to make the Greenville pritaarily responsible for it; and the 
De^be should not be held chargeable, except upon reasonably sat- 
isfactory évidence that notwithstanding the circumstances and the 
difficulties of the situation, she might, by reasonable diligence and 
sMU, hâve avoided the collision. 

The libelant contends that the Devoe might hâve avoided the col- 
lision by reversing earlier, and by putting her helm hard-a-star- 
board earlier than she did; and that under the exchange of two 
whistles she was bound to do so. But the straightened limits of 
the navigation open to her seem to fumish a suflacient answer to 
this contention. She was certainly in no fault for answering the 
Greenville's signal with two whistles; for her best course in the 
situation of the Greenville, was undoubtedly to the left. Her an- 
swer meant only that she would do what she reasonably could to 
avoid collision ; and she was only bound to take measures to avoid 
what she had reason to suppose was before her, viz., the Greenville 
alone, and not the scow behind the Greenville, which was not then 
distinguishable. The pleadings and the évidence leave no doubt 
in my mind that the Devoe did go far enough to the westward to 
avoid the Greenville; and that the contact with the Greenville 
arose after the starboard corner of the float had overrun the star- 
board corner of the scow, which extended considerably beyond the 
Greenville; and that no contact with the Greenville would hâve 
happened but for the collision with the scow astem of her. Tak- 
ing the pleadings and the testimony together, there is not suflicient 
évidence to satisfy me that the Devoe did not go to the west- 
ward as much, and as quickly, as she could reasonably hâve been 
expected or required to do under the i)eculiar circumstances. For 
the arm of the open draw extended 100 feet above the abutment. 
This had to be avoided, both by the tug and by the float. The 
stem of the float extended about 100 feet beyond the stem of the 
tug; and after the stern of the float was out of the draw, there 
was scarcely more than 100 feet to the collision. The Devoe could 
not stop in the draw; nor could she safely change her heading 
much untn the float had wholly passed through; the captain tes- 
tifles that he had to look out not to hit the arm of the draw. And 
in the ebb tide specially, he had to avoid in backing the risk ol 
being carried against the abutment, and the arm of the draw. 
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Under thèse circumstances, there seems to me no satisfactory 
évidence that the Devoe and her float were not managed with such 
reasonable skill as was required of her; or that she should hâve 
backed, or starboarded more, or earlier, than she did. 

The position of the Green ville and her tow was evidently impor- 
tant in this relation. I hâve found that she was only about 300 
feet above the bridge, not so much from the estimâtes stated in the 
direct testimony, which could not be expected to be accurate, es- 
pecially in the nighttime, as upon the other circumstances in évi- 
dence. The report by the pilot of the Greenville, made shortly 
af ter the accident, is satisfactory évidence of her position at the 
time when the whistles were exchanged; viz., "halfway between 
the two bridges;" that is, about 600 feet above the Third Avenue 
bridge. As the Greenville was ^^ithout doubt proceeding under 
one bell, and had the beginning of the ebb tide in her favor; and 
as the Devoe was also under one bell, with some tide against her; 
and as the latter stopped before even the tug had got through the 
draw, and soon backed, there is no probability that the Devoe ad- 
vanced, af ter the exchange of whistles, more than the Greenville ad- 
vanced. This would make the collision about 300 feet above the bridge, 
Or within 100 feet after the Devoe's float had cleared it. Within 
such narrow limits, and hemmed in to the westward, as the Devoe 
and her tow were until the extended arm of the draw was passed, 
I cannot find any fault on their part established; and the decree, 
therefore, should be against the Greenville only, with costs. 
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DONNBLLY v. THE A. CROSSMAN et al, 
(District Ccmrt, S. D. New York. October 31j 1893.) 
Collisioiî-^Steam Vbssels Mketikg— Loûkout— Delay in Signaling — Pail- 

TJEB TO EbVBESB. 

The steamshlp M., coming down tlie East river above the bridge, found 
herself embarrassed by various tows ahead and on the New York shore, 
and therefore kept towards the Brooklyn shore, giving two whistles to the 
leading tows, and passing them on her starboard hand. The tug C, going 
up the river astern of the above-mentloned tows, and having libelant's 
scow In tow on a hawser, also received two whistles from the M., when 
the latter was very near. Having previously given insufilcient attention 
to the M., the O. gave one whlstle, and headed more to the Brooklyn 
shore, but the steamship struck libelant's scow. LIbelant brought suit 
against the C. and against the pilot of the M., the latter steamship not be- 
tng found within the jurlsdiction. Bdd, that the inattention of the O. 
to the position and course of the M., the delay In signaling on the part of 
both vessels, the attempt of the 0. to cross the bows of the M. towarda 
Brooklyn, and the fallure of the M. to reverse when the C. was seen, ail 
contributed to the colUslon, and hencè, that both défendants were in 
fault. 

In Admiralty. Libel for collision. Decree for libelant. 
'Reported by B. G. Benedlct, Esq., of the New York bar. 
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Stewart & Macklin, for libelant 
Carpenter & Mosher, for the Crossman- 
McCarthy & Berrier, for Wood. 

BEOWIî, District Judge. On the 22d of March, 1892, abont 2 P. 
M., the Spanish steamship Murciano, bound down the East river, 
when a little below Catharine street ferry, on the Brooklyn side, and 
probably about three or four hundred feet off the Brooklyn shore, 
came in collision with the libelant's scow Arthur D., which was in 
tow on a hawser from the steam tug A. Crossman, and about 200 
feet astem of her, bound up the rirer, by which thé libelant's boat 
was considerably injured. The above libel was filed to recover the 
damages against the tug Oossman, and against the respondent 
Nathan Wood, who was the pilot in charge of the Murciano, the 
steamer herself not being found within the jurisdiction- 

The testimony in the case is conflicting, and there is much con- 
fusion as to many of the facts. The principal facts, as I flnd them, 
are as follows: 

When off Jay street, Brooklyn, the pilot of the Murciano found 
the middle of the river on the New York side embarrassed by at least 
four différent tows, ail only a short distance below the bridge; while 
ahead of him, and towards the Brooklyn side, was a James street 
ferryboat, about to round for her New York slip just above the bridge. 
It was not prudent for the Murciano to keep on and go among thèse 
several tows in the middle, or on the New York side of the river, and 
she properly, therefore, kept towards the Brooklyn side. Above Jay 
street the Murciano had been going at only half speed; at Jay street 
she was reduced to dead slow; and off Adams street her engines were 
stopped, with the intent to wait above the bridge, and on the Brook- 
lyn side, unta aU the tows below had passed up under the bridge, so 
as to avoid being carried against any of them by any sheer ,to star- 
board that the steamer would be liable to when the flood current 
stinick his port bow if she went on. Accordingly, when off Adams 
street, being then about one-third the distance across from the Brook- 
lyn shore, she gave a signal of two whistles to the leadtng tow, 
which was answered by two; and soon after she gave another signal 
of two whistles to the other tows, as they approached the bridge. 
According to the testimony for the Murciano, a third signal of two 
whistles was given to the Crossman, which was answered by her with 
one whistle. The witnesses for the Crossman testify that the signal 
given to her was before the signais given to the other tows; and 
that the steamer's signal was a signal of one whistle only. I am per- 
suaded, however, that this is a mistake, and that the Murciano gave 
no signal of one whistle at or about that time. The situation and 
the circumstances render it whoUy improbable, and the direct evi 
dence on her part to the contrary should be accepted as correct. 

The opposing testimony of the captain of the Rambler about the 
Orossman's whistles has little weight with me, because it is in part 
certainly incorrect; he was considerably below the Crossman, and 
there is probable confusion with other signais. In the begtnning of 
his testimony on that subject he says: "When 1 lirst noticed the 
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steamskip was the tagboat Archie Crossman's first wMstle;" "when 
I heard tàe Grossman blow one wMstle, I see tàe ateamship," wMch 
indicates that he àad not before noticed tàe steamer. By subséquent 
leading questions he was made to say that he heard the steamer 
give one whistle in answer to the Grossman. This also agrées in 
making his first notice of the steamer to hare been after one whistle 
from tiie Grossman, But it is certain that the steamer gave no 
whistle at aU in answer tb the Grossman. Whatever the steamer's 
whistles were, they were before the Crossman's; and from his ârst 
answer, it is évident to my mind that he had not noticed the steamer 
until after the Grossman's one whistle, to which he refers, was given. 
This, moreover, was, as he says, "several minutes" before his own 
signal to the Murciano; he repeats this statement, in effect, several 
times; and this makes it probable that the Crossman's exchange of 
whistles which he was thinking of, was not the exchange with the 
steamer, but the exchange with the James slip ferryboat about a 
minute before. For the master of the Grossman. testtfles that he 
exchanged a signal of one whistle with that ferryboat, when the 
latter was a little above the bridge and heading towards the Gross- 
man, at the time when the Crossman was ofE JewèU's wharf; that is, 
only a few hundred feet below the bridge. From the speed of the 
Grossman in the flood tide, it is certain that the exchange of whistles 
could not hâve beenïnore than about one minute, probably less than 
a minute, before her signal of one whistle in reply was given to 
the Murciano, when the Crossman was under or just above the 
bridge. It is probable, therefore, that the exchange of one whistle, 
referred to by the captaln of the Rambler, was the exchange with 
the ferryboat, though he states them in the wrong order. This ex- 
planation would also agrée with pilot Wood's testimony that his 
signal to the Crossman was after his signais to the other three tows. 

That the Murciano's headway by land was nearly, if not wholly, 
checked at the time of the collision, is sustained not only by the di- 
rect évidence on her behalf, but by the fact that the libelant's scow, 
though light, did not receive any more damage than her own speed — 
probably not less than eight miles an hour with the tide — would 
account for; and by the further fact that most of the various tows 
had passed or were abreast of the Murciano when the collision oc- 
curred, and the fact that under her préviens headway, without 
backing, she had reached, at collision, a few hundred feet only below 
the Catharine ferry. 

I am obliged also to flnd that the Murciano was not further from 
the Brooklyn shore than the Crossman was, at the time when the 
signais between them were exchanged; that the Crossman was then 
heading somewhat towaJîds the Brooklyn shore, and that that ctr- 
cumstance alone brought the Murciano on her port bow; that there 
was no material sheer of the Murciano towards the Brooklyn shore 
after the signais between them; that there was not time after those 
signais for the Murciano to change her place in the river materially, 
considering her very slow motion by land, and the fact that at col- 
lision the Murciano was pointing neaxly straight down the river. 
Tliere is also no doîubt that the scow at collision was crossing the 
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river at an angle of at least a point and a half towards the Brooklyn 
shore, following thie direction of the tug, and that the latter was at 
least 150 feet off from the side of the steamer at collision, This fur- 
nishes conclusive proof that before the Crossman's porting in the at- 
tempt to cross the steamer's bow, she and her tow mnst hâve been 
furtiier away from the Brooklyn shore than the Murciano, and that 
there yvovld hâve been no collision had the Crossman kept her prévi- 
ens and proper course up the river to the westward of the steamer. 

I find, therefore, that the collision was brought about, flrst, by the 
insufflcient previous attention by the Crossman to the position and 
course of the Murciano; secondly, through too great delay in the 
giving of signais to each other by both; thirdly, through the attempt 
by the Oros^nan to cross the bow of the Murciano towards the Brook- 
lyn shore vrithout necessity; and fourthly, through the faUure of the 
Murciano to reverse her engines when the course of the tug was seen. 
The évidence does not show any justification for the omission of the 
latter duty. On backing, the bows of the Murciano would hâve 
gone to starboard, and this change of her heading, with a little back- 
ward motion, might very likely hâve avoided the collision; at least, 
I cannot flnd that it might not hâve avoided the collision, and hence 
cannot say that the nonobservance of the rule was immaterial. 

Both défendants must, therefore, be held in fault. Decree for the 
libelant against both, in the usual form, with costs, and a référence 
to compute the damages, if not agrèed upon. 



THE CONCHO.» 

THE J. J. DRISCOLIi. 

THE H, B. RAWSON. 

REED et al. V. THE J. J. DRISCOI/L, THE H. B. RAWSON, and THE 

CONCHO. 

(District Court, S. D. New York. October 30, 1893.) 

CoLMsiON — Steam Vessbm Meeting — Tidb — Propbk Side op Channel— 

LOOKOUT. 

A steamer rounding the Battery into the East river collided with a 
schooner lu tow of a tug on a hawser about 150 feet long. The tOiW was 
going out with the ebb tlde, and maliing slow progress. The tug saw the 
steamer and her course In season to hâve kept away more to the north 
side of the channel, which she did not attempt to do untU a few min- 
utes before the collision. The steamer did not keep a proper watch on 
the tow and its movements, though both were visible in season, and 
hence did not avoid the latter by porting, as she could easily hâve done. 
Beld, that both were in fault 

In Admiralty. Libel for collision, brought by Peter B. Keed and 
others against the steamer Concho and the tugs J. J. Driscoll and 
H. B. Kawson. Dismissed as to the Bawson, and decree against 
the Concho and Driscoll. 

» Reported by B. G. Benedict, Esq., of the New York bar. 
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Wang, SHondy & Putnam, for libelants. 

BobinsoQ, Biddle & Ward and Mr. Hough, for the DriscolL 

Stewart & Macklin, for the Eawson. 

Butler, Stillman & Hubbard, for the Concho. 

BEOWN, District Judge. About 1 p. m. of March 1, 1893; as 
the steamship Concho, coming in from sea, was rounding Grovern- 
OT*» island, and proceeding up the East river in the ebb tide, she 
came in collision with the libelant's large four-masted schooner, 
WiUiam Johnson, bound down the East river, in tow of the tug 
DriscoU, on a hawser about 150 feet long. The stem of the steamer 
struck the schooner's port side, not far from amidships, at an angle 
of from flve to six points, doing damage, for which the above libel 
was filed. 

A few moments before collision the Bawson had corne up on the 
port side of the schooner for the purpose of aiding in docking her 
in Epie basin, on her arrivai therej but before she had fuUy made 
fast,!"the likelihood of collision was perceived, and her Unes were 
east ofif, and she dropped astern. As was conceded upon the trial, 
no fault is made out as respects her, and the libel against the Raw- 
aon is, therefore, dismissed. 

As between the Driscoll and the Concho, the testimony is ex- 
tremely conflicting, both as to the place where, and the manner 
in which, the collision occurred. Upon the whole évidence, I am 
satisâed that the collision took place after the Concho had com- 
pletely rounded Governor's island, and got headed up the East 
river; and that it was about in mid- river, and on a line between 
pier 2 and Gtovernor's island. 

« In behalf of the Concho it is contended, that the collision was 
brought about from the lack of power in the Driscoll; so that the 
master of the Concho was misled as to the tow's rate of motion, and 
did not succeed in getting astern of her, as he had shaped his course 
and expected to do; that the tug and tow, though heading towards 
the New York shore, did not draw away from before the Concho, 
as was expected, but drifted down upon the Concho with the ebb 
tide; and further, that the tug did not make seasçnable efforts to 
keep out of the way. The time of the collision was about two hours 
before the end of the ebb current, which must, therefore, hâve been 
running at the rate of about two knots per hour. 

From the time it took, viz., about 50 minutes, to tow the schooner 
from Newtown creek, about 3| miles, it would seem that the tug 
had a towing power with that schooner of less than two knots per 
hour through the water; so that in crossing the East river tide, 
her advance would be less than her drift, a condition of inefflciency 
no doubt calculated to mislead and endanger other vessels, unless 
fully appreciated and provided against 

; It is doubtful whether towing a heavy tow with so slight 
power ought to be held reasonable and prudent navigation in the 
tides of the East river. It is unnecessary, however, to consider that 
point hère. For the fact of her slow progress through the water 
must hâve been known to the tug; and in broad day it must also 
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have been apparent to the steamsMp, had any carefxil attention 
been given to the tug and the schooner. Timely observation and 
proper maneuvering in référence to the apparent facts, were equally 
incnmbent upon both the tug and the steamer. I think both are 
to blâme for not taking more timely and efficient measures to avoid 
each other. To the DriscoU, it was évident that the Concho vpas 
bound Tip the East river, Her course lay to the southward of the 
DriscoU. The DriscoU must have been nearly half a mile distant 
when the Concho was seen rounding Governor's island. The Dris- 
coU was somewhat in the proper water of the Concho, as I flnd that 
she did not get to the north of mid-river at the time of coUision. 
She should have hauled over to starboard more quicMy and effectu- 
ally than she did, so as to get into the water where she claims to 
have been, but where I am obliged to flnd she was not. She did not 
attempt to get more to the northward until a few minutes before 
collision. 

The Concho, on the other haad, did not keep a proper watch on 
the tug and tow. No report of them was made by the lookout; 
and though seen from the bridge early enough, It is plain not much 
attention could have been given to their movements, untU they were 
quite near. There was abundant unobstructed room for the Concho 
to the right; and had the tow been observed, and had the Concho 
ported in time, so as to pass to starboard by a reasonable margin, 
as she could easily have done, the collision would have been avoided ; 
it would also have been avoided by reversiug sooner, which was 
equaUy in her power. 

Decree for the libelants against the DriscoU and the Concho, with 
Costa; as to the Kawson, the libel is dismissed. 
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THE ARROW. 

THE MATJD. 

WOODBERRY et al. v. THE JOSEPHINE B. and THE ARROW. 

McALLISTER v. THE ARROW and THE MAUD. 

(Circuit Court of Appeals, Second Circuit November 13, 1893.) 

1. Collision— RxTLBs op Navigation. 

A steam lighter, meeting a tug with a scliooner In tow on a liawser 
250 feet long, In Hell Gâte, rounding Hallett's Point on a flood tide, lias 
no right to présume, in the absence of a signal, that the tug will disobey 
the State statute which requires vessels to pass port to port, there being 
no controUing custom of navigation at that point in such cases authorlzing 
a departure from the statute, and is in fault for attempting to pass 
starboard to startward, without signais to that effect 

â. Same— Failubi! op Tug to Stop or Slow. 

A tug towlng a schooner through Hell Gâte, with a flood tide, on a 
hawser 250 feet long, is not in fault in failing to stop or slow on meeting 
a steam lighter which fails to give any signai 
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S. Same— Négligence of Tcb. 

A tug wlll not be heia m fault for taking a single scliooner ttrough Hell 
Gâte on a hawsei" 250 feet long, In thé absence of any spécial régulation 
on the subject, where the testlmony of experts on the subject is con- 
flictlng. 

Appeals from the District Court of the United States for the 
Sduthern pistrict of New York. 

In Admiralty, Libels for collision by Horace W. Woodberry and 
others, owners of the schooner Maud, against the steam lighter 
Joséphine B. and thç steam tug Arrow, and by James McAIlister, 
owner of the Joséphine B., against the Arrow and the Maud. The 
collision happened in Hell Gâte, East river, in the afternoon of 
June 12, 1890, betweeji the Maud, in tow of the Arrow on a hawser, 
bound east, and the Joséphine B. bound west. Both boats were 
damaged, and each libeïed the other and the tug Arrow. The de- 
crees of the district court awarded full damages in the flrst-named 
suit in fayor of the Maud against the Joséphine B. and the Arrow, 
and in the last-named suit awarded half damages in favor of the 
Joséphine B. against the Arrow, and dismissed the libel as to the 
Maud. Eeyersed, with instructions to enter decrees against the 
Joséphine B. in both cases. 

W. W. Goodrich, for the Maud. 

J. A Hyland, for the Joséphine B. 

A. B. Stewart, for the Arrow. 

Before WALLAOE, LACOMBE, and SHH'MAN', Circuit Judges. 

LACOMBE, Circuit Judge. When the master of the lighter first 
sighted the tug the former was just below Negro Point, and the 
latter had just come around Hallett's Point, both, as he says, near the 
center of the channel. The Northam, a large passenger steamboat, 
bound for New Haven, came around Hallett's Point immediately 
after the Arrow and Maud, and overtook them on their starboard 
side, keeping well over to the Long Island shore. The Joséphine 
B. passed to the starboard side of the Arrow and the port side of 
the Northam, and had barely cleared the latter, when she came in 
collision with the Maud, which was towing on a hawser 250 feet 
long. According to the statement of the master of the Joséphine 
B., the Northam was as close to the Long Island shore as she could 
get, and the distance between her course and that of the tug and 
tow was from 100 to 200 feet. He further testifled that the widtli 
of the chanhel there was' about 900 feet The only faults charged 
in the several pleadings are thèse: 

Against the Joséphine B.: (1) That she attempted to pass the 
tow starboard to starboard, instead of port to port; (2) that she 
gave no proper signal in answer to the signal of the Arrow; (3) that 
she did not slow, stop, or back in ttme to avoid the collision or take 
some other steps to avoid the collision. 

As to the Arrow: (4) That she did not slow, stop, or back in 
timeto avoid the collision; (5) that she did not regard the fact 
that the Northam was overtaking her in a place where navigation 



THE JOSEPHINE, B. 815 

is difScult and dangerous; (6) that she went ahead before receiving 
a signal from the Joséphine B.; (7) that she did not keep to the 
north, or Ward's Island, side of the river; (8) that she undertook to 
tow the schooner on a hawser about 300 feet long through Hell 
Gâte. 

As to the Maud: (9) That she did not keep proper lookout; (10) 
that she did not steer directly after the tng; (11) that she did not 
starboard her wheel before collision. 

The fifth of thèse charges of fault was not discussed upon the 
argument, as the mie of the supervising inspectors upon which it 
was predicated. was not in the record, nor apparently proved before 
the district court. 

The neglect of appellants to présent to this court the chart which 
was in évidence in the district court malies it impossible to dé- 
termine as accurately as the district judge could the exact location 
of the collision, the position of the vessels when sighting each other, 
and their subséquent movements. Ali the important witnesses testi- 
fied with this chart before them, carefuUy marking upon it courses 
and positions, which, as the record shows, were noted by letters or 
symbols. Without the chart, much of their testimony is uninteUigi- 
ble. The statements that the collision took place at the "point 
marked *B,' " or that one or other of the vessels was at the time of 
sighting at the points marked "W" or "J," or what not, might as 
well be left ont of the record altogether, if they are not accompanied 
with the map which alone identifies them. 

It is beyond dispute, however, that the Joséphine B., wholly unin- 
cumbered, was moving through a comparatively narrow channel, 
against a very strong tide, while the Arrow, with her tow, was 
moving in the opposite direction, through the same channel, with the 
tide. They were steamboats meeting each other on waters within 
the jurisdiction of the state of New York, and the ruie of the road 
required "each boat so meeting to go towards that side of the river 
which is to the starboard or right side of such boat." Rev. St. N. 
Y. pt. 1, c. 20, tit 10, § 1. This the Joséphine B. did not do. Her 
master admits that when he flrst sighted the Arrow she was 1,200 
feet off. At that time he was in no immédiate danger. He ad- 
mits that he knew the rule of the road, and took the responsibility 
of departing from it, and of directing his course towards the port 
side of the river. He further admits that he might hâve gone be- 
tween the Arrow and the Ward's Island shore, if he had made up 
his mind to do so when he first sighted her. The rocks known as 
the "Hog's Back" interfered with navigation close to the Ward's 
Island shore, but he saw the Arrow before he got near the Hog's 
Back, and might, for ail that appears, hâve kept on that side of the 
channel, stopping his engines, or running them sufflciently slow to 
hold his tug against the current, tiU the Arrow and her tow had 
passed him on the side the law required them to take. Indeed, 
the master of the Joséphine B. admits that he could hâve stopped. 
His excuse for his maneuver is that he supposed the Arrow, having 
a tow on such a hawser, would go well over towards Hog's Back to 
prevent the strong tide that sweeps across the channel from that 
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point from canying such a tow npon Steep or Scaly Bocks on the 
Long Mand side. But he had no right to assume that the Arrow 
■would thus disobey the statate, in the absence of some controUing 
cnstom of navigation at that point, or some notification by her that 
she was intending to départ from the rule of the road. We agrée 
with the district judge that theré is no such prépondérance of évi- 
dence in the case as will establish a custom changing the gênerai 
rule, and no notification to that effect was given by the Arrow; in 
fact the only signal given by the latter was a single blast,'indicating 
a maneuver in confonnity to the rule. The Joséphine B. was there- 
fore clearly in f ault for not obeying the rule of the road, and passing 
port to port. 

The Arrow, going with a tide of such strength, in a channel where 
there were rocks and cross eddies, was in no position to stop or 
slow, — ^a circumstance which disposes of the fault charged against 
her in the pleadings, and numbered 4 and 6, supra. Nor was she 
, in fault for not keeping to the north, or Ward's Island, side of the 
i river, since the statute required her to keep to the starboard side; 
and neither a controUing custom, nor the avoidance of immédiate 
■ danger, nor any notification by the Joséphine B. that she proposed 
to disregard the rule of the road, called for any such maneuver by 
the Arrow. As to the alleged fault, numbered 8, above, viz. the 
taking of her tow through HeU Gâte on a hawser of such length, we 
should be inclined to hold her responsible. Such a method of navi- 
gation seems unwisej but not only is there évidence that it is quite 
common, when a tug has a single large schooner in tow, but some 
of the experts testify that such is the safer course, and that the 
other method would render control of the tug more precarious, 
whUe not increasing materially her control of the tow. We concur 
with the district judge in the conclusion that the conflict between 
the experts is so great that, in the absence of any spécial régulations 
on the subject, the party holding the affirmative of the question has 
not shown towing on a hawser to be a fault, by a fair prépondér- 
ance of proof. 

As to the Maud, we concur with the district judge in exonerating 
her. That she did sheer or sag somewhat to starboard is probable, 
but in such a tide this was unavoidable. It was not the proxi- 
mate cause of the collision. 

Becree reversed, and cause transmitted to the district court, with 
instructions to decree, in the flrst case, in favor of the Maud against 
the Joséphine B. for full damages, and to dismiss the libel against 
the Arrow, with costs of both courts to the Maud against the 
Joséphine B.; and, in the second case, to dismiss the libel of the 
Joséphine B. against both Arrow and Maud, with costs of both 
courts to the Arrow. 
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FOSDICK T. LOWELL MACHINE SHOP et aL 

(Circuit Court. D. Massachusetts. December 9, 1893.) 

No. 2,872. 

1. Lachbs— What Constitutes— Infkingement op Patent. 

An action was brought by the son and administrator of a patentée 18 
years after the latter's deatli, and 10 years after tbe expiration of tlie 
patent, alleging infringement during the whole term of the patent The 
patentée had llved in the same town wlth défendant from the time of 
receiving the patent until hls death, nine years later, and It did not ap- 
pear tlmt he ever claimed infringement HeUi, that complainant was 
guilty of ladies, and equlty would afford Mm no assistance by way of 
discovery. 

2. Same— Bill Fon Discovfrt. 

When plaintiff is guilty of gross lâches, equity wlll décline to inter- 
fère under a bill for discovery, the same as under a bill for relief. 

In Equity. Bill of discovery in aid of an action àt law brought 
by Sylvester W. Fosdick, administrator, against the Lowell Machine 
Shop and others. Heard on exceptions to the answer. Bill dis- 
missed. 

John T. Wilson, for complainant. 

John Lowell and John Lowell, Jr., for défendant 

COLT, Circuit Judge. This is a bill for discovery in aid of an 
action at law on a patent The case was heard on exceptions to 
the answer. The foUowing facts appear by the bill: The patent 
was granted to John F. Fosdick, the plaintiff's intestate, on Decem- , 
ber 23, 1862, and the patentée died 9 years afterwards, in 1871. In 

1889, 18 years after the patentee's death, and 10 years after the ex- 
piration of the patent, the plaintiff, a son of the patentée, took out 
letters of administration on his father's estate, and at the ilay term, 

1890, brought an action at law in this court against the défendant 
corporation for infringement of said patent during the term of 17 
years for which ît was granted, and claiming actual damages in the 
sum of $1,000,000. It does not appear that the patentée made any 
claim for damages during his lifetime, or that the plaintiff made 
any claim prior to the commencement of suit, and no sufScient rea- 
son is assigned why the bringing of suit was so long delayed. It 
appears that the patentée, during his lifetime, resided in Lowell, 
where the défendant corporation has its place of business, and that 
the plaintiff is a citizen of Boston. 

On this state of facts, I do not think that the aid of a court of 
equity should be invoked in favor of the plaintiff, but that such aid 
should be refused, by reason of gross lâches and négligence in pros- 
ecuting this claim. It is a well-settled principle that a court of 
equity will not give its assistance to enforce a right, however 
clear it may hâve once been, when a long time has elapsed without 
action by the owner of the right Hence, in matters of account 
although not barred by the statute of limitations, courts of equity 
refuse to interfère, after a considérable lapse of time, from consid- 
érations of public policy, growing out of the difficulties of doing 
v.58F.no.6— 52 
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en tire justice when the original transactions hâve tiecome obscure 
by lapse of iimè, and the évidence may be lost. Story, Eq. Jur. § 
529; Badger v. Badger, 2 Cliff. 137; Id., 2 Wall. 87. It seems to 
me that this rule applies to tMs case with much force. 

I am aware that this is a bill for discovery, and not a bîll for re- 
lief. By the modem practice, a court of equity will entertaln a de- 
murrer, plea, or answer to a bill of discovery, which relies on a spé- 
cifie défense at law. Langdell, Eq. PL § 176; Smith v. Fox, 6 Hare, 
386. I can see no good reason why a court of equity should not 
décline to interfère in the case of a bill for discovery, the same as 
in the case of a bill for relief, where the plaintiff has been guilty 
of gross lâches and long acquiescence. In no case should the aid 
of a court of equity be invoked in favor of a stale claim. 

Bill dismissed. 



BALL & SOOKBT FASTBNER CO. t. BALL GLOVB FASTBNINQ C0.« 

(Circuit Court of Appeals, First Circuit October 27. 1893.) 

Na 57. 

1. Bpeciftc Pebfobmanci!— Nature of Contract— Patents for Inventions. 
Wliere the parties to litlgatlon respectlng rival patents malte a com- 
promise contract, wliereby one witlidraws from the business, tums over 
to the oiber ail his to.ols, and grants bim an exclusive license, the latter 
to issue to the tradé samplcs of thé goods, and ofCer them to the publio 
in the same manner as other goods of its own manufacture, and carry on 
the business for the common interest, this créâtes an agency and flduciary 
relations, and a bill for spécifie performance wiU lie to enforce it. 

i. 8ame— Construction of Contract. 

Such a contract assumes that the patents referred to In it are valld, ac- 
cording to the true construction of their claims; and plaintiff 's i)atent3 
cannot, for the purposes of the contract, be limlted or affected by the 
Issuance of a patent to défendant on a prior application pending at the 
time of the contract 

l Bamb— Limitation of Claims— Rejbction and Ambndment. 

Application of the rule that the amendment of a re]ected broad claim by 
the Insertion of spécifie détails restrlcts the claim, at least with réf- 
érence to the particulars named, to the précise détails in the précise 
forms described, although a différent form might be a mère mechanical 
équivalent 

i. Bamb — Infringbment— Equivalents. 

Where the essence of a patent is the mère fashion of detailed construc- 
tion In glovè: fasteners, a soeket -with yielding sldes to receive a bail can- 
not be the équivalent of an eyelet, through which the bail or button péné- 
trâtes, and protrudes on the further side. 

S. Same— Qlovb Fasteners. 

The second claim of patent No. 290,067, and the fourth claim of No. 
806,021, issued to Edwin J. Kraetzer, December 11,- 1883. and September 
80, 1884, respectlvely, for Improvements in glove fasteners, are restrlcted 
by thé proceedings in the patent office to the précise détails described. 38 
Fed. Rep. 309, 39 Fed. Rep. 790, and 53 Fed. Rep. 245, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

In Equity. Bill for relief in respect to a contract relating to cer- 
tain patents for improvements in glove fasteners. There was a 

'Behearlng granted. 
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decree for complainant in the court below. See 36 Fed. Eep. 309, 
39 Fed, Rep. 790, and 53 Fed. Kep. 245. Respondent appeals. Re- 
versed. 
The contract in question was as f oUows : 

This agreement, made thls twenty-first day of March, A. D. 1885, by and 
between the Bail and Socket Fastener Company of Nashua, N. H„ a corpora- 
tion duly organized under the laws of the state of New Hampshlre, party of 
the flrst part, the Bail Glove Fastening Company, of Boston, Mass., a corpo- 
ration duly organized under the laws of the state of Massachusetts, party of 
the second part, and Henry M. Rowe, of WInthrop, William F. Grlffin, of 
Boston, Edwin J. Kraetzer, of Cambridge, George R. Gay, of Cambridge, 
Sylvester S. Crosby, of Cambridge, and Alfred T. Turner, of Cambridge, ail 
in the state of Massachusetts, party of the thlrd part, witnesseth: That 
■whereas, the party of the first part owns and controls certain letters patent 
granted to William S. Eichardson, and Is engaged in the business of making 
what are known as "bail and socket fasteners;" and whereas, the said party 
of the second part is proprietor of certain letters patent dated September 30, 
1884, numbered 306,021, and other letters patent dated July 17, 1883, num- 
bered 281,376, and other letters patent dated December 11, 1883, numbered 
290,067, ail granted to Bdwln J. Kraetzer for improvement In glove fastener, 
and also owns and controls two English patents, one dated January 22, 1884, 
No. 1,861, and the other dated August 15, 1884, No. 11,319, or however other- 
wise the two English patents may be numbered, the same being taken as a 
communication, and for said Invention of sald Kraetzer, as patented in the 
United States; and whereas, the party of the second part began the manu- 
facture of glove fasteners under said Kraetzer patent, and the party of the 
first part brought suit In the circuit court of the United States for the flrst 
circuit and district of Massachusetts against the parties herein named 
as parties of the thlrd part, being stockholders of the said Bail Glove Fasten- 
Ing Company, which suit is still pending and undetermined; and whereas, 
the parties hereto are desirous of adjusting their controversies, and of mak- 
ing a business arrangement for the manufacture of said Kraetzer fastenings 
for common advantage: It is hereby understood and agreed by and between 
the parties of the first and second parts that the party of the flrst part is 
hereby made the exclusive licensee, under the said Kraetzer patent for the 
United States, and under the said English letters patent, to manufacture 
and sell glove fastenings, or other fastenings embodying the contrivances and 
improvements shown tn the said Kraetzer letters patent, and to that end 
agrée to transfer to the said party of the first part the dies and tools already 
made for the manufacture of said articles. And the party of the first part 
hereby agrées to issue to trade samples of the said goods, and offer the same 
in the same manner that It now issues or offers, or shall hereafter issue or 
ofCer, other goods of its own manufacture. It being understood that the 
présent method of exhibiting bail and socket fasteners to the trade is to put 
samples of the several sorts upon cards for the sélection of customers, each 
sort of fastening having a particular number. The priée to be put upon said 
Kraetzer fasteners by the party of the flrst part shall not exceed the priées 
put upon the bail and socket fastenings as now known, and shall not exceed 
similar goods for slmilar uses made by the Bail and Socket Fastener Com- 
pany. The object of this article being that the Kraetzer and Eichardson 
fasteners shall be ofCered by the Bail and Socket Fastener Company to the 
trade on equal footing and terms, and that the public may sélect between 
them on their merits. And similar rates of discount for similar quantities 
shall be allowed on sald Kraetzer fastenings as on the Eichardson. And for 
each and every gross of the Kraetzer fastenings sold by sala Bail and Socket 
F'astener Company the party of the flrst part shall accoimt for Kraetzer fas- 
teners to the party of the second part once In six months, to include the last 
days of June and December, for ail sales made in the preceding six months, 
renderlng the account wlthin the first fifteen days of July and .Tanuary, re- 
spectlvely, and will pay for each and every gross sold within the perlod of 
the account at the rate of twenty cents a gross as royalty on said Kraetzer 
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fastenlpgs. ' Thls agreement or Ucense Is to continue during the li'e o£ the 
sald patents, both in the United States and in England. Tlie party of the 
second part is to pay the Bnglish patents fées as they accrue from time to 
tlme. The party of the flrst part is to prosecute infringements of their pat- 
ents at their discrétion, and the party of the second part is to prosecute In- 
fringements of Its patents at its discrétion: provided, however, that If the 
party pf the flrst part thinlis it of paramount Importance that an infringe- 
ment should be prosecuted, which the party of the second part does not con- 
sider should be, the party of the flrst part may prosecute infringements of 
the Kràetzer patents in the name of, and for the advantage of, the party of 
the second part, on assuming the cost of prosecution, and Indemnifying the 
party of the second part agalnst loss for damage therefor. And it is further 
understood and agreed by and between the parties of the flrst and thlrd 
parts that a stipulation shaU be made for the discontinuance of the suit now 
pending, without costs or préjudice, and that the reason shall be stated in 
said stipulation that the complalnants hâve compromised the contention, and 
undertaisen the manufacturé of the goods aUeged to be infrlnged for mutual 
beneflt of the parties interested. Executed and dellvered by the treasurers of 
the respective corporations on the day and year flrst above wrltten. 

The Bail & Socliet Fastener Co. 
By Wm. S. Richardson, Treas. 

Bail Glove Fastening Co. 
[SeaL] By W. F. Grlffln, Treas. 

Henry M. Rowe. 

William F. Oriffln. 

George E. Gay. 

In présence of (corrections belng flrst made as noted by my initiais in the 
margln) Thomas Wm. Olarke. 

Whereas, slnce the foUowing agreement of March 21, 1885, was slgned, an 
interférence has been declared between the said Kràetzer patent, No. 290,067, 
and an application of W. S. Richardson, of which the Bail and Socket Fas- 
tener Company is or will be the assignée, It is hereby understood and agreed 
by the sald Richardson and by the Bail and Socket Fastener Company that. 
In case the sald interférence is declded In favor of said Richardson, such dé- 
cision shaU In no way prevent the carrylng out in good faith of the afore- 
sald agreement of March 21, 1885. Hxecuted and dellvered thls eighth day 
of Aprll, 1885. Wm. S. Richardson, 



In présence of W. P. GrWan. 



The Bail and Socket Fastener Co. 
By W. S. Richardson, Treasurer. 



Cousten Browne and Tkomas W. Olarke, for appellant. 
John E. Bennett and William B. H. Dowse, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. The appellant (respondent below) con- 
tends that there is no jurisdiction in equity over the subject-matter 
of this bill. H it is a bill for infringement, as the complainant be- 
low seems to regard it, the parties are properly made, and the juris- 
diction is, of course, not to be questioned. If it is to be taken as 
a bill for a spécifie enforcement of rights under the contract set 
up in it, the court is yet of the clear opinion that for that purpose 
we hâve hère the proper parties, alid fiiU jurisdiction in equity over 
the merits of the controversy. 

The prayers of the bill are suflScient in either aspect, as they in- 
clude discovery and an account, a decree for payment, injunctions 
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to prevent the violation of the provisions of the agreement, and 
"such other relief as the equity of the case may require." So far 
as the relief desired is a mère account of stipulated royalties, 
counsel are not able to point ont any décision of the suprême court 
clearly sustaining tibie biU. On the other hand, it ia claimed that 
Root V. Railway Co., 105 U. S. 189, defeats jurisdiction in the case at 
bar. But that was a case of a mère tortious infringement of a 
patent expired before the biU was brought, while this suit, in one 
View, relates to patents still in life, and, in another, to agreed 
royalties. 

The contract stipulated that the respondent below should render 
semiannual accounts; and as it was exclusively to conduct the 
manufacture and sale of the goods in question, and as the knowledge 
of the facts necessary to make an account was therefore peculiarly, 
and, indeed, wholly, its own, there is a strong equity in favor of 
enforcing speciâcaUy this portion of the agreement But the mat- 
ter before the court is one especially the subject of equity jurisdic- 
tion and relief. This will appear from an examination of the terms 
of the contract between the parties. This stated that they were 
desirous of making a business arrangement for the manufacture of 
the Kraetzer fasteners for common advantage. It made the re- 
spondent below the exclusive licensee under the Kraetzer patents, 
so that the complainant below withdrew from ail active part what- 
soever. It provided that the complainant should transfer to the 
respondent the dies and tools, and that the latter should issue to 
the trade samples of the goods, and offer the same in the same 
manner as other goods of its own manufacture. It stated that its ob- 
ject was that the Kraetzer and Richardson fasteners should be 
offered by the respondent to the trade on equal footing and terms, 
so that the public might sélect between them on their merits ; also, 
it provided that, in disposing df the litigation then existing, it 
should be stated that a compromise had been made for the mutual 
beneflt of the parties interested. It was agreed that the contract 
should continue during the life of the various patents referred to in 
it. 

We find, then, an arrangement by which, for a period of years, 
the complainant below unreservedly intrusted itself, its interests, 
and property related to the subject-matter of this suit, to the hands 
of the respondent below; and the latter undertook to carry on the 
résultant enterprise for the common interest. Perhaps this did 
not create a trust, in the technical sensé of the word; but it did 
create a joint interest, an agency, and flduciary relations, with ail 
the duties resting on the respondent which the word "flduciary" im- 
plies. The adjustment and protection of rights and interests grow- 
ing out of such joint and flduciary relations are the peculiar 
privilèges of equity jurisprudence, by the consent of ail the au- 
thorities. 

Having determined that the circuit court had jurisdiction to pass 
on the merits of the case at bar, it remains to be considered what 
they are. First of ail, it must be admitted that a contract of this 
character, establishing flduciary relations, must be liberally con- 
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strued to maintain its purpose, secure good faith in its exécution, 
and prevent unjust évasions. Nevertheless, if a complainant has 
mistaken Ms remedy, or if his bili is not properly framed to meet 
truly the breach of the agreement, if there is a breach, the court 
ought not to attempt to make the law elastic, beyond what the law 
permits, eren though the resuit may temporarily delay justice. 

The appellee, while at times insisting that the case présents only, 
or maiiûy, questions of infringement, at other times urges upon 
the court that the specifled royalty was to be paid on ail f asteners 
"embodying the contrivances and improvements shown in the said 
Kraetzéi* letters patent." What we put in quotation marks is, in- 
deed, an extract from the contract in controrersy; but the appellee 
apparently dwells on the word "shown," as though ail contrivances 
and improvements exhibited by the Kraetzer patents were to be 
regarded by the court, rather than only those which are teChnically 
claimed in them. But the bni was not framed to raise this proposi- 
tion. While its allégations are limited to the inventions which 
were patented, and in accordance therewith, the decrees in the 
circuit court were speciflcally basëd upon the second claim of 
Kraetzer's first paten^ and the fourth claim of his second. There- 
fore, we are to deal, not with what is shown in either the Eichard- 
son or Kraetzer patents, in any gênerai sensé of the word, but with 
what was cotered by the respective claims thereof, and we are to 
deal with them on the principles which we will now set out: 

The question of the validity of the Kraetzer patents stands, so far 
as this case is concemed, upon the agreement between the parties, 
which, for ail présent purposes, assumes that both the Kraetzer and 
Bichardson patents are valid. We start, therefore, with the proposi- 
tion that aU the patents referred to in the agreement are to be 
taken tO be valid according to their respective claims. We also 
start with the further proposition that the Kraetzer patents are 
in no way affected, for the purposes of this cause, by the one issued 
to Bichardson, September 8, 1885, No. 325,699, because that was 
obtained on his application shown in the indorsement on the con- 
tract, and was thereby provided for. The case is to stand as 
though it had never been applied for or issued, and as though none 
of its claims had ever been conceived by his brain. Much testimony 
will be found in the record touching this indorsement; but it is not 
necessary to dwell on it, as its efféct is too clear to be misunder- 
stood. Indeed, independently of it, the resuit would be the same. 
To permit any undisclosed improvements controlled by either party 
to be set up for the purpose of limiting the rights of the other under 
the contract at bar, and especially for diminishing the apparent ex- 
tent or validity of its patents, would eflfect an unjust évasion of the 
stipulated termSi To sum up: So far as this suit is concerned, the 
varions patents referred to in the agreement are to be held valid, 
and the claims in each to be fuUy sustained according to their fair 
intent, as Such claims are usuaUy construed under the rules of the 
patent laws; and, so far as the validity and extent of the claim» 
are concerned, neither is to be diminished by any prier patents or 
inventions, known or unknown, disclosed or undisclosed, although 
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they may come in, to some extent, for the purposes which we will 
state. 

The record contains very mucù toucùing ttie state of the an, 
and prior patents. From what we hâve already said, it is plain 
that they cannot be introduced hère for the purpose of invalidat- 
ing any of the patents covered by the contract, or any portion 
of any claim of any of such patents. Nevertheless, they, as well 
as the file wrappers and their contents, are appropriate to be con- 
sidered for ascertaining the true construction of the varions pat- 
ents involved, and especially for determining whether, according 
to such construction, the improvements were of a primary or sec- 
ondary character, and how far the combinations admit of the doc- 
trine of équivalents. On this topic, it is to be borne in mind that, 
in gênerai, for the purposes of a bill of this character, while the 
validity of the several claims of the varions patents cannot be at- 
tacked, their true construction, assuming them to be valid, must 
be ascertained, as in cases of bills in equity for damages and in- 
junctions against strangers infringing. 

Ooming, therefore, to the fasteners of the later Kraetzer pat- 
ent, No. 306,021, which clearly differ, at least in style, from the 
Eichardson fasteners, in that the former présent the appearance of 
a button, the question arises whether the patent Is of such a pri- 
mary character that it is to be construed broadly, or whether it 
is to be held narrowly, not merely to the combination, but even to 
the précise form of combination shown in the spécification and 
claims. With référence to this, we examine only claim 4, as that 
is the only one brought to our attention, or to the attention of 
|the circuit court, and is the one upon which the decree of that court 
waa expressly based. Looking at the gênerai state of the art, this 
iclalm is, presumably, not to be construed to cover every fastener 
Ihaving a hood, or the appearance of a button. This is plain from 
the Mead patent. No. 227,440, issued in 188Ô, and several other 
patents contained in the record, and which need not be stated in 
détail. Nevertheless, notwithstanding this prestmiption, and for the 
reasons already stated, if the claim is, in fact, so broad as to cover 
every fastener with a hood having the appearance of a button, the 
patent, for the purposes of this case, must be construed accord- 
ingly, although its issue was inadvertent, and although, as against 
strangers infringing, invalid. But, for the purpose of ascertain- 
ing its true construction, we tum to the flle wrapper and con- 
tents. It there appears that the patent, as originally applied for, 
was rejected on account of the Schloss English patent of 1870, 
frequently referred to in the record. It was thereupon amended 
by inserting in the fourth claim the words, "its base ring as de- 
scribed, and," so as to read, "and with a separate hood having two 
ears extending from its base ring as described, and between said 
flanges or jaws." The reasons for this amendment need not be 
stated in détail, but they may be inferred from the addition to the 
spécifications which relates to the Schloss patent. This amend- 
ment must be held to be a conclusive admission that claim 4 does 
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not cover a primary improvement, and must be limited to a coin- 
binatioû having ears extending fram the base ring precisely as 
described, although ears extending from another point migM be 
a mechanical équivalent. After tbis amendment, the application 
was again rejected, on the ground that it was anticipated by the 
British patent of 1877, No. 809, issned to Bayer, and also frequently 
spoken of in the record. In conséquence of this, the claim was 
again amended by inserting the word "entire" before "ring," so as 
to read, "an entire ring, provided with two elastic flanges or jaws," 
and the spécifications were amended by inserting what now ap- 
pears touching this Bayer patent. 

The rule touching the effect of such amendinents has been sev- 
eral times laid down by the suprême court in patent causes, 
although it is only a peculiar application of the gênerai principles 
of law relative to the interprétation of instruments. In the case 
at bar, the amendments relate to the very pith and marrow of 
the alleged improvement, touch directly the question of novelty, 
and were understandingly and deliberately assented to; so that 
the rule of interprétation referred to undoubtedly applies. Union 
Metallic Cartridge Co. v. United States Cartridge Co., 112 U. S. 
624, 5 Sup. et. Eep. 475; Crawford v. Heysinger, 123 U. S. 589, 
8 Sup. et Eep. 399; and Watson v. Kailway Co., 132 U. S. 161, 165, 
10 Sup. et. Eep. 45, are striking instances of its application un- 
der circumstances closely analogous to those of the case at bar. 

It îs plain, therefore, that the amendments stated compel such 
a construction of this claim as, at least with référence to the two 
particulars in which amended, narrows it down to précise dé- 
tails in the précise forms described. While, with référence to 
other éléments, there may be some room for objections to équiva- 
lents, with référence to thèse two particulars there is, essentially, 
none. The attention of the leamed judge of the circuit court could 
not hâve been properly called to the flle wrapper and its contents, 
and to the amendments which we hâve explained. Kraetzer is 
estopped from claiming that "ears," or what will answer their pur- 
pose, extending from anything except the base of the hood, are 
the équivalent of his devices. Even if the whole substance of his 
inventions, in other particulars, was found in the fasteners manu- 
factured by the respondent below, yet the bill could not be sus- 
tained, so long as the amendments to claim 4 touching "an en- 
tire ring," and the extension of the "two ears from the base ring 
of the hood," are not covered. In the Kraetzer fasteners, the two 
ears are upset over the ring located on the inside of the fabric, 
for the purpose of combining the whole device together, and se- 
curing it to the glove. As stated in the claim, thèse ears ex- 
tend from the base ring of the hood, and nowhere penetrate any 
part of it. In the Mead fasteners, of which complaint is made 
in this suit, the ears which thus bind the différent parts to each 
other penetrate the dôme of the hood from without, and are upset 
within it, before reaching any part of its base. In this particular, 
the Kraetzer fasteners, as covered by claim 4 of his later pat- 
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ent, — giving this claim its true construction, in view of the file 
wrapper and its contents, — are not imitated in the Mead fasteners. 
As the claim cornes down to the merest mechanical détails, a 
change in such détails is not a colorable departure, but a sub- 
stantial one, so far as this patent is concerned. Dufl v. Pump Co., 
107 TJ. S. 636, 639, 2 Sup. Ct. Eep. 487. 

It is tnie that the complainant below claims that the very 
principle of the invention is "the addition of a hood to the eyelet, 
or fastening device, of the buttonhole member, to give it a button- 
like appearance." We hâve seen it is not possible to maintain 
this proposition, though, if it were, onr conclusions would probably 
be in conformity with the views of the circuit court. 

The proposition of the complainant below with référence to the 
second claim of the earlier Kraetzer patent, which claim is the 
only other basis of contention bronght to the notice of the court, 
is stated as foUows: 

"The buttonhole member [meanlng the Head devlce] Is a spring-flanged 
eyelet formed of two parts,— a ring or base provided with two spring flanges, 
and an eyelet for securing the spring flanges to the flap of the glore. The 
spring-flanged eyelet thus formed may very properly be said to be an exact 
counterpart of the Kraetzer spring-flanged eyelet. It is Immaterlal how you 
designate the parts, slnce the fact remains that the parts are substantially 
Identlcal." 

In view of the complicated history of the second claim of the 
earlier Kraetzer patent, as shown by the file wrapper and its con- 
tents, the court feels sensibly the omission from the application for 
it of any explanation of the nature of the invention which it covers, 
especially as there is also a like lack in the proofs. The patent 
contains nothing touching this particular, except the following: 

"It [meanlng the invention] conslsts in a novel construction and arrange- 
ment of the parts as herelnafter more fuUy set forth and clalmed, by which 
a cheaper and more effective devlce of this character is produced than Is now 
in ordinary use." 

It is claimed that no such explanation is needed, because the 
question of identity, as between the Kraetzer patents and the Mead 
construction, may be determined by the court upon comparison. 
But whether or not this is practicable dépends on the further ques- 
tion, whether the device is so simple that one not skilled in the art 
can be assumed to understand it, and probably, in the présent case, 
to understand, also, the somewhat complicated methods of manu- 
facturing the various fasteners presented in this record, with référ- 
ence to the facility and cheapness of production. It is true that by 
a practice which seems to hâve somewhat gained favor in the 
courts, and which appears to be preferred by some patent solicitors, 
a description is held sufQcient, if from it, aided by the drawings, 
the model, and the other parts of the application, the invention can 
be fuUy ascertained. Kob. Pat. § 489, note 1. In other words, the 
position seems to be that what can be made certain by any reason- 
able amount of skill is of itself certain. 

WhUe, however, it is not necessary, for the présent case, to con- 
sider how far a description is suflQcient which gives only the de- 
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taiïs of the article claimed, without stating the pith of "what the 
novelty consista of, or how far the invention extends, we are com- 
pelled to repeat that the absence of this, in the case at bar, alike 
in the spécifications and in the proofs, in connection -with the com- 
plicated history of this second claim, and the entire lack of explana- 
tion of the varions steps taken in perfecting it, has added to the 
difQculty which the court has had in arriving at its conclusions. It 
appears from the brief of the appellee that there was used by it in 
the circuit court an afBdavit of Mead, apparently somewhat ex- 
plaining the nature of the various inventions, and which may hâve 
materially affected the conclusions of that court; but we do not 
find this in the proofs submitted to us. 

An examination of the record discloses that this second daim is 
merely for a combination of the narrowest and most précise charac- 
ter. Moreover, while it is true, as said by complainant, that there 
might be such a device as a proper eyelet with a hood added, and 
while the later Kraetzer patent cornes quite near this, yet, for the 
purposes of the fasteners in controversy, the socket with yielding 
sides, which in the Eichardson patents antedates Kraetzer, and 
appears agaiû in the Mead device, cannot be the équivalent of an 
eyelet, — a thing in such copimon and universal use, — whetlier with 
or without Kraetzer's flanges. To maintain otherwise, where the 
essence is in the mère fashion of detailed construction, is contrary to 
the common sensé of mankind. The eyelet answers the purpose 
of a buttonhole, the metallic sides being simply for protection and 
support, — the baU, button, or whatever it may be, penetrating, and, 
as expressly stated in Kraetzer's spécifications, protruding on the 
outer side, — while the socket, as used in the devices now before 
the court, answers throughout as a cap, and as a crude bail and 
socket joint Pending the numerous efforts of Kraetzer to obtain 
this patent, and in referring to the Eichardson patents. No. 260,050 
and No. 276,714, he said in his letter to the commissioner of patents 
of October 1, 1883, that they "show no eyelets," yet each of them 
had the socket with yielding flanges. While, under other circum- 
stances than those at bar, and with référence to other devices than 
those which we are now considering, an eyelet and a socket may 
prove to be équivalents, yet, for the présent uses, there is an essential 
distinction between them. 

It is not necessary to foUow with entire détail the fortunes of 
Kraetzer's application for this earlier patent. Originally, it con- 
tained six claims, one of them, as already stated, being speciflcally 
for his alleged eyelet, which was afterwards abandoned. His first 
application was rejected on the ground that it was anticipated by 
the Eichardson patents No. 260,050 and No. 276,714 His claims 
were amended, and a patent again refused for apparently the same 
reason. Pinally, what is now the second claim was stated as one for 
a combination of a baU catch adapted for attachment to a glove, 
and an eyelet, with certain détails, which were described. This 
was again rejected as anticipated by the Eichardson patents, al- 
ready referred to. It did not describe the particular method of 
attaching the bail catch, and, being thereafterwarda amended so as 
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to describe this inthe précise terms wfaich now appear, it was at last 
allowed. Thus, on tke principle of the cases wMch we hâve already 
cited, Kraetzer's patent came down to minute détails of an inner plate, 
an outer plate, a stud, a shank, and a bail, and an eyelet, witliout any 
right to assert originality as to the éléments which we hâve named, or 
any of them, or even as to the combination of those éléments, except 
with the minute détails specifled; and no contrivance which uses the 
socket can be held as infringing his second claim, of which the 
detaUs of an eyelet are confessed on the patent ofiice records to form 
a part. 

The complainant below urges upon the court that the whole trans- 
action was an intentional fraud on the part of the respondent be- 
low, and that developments subséquent to the exécution of the con- 
tract in question show an entire want of good faith in its negotia- 
tion. The bill, however, is not so f ramed as to caU upon the court 
to investigate propositions of this character. It does not foUow that 
the complainant is without remedy. If the Mead device was more 
désirable than that of the complainant, it, perhaps, ought to super- 
sede it; but if, on the other hand,'the Mead fasteners are not 
superior, and especially if they are inferior, or hâve been adopted 
and pressed upon the market by the respondent solely for the pur- 
pose of evading payment of royalties to the complainant, or other- 
wise under such circumstances as to charge the former with profits 
on account of the fiduciary relationship already described, it is to be 
presumed that the latter has ample remedy on the contract at law 
or in equity. Thèse matters, however, are not now for considération, 
as the bill rests entirely on the claim that respondent below has 
produced the very article covered by Kraetzer's patents, and we 
suggest them only in order that the parties may see we do not go 
beyond what the précise issues now before us call for. 

Decree of the circuit court reversed; case remanded to that court, 
with instructions to dismiss the bUl, with costs- 



BOOK et al. v. JUSTICE MIN. CO. 
(Circuit Court, D. Nevada. November 27, 1893.) 

1. EQtfITT JURISDICTION — WaTVER OF OBJECTIONS THERBTO. 

One wlio files a bill asklng équitable relief, procures the appolntment of 
an examiner, takes testlmony before him, submits tlie same to the court, 
and argues the case on the theory that it is an equity suit, thereby waives 
his right, if he ever had any, to a jury trial; and it is too late, ,when the 
issues hâve been found against him, to claim that the suit was really 
an action at law. 

2. Same— FEDERAL Courts— State Statittes. 

A suit by a person in possession of real estate to détermine an adverse 
claim under tbe Nevada statute (Gen. St. § 3278) Is an equity suit, and 
cognizable as such in the fédéral courts. 
8. Eqoity Pleadikg— Answer and Ckoss Bill — Waivbk ot- Objections. 

If matters which should be included in a cross bill are set up in the an- 
swer, and no objection is made until the issues are determined upon 
évidence introduced by both parties, this is a waiver of the technical 
objection, and tlie court may grant affirmative relief upon the answer, 
as if it were a cross biU, 
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In Equity. Suit by William Book and W. H. JBlowey agaînst 
the Justice Mining Company to détermine an adverse claina. On 
motion for a new trial. Denied. 

Eobert M. Clarke, for complainants. 
W. E. r. Deal, for défendant 

HAWLEY, District Judge, (orally.) Complainants move the 
court for a new trial; among other things, upon the ground that 
the case was an action at law, and not a suit in equity, and should 
hâve heen tried by a jury. Complainants' position relative to the 
character of this suit is, to say the least, very inconsistent. It 
seems to be: (1) That, if they had won, it would hâve been an 
oquity suit, and they would hâve been entitled to a decree; but, 
having lost the case upon its merits, it is an action at law, and 
they are entitled to a trial by jury. (2) The court had jurisdic- 
tion to enter a decree in their favor, but it had no jurisdiction to 
enter a jiecree in favor of the défendant. (3> If they had won, 
they would hâve won everything; but, having lost, they bave lost 
nothing. It is admitted that the bill was filed under the belief 
that equity was the proper remedy; but counsel for complainants 
claims that he was mistaken as to the proper form of the action. 
The bUl prayed for équitable relief as foUows : 

"That said défendant be requlred to appear and answer thls complalnt, 
and show to the court lis pretended title, interest, and estate, and that upon the 
final hearing your orators be adjudged and decreed to be the owners of sald 
Peerless mining claim and location, and that defendant's clalm thereto be ad- 
judged and decreed to be Invalld, and that défendant be perpetually enjolned 
from claimlng or asserting any tltle, Interest, or estate In and to said Peer- 
less minlng clalm and location." 

The défendant answered, asserting title to the property, fully 
setting up its adverse claim, and prayed for affirmative relief, as 
f oUows : 

"Thls défendant further humbly prays that thls défendant be adjudged and 
decreed to be the owner of said West Justice mining claim, and of said James 
G. Blalne minlng clalm, as hereinbefore described, and that complainants' 
claim to said portions thereof hereinbefore described be adjudged and de- 
creed to be Invalld, and that said complainants be perpetually enjolned 
from claiming or asserting any tltle, interest, or estate in or to said West Jus- 
tice mining claim and location, or In or to said James G. Blaine mining 
claim and location, or any part thereof, and that an injunctlon be Issued 
from thls honorable court, enjoining and restraining sald complainants, or 
either of them, their, or either of thelr, agents, attomeys, or employés, from 
worklng or digging In or upon either of sald mining claims and premises, 
and from extracting and digging or carrying away any of the rock, earth, or 
ore in either of sald mining claims, or from tnterfering In any manner there- 
with, and, upon the final hearing, that sald Injunctions be made perpétuai." 

When issue was joined, complainants moved for the appointment 
of an examiner to take testimony in the case, and an examiner 
was so appointed by consent of the parties to this suit. The tes- 
timony was taken before the examiner, and submitted to the court. 
The case was tried before the court, and decided, as an equity 
suit, without objection being made by either party as to the form 
of the action. 
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The parties having joined issue, each asking for équitable re- 
lief, and having voluntarily asked for the appointment ol an ex- 
aminer, and taken testimony before Mm, and submitted the same 
to the court, and argued the case upon the theory that it was an 
equity suit, hâve waived their right, if any they ever had, to hâve 
a jury, and it is now too late to object to the form of the action. 
Kelly V. Smith, 1 Blatchf. 290; Magee v. Magee, 51 Bl. 503; Eail- 
way Co. V. Ward, (Dl. Sup.) 18 N. E. 828; Crump v. IngersoU, 47 
Minn. 182, 49 N. W. 739; Freeland v. Wright, 154 Mass. 493, 28 
N. E. 678; Landregan v. Peppin, 94 Cal. 467, 29 Pac. 771; Evans v. 
Gk)odwin, 132 Pa. St. 136, 19 Atl. 49; Levi v. Evans, 57 Fed. 681; 
Eeynes v. Dumont, 130 U. S. 395, 9 Sup. Ct 486; 1 Daniell, Ch. Pr. 
555. In Landregan v. Peppin, which was an action brought un- 
der the provisions of section 738 of the Code of Civil Procédure of 
Califomia for the purpose of quieting title to certain quartz mines, 
the compMnt was in the usual form, and the answer denied the 
allégations thereof, except as to the adverse claim, and alleged 
that at, and for a long time prior to, the commencement of the 
action, the défendant was the owner of, in the possession of, and 
entitled to the possession of, ail of said real estate. The court 
found ail the allégations of the complaint to be true, and a de- 
cree was entered, quieting plainttfPs title. After the entry of 
the decree, plaintiff moved the court for an order to the sheriff 
that he be placed in possession of the property. The défendant 
opposed the motion. The court, in discussing the question, said : 

"It will be noticed that section 738 of the Code of Civil Procédure, which 
provides for the détermination of adverse clalms to realtj^ Is very broad In its 
termfs, and includes ail adverse interests, from a claim of a title In fee to 
the smallest leasehold; and, miquestionably, it is the duty of the défendant to 
set out hls interest, whatever it may be, wien called upon, vmder thls section 
of the Code. If he has an adverse claim which will support an issue at law, 
upon which he desires a jury trial, it is hls duty to set out that claim, make 
that issue, and demand a jury trial. In this action it Is not necessary to 
détermine whether or not the pleadings were sufiicient to entitle either party 
to a jury as to any of the issues created. If not sufflcient, the défendant 
should hâve made them so, if hls adverse claims of interest justified such a 
course; and, not having doue so, he cannot now be heard to eomplain that 
he was deprived of his right to a jury trial." 

In Levl V. Evans, where the suit was flrst brought as an action 
at law, upon common counts for money had and received, additional 
pleadings were filed in the state court, without objection, stating the 
grounds for équitable relief. The cause was thereafter removed 
to the United States circuit court, and was tried as an equity suit, 
without objection. The circuit court of appeals said: 

"If additional and amended pleadings, exhibiting causes of action of an équit- 
able nature, could not properly be flled in an action at law, ail objection to such 
course of procédure was expressly waived by the appellant, and he volun- 
tarily appeared to thèse équitable suits, pursuant to a stipulation entered 
into by him with the appellees for a valuable considération. GooQ faith 
and fair deallng would now preclude the appellant from proflting by his 
objection. But, if there had been no waiver, the objection came too late. 
If a défendant in a suit in equity answers and submits to the jurisdiction of 
the court, it Is too late for him to object that the plaintiff has a plain and 
adéquate remedy at law." 
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In Freeland v. Wright, which was a bill in equity brought to re- 
deem a mortgage of real estate, the court said: 

"If an application to fràme issues for a jury would hâve been granted, 
If seasonably made, the plaintifC waived her right by allowlng a référence 
to a master, and a hearlng before him, before asklng for a Jury trial. Parker 
V, Nlckerson, 137 Mass. 487. It wonld be unreasonable to permit a party 
to go to trial before a master, and take his chances of a favorable report, 
and then, if dissatisfled with the resuit, hâve anothçr trial before a jury, 
and thereby put the other party to unnecessary expense and trouble." 

This view of the case is absolutely conclusive of the question. 
But, owing to the positions assumed by oomplainants, it is deemed 
proper to add that, in my opinion, counsel for complainants was not 
mistaken as to the proper form of the action. It is an equity suit. 
The statutes of Nevada provide that: 

"An action may be brought by any person in possession, by himself, or hJs 
tenant, of real property, against any person wlio claims an estate or in- 
terest therein adverse to him, for tlie purpose of determining such adverse 
claim, estate or interest." Gen. St. Nev. § 3278. 

An action brought under this statute, by a party in possession, 
to quiet the title to a mining claim, is an equity suit, and may be 
tried and disposed of as such. Low v. Staples, 2 Nev. 209 ; Mining Co. 
V. Marsano, 10 Nev. 370; Landregan v. Peppin, supra; Balmear 
V. Otis, i Dill. 558; Clark v. Smith, 13 Pet. 195; Wicklifle v. Owings, 
17 How. 48; Holland v. Challen, 110 U. S. 24, 3 Sup. Ct. 495; 1 
Fost Fed. Pr. § 7; 3 Pom. Eq. Jur. § 1396. Poster, in enumerating 
the State laws creating new rights which can be enforced by fédéral 
courts of equity, spécifies one authorizing a person in possession 
of land to sustain a bill to détermine and quiet the title to the same. 
In Balmear v. Otis, which was an action brought under the lowa 
statute to quiet title, the court said: 

"A proceeding under the lowa statute to quiet title, is, in Its essence, an 
equity suit In the fédéral courts, whether a particular case is one at law 
or equity dépends upon the case stated in the pétition. If the case there 
made shows a mère contest of légal titles, and the défendant is in pos- 
session, the remedy is at law. If the plalntifC is in possession, or if neither 
party is in possession, and the pétition or bill shows that équitable relief is 
necessary or proper, the jurisdiction is in equity." 

But complainants daim that défendant, not having filed a cross 
biU, is not entitled to any afiarmative relief. If this position was 
conceded to be con-ect, and applicable to the facts of this case, 
it would only resuit in a modification of the decree so as simply to 
dismiss the complainants' bill, and enter judgment for défendant 
for its costs. The contention of counsel is that when the court 
came to the conclusion that complainants were not in the légal 
possession of the mining ground in controversy, and were mère 
trespassers thereon, their right of action could not be maintained, 
and the court should hâve dismissed the bill, and remitted the de- 
fendant to its right of action at law, by ejectment, to remove com- 
plainants from the premises, and that the court had no jurisdiction 
to render a decree in favor of défendant, as prayed for in its answer. 
In Chamberlain v. Marshall, 8 Fed. 398, which is the principal case 
relied upon by complainants, it appeared from the bill itself that 
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the complainants did not hâve the légal title. If it had appeared 
from the bill itself that the complainants were not in possession of 
the Peerless claim, the court niight hâve dismissed the bill, with- 
out deciding the case upon its merits, on the ground that the com- 
plainants, not being in possession, conld not maintain the suit But 
the facts in this case are that it appeared from the allégations in 
the bm, and from the évidence, that the complainants were in the 
actual possession of the Peerless ground, claiming title thereto, 
and their right of possession and title could not be determined 
untU after îdl the évidence taken on behalf of both parties was 
submitted, and the case heard and determined; and the case hav- 
ing been tried upon its merits, without objection being made as 
to the regularity of the procédure, or the sufflciency of the pleadings, 
it is now too late for the complainants to make the objection that 
the défendant is not entitled to any relief because a cross bill was 
not filed. Coburn v. Cattle Co., 138 U. S. 221, 11 Sup. Ot. 258. A 
cross bill may be brought by a défendant in a suit against the 
plaintiff, in the same suit, or against other défendants in the same 
suit, or against both, touching the matters in question in the 
original bill. It is brought either to obtain a discovery of facts in 
aid of the défense to the original bill, or to obtain fuU and complète 
relief to aU parties as to the matters charged in the original bill. 
Shields v. Barrow, 17 How. 143; Ayres v. Carver, Id. 593; 3 Daniell, 
Ch. Pr. § 1742; 1 Fost. Fed. Pr. § 170. Matters which regularly 
should be included in a cross bOl may, if no objection is made, be 
set up in an answer, and relief granted as if a cross bill had been 
filed. Kelsey v. Hobby, 16 Pet. 277; Coburn v. Cattle Oo., supra. 
This being true, was there any necessity for a cross bUl in this case? 
Does not the answer set up every f act that could hâve been set up 
in a cross bUl? Is not the relief asked for in the answer the same 
as would hâve been prayed for in a cross bUl? Is it not within the 
province of this court to treat the answer as a cross bill, if such a 
bUl was necessary in this case? Is not this court authorized by the 
course of proceeding in chancery cases to dispense with the cross 
bill, and make the same decree upon the answer to complainants' 
biU that could hâve been made if a regular cross bUl had been 
filed? The practice suggested by thèse questions bas been fre- 
quently adopted by courts of equity as being convenient, safe, and 
proper for the purpose of avoiding a multiplicity of suits. Bradf ord 
V. Bank, 13 How. 69. And I shall adhère to this practice in the dis- 
position of this case, as it will tend to save further expense and 
unnecessary litigation. 

Having regularly obtained jurisdiction of this case, under the 
pleadings, as an equity suit, it is the duty of this court to settle and 
détermine the rights of the parties in accordance with the principles 
of equity and justice, although an action at law might hâve been 
sustained to settle and adjudicate their rights. Landregan v. Pep- 
pin, supra; 1 Daniell, Ch. Pr. 555; Hawes, Jur. § 67, and authorities 
there cited; Kilboum v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594; 
Brown v. Iron Co., 134 TJ. S. 535, 10 Sup. Ct. 604; Beecher v. Lewis, 
84 Va. 632, 6 S. E. 367; Crump v. IngersoU, 47 Minn. 181, 49 N. W. 
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739; Danielson v. Gude, 11 Colo. 88, 17 Pac. 283. In Brown v. Iron 
Co., the court, in discussing the questions applicable to the case, 
said : 

"But the maxim, 'He who seeks equity must do equlty,' Is as appropriate 
to the conduet of the défendant as to that of the complalnant; and It would 
be Etrange if a debtor, to destroy equallty and accomplish partiallty, could 
Ignore its long acquieseence, and plead an unsubstantial technlcallty, to over- 
throw protraeted, extenslve, and costly proceedings carrled on in reliance 
upon Its consent. Surely, no such imperfection attends the administration 
of a court of equlty. Good faith and early assertion of rights are as essen- 
tial on the part of the défendant as of the complalnant." 

After referping to the cases of Eeynes v. Dumont, 130 U. S. 354, 9 
Sup. et 486; 1 Daniell, Ça. Pr, 555; Lewis t. Cocks, 23 Wall. 466; 
Oelricks v. Spain, 15 Wall. 211, — ^the court said: 

"The doctrine of thèse and similar cases Is that tJie court, for its own 
protection, may prevent matters piu-ely cognizable at law from being drawn 
Into chancery at the pleasure of the parties Interested; but it by no means 
follows, where the subject-matter belongs to the class over which a court of 
equlty has jurisdlctlon. and the objection that the complalnant bas an adé- 
quate remedy à,t law is not made untll the hearing in the appellate tribunal, 
that the latter can exercise no discrétion In the disposition of such objection. 
Under the circumstances of this case, it cornes altogether too late, even 
though, If taken in llmine, it might hâve been worthy of attention." 

In Beecher v. Lewis, which was an action to settle accounts grow- 
ing ont of a trust fund, the court said: 

"Its jurisdlctlon having been thus rightly Invoked and exercised, there waa 
no reason to turn the parties around to another forum, and to fresh litlgation, 
to flnally settle thèse same accounts between them, for, whea a court oî 
equlty has once acquired jurisdiction of a cause upon équitable grounds, It 
may go on to complète adjudication, even to establishlng légal rights and 
grantlng légal remédies, which wduld otherwise be beyond the scope of its 
authority. • * * As was said by the lord keeper, afterwards Lord Chan- 
ceUor Nottingham, speaking of this court, in Parker v. Dee, 2 Ch. Cas. 200, 
'And, when thIs court can détermine the matter, It shall not be a handmaid 
to the other courts, nor beget a suit to be ended elsewhere.' " 

After enumerating several cases where this principle would be ap- 
plicable, the court adds: 

"And, in the last place, when neither of thèse princlplee applles, there is 
great force in the ground of suppressing multlpllclty of suits, constitutlng, 
as it does, a peculiar groimd for the interférence of a com-t of equlty." 

In Crump v. IngersoU, 47 Minn. 181, 49 N. W. 739, the court said : 

"The issues presented and the relief sought were such as equity might 
take cognizance of, and the parties proceeded to try and submit the case 
upon the merits, but the court stopped short of complète relief; and défend- 
ants insist that thelr rights under the contract are not, and ought not to be, 
affected by the judgment In other words, the controversy is still open and 
undetermlned, notwithstanding the trial already had. It is lu'ged, as respects 
this branch of the relief sought, that the plalntiffs hare an adéquate remedy 
at law; but why put the parties to a second trial, when the case has already 
been roluntarlly submitted to the court without a jury, and the facts found 
fully warraating the relief sought? The strict, technical rule ought not 
to be applied In such cases, especially where, as I think was the case hère, 
both parties treated the case as an equity case, and consented to its trial 
as such." 
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With référence to the other grounds of the motion, — that the 
évidence is insuflfleient to support tlie decree, and that the décision 
is contrary to the évidence, — the opinion of the court heretofore 
rendered is sufficiently explicit. It speaks for itself. The questions 
therein decided will not be again reviewed. 

Certain aflAdavits hâve been flled by complainants with référence 
to newly-discovered évidence, which it is claimed is material to the 
issues, and could not, with reasonable diligence, hâve been dis- 
covered and produced at the trial. Thèse affldavits do not state 
facts sufficient to authorize this court to grant a new trial, even if 
they could be considered by the court. But the fact is that they 
were not filed in time, and are not properly before the court. They 
should be stricken from the files. 

The motion for a new trial is denied. 



ARNOLD et al. v. CHESEBROTJGH et al. 
(Circuit Court of Appeals, Second Circuit. October 17, 1893.) 

No. 77. 

1. Common-Law Makriage— Evidence. 

In a suit by a daughter to compel certain executors to account for thatj 
portion of the estate devlsed and bequeathed to lier deceased father, 
where the issue Involved was the legitimacy of such daughter, the mother 
testlfled to a cérémonial marriage, which she afterwards denied, upon 
being called as a witness by the défendants, and also to an agreement| 
by the father that there should be a marriage upon the death of his 
mother. It further appeared, inter alla, that the cohabitation was illicit 
in its origin; that the réputation of marriage was divided, although 
the parties reglstered as husband and wif e, in their true names, at re- 
spectable hôtels in the city where they resided, and elsewhere; that at, 
varions times and under différent cireumstances they held themselves 
out as husband and wife; that he never introduced the mother as his 
wife to the members of his family or any of his relatives; that on 
Bome occasions he represented her as his mistress, and on one occa- 
sion she was tumed out of an hôtel at which she was stopping with 
him as his wife, upon the admission of both that she was only his 
mistress; that soon after the birth of the daughter the mother de- 
serted the father, and became the mistress of another man; that there- 
after the maternai grandmother recovered and collected a judgment 
against the father for the séduction of the mother; the father never 
undertook to support his daughter, or treated her in any way as having 
a légal claim upon him; that he always executed conveyances of real 
estate as if unmarried; that he left a draft of a will which did not 
mention the mother or daughter; that, although he was a man of large 
means, neither the mother nor any of the relatives of the daughter made 
any claim against him as the legitimate father of the chlld during 
his life, nor against his estate until 14 years after his death. Held, 
that there was hardly an established fact in the record which was 
inconsistent with the theory that the parties held themselves out as hus- 
band and wife merely from motives of expediency, while the presumption 
from facts well proved, and the considérations arising from démonstra- 
tive conduct, denoted that the marital relation did not exist. Wheeler, 
District Judge, dlssentlng. 

2. Same. 

To hold that acting as husband with a woman means what it purpopts, 
as assuming other capacitles does, and legitlmatize issue, seems more 
v.58F.no.6— 53 
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wholesome than to Interpret It away by comparison with false pretense» 
of others In similar circumatances, and bastardize Issue. Per Wheeler, 
District Judge, dissentlng. 

8. Samb. 

A oontract, In case of cohabitation, per verba de futuro, Is a valld con- 
tract of marrlage. 1 Bl. Comm. 465; 1 Kent, Comm. 87; 2 Greenl. Bv. 
§ 460; Jewell v. JewéU, 1 How. 210. Per Wheeler, District Judge, dis- 
senting. 

Appeal from tte Circuit Court of the United States for the East- 
ern District of New York. 

In Equity. Bill by Leonora A. Arnold and Thomas E. Arnold, 
her husband, against Charles A. Chesebrough indiTidually, and as 
trustée and exécuter under the last will and testament of Margaret 
Chesebrough, deceased, and Elizabeth Lounsbury, executrix under 
the last will and testament of Stephen R. Lounsbury, deceased, (the 
said Stephen R. Lounsbury having alsô been an executor and trustée 
under the will of Margaret Chesebrough,) to compel défendants to 
account to complainants for the portion of the estate of the said 
Margaret Chesebrough bequeathed and devised to Blasius M. Chese- 
brough, son of Margaret Chesebrough, and the f ather of complainant 
Leonora A. Arnold, and to his lawful issue. The circuit court dis- 
missed the bill. 46 Fed. Rep. 700. Complainants appeal. Af- 
firmed. 

For previous décisions in the course of the litigation, see 30 Fed. 
Rep. 145; 33 Fed. Rep. 571; 35 Fed. Rep. 16; 41 Fed. Rep. 74. 

J. H. V. Arnold, for appellants. 
Walter S. Logan, for respondents. 

Before WALLACE and SHIPMAN, Circuit Judges, and WHEEL- 
ER, District Judge. 

WALLACE, Circuit Judge. The dismissal of the bUl of com- 
plaint by the decree of the circuit court proceeded upon the ground 
that Leonora A. Arnold, the principal complainant, was not the 
issue of a marriage between her mother and Blasius M. Chese- 
brough. The question which this appeal requires us to décide Is 
whether Mrs. Arnold's father and mother were husband and wife. 
The décision dépends upon the effect of direct évidence relative to 
a cérémonial marriage between the parents, and of indirect or pre- 
sumptive évidence indicating the matrimonial relation, arising from 
their cohabitation and repute, conduct, and déclarations. In such 
actions the burden of proof is upon the party who asserts the 
marriage; but the law présumes, from considérations of decency 
and public well-being, that every compétent couple, whoostensibly co- 
habit as husband and wife, demeaning themselves towards each other 
as such, and were received into society, and treated by friends and 
relatives as being entitled to ^-lat status, hâve been legally married. 
This presumption is indulged with spécial cogency when the legiti- 
macy of the offspring is the issue for judgment. A perfect marriage 
may be constituted by the consent of the parties to live together as 
husband and wife, as well as by a cérémonial marriage, and either 
form of marriage may be proved by any circumstances justifying the 
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deductioii as well as by direct évidence. But, In the alSsence of di- 
rect proof, marriage cannot be proved by cohabitation alone, how- 
erer long maintained. Tlie évidence must support a matrimonial 
cohabitation, as distinguished from a meretricious one. Com. v. 
Stump, 53 Pa. St. 132; Kose v. Clark, 8 Paige, 574; Cunningham t. 
Ounningham, 2 Dov?, 482. The facts that parties hâve publicly ao- 
knowledged each other as husband and wife; hâve assimied the 
marriage rights, duties, and obligations; bave been generally re- 
puted in the place of their résidence to be husband and wife, — are 
relevant to prove a contract of marriage between them. Both co- 
habitation and réputation are necessary to establish a presumption 
of marriage, vehere there is no proof of actual marriage. A divided 
repute, however, is of no eflQcacy. It must be a gênerai and con- 
sistent one, to be of value. We hâve to apply thèse raies of évidence 
to a voluminous mass of testimony, much of which is untrustworthy, 
eliminating from considération much in the record which is in- 
compétent We cannot undertake to recapitulate the testimony, or 
analyze it in détail, as it would serve no useful purpose to do so. 

The facts, in outline, are thèse: Leonora A. Arnold was born at 
New York city in October, 1S57. Her father was Blasius M. Chese- 
brough, and her mother was Joséphine Cregier. The father and 
mother met at a dancing school in New York city, where they both 
resided, in 1854, and on the evening of their flrst meeting she ac- 
companied him to his rooms, and remained with him during the 
night. She was then about 16 years of âge, and was living with 
her mother, who kept a boarding house. He was about 35 years 
of âge, and was an ostentations, dissolute, lewd, eccentric man; ad- 
dicted to drink, capricious, and extravagant. He had studied law, 
but, becoming enamored of the stage, had devoted himself to theatric- 
al enterprises. He associated generally with low companlons. He 
had inherited some property, but derived the larger part of his in- 
come from the allowances made to him by his widowed mother, a 
woman of wealth, whose children seldom visited hen, except to ob- 
tain money, and who led an isolated life. He had one brother, but 
seldom met him. Shortly after the épisode mentioned, Joséphine 
left her mother's house, and went to live with him. They lived to- 
gether at varions hôtels and boarding houses in New York city from 
1854 to 1858. Whether they lived together continuously does not 
satisfactorUy appear, but they certainly lived together the greater 
part of the time. She went by the name of "Mrs. Chesebrough," and 
they held themselves ont as husband and wife whenever it seemed 
expédient or désirable to do so; but she passed as his mistress 
among those of his associâtes to whose opinion of his respectability 
he was indiffèrent They made occasional journeys, sometimes with 
his own équipage, to distant parts of the country. In September, 
1855, while they were at the United States Hôtel at Saratoga 
Springs, a child was born to them, died at its birth, and was buried 
at that place. It would seem that they selected this place, after 
the close of the conventional season, to hâve the accouchement take 
place there. When the birth of a second chUd, Leonora, was ex- 
pected, they went to live with Mrs, Cregier, Joséphine'» mother. 
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Leonora was born at Mrs. Cregier's house. He was f requently in- 
traictable, and when in drink was quarrelsome and violent. Ap- 
parently, she wearied of his caprices and abuse. In 1858 shé left 
him clandestinely, going first to South Carolina, and subsequently 
to Tennessee, and Uved whlle in thèse states with one Jackson, as 
his wife. Leonora was left in themean time at the house of Mrs. 
Cregier. Her father did not support her, and she was provided for 
by Mrs. Cregier until the latter's death, which took place in 1870. 
In 1858 Mrs. Cregier sued him for six months' board of himself and 
family, and obtained a judgment for |175. In 1859 Mrs.* Cregier 
brought suit against him for the séduction of Joséphine, claiming, 
in substance, that the relations had been illicit while he and José- 
phine lived together, and that Leonora was the fruit of their unlaw- 
ful cohabitation. Mrs. Cregier and one of Josephine's sisters were 
witnesses at the trial of that suit. Blasius did not interpose any 
défense, and a judgment was obtained against him for |2,500, and 
subsequently coUected. Mrs. Chesebrough, the mother of Blasius, 
died in 1860, and he then succeeded to a large property. He died 
in 1866, having lived as a bachelor since Joséphine left him, ignorant 
of her whereabouts. He left no will. Leonora and Mrs. Cregier at- 
tended his funeral. In 1868 Joséphine returned for a time to New 
York. While there, she, with her mother, consulted counsel, with 
a view of enforcing any rights which could be claimed by them or 
Leonora against the estate of Blasius. Soon after her grandmother's 
death, Leonora made a visit of a few months to her mother, in 
Tennessee, and then returned to New York. Thereafter she lived 
part of the time with her relatives, and part of the time supported 
herself by her own eixertions. Between the visit to her mother in 
1870, and 1880, she never heard from her mother. In 1879 Leonora 
married Mr. Arnold, and in the faU of that year, induced by the 
représentations of designing persons, who had been conversant with 
the affairs of Blasius, he began to coUect évidence to set on foot 
the attack whiph culminated in the présent suit. In 1880 Leonora 
went to Tennessee to find her mother, and secure her assistance, and 
found her. Shortly afterwards, Joséphine came to New York. Un- 
til this time, neither of them had taken any légal proceedings 
f ounded upon any alleged rights as the wife or daughter of Blasius. 
The only évidence of a cérémonial marriage which appears in 
the record oonsists in the testimony of Joséphine, the alleged wife. 
She testifled as a witness for the complainants that, after she and 
Blasius had lived together some time, they went to Baltimore, Md., 
and were married there by a clergyman, at his house. She could 
not give his name or résidence, and stated that no witnesses were 
présent. She made no mention of a marriage certificate or a wed- 
ding ring. The testimony did not offer any détails tending to flx 
the place where the alleged marriage took place, or the person per- 
forming it, or the attendant circumstances. It sufflces to say of it 
that it was improbable and incredible. She did testify, however, 
that while in Baltimore they stopped at Barnum's Hôtel. It is 
in proof that no persons of their name were guests of that hôtel. 
There was no publication of marriage, and no license to marry; and 
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in the absence of a license it would haye "been a criminal offense, 
on the part of a clergyman, to perfonn the ceremony. At a later 
stage in the taking of the proofs, she testifled as a witness for the 
défendants, and made a complète rétraction of her previous testi- 
mony relative to the cérémonial marriage. She then testifled that 
there nerer was a cérémonial marriage, and that, during the time 
they liTed together, she never believed or considered herself the 
wife of Blasius. When asked, however, if anything had been said 
between them relative to a marriage, she stated that he had prom- 
ised her that he would marry her when his mother should die; 
but she gave no détails as to the time, occasion, or circumstances 
of such a conversation. Of course, no crédit ought to be given 
to the testimony of a witness who has committed bald perjury. We 
cannot say whether she testifled truthfuUy in her original or in her 
subséquent testimony. Certainly, if any of her statements can be 
accepted as crédible, it is only those which it would be against her 
probable interest or inclination to make. We may believe that on 
the first occasion when she met Blasius she surrendered her person 
to him, and that she lived with him for some period of time before 
the alleged ceremony of marriage, and that she left him clandes- 
tinely, and lived in the south as the wife of another man untU after 
his death. She testifled to thèse facts originally when she was 
trying to appear as a semi-respectable woman, and as to them did 
not recant in her subséquent testimony; but her testimony is 
worthless as to every other material fact which she might suppose 
would be of beneflt to either of the parties. 

We must reject as unworthy of crédit the direct évidence of 
marriage. If there was a promise to marry her at some future 
time, cum copula, there was no marriage according to the law of 
their domicile. Cheney v. Arnold, 15 N. Y. 345; Meister v. Moore, 
96 U. S. 76. The indirect évidence arising from cohabitation and 
repute, and the acts and déclarations of Joséphine and Blasius, sat- 
isfles us that the relation was a meretricious, rather than a lawful, 
one. As the question is wholly one of fact, we shaU content our- 
selves with a few gênerai observations upon the proofs. 

Irrespective of the admissions of Joséphine, the testimony satis- 
fies us that the cohabitation was illicit in its origin. TMs being 
so, it is presumed to hâve continued illicit, and ail presumptions 
in favor of the innocence and morality of the parties are repelled. 
Men sometimes marry their mistresses, but such cases are the 
exception. After there has been an open, illicit commerce, they 
seldom accord to the woman who has forfeited ail claims to her 
own self -respect, and to the countenance of her friends, the rights of 
a wife. The ordlnary presumption against a subséquent marriage 
is stronger than usual, in this case, because each of the parties re- 
garded the marriage tie with contempt. He was a fréquenter of 
houses of ill famé. Her notions of propriety are shown by her sum- 
mary abandonment of her infant chUd, and becoming the mistress 
of Jackson. The réputation of the relation was, at best, a divided 
one. It was convenient, and indeed, for some purposes, was neces- 
sary, that they should maintain the semblance of a matrimonial 



838 FEDERAL EEPOBTEE , Vol. 58. 

relation. If they had not done so, t&ey would ûot hâve been re- 
ceived in such hôtels and boarding houses as suited his ambitions 
tastes. Some of their acquaintances would hâve ignored them. 
Tradegmen would hâve been less indulgent. Even their servants 
would bave treated them with less civility. It would be strange 
if som^ of those with whom they came in contact had not been led 
to believe them to be married. None of his relatives supposed 
him to be married. His boon companions understood her to be his 
mistress. Some of her relatives and acquaintances, doubtless, be- 
lieved that she was his wife. No one was so near to her, or so 
likely tp hâve a better appréciation of the true nature of the 
cohabitation, as her own mother. Mrs. Oregier was a hard-headed, 
practical woman. What she believed is sufficiently shown by the 
record of the séduction suit. Convincing évidence that they were 
not husband and wife is found in their own conduct. Unless they 
had so deported themselves that it was notorious she was only his 
mistress, there was no reason why he should not hâve introduced 
her to his mother as his wife. Neither her éducation, her manners, 
or her social surroundings stood in the way. There was nothing 
except her relations with him. Old Mrs. Chesebrough would hâve 
i-ejoiced to know that her son had ,married a décent woman. As a 
married man, who had finally concluded to change his mode of life, 
he could hâve appealed more effectually than before to his mother's 
bounty. If Joséphine had been his wife, why should he hâve made 
a secret of the fact, and represented her deliberately to décent 
persons as being only his mistress? Such a signiûcant épisode 
as that detailed by the manager of the Clifton House, at Magara 
Falls, where they represented themselves as man and wife until 
they quarreled, but finally admitted what their true relation was, 
cannot be explained away upon any theory of his eccentricities» 
He was not so utterly bereft of manly impulses as to permit her, 
if she had been his wife, to be ejected from the hôtel as a mistress, 
and sent to New York, while he continued to remain there as a 
guest. He made conveyances of real estate as a single man. He 
submitted without protest to the making of a judicial record which 
branded her as a concubine, and his child as a bastard. Her con- 
duct in leaving him without making any claim against him for sup- 
port, and in making no such claim during his life, or against his 
estate until 14 years after his death, proves almost irresistibly that 
she knew she could not establish such a claim. She knew of his 
death about the time it took place, must bave known, as his wife, 
she could &ecure a comfortable fortune from his estate, and she had 
consulted astute counsel. We place but little stress upon the cir- 
cumstance that he did not recognize Leonora as a legitimate chUd 
by any testamentary disposition. We are not satisfled that he 
knew the contents or the effect of the will which was drawn, but 
not executed. He always acknowledged her paternity, and evinced 
sometimes some interest in her, and even affection for her. He 
would not hâve been unwilling to curtail the inheritance of his 
brother, even in favor of an illegîtimate child. Yet there is in 
proof no single act of his towards Leonora, after her mother left 
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her, to Indicate that he regarded her as having any law^fiil clalm 
upon him. Mrs. Oregier was a capable and energetic woman. She 
took the place, after Joséphine disappeared, of father and mother to 
Leonora, She knew how to find plenty of lawyers to take up llti- 
gations upon contingent rewards. When Blasiu» died, and the 
proofs were fresh of the relation between him and Joséphine, the 
time had corne when she could hare asserted Leonora's rights, if 
she had any, with the prospect of securing for her grandchUd, and 
incidentally for herself, the comforts of an ample fortiine. But 
although she and Joséphine concerted together, surveyed the 
ground, and consulted enterprising counsel, no attack wa» made 
throughout the four years she lived after the death of Blasius. 
Her inaction is unaccountable, except upon the theory that she 
felt satisfied there was no case sulSciently strong to warrant the 
attempt She speaks from the grave, an unsummoned witness, 
whose testimony is more persuasive than that of a score of persons, 
who, with fragmentary knowledge or confused recollection, speak of 
incidents which took place 20 years before. 

It has been observed by the courts that the concomitants of those 
living in illicit intercourse together are often identical with those of 
married people. Breadalbane Case, L. B. 1 H. L. Se. 182; Goldbeck v. 
Goldbeck, 18 N. J. Eq. 42; Bamum v. Bamum, 42 Md. 251. It is not 
surprising that, to some extent, there should hâve been a repute 
that Blasius and Joséphine were married. It is not strange that 
Leonora — ^a motherless child, practically — should hâve gone by the 
name of Chesebrough. It is not strange that the infant, who died 
at the hôtel where they had registered and lived as though married, 
should be buried aa the child of Mr. and Mrs. Chesebrough. In our 
judgment, there is hardly an established fact in the record which is 
inconsistent with the theory that they held themselves out as hus- 
band and wife merely for motives of expediency, while the pre- 
sumptions from facts well proved, and the considérations arising 
from most démonstrative conduct, dénote that the real relation did 
not exist. The decree is afiSrmed, with costs. 

WHEEIiER, District Judge, (dissenting.) In 1853 Blasius M. 
Chesebrough, afterwards known as George M., was about 35 years 
old, a son of a widow of large means, and had some property of his 
own, and was a brother of the défendant Charles A. Chesebrough. 
Joséphine Cregier was about 16 years old, and the daughter of a 
widow. Both were born, and aU lived, in the city of New York. 
They met at a dancing school in Bond street, in a building where 
he had rooms, and she stayed with him in his rooms that night, and 
lived with him some afterwards before any prêteuse of marriage. 
On the 18th of August, 1854, they registered as husband and wife, 
with servant, at the Everett House, and lived there as such, ex- 
cepting an absence of a few days, until October 6th. They lived to- 
gether at other hôtels and boarding houses, in the same way, after- 
wards, and had a carriage and driver, and drove about the country 
somewhat, About September 20, 1855, they drove to Saratoga, and 
registered at a hôtel there as husband and wife. A child was pre- 
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iEialurèly born to tbêta tbere, tphlch lived but a few dajs, and was 
bùried iû a lot in thë cèmetery there, which he procured. They con- 
tinued to live togethër some part of the time at hôtels and boarding 
LDùses in the same manner, and were to some extent spoken of as 
husband and wife among acquaintances. In the summer of 1857, 
she went to her mother's, and on October 9th the plaintifE was born 
there, and was their child. Dr. Groves attended her in her con- 
finement, and made retum of the birth, as required by law, to the 
registry, with the name of the f ather as "George Chesebrough," and 
of the mother as "Joséphine Chesebrough." Her mother, on April 
6, 1858, commenced a suit against Mm for board of himself and 
family for the six months previous, and, on appearance by him, re- 
covered judgment for H75. At times, when drunk, he was very 
violent, and treated her with great abuse. At some time in 1858 
she suddénly left him and her child, and went, without his knowl- 
edge, to Charleston, S. C, and lived with another man there. Dr. 
Groves commenced suit in December, 1858, against him, for at- 
tendance upon her when the plaintiff was born, and recovered 
judgment therein upon default. On February 4, 1859, her mother 
commenced suit against him for loss of services by her séduction 
resulting in the birth of the plaintiff, and, on default and inquest 
of damages, recovered judgment therein for |2,500. He tried to 
find her, but died in 1866 without having heard f rom her. This suit 
is brought in behalf of the plaintiff Leonora Augusta as his heir. 
Her mother was présent at the examination of witnesses in behalf 
of the plaintifEs, and testifled that in driving about they drove to 
Baltimore, and were married there in 1854, before going to the 
Everett House to board. Afterwards, she testifled in behalf of the 
défendant that this wafe false, that they were never married, and 
never understood that they were, but that they agreed to be married 
when his mother should die. The circuit court found and held that 
there was no marriage, and dismissed the bill. The assignment of 
errors upon this appeal relates principally to this ruling. 

There is no presumption of legitimacy arising from parentage. 
Blackbum v. Crawfords, 3 Wall. 186. But cohabitation as husband 
and wife is presumed to be lawful, and legitimacy may be found 
from it, although, if it was illicit in the beginning the presumption 
is rebutted until a marriage is shown which would change its 
character. 2 Greenl. Ev. 462; Jewell v. Jewell, 1 How. 219; Gaines 
V. New Orléans, 6 Wall. 642. The mother's testimony that there 
was a marriage remains in the case, although retracted, and is 
strongly corroborated by their holding themselves out as husband 
and wife, and living togethër openly as such at respectable hôtels 
and boarding houses, and particularly by their récognition of each 
other as married parents at the time of the death and burial of 
their flrst child. She could destroy the force of her testimony, so 
far as it rested upon her truthfulness, but could not take away from 
it the support of this corroboration. Her flrst testimony was con- 
sistent with their acts and conduct, but the last was not. The 
theory of a marriage is further supported by the registry of the 
birth, for the mother would not become Joséphine Chesebrough but 
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by marriage; and it is further strongly supported by tbe judgments 
against bim for ber board as a part of bis family, and for tbe 
pbysician's services at tbe birtb of tbe plaintiff, for be would bé 
liable for neither if sbe was not bis wife. Tbis tbeory is also some- 
wbat supported by tbe réputation of a marriage among tbeir rela- 
tives, friends, and acquaintances, but tbis is met by proof of réputa- 
tion to tbe contrary. Tbe proof of réputation could be done away 
witb by counter proof of tbe same sort; but proof of a marriage in 
fact by direct évidence, or by acts and conduct of tbe parties, coùld 
not be disproved by évidence of réputation to tbe contrary. 1 
Grreenl. Ev. § 107. Mr. Justice Davis, in Gaines v. New Orléans, 6 
Wall. 706, said: 

"Concède It Is true that Clark behaved so as to cause hls most intimate 
friends to dlsbelieve the fact of marriage; that he held himself ont to tlie 
woirld as a single man, and by public repute, after the time of the alleged 
marriage, lived with Zulime, ostenslbly, not as his wife. Still, the case 
of the complainant is not weakened." 

Tbere, as bere, tbe cohabitation begam meretriciously, and ended 
in désertion of tbe fatber by tbe motber, and unlawful cobabitation 
by ber witb another man. As marriage is, in law, but a civil con- 
tract between tbe parties, resttng upon tbeir consent, altbougb 
most often celebrated by religions ceremony, tbe open and public 
registration of tbeir true names, as tbey would be if married, in 
noted and respectable botels of the city and in the neigbborbood, 
within the city of tbeir former homes, and of the bornes of tbeir 
relatives and friends, and living tbere, in sigbt of ail, as if married, 
would be direct manifestation of tbe consent upon wbich the con- 
tract would rest, and stronger évidence of its existence tban any 
négative réputation, whicb would necessarUy be founded upon mère 
bearsay. He was dissipated, a fréquenter of bawdy bouses, and an 
associate of lewd women, but tbe motber of tbe plaintiff appears to 
bave been more and différent to him tban any other woman. Répu- 
tation of bis marriage would not be likely to spread to thèse places, 
or among thèse women, and his réputation of being single appears 
largely from thèse sources. He made conveyances as single, and 
bad a draught of a will made, wbich did not mention ber or tbe . 
plaintiff, after sbe bad left bim, whicb goes to show that be then 
held himself ont as single; and administration was applied for on 
his estate as if be bad died single, wbich goes to show that be was, 
to tbose making the application, then reputed to be single. Tbe 
record of tbis suit for séduction seems to be admissible as a déclara- 
tion by ber motber wbich would tend to show family understand- 
ing that tbere was no marriage, but tbe judgment was not between 
sucb parties as to be at ail conclusive of anything. Tbis is àll 
réputation, and not direct proof, and is to be considered in con- 
nection with other proof of réputation, in arriving at what tbe ci- 
tent and pervasiveness of tbe réputation of marriage or no marriage 
actuaUy was. When ail tbis is considered, it shows, as found by the 
circuit court, a réputation toc much divided to prove a marriage. 
It is also too much divided to disprove a marriage otherwise sbown, 
if admissible at ail for that purpose. Their acts and conduct tO' 
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wards each other, corroboratîng and making plain ker testimony 
that there was a marriage in fact, remain. Tliat the registration 
of their names as, and calling themselves, husband and wife, was 
necessary for admission to décent places, and that men and women 
do so for the purpose of living together at such places, is said in 
argument; but such use of their true names in such and so many 
prominent places, in the near vicinity of their relatives and ac- 
quaintances, and in the city of their own hirth and home, does not 
seem attributable to that mère purpose, and no such custom is 
proved, or appears to be sufflciently gênerai to be taken judicial 
notice cf. That men live double lives under différent names in the 
same city, and that men and women register at places as husband 
and wife, under other names, for the purpose of living together there 
temporarUy, may be assumed; and that such holding themselves 
out would hâve no tendency to prove that they were husband and 
wife, but rather the contrary. The différence between nsing false 
names and true ones whoUy changes the effect of the use as proof. 
And this purpose of living together temporarily does not explain 
their traveling together under their true names, as husband and 
wife, just before the birth of their flrst child, and burying it as 
theirs in that relation. Although her ârst testimony, in view of 
her last, would be entitled to no weight, alone, and thèse acts and 
this conduct might not be sufiScient to establish a marriage, against 
her last, her flrst furnishes a key to, and is more consistent with, 
ail thèse, than the last, and helps out and confirme the proof of a 
marriage in fact. That both treated the bonds of matrimony light- 
ly would not show that they did not, lightly or otherwise, enter 
into them. The greatest argument against the presumption arising 
from this holding each other out as husband and wife, and cohabita- 
tion, is founded upon the supposition that the cohabitation began 
meretriciously. But this rests whoUy upon her testimony. Take 
that out, and the flrst cohabitation shown was that at the Everett 
House, wheré they had registered and lived together openly as 
husband and wife. But her testimony cannot be taken out, for it 
is in, and must be considered, flrst and last, and ail together, ac- 
cording to its consistency with itself and other proved facts. When 
* so considered, that part which states that they were married while 
away, just before going to the Everett House, seems more consistent 
with their going there, and living together as they did, there and 
elsewhere, long enough to bring forth two children in due course, 
than her subséquent statement that this was false, and that the 
marriage was to take place when his mother should die. And to 
hold that acting as husband with a woman means what it pur- 
ports, as assuming other capacities does, and legitimatize issue, 
seems more wholesome than to interpret it away by comparison witji 
false prêteuses of others in similar respects, and bastardize issue. 
Furthermore, as laid down by Sir William Blackstone, any con- 
tract made, per verba de praesenti, and in case of cohabitation per 
verba de futuro, was deemed a valid marriage. 1 Bl. Comm. 465. 
This is so laid down by Chancellor Kent, (1 Kent, Comm. 87,) and by 
Prof essor Greenleaf, (2 Greenl. Ev. § 460.) The circuit court for the 
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district of South Carolina so chargea the jury in Jewell v. Jewell, 
1 How. 219; and the suprême court, being equally divided, did not re- 
verse this ruling. The testimony of the mother as to the agree- 
ment to marry is not retracted or contradicted, and is corroborated 
by the same circumstances as her testimony of the marriage. If 
this be true, and that be law, the plaintiiï is legitimate. 



3TIBR y. IMPERIAL LIFE INS. CO. 
(Circuit Court, W. D. Missouri, W. D. June 5, 1893.) 

1. Insuhancb Agency— Right to Terminatb. 

The contract right of an insurance agent to commissions on renewal 
policies does not make hls agency an agency coupled wlth an Interest, so as 
to prevent the company lirom terminating it at wilL Neweomb t. In- 
surance Co., 51 Fed. 725, distlngulshed. 

2. Samb. 

A provision that an agency may be termlnated on certain specifled 
grounds does not Imply an agreement that It shall exîst Indeflnitely, so 
long as the agent commlts none of the specifled delicts. Sewing Ma- 
chine Co. V. Bwlng, 12 Sup. Ct. 94, 141 U. S. 627, applled. 

3. Same — Contract— CoNSTKtJCTrosr. 

In a contract creatlng a Ufe Insurance agency, a provision whlch con- 
templâtes the taking of Insurance accordlng to several distinct classes 
of policies is not vlolated by the act of the company in pushlng its 
business in one class to the neglect of another, although the latter is 
more profitable to the agent. 

At Law. Action by George H. Stier against the Impérial Life 
Insurance Company of Détroit, Mich., to recover damages for breach 
of contract. By consent of parties the cause was referred to a réf- 
érée, and is now heard on exceptions by both parties to his report. 
Défendant'» exceptions sustained, and plaintiff's exceptions over- 
ruled. 

The other facts fully appear in the following statement by PHIL- 
IPS, District Judge: 

This is an action founded on contract of agency. The défendant, an 
insurance company, in 1889 employed the plaiutlff, by written contract, as 
agent to soliclt policies, stipulating for certain commission on premiums 
coUected, and for certaip commission on renewal premiums. Among 
the classes of policies was what is known as "Natural Premlum Poli- 
cies" and "Level Premium Policies." The principal business done by 
the company was in the natural premium Une. After the plaintlff had acted 
as such agent for a year or more after the exécution of the contract, the 
company concluded, from expérience, that It was more advantageous to Its 
interests to turn Its attention more especially to the prosecution of the level 
premlum plan, and so advised the plaintlff, and withdrew its efforts to 
advance further the natural premium plan. As the latter was more profita- 
ble to the agent, he declined to accept the change; and after much cor- 
respondence and negotiatlons the plaintlff withdrew, and took employment 
in a rival insurance company, and brought this suit, as for a breach of con- 
tract, and predicated hls damages of what he claims is the customary 
mode of admeasuring damages on such breach. By consent of the parties 
the cause was referred to L. B. Wyne, Esq., to take the évidence and make 
a finding of the facts and damages. To hls report, flnding for the plaintlff, 
and assessing hls damages at $3,198, both parties hâve filed exceptions. 
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Gates & Wallace, for plajntifF. 

Karnes, Holmes & Krautlioff, for défendant. 

PHILIPS, District Judge, (after stating the facts.) It îs more 
important than usual. in thé considération of this case, to keep in 
mind the character of the action and the state of the pleadlngs. The 
action tàroughout is predicated upon a contract, and proceeds for 
breaches thereof. The contract is set ont in substance, and it is 
then averred that the plaintiff kept and performed the same on his 
part, and that the défendant broke and failed to keep the same. 
The pétition allèges that the contract was to continue in force until 
the same was terminated by the neglect or refusai on the part of 
plaintiff to account for moneys belonging to défendant by the terms 
and conditions of the contract. or until there was dishonesty or non- 
eompliance with the rules and instructions of said contract on the 
part 'of the plaintiff. It is also averred that, if he should fail to 
furnish to the défendant company an average of |20,000 per month 
taken^janâpaid for in three consécutive months, the company might 
canceli said contract without notice; that défendant bound itself 
to issue policies known as the "Natural Premium Eenewal Term 
Policies," the "Natural Premium Annuity Bonds," "Five-Year Eenew- 
able Term Policies," "Ten-Year Kenewable Term Policies," and 
"Monthly Life and Savings Policies ;" also, "Participating and Non- 
participating Level Premium Policies," and "Survivor's Endowment 
Policies,"— and to allow plaintiff on each of said policies a certain 
compensation set out in the contract. It is also averred that de- 
fendant bound itself to pay plaintiff a renewal commission on ad- 
justed natural premium policies and natural premium yearly renew- 
able term policies, and life and savings policies, for the flrst year, 
$1.80, the second, $1.60, and $1.40 the fourth and subséquent years. 

The breaches of the contract assigned are that in 1891 the défend- 
ant refused and ceased to issue any natural renewable term policies, 
etc., and refused to permit plaintiff to solicit or take any applica- 
tions for the policies mentioned in the contract, and made an en- 
tire change in the kind of policies issued, and substituted new and 
différent policies therefor, which substituted policies were not so 
advantageous to plaintiff as those provided for; and afterwards 
made no effort to coUect the renewal premiums on policies issued 
under applications taken by défendant, but used every means to 
discourage, and did discourage, parties holding such policies from 
paying renewal premiums, thereby depriving plaintiff of his com- 
uiissions, etc. It is to be observed that it is nowhere averred that 
défendant discharged the plaintiff from his agency, nor is it averred 
that the plaintiff secured an average of $20,000 Insurance per month 
for threé consécutive months, as provided by the contract. 

The answer, after tendering the gênerai issue, avers that the plain- 
tiff discontinued acting under said contract long prior to the insti- 
tution of the suit, without notice to défendant, and engaged in solic- 
iting insurance for another Insurance company, a rival in business 
to the défendant; and it avers that in the months of May, June, and 
July, Nbvember, and December, 1890, the plaintiff did not procure 
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and fumish to défendant an average of $20,000 of insurance per 
month taken and paid for, by reason of which. thé right accrued to 
défendant to cancel said contract of agency without notice to plain- 
tiff ; that it was under no obligation to plaintifE to make any effort 
to collect renewal premiums on its policies; and avers that plain- 
tiff voluntarily abandoned th.e furtlier performance of said contract 
on bis part, and that by mutual consent said contract was annulled 
and surrendered. 

No reply was ûled, and no déniais made to the new matter thus 
set up in the answer, and under the Code of Practice thèse matters 
stand admitted by the pleadings. If the plaintiff discontinued act- 
ing under said contract, and engaged in soliciting insurance for 
another rival insurance company of the défendant, and "he volun- 
tarily abandoned the further performance of said contract on his 
part, and by mutual consent said contract was annulled and sur- 
rendered," it is not perceived that there is any foundation for the 
finding of the référée that défendant could not tenninate the con- 
tract at its pleasure. ISTor am I satisfied, as a matter of law, that 
défendant did not hâve the power to terminate the agency. In the 
absence of an agreement of employment for a deflnite period of time, 
the agency is one at will, determinable at the pleasure of the prin- 
cipal, unless the agency is coupled with an interest in the subject- 
matter. This is fundamental. Mechem on Agency (section 204) 
says: 

"The authority of the agent to represent the principal dépends upon the 
wlU and llcense of the latter. It is the àet of the principal which créâtes 
the authority; * * ♦ and unless the agent has acqnired, with the au- 
thority, an interest in the subject-matter, it is in the principal's Interest 
alone that the authority is to be exercised. • • * It is the gênerai rule 
of law, therefore, that as between the agent and hls principal the authority 
of the agent may be revoked by the principal at hls will at any time, with or 
without givlng reason therefor, except in those cases where the authority is 
coupled with a suificient interest in the agent; and this is true, even though 
the authority be in express terms declared to be exclusive or irrévocable. 
But, though the principal has the power thus to revoke the authority, he may 
subject himself to a claim for damages if he exercises it contrary to his 
express or implied agreement in the matter." 

Chief Justice MarshaU. in Hunt v. Kousmanier, 8 Wheat. 203, with 
characteristic aptness defines a power coupled with an interest. He 

says: 

"What Is meant by the expression 'a power coupled with an interest?' Is 
it an interest in the subject on which the power is to be exercised, or is it 
an interest in that which is produced by the exercise of the power? "We 
hold it to be clear that the interest which can protect a power • * * 
must be an Interest in the thing itself. In other words, the poWer must 
be ingrafted on an estate in the thing. The words themselves seem to 
import this meanlng. A power coupled with an Interest is a power which 
aceompanles or is connected wlth an Interest. The power and the Interest 
are united in the same person. But, if we are to understand, by the word 
'interest,' an Interest in that which is to be produced by the exercise of the 
power, then they are never united." 

Clearly, therefore, the plaintifE had no such interest in the subject- 
matter of the contract as would take away the customary option 
of the principal to terminate the agency. But it is claimed by the 



846 FEDERAL REPORTEE, Vol. 58. 

plamtiff, on account of article 18 pf the ççntract in question, that 
the impÙcâtion was that the powei* of dismissal is denied, except for 
the causés ttierein specified. This article is a,s folio ws : 

"This contract may be terminated upon the neglect or refusai of the sald 
George H. Stler to account for ail moneys belonglng to the company accord- 
ing to rule 7, or for dishonesty, or for noncompllance with any of the fore- 
golng mies and Instructions." 

The case of Newcomb against this same cbinpany (51 Fed. 725) 
is relied upon in support of this construction. I should feel great 
embarrassment to oppose my unsupported opinion against any con- 
siderate conclusion reached by the leamed judge who delivered that 
opinion. It is. to be kept in mind, to a proper understanding of 
the Newcomb Case, that the action there was for a quantum meruit, 
and that the facts alleged were in many respects quite différent 
from thèse under considération, and the questions passed upon arose 
upon deniurrer to the pétition. 

I am unable to perceive that the provision that the contract 
might be terminated upon certain specifled grounds enforces the 
conclusion that it was intended thereby to prolong the existence 
of the agency indefinitély, or so long as the agent did none of the 
specifled delicts. A not dissimilar question arose in Sewing Ma- 
chine Co. V. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, where it was held 
that an agency contract containing the provision that a "violation 
of the spirit of this agreement shall be sufflcient cause for its ab- 
rogation" does not imply that it could only be abrogated for suffl- 
cient cause. Mr. Justice Harlan said of this, (page 636, 141 U. S., 
and page 97, 12 Sup. et.:) 

"This clause, it may be suggested, was entlrely unnecessary if the parties 
retained the right to abrogate the contract after 1875 at pleasure, and implies 
that it could be abrogated only for sufflcient cause, of which, in case of suit, 
the jxu"y, under the guidance of the court as to the law, must judge, in the 
llght of ail the circumstances. We cannot concur in this view. The clause 
referred to Is not équivalent to a spécifie provision declaring affirmatively 
that the contract should continue in force for a glven number of years, or 
wlthout a limlt as to time, unless abrogated by one or the other party for 
sufflcient cause. It was inserted by way of caution, to indicate that the 
parties were botmd to observe equally the spirit and letter of the agree- 
ment while it was in force." 

It seems to me that the proper meaning of article 18 is that, for 
any of the designated derelicts, the right arose absolutely to the 
principal to terminate the contract without any liability, leaving the 
right untouched to exercise the power of discontinuance subject to 
a liability under a quantum meruit action. The gênerai rule of law 
is that such contracts are revocable at pleasure "unless the power 
to revoke is restrained by express stipulation." Mechem, Ag. §§ 
209, 210. This rule is aptly put in Coffin v. Landis, 46 Pa. St. 431, 
432. The court say: 

"The true question Is, what was the contract? To what did the parties 
bind each other? We are not at Uberty to make contracts for them, or to 
add any stipulation which they hâve not seen fit to incorporate. We can- 
pot give a mère expectatlon the sanction or binding force of a covenant. 
* * * There is nothing said in regard to the time during which the 
agreement should continue, and nothing In Its language to define the 
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duratlon of the service of plaintiffl or hls employment by the défendant. 
This the contracting parties appear to hâve left ovit of considération, or 
at least failed to make it a subject of covenant obligation. It may be that 
neither was -wUling to bind hlmself for any definite period. * * * It 
Is évident, then, that were we so to construe the agreement as to hold it 
obllgatory upon the one party to employ, and upon the other to serve, during 
any period, we should be In danger of Imposing liabilitlea whlch both parties 
absolutely avoided assuming. And, If it be admitted that neither of the 
parties contemplated a severance of the relation afflrmed by the contract at 
the will of the other party, It does not foUow that we are at liberty to 
treat the agreement as continuing a covenant against him. That would be to 
make an expectation of résulta équivalent to a binding acknowledgment 
that they should follow." 

The case of Insurance Co. v. Williams, 91 N. 0. 69, pertinently 
illustrâtes the application of this rule. Williams was appoint- 
ed agent to solicit Insurance. On first-year payments he was 
to receive a given per cent, and on renewals a given per 
cent. The agent prosecuted his agency to a considérable es- 
tent, when the company, unable to successfuUy conduct its busi- 
ness, sold eut and assigned many policies to another Insurance com 
pany, and renewals were effected, through another agency, on som«f 
of the policies taken by Williams. For thèse renewals he sought 
to recover compensation. Although it might hâve been there, as 
in the case hère, that the agent was induced to aecept the agency in , 
rellance on the expectancy of profits from the renewals, the court; 
held that the company, in the absence of any express provision to i 
the contrary in the contract, had the right to terminate the contract! 
in the manner it did; that the agent had no such interest associated| 
with the business as entitled him to a continuance of the agreement] 
against the will of the principal. "The right to compensation is 
associated with a continuance of services, and the compensation is' 
the agreed measure of their value. * • • Although renewals are 
the conséquence of the original contract of Insurance, and in this| 
particular bénéficiai to the company, yet the full compensation given, 
and accepted for this service is the twenty-flve per centum on the 
sum received, provided in the contract which créâtes the agency and 
régulâtes its terms." While the contract hère provides that the 
agent may be entitled to commission on renewal premiums, notwith- 
standing the termination of the agency for any cause save dishonesty, 
yet it is on the express condition that the agent has secured $1,000,- 
000 of policies in force; but there is no claim made that he had 
secured this amount. The principal différence between the case 
supra and this is that Williams sought to recover his commission 
on cases actually renewed, but by another agent, while this plain- 
tiflf seeks to recover damages on the theory that his interest would 
hâve been equal to |1,200 a year for three years, had the company 
diligently striven to effect such renewals. It is a différence, it 
seems to me, without a légal distinction. 

There must be, in the the absence of a clear provision to the con- 
trary, the élément of mutuality in such a contract. If, as against 
the principal, the agent had the right to insist on a continuation 
«f the agency so long as he did none of the prescribed acts in 
article 18, the corrélative right of the principal must obtain to 
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Lold the agent to perpétuai service, Or so long as he was faitMul; 
and thua it would resuit that, nolens volens, the employment could 
be made perpétuai. It is quite évident from tlie second paragrapli 
of tlie opinion in the Newcomb Oase, supra, that the learned judge 
had in mind the recognized distinction between the reserved power 
to discharge and the right and wrong of a discharge, where the 
remedy is not in an action ex contractu for the discharge, but a 
quantum meruit action predicated upon its injurions exercise. In 
the latter instance the suit is not f ounded on the breach of the con- 
tract, as such, but is an action of assumpsit for a quantum meruit, 
in which the contract may be put in évidence, and will control the 
maximum of recovery. Mansur v. Botts, 80 Mo. 654, 655, and 
citations. Keeping this distinction in view, the vice is apparent 
in the finding of the référée that the défendant broke its contract 
with the plaintifiE in not pennitting him to continue the prosecution 
of his work in taking Insurance on the natural premium plan, or 
in discouraging the prosecution of that system by its détermina- 
tion to specially prosecute the level premium policies. Is there 
any provision or stipulation in the contract which bound the de- 
fendant to adhère exclusively to the natural premium plan, which 
in contemplation of law would constitute a breach of contract, if 
défendant should at any time thereafter détermine upon a more 
spécial prosecution of the level premium plan? I am whoUy unable 
to flnd any such provision in terms. 

The power of attorney to the plaintiff simply appoints the plain- 
tiff agent for the défendant company in a designated territory, under 
instructions, conditions, and rules governing agents; and it dis- 
tînctly appears on the face of the pétition, as it does on the back 
of the contract in question, that the commissions which the plaintiff 
was to receive applied not only to natural premium policies, but also 
to nonparticipating level premium policies, participating level 
premium policies, and to survivors' endowment policies. The fact 
that one class of policies was or was not more profitable to the 
agent than another, or that it may hâve been in the contemplation 
of either that the business of défendant was to be mainly conflned 
to the natural premium policies, cannot, it seems to me, aflfect the 
question as to whether or not by the contract the défendant obli- 
gated itself to so confine its business. If it did not so covenant in 
the written agreement, no damage can be predicated of a breach of 
contract in this respect. Carried to its loglcal conclusion, the con- 
tention of plaintiff would hâve entitled him to claim damages had 
the défendant, at any time after executing the contract, concluded 
that the prosecution of the level premium plan was more advantage- 
ous, and, without abandoning the natural premium plam, given more 
especial attention to ite own préférence. And it is just as inferable, 
by implication, that had the plaintiff, after entering upon his 
agency, discovered that the level premium plan was more bénéficiai 
to him than the natural premium, he could as well claim that the 
contract forbade the défendant to do anything which would lessen 
his profits under the level plan, as to make his présent claim, in so 
far as anything appearing on the face of the contract itself. 
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When we tum from the contract to the évidence in the case, the 
cause of the plaintiff ânds less support. As already stated, it 
stands admitted by the pleadings that the plaintiff, without being 
discharged by the défendant, himself broke the contract by volun- 
tarily entering the service of an antagonistic Insurance company; 
and it appears from the évidence that he actually entered into a 
written contract of agency with the Provident Savings Life Insur- 
ance Society, by which he stipulated for commissions "upon policies 
of the above fonns secured by said Stier upon the lives of per- 
sons whom he has heretofore insured in the Impérial Life In- 
surance Company of Détroit," which contract bears date July 
28, 1891. On August 20, 1891, the président of the défendant 
company wrote to the plaintiff as follows: "We are informed 
that you are now doing business for the Provident Savings Life, 
which of course terminâtes your contract with this company, 
and we désire you to forward ail supplies to us to this office 
at once," — which indicates that the plaintiff had taken service 
there without terminating his agency with this défendant, and 
without its knowledge or consent. WhUe it is to be conceded 
that prior to platntiff's thus taking service in the employ of another 
company this défendant had signified to him its désire and purpose 
to conduct its business upon the level premium plan, yet it is not 
true that the défendant company, as is alleged in the pétition, re- 
fused to permit the plaintiff to proceed further in the prosecution of 
his agency upon the natural premium plan. The évidence shows that 
as late as June 30, 1891, after am effort had been made to agrée upon 
another contract between the parties, the président of the défend- 
ant wrote to the plaintiff as follows : 

"If this contract [the new one] Is not satisfactory to you, we stand ready 
to carry out the old one; and, If you feel that you prefer the old plans to 
the new ones, send us in your old line rate books, and we will forward you 
supply of the old ones, so there will be no grounds of dissatlsfaetion of any 
kind on that point. However, I am satisfled it would be by far the besfr for 
ail parties concerned for you to take up the new plan." 

The utmost that the référée could flnd against the défendant on 
this branch of the case is that, owing to the désire and purpose of 
the défendant to turn its business in the direction of the level 
premium plan, the plaintiff did not reçoive the support and co- 
opération of the défendant required under the natural premium plan. 
But as it cannot be maintained, in my opinion, that the contract 
restrained the défendant from directing its own business in a chan- 
nel which it conceived to be most profitable to it, and such channel 
being one provided for in the contract itself, it would seem to foUow 
that no action for damages is predicable upon the contract for a 
breach in so endeavoring to direct and control its business. It is 
true, the pétition allèges that the défendant broke its contract with 
the plaintiff in faUing to furnish him with the requisite supplies and 
blanks, etc., yet, as no damages hâve been found or reported as 
arising therefrom, this may be treated as damnum absque injuria. 

In view of the conclusion thus reached, it is not needful to be 
decided whether or not, under article 17 of the contract, any dam- 
v.58F.no.6— 54 
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âge can be predicafed of the loss of commissions on renewal 
premiums, for the reason that it does not appear tkat the plaintiff 
had securéd |1,000,000 of insurance in force. The référée made his 
assessmentof damages against the défendant based solely upon pro- 
spective earnings of the plaintiff on commissions of renewal 
premiums for three years, taking as a basisi a gênerai average of 
his earnings prior to the interruption of the agency. Serions 
criticism is made of this theory of assessment; but, in view of the 
pleadings and palpable facts of this case, my conclusion is that de- 
fendant's exceptions to the referee's report are weU taken, and the 
same are sustatned, and plaintifE's exceptions thereto are overruled. 



AMAOKER V. NORTHERN PAO. R. 00. 

(Circuit Court of Appeals, Ninth Circuit November 27, 1893.) 

No. 97. 

1. Public Lands— Prb-emption— Efpect of Filtng Amende» Claim. 

The voluntary flling of an amended pre-emptlon clalm, excluding part of 
the lands previously pre-empted, Is a cancellation of the first entry as to 
the lands excluded, although no formai cancellation is entered of record. 

2. Same— HoMBSTBAD— Cash Entry — Grant to Noethkrn Pacific Baii,koad 

Company. 

Act June 15, 1880, § 2, (21 Stat. 238,) allowlng persons who, under any 
homestead law, had theretofore entered lands properly. subject to such 
entry, to entitle themselves thereto by paying the government price there- 
for, restored to a homestead settler, whose claim had not been abandoned, 
although his entry had been canceled for failxire to comply wlth the re- 
qulrements of the law under which It was made, such a right or elaim to 
the land that it did not pass to the Northern Pacific Rallroad Company, 
under the grant to said company by Act July 2, 1864, § 3, (13 Stat. 
307,) of lands on each slde of its road whieh were "free from pre-emption 
or other clalms or rights" at the time of the definite location of its hne, 
where such definite location was made after the passage of the act of 1880. 
■53 Fed. 48, reversed. 

8. Same. 

The railroad company could not complain of the fact that the patent 
was issued -to the widow of the person entitled to make the cash entry un- 
der the act of 1880, he having been alive at the time of the definite loca- 
tion by the company of Its Une. 

In Errer to the Circuit Court of the United States for the Dis- 
trict of Montana. 

At Law. Action in the nature of ejectment by the Northern 
Pacific RaUroad (Company against Maria Amacker. Judgment for 
plaintiff. 53 Fed. 48. Défendant brings error. Reversed. 

Thomas C. Bach and Massena BuUard, for plaintiff in error. 
Fred. M. Dudley, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. This is an action of ejectment in 
which the Northern Pacific Railroad Company sued the plaintiff in 
error to recover the possession of the N. W. | section 17, township 
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10 ÏI, range 3 W. of the principal meridian of Montana. Judg- 
nient was for the company. It relied for title on the act of con- 
gress passed in 1864, granting it the odd sections of govemment 
land within certain limits on each side of its raUroad Une wherever 
on the line thereof the United States hâve full title, not reserved, 
sold, granted, or otherwise appropriated, and free from pre-emp- 
tion or other claims or rights, at the time the line of said road is 
deflnitely flxed, and a plat thereof filed in the office of the commis- 
sioner of the gênerai land office. The act also provides that if, prior 
to said time, the sections designated shall hâve been granted, sold, 
reserved, or occupied by homestead settlers, or pre-empted or other- 
wise disposed of, other lands shall be selected by the company in 
lieu thereof, under the direction of the secretary of the interior, in 
alternate sections designated by odd numbers, not more than 10 
mUes beyond the limits of said alternate sections. The act also re- 
quires the président to cause the lands to be surveyed for 40 miles 
on both sides of the entire line of the road after the gênerai route 
shall be flxed, and provides that the odd sections shall not be liable 
to sale or entry or pre-emption except by said company. The char- 
acter of the grant to the company is well defined. It is one in 
praesenti, but, as was said in St. Paul & P. E. Co. v. Northern Pac. 
R. Co., 139 U. S. 1, 11 Sup. et. 389: "* * » The grant was in 
the nature of a float, and the title did not attach to any spécifie sec- 
tions until they were capable of identification; but, when once 
identified, the title attached to them as of the date of the grant, 
except as to such sections as were specifically reserved." In consid- 
ering, therefore, what lands ultimately passed by the grant, there 
are two periods principally to be regarded: one the date of the 
granting act, the other the filing of the map of definite location of 
the road. Lands to which claims had attached at either period 
did not pass, though they were free from the claim at the other 
period. 

In Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856, a pre- 
emption claim existed at the date of the granting act which, how- 
ever, had been abandoned before the map of definite location was 
found. It was held that it was not included in the grant. See, 
also, Railroad Co. v. Whitney, 132 U. S. 357, 10 Sup. Ct. 112. 

In Railway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566, a home- 
stead entry was made after the date of the grant, but before the 
flltng of the map of definite location, and it was held that the land 
was excepted from the grant. 

It is contended on behalf of the plaintiff in error that the land in 
controversy in this suit is excluded from the opération of the grant 
to the railroad company upon two distinct grounds: First, by 
virtue of the pre-emption settlement of William M. Scott; and, sec- 
ond, by the- homestead entry of McLean. 

On the 5th day of October, 1868, one WUliam M. Scott filed a 
pre-emption declaratory statement in the proper land office, claim- 
ing the said land, and alleging settlement thereon, which statement 
and filing were accepted and placed of record in the land office, and 
said entry bas not been canceled. In the year 1869 the said Scott 
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built a cabln upon the premises, and lired there until the fall of 
that year. It was proven on the trial, over the objection of the 
plaintiflf in error, that in the fall of 1869 Scott remoTed from the 
land, and lived in the city of Helena until 1878, when he changed 
his résidence to the city of Butte; and that he never returned to 
the land in controversy, and never exercised any acts of ownership 
over the same, but, on the contrary, abandoned the land and his 
pre-emption rights in 1869. It is urged that the faots in regard 
to the abandonment of the claim by Scott were not properly the 
subject of inquiry on the trial ; that, since the pre-emption entry re- 
mained of record uncanceled upon the plats of the land oflace, both 
at the time of flling the map of gênerai route of the road and at 
the time of flxing the deflnite line of the same, it served to place 
the land within the exceptions named in the grant to the railroad 
Company; and that the facts in regard to the alleged abandonment 
of the claim can only be considered by the officers of the land office, 
or in a ditect proceedtng to cancel the entiy. 

But, while the pre-emption entry remains uncanceled upon the 
plats of the land office, it elsewhere appears from the records that 
upon the 14th day of October, 1872, Scott voluntarily flled in the 
land office his amended préemption claim, whoUy excluding there- 
from the land in controversy, and flxing his pre-emption entry upon 
other lands. This act must be deemed an effectuai cancellation 
of his former entry, so far as the land in controversy is concerned. 
The fact that the entry remained of record upon the plats, and no 
formai cancellation of the same was entered, is immaterial. If we 
concède that the entry was in force upon the date of the flling of 
the map of gênerai route of the road, which was February 21, 1872, 
it was nevertheless canceled upon October 14th of the same year; 
so that both at the date of the grant to the railroad company and 
the date of flxing the line of deflnite route this land was free from 
the Scott pre-emption. The fact that at an intermediate date, the 
date when the map of gênerai route was flled, the land was sub- 
ject to the pre-emption claim, and was therefore not within the 
class of lands which by opération of law were withdrawn from set- 
tlement and entry under the public land laws, does not in any way 
affect the title or status of the land as between the parties to this 
action. 

The map of gênerai route flled on the 21st day of February, 1872, 
was flled in the gênerai land office. On the 6th day of May, 1872, 
it was filed in the local land office of the district within which the 
land is situated. Three days before this last date William McLean 
made his homestead entry upon the land in controversy. On April 
21, 1876, it was provided by statute that aU pre-emption and home- 
stead entries of the public lands made in good faith by actual set- 
tiers upon the tracts, of not more than 160 acres each; within the 
limita of any land grant, prior to the time when notice of with- 
drawal of the lands embraced in such grant was received at the 
local land office, and where the pre-emption and homestead laws 
hâve been complied with, the proper proofs thereof hâve been made 
by the parties holding such tracts, shall be conflrmed, and patents 
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for the same shall be issued to the party entitled thereto. By the 
act of June 15, 1880, (section 2,) it was provided that persons who'flave 
heretofore under any of the homestead laws entered lands prop- 
erly subject to sucli entry, or persons to whom the right of having 
so entered for homesteads may haye been attempted to be trans- 
ferred by bona flde instruments in writing, may entitle tbemselves 
to said lands by paying the government priée therefor, with crédit 
for the amount already paid, with a further provision that this 
shall in no way interfère with the rights or claims of others who 
may hâve subsequently entered said lands under the homestead laws. 

On the 3d day of July, 1879, the register and receiver of the local 
land office wrote to the commissioner of the gênerai land office that 
McLean had been notifled under the directions contained in the 
circular of December 20, 1873, to show cause why his entry should 
not be canceled for f allure to make proof of compliance with the 
law within the statutory period, and that he had taken no action 
in the matter, and recommended the canceUation of his entry; and 
thereupon, on September 11, 1879, said entry was canceled. Mc- 
Lean died on August 20, 1882. After his death, his widow, upon 
the assumption that his right to purchase under the act of 1880 
descended to her, made application to purchase upon the 15th day 
of March, 1883. McLean's entry having been recognized as con- 
firmed under the act of AprU 21, 1876, payment for the land under 
the subséquent act of June 15, 1880, was accepted as équivalent 
to proof of compliance with the provisions of the homestead law, 
and a patent was accordingly issued to the widow. 

There ean be no question but that the act of April 21, 1876, pro- 
tected and made valid the homestead entry of McLean. There was 
nothing in the grant to the raUroad company that would deprive 
congrèss of the power to pass that act. The provision in the grant 
that upon the filing of the map of gênerai route the lands within 
certain limita were to be withdrawn from entry or settlement, would 
not interfère with the récognition of the right of a homestead set- 
tler, whose entry was made after that date; and the rule adopted 
in the act was a reasonable one in providing that the withdrawal 
should take eflfect only from the date when the map should be filed 
in the local land office, and thereby information should be conveyed 
as to the particular lands to bè withdrawn. It was the object of the 
act to afford relief to persons who, without notice of the withdrawal, 
had made entries on lands prior to the time when notice of the 
actual withdrawal came to the offlcers of the local land office. But 
the homestead entry of McLean having been canceled upon the llth 
day of September, 1879, and ail his rights thereunder extinguished, 
the décision of the case is lef t to dépend upon the question whether 
or not the act of June 15, 1880, restored to the homestead settler 
such right or claim to the land that thereby it came within the ex- 
ceptions contained in the grant to the raUroad company, and was 
not upon the 6th day of July, 1882, land to which the United States 
had fuU title, not reserved, sold, granted, or otherwise appropriated, 
and free from préemption or other claims. Notwithstandiag the 
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cancellation of his entry, the record discloses tliat there was no 
abandonment of the claim by McIieaH. 

The act of June 15, 1880, gave him the right to acquire title to 
the laïid bj paying the government price theref or. The only limi- 
tation upon that right was the réservation which pi^otected the 
rights of others who might subsequently enter said land under the 
homestead laws. This réservation could in no way apply to the 
raUroad company. The inqniry is therefore confined to the single 
subject of the nature of the right thus conferred upon McLean. 
The act gave him the absolute right to purchase this land as against 
ail the world except subséquent homestead settlers. That right 
was acquired on the passage of the act in 1880. The act contains 
no expressed limitation of time within which the right is to be 
exercised. There is nothing in the language employed or the na- 
ture of the right conferred which would indicate that the right 
should hâve expired on July 6, 1882, the date when the map of the 
deflnite route of the road was filed. The definite and absolute 
right to purchase a tract of the public land at a fixed price con- 
ferred by statute upon the homestead entry man constitutes, 
in our jud^ment, a claim upon the land such as is contemplated in 
the réservation from the grant to the Northern Pacific Railroad 
Cîompany. The right, in this instance, differed in no essential fea- 
ture from the right and claim of a préemption settler. The pre- 
emptioner's right to purchase the land upon which his claim rests 
is no greater, and is no moite proteq^d by law, than that of the 
homestead entry man, whose entry has been canceled, but not aban- 
doned. The cancellation of the entry extinguished the right to 
prove résidence and acquire title under the homestead laws, but 
the entry was restored to life and subsisted for the purpose of pro- 
tecting the right to purchase the land under the tenus of the act. 
It served thereafter to notify the railroad company and aU others 
except subséquent homestead settlers of the nature of the right 
that stUl existed in McLean. Such being the status of this land 
at the time the map of definite route was flled, the grant to the 
railroad company could not attach to it, for it was at that date 
land subject to a claim. 

It is suggested that the right to purchase under the act of June 
15, 1880, was personal to McLean, and did not descend to his widow ; 
and référence is made in support of that contention to the case of 
Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, where the court 
expressed a doubt whether the widow of the homestead settler was 
entitled to the benefit of the act. It is unnecessary to détermine 
that question in this case. McLean was still living at the period 
at which the rights of the railroad company were ûxed, the date 
of filing the map of definite location. If the patent were errone- 
ously issued thereafter to the widow of McLean, it is a matter of 
which the railroad company, the plaintiff in ejectment, cannot com- 
plain; for it must recover, if at aU, upon the strength of its own 
title. 

ïhe judgment is reversed, and the cause is remanded for a new 
trial, with costs to the plaintiff in error. 
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AMATO y. JACOBUS. 

(Circuit Court of Appeals, Second Circuit. November 17, 1893.) 

Marsh al' s Fbbs and Poundage. 

Where, in the southern district of New York, an exécution irregularly 
Issued by plaintifE's attomey, Is stayed after levy, and subsequently 
vacated by order of court, the marshal is entitled to fées for levying, but 
net to poundage, for under Code Civil Proc. N. Y. § 3307, subd. 7, 
poundage dépends upon the collection of the exécution. The court may, 
however, in Its discrétion, under such section, allow the marshal com- 
pensation for his trouble and expenses in carlng for the property levled 
upon. 

In Error to the Circuit Court of tlie United States for the South- 
ern District of New York, 

At Law. Action by Dominick Amato against the N^orthern Pa- 
cific Bailroad Company, in which, on May 28,' 1891, judgment was 
entered in favor of plaintiff for the sum of $4,033.76, after a trial 
hefore a jury, defendant's motion for a new trial having been 
denied. 46 Fed, 561. On June 3, 1891, an exécution was issued 
thereunder, and delivered to the marshal, who levied upon and took 
into his possession certain property of défendant. The exécution 
was subsequently stayed, and on July 14, 1891, was set aside, un- 
der Eev. St § 1007, as being improperly issued within 10 days after 
the entry of the judgment, the defect appearing upon the face of 
the exécution. The judgment was afQrmed by the circuit court 
of appeals, (49 Fed. 881, 1 C. C. A. 468, 1 U. S. App. 113,) and finally 
by the suprême court, (12 Sup, Ct. 740, 144 U. S. 465.) The final 
judgment of afflrmance was entered June 4, 1892. Thereupon new 
exécutions were issued. In taxing the marshal's bUl of costs the 
clerk allowed him fées and poundage under the first exécution, 
which was set aside by the court, and such taxation was aflarmed 
by the circuit court, and a motion by plaintiff for payment to his 
attorney of money collected by the marshal under the last exécu- 
tion was denied. Plaintiff brings error to review the order of the 
circuit court. Eeversed. 

Koger Foster, for plaintiff in error, 
Robert D. Benedict, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 

PER CURIAM. We agrée with the court below that, as be- 
tween the plaintiff in the exécution and the marshal, the latter is 
entitled to the same fées and poundage which he would bave been 
entitled to if the exécution had not been irregularly issued. Hav- 
ing taken out the process, and directed the marshal to exécute it, 
decency and common honesty forbid him to repudiate the payment 
of any fées earned by the marshal in obédience to his instructions 
when the process was Tacated at the motion of the judgment debtor. 
We are unable, however, to find any sanction for the marshal's 
«laim for poundage. That claim rests on the provisions of the 
State law, (section 829, Rev. St. U. S.,) and cannot be enforced 
unless that law (Code Civil Proc. § 3307, subd. 7) would au- 
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thorize a claim for poundage by a sheriff of tte state. By tlie 
Code, as formerly by the Eevised Statutes, (2 Eev. St p. 645, § 38,) a 
sheriîf is entitled to poundage only upon the amount coUected by 
Tlrtue of the exécution, except where a settlement is made between 
the parties after levy, when the .poundage is upon the value of 
the property levied upon, not exceeding the sum at which settle- 
ment is made. It is the settled construction of thèse provisions 
by the highest court of the state that the right to poundage dé- 
pends upon the collection of the exécution, and is not created by 
any services rendered in executing the process previously. Camp- 
beU V. Ck)thran, 56 N. Y. 279 j Flack t. State, 95 N. Y. 471. In 
the latter case. the court of appeals, speaking of the change intro- 
duced in the pre-existing law by section 38 of the Eevised Stat- 
utes, say that the right ,to poundage is "thereby made to tum 
upon the performance by the sheriff of the final act to be done in 
the course of the service of the exécution." The case of Scott v. 
Shaw, cited in behalf of the marshal's claim, (13 Johns. 378,) is not 
in point, beçause it arose when the state statute gave poundage 
as "a part of the fées for the service of the exécution, and not, 
as now, upon the collection of the exécution. If the marshal had 
been prevented from collecting the exécution by the interférence 
of the plaintifl or his attorney with the course of enforcing the 
process, undoubtedly he would be entitled to compensation for the 
poundage he would hâve otherwise earned. This is not such a 
case, but it is one where an exécution, which was irregularly 
issued by the plaintiff's attorney, was vacated after a levy by au 
order of the court. Such a case is within the spîrit, and fairly 
within the meaning, of the provision of the Code, which authorizes 
the court having control of the process to allow the officer com- 
pensation for his trouble and expenses in taking care of and pre- 
serving property where exécution is stayed after a levy. 

The order appealed from, so far as it aflSirms the marshal's claim 
for poundage, is erroneous. So far as it allows him the other fées 
charged, it is correct. It is for the circuit court, and not for this 
court, to détermine whether an aUowance should be made to the 
marshal for his trouble and expenses in taking care of and pre- 
serving the property. 

The order is reversed, with costs, and with instructions to the 
court below to make such further order as of right and justice 
should be made. 



DHNVBR, U. & P. R. CO. v. PORTER. 

DENARGO LAND CO. v. SAME. 

(Circuit Court, D. Colorado. October 31, 1893.> 

Nos. 2,658 and 2,659. 

Limitation of Actions — Vacant Lands— Patmbnt of Taxeb. 

The runnlng of the Colorado statute of limitations relating to payment 
of taxes on unoccupied land under color of title is interrupted by the 
entry of another thereon under color of title, although such payments 
are continued to the full term named in the statute. 
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At Law. Thèse "were two actions brougM against James R 
Porter by the Denver, Utah & Pacific Eailroad Company and the 
Denargo Land Company, respectively, to recover certain lands. The 
cases were consolidated for trial, and a verdict was rendered for 
plaintiffs. Défendant now moves for a new triai Granted. 

Edward 0. Wolcott and J. F. Vail, for plaintiffs. 
B. F. Montgomery, for défendant. 

THOMAS, District Judge. The Colorado statute on which the 
second canse of action in each complaint is based reads as follows : 

"Whenever a person having color of title, elther by pre-emptlon or other- 
wise, as aforesald, made In good faith to vacant and unoccupied land or 
mlning claims, shall pay ail taxes legally assessed thereon, or for im- 
provements situate thereon, for flve successive years, he or she shall be 
deemed and adjudged to be the légal owner of said vacant and nnoccupied 
lands or mlntng claims, to the extent and according to the purport of his 
or her proper tltle or pre-emption. AU persons holding under such taxpayer, 
by purchase, devise or descent, before said flvè years shall hâve expired, 
and who shall continue to pay the taxes as aforesald, so as to complète 
the payment of the taxes for the term aforesaid, shall be entltled to the 
beneflt of this section." Gen. St. § 2187. 

The court chargea the jury on the second cause of action alleged 
in the complaint as follows: 

"I Instruct you that, as a matter of law, the deeds in évidence are such 
as to give color of tltle to the plalntifif in this case, under this statute, for 
the land in controversy; and the questions for you to conslder under this 
section are whether the plaintiff, so having color of title, did in good faith 
suppose that it had title, and did pay ail taxes legally assessed upon the 
premises for flve successive years prior to the commencement of this suit, 
to wit, May 16, 1891, and did at some time prior to said date, In some man- 
ner, enter into or talie possession of the premises. The taxes paid by those 
under whom plaintiff claims title are to be considered In this connection 
as if paid by the plaintiff; and if you flnd that the plaintiff, or those under 
whom it claims title, did so pay taxes for flve successive years, and did 
in sood faith suppose that it or they had title to the premises^ and did at 
some date prior to the institution of this suit, May 16, 1891, in some man- 
ner, take possession of the premises, then your verdict must be for the plain- 
tiff." 

The défendant duly excepted to the same. The charge ignored 
the fact that the défendant went into possession in March, 1890, 
and continued in possession of some part of the premises, at least. 
I think the court committed prejudicial error in thus charging the 
jury. Hill and his grantees under color of title did not pay taxes 
for flve years prior to the commencement of this action on vacant 
and unoccupied land, for the défendant went into possession before 
the flve years expired. The statute on which the second cause 
of action in the complaints is based, in my opinion, means that the 
payment of taxes under color of title must be made on vacant and 
unoccupied lands for the full term named in the statute, and that 
the entry into possession by the défendant under claim and color 
of title stopped the running of the statute. In addition to this, im- 
portant and difficult questions of fact were submitted to the jury, 
requiring a reasonable time to examine the exhibits, and consider 
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and compare the évidence, and arrive at a safe conclusion; yet the 
jury rendered a verdict in both cases in less than half an honr. 

After careful review of the cases and the record submitted, I 
think snbstantial justice demands that a new trial be had in both 
cases: and it is so ordered. 



SWIFT et aL ▼. PHILADELPHTA & R. R. CO. SAMB ▼. CENTRAL VT. 

B. CO. SAMB V. DELA W ARE, L. & W. R. CO. SAME v. FITCH 

BÙRG r. CO. SAMB v. NEW YORK, 0. & ST. L. R. 00.» 

(Circuit Court, N. D. lUinôls. Noyember 27, 1893.) 

1. Cabbiebs of Qoods — Ukbbasonablb Chabseb — Interstate Commbhcb— 
CoMitûN Law. 

The common-law rule forbiddlng common carriers from exactlng unrear 
sonablé charges does iiot apply to Interstate commerce, even wheii the 
contraçt of carrlage Is made In a state where that rule prevalls, since such 
commerce Is gbvemed solely by the laws of the United States, and the 
United States hâve nevest adopted the common law. 

8. Removal of Causes— Juhisdictioni—Inteestatb Commerce Act. 

Fédéral courts hâve no jurlsdlctlon. In sults removed from state courts 
on the ground of diverse citizenshlp, to enforce the provisions of the Inter- 
state commerce act, since in removed cases the jurlsdiction of the féd- 
éral courts Is no wider than that of the courts in whlch the cases wete 
begun. 

At Law. On demurrer to déclarations. Demurrers sustained. 

E. Walker, Albert H. Veeder, and Mason B, Loomis, for complain- 
ants in ail the cases. 

John G. Milburn, S. E. Williamson, and Gregory, Booth & Harlan, 
for défendants Fitchburg E. Co., New York, 0. & St. L. E. Co., and 
the Delaware, L. & W. E. Co. 

Ullman & Hacker and Osbom & Lynde, for défendant Philadel- 
phia & R. E. Oo. 

Schuyler & Kremer, for défendant Central Vt. E. Co. 

GEOSSCUP, District Judge. The déclarations in thèse cases 
are substantially alike. The flrst three counts, with some varia- 
tions, aver that the plaintiff is a corporation engaged in the busi- 
ness of shipping dressed beef and other provisions from the Union 
Stock Yards, in Chicago, to New York, Montréal, and other points in 
the eastern states and Canada; that after the 4th day of AprU, 1887, 
(the date the Interstate commerce law went into effect,) and until 
April, 1888, the plaintiff, from time to time, delivered and the de- 
fendant accepted for transportation to such terminal points certain 
of its manuf actured products ; that the défendants were common car- 
riers, engaged with other common carriers, in transporting continu- 
ously from Chicago to the eastern terminal points at certain rates 
established and then in force as the rate between such points; 
that the plaintiff was compelled to pay thèse défendants, according 
to the schedule rates, the sum of 65 cents per 100 pounds from 
Chicago to New York or Boston, and other rates in like propor- 
tion to other points; and that the rates so taken and exacted were 

' Beported by Louis Bolsot, Jr., Esq., of the COilcago bar. 
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unjust and unteasonable. Two of thèse counts allège that thèse 
rates were established by combination between défendant and 
other corporations, and that the plaintiff paid the sanie under pro- 
test. The other spécial counts, except the flfth and seventh, are 
substantially the same, except that they aver that the défendants, 
and the other common carriers engaged with them in transporting 
the goods, used bills of lading for such shipments in the name and 
style of the Great Eastern Fast Freight Line, or other fast freight 
Unes. The flfth and seventh counts are substantially the same as 
the others, except that they proceed expressly under the Inter- 
state commerce act. Most of the défendants demurred to ail of 
the spécial counts, one of them, the Delaware, Lackawanna & West- 
ern Railroad Company, in place of a demurrer, flled a plea to the 
jurisdiction to the fifth and seventh counts. The cases are re- 
moved hère, on the pétition of the défendants, from the state courts, 
on the ground of diverse citizenship. 

The gênerai question raised by the demurrer is whether there 
is any law, common or statutory, applicable to the transactions set 
forth, which prohibits the exaction of uureasonable rates, or af- 
fects any contract between the shipper and carriers whereby un- 
reasonable rates are stipulated for and taken. There can be no 
question that, in the absence of such prohibition or restraint, a 
common carrier can lawfuUy demand or contract for such compen- 
sation for carriage as he may be able to obtain. His privilèges 
would, in such cases, be like those of any other person, and sub- 
ject only to the économie laws which flow from trade and compéti- 
tion. If there is any municipal law which supersedes or supplé- 
ments thèse économie laws, and subjects the carrier to restraints 
or régulations not imposed upon gênerai business, it must be 
found either in the municipal law of the states or in a law of 
the United States. 

It is not disputed that within the territory of the states, and 
upon subjects affected by state law, such a prohibition exists. 
It is one of the restraints embodied in the common law of England, 
and is therefore in force within every jurisdiction where the common 
law is the law of the land. It seems to me equally clear that, 
outside of the interstate commerce açt, there is no law of the United 
States, as a distinct sovereignty, imposing such restraint. The 
United States, as a distinct sovereignty, imposes no laws upon its 
subjects, except such as' are expressly or impliedly enacted by con- 
gresis. Congress has not adopted the common law of England as a 
national municipal law. The courts of the United States hâve had 
many occasions to enforce the common law, but in every instance it 
has been as the municipal law of the state by which the subject- 
matter was affected. Outside of the interstate commerce act, there 
is no enactment of congress, and no self-operating provision of the 
fédéral constitution, which expressly or by implication évidences 
a command or purpose to interfère with the freedom of interstate 
commerce, or lay any restraint upon the rights of carriers or shippers 
engaged therein. Welton v. State of Missouri, 91 U. S. 282 j Brown 
V. Houston, 114 U. S. 622, 5 Sup. Ct 1091. 
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The question then anses, is the municipal law of the state ap- 
plicable to the transactions set forth in the déclaration? Is the 
act or contract of a carrier, who aocepts goods for carriage from 
one state into another, subject to that particular provision of the 
municipal law of the several states where the goods are taken, or 
through which they are conveyed, which prohibits the exaction of 
unreasonable rates? There can be no doubt that to congress is 
given, by the constitution, the absolute power to regulate com- 
merce between the states. This power, independently of législa- 
tion, is not necessarily exclusive of the right of the states to rea- 
sonably regulate such incidents of Interstate commerce, lying within 
their respective jurisdictions, as wharves, pilots, harbors, roads, 
bridges, etc. A wharf, harbor, or bridge lying within a state is 
a tangible entity, over which the laws of the state extend. The 
cost of their création and the expenses of their maintenance make 
the imposition of toUs or charges not only reasonable, but neces- 
sary. Thèse must be enforced by and subject to some law, and, in 
the absence of congressional législation, there is no law except 
that of the state. The application of state law in such cases is 
not inconsistent with the gênerai power conferred upon congress, 
and does not introduce into commerce between the states either 
confusion or restraint. Such régulations may exist harmoniously 
with régulations imposed by other states upon wharves, harbors, 
and bridges within their territorial limits. But the fixing of a 
rate for the carriage of goods from one state to another is not 
simply an incident of, or appurtenance to, commerce, but is the 
very core and essence of Interstate commerce. It is not a phys- 
ical entity within the limits of a state, and it cannot be subject 
to régulation in one state withont coming into interférence with 
the equally rightful régulations of other states, and thus produ- 
cing hopeless contradiction and confusion. How can Hlinois dé- 
termine what is a reasonable charge for carriage across Indiana, 
Ohio, or Pennsylvania? The reasonableness of such rate dépends, 
among other things, upon the cost of construction and wages paid 
beyond her jurisdictioh; the amount of capitalization allowed, and 
taxes and assessments exacted, by other jurisdictions; the terms 
of contracts for the interchange of freight between carriers, made 
and allowed under the laws of other states; and the amount of 
trafflc carried, which may, in turn, be affected by the laws of the 
other states goveming the acquisition of, or consolidation with, 
other Unes. Thèse, and many others, are the éléments of the 
cost of carriage, and, before the reasonableness of a rate can be 
determined, the cost must be ascertained. The reasonableness of 
rates for such long distances, and over différent methods of convey- 
ance, can only be approximately ascertained, at best, by men of 
spécial leaming and equipment in such matters. Is it possible 
that the constitution contemplâtes that such learning can be found 
in the courts and juries of every county traversed by a line 1,000 
miles long? I am of the opinion that a rate for the carriage of 
interstate commerce, dépendent, as it is, for its reasonableness 
upon so many différent considérations of expenditure, business, 



UNITED STATES V. ANDREWS. 8G1 

aDd interprétations of tlie laws of différent states, is essentially 
a national affair, and its régulation is therefore exclusively national. 
The rate of carriage is the heart puise of commerce, and can be 
subject safely to a single source of restraint only. Many restraints, 
themselves entirely différent and inconsistent with each other, 
would destroy the veiy possibility of uniformity or flxedness of 
rates. It follows, therefore, that in my opinion the local munici- 
pal law of the several states is not applicable to the reasonableness 
of thèse rates, and cannot be appealed to as a basis for suits such. 
as thèse. 

It is arged on argument that, inasmuch as the contracts for ship- 
ment were made in Illinois, the law of Illinois necessarily entered 
into their constitution and terms; that a contract could not be 
made which contravened the municipal law of the state. The 
counts of the déclaration which proceed upon contract assume that 
the rate charged was agreed upon between the parties. Now the 
law of minois does not introduce a new term into this contract. 
Its utmost effect would be to fcrbid a contract for an unreason- 
able rate, and therefore make the supposed contract unlawful. 
But the effect of this would be simply to abrogate the contract, 
and leave the transaction open to such adjustment as the applica- 
tion of the proper laws allowed. That law, as has already been 
pointed out, cannot be found in the jurisdiction of the states, but 
only in the body of the laws of the United States. 

Those counts of the déclaration which proceed directly upon the 
Interstate commerce act cannot be sustained in thèse suits. The 
courts of the United States, upon removed cases, hâve no wider 
jurisdiction than hâve the courts of the state from which they were 
removed. The removal simply transfers the hearing from the state 
to the national tribunal, but does not enlarge the right of the 
court to hear the cause. The right to question the reasonableness 
of an Interstate commerce rate is a matter of primary, as well aa 
of exclusive, jurisdiction in the fédéral courts. It does not réside 
in the jurisdiction of the state courts, or of the fédéral courts, ac- 
quired by the fact of diverse citizenship. 

For the reasons above stated, the demurrers are sustained, and 
the several counsel will prépare their orders accordingly. 



UNITED STATES v. ANDREWS. 

(District Court, S. D. Oalifornia. December 6, 1893.) 

PosT Office — Obscène Mattee — Private Seailed Letter. 

The amendmeiit of September 26, 1888, by -which the word "letter" waa 
Inserted in the list of nonmailable matter enumerated in Eev. St. § 3893, 
brings within the prohibition thereof an obscène, private, sealed letter. 
U. S. V. Wilson, 58 Fed. 768, disapproved. 

At Law. Indictment of A. D. Andrews for mailing an obscène let- 
ter. Heard on demurrer. Overruled. 

George J. Denis, U. S. Atty. 

J. Marion Brooks, for défendant. 
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ROSS, Dîjstrîct Judge. The demurrer in this case raises the ques- 
tion wlLether a private, sealed letter, upon the envdope of wMch 
there is notMng but the name and address of the person to whom 
it is sent, is within the prohibition of section 3893 of the Revised 
Statutes, as amended by the act of September 26, 1888, (25 Stat. 496,) 
by which amendment the word "letter" was included in the list of 
articles made nonmailable by reason of their obscène, lewd, lascivi- 
ous, or otherwise improper character. In support of the demurrer 
the counsel for the défendant relies upon a very récent décision of the 
district court for the northern district of Califomia, in which it was 
held by Judge Morrow that such a letter does not corne within the 
inhibition of the statute as amended in 1888. U. S. v. Wilson, 58 
Fed. 768. I regi"et to be obliged to differ from Brother Morrow in 
that respect. From hls opinion, with which I hâve been favored, 
it appears that his conclusion is based upon the opinion of the su- 
prême court în the case of U. S. v. Ohase, 135 U. S. 255, 10 Sup. Ct. 
756, and particularly upon certain rules of construction there re- 
ferred to by the court. 

The indictment under considération in that case was founded on 
section 3893 of the Eevised Statutes, as amended by the act of July 
12, 1876, (19 Stat. 90.) The matter thereby excluded from the 
mails was thus described in the statute: "Every obscène, lewd, or 
lascivious book, pamphlet, picture, paper, writing, print, or otiier 
publication of an indécent character, and eveiy article or thing de- 
signed or intended for the prévention of conception or procuring of 
abortion, and every article or thing Intended or adapted for any in- 
décent or immoral use, and every written or printed card, circular, 
book, pamphlet, advertisement, or notice of any kind giving informa- 
tion, directly or indirectly, Where or how or of whom or by what 
means any of the hereinbefore mentioned matters, articles, or things 
may be obtained or made, and every letter upon the envelope of 
which, or postal card upon which, indécent, lewd, obscène, or lascivi- 
ous delineations, epithets, terms, or language may be written or 
printed;" and the question presented to tiie court was whether the 
term "writing" included a sealed letter upon the envelope of which 
there was nothing but the name and address of the person to whom 
the letter was written. Upon that question the décisions of the 
lower courts had been theretofore conflicting, some holding that 
it did, and others that it did not. In holding that the term "writ- 
ing" did not include such a letter, the suprême court said, among 
other things: 

"In the statute under considération the word 'writing' Is used as one of a 
group or class of worda,— book, pamphlet, picture, paper, writing, print,— 
each of which Is ordlnarily and prima facle understood to be a publication; 
and the enumeration concludes wlth the gênerai phrase 'or other publication,' 
which applies to ail the articles enumerated, and marlis each with the com- 
mon quality indicated. It must, therefore, according to a well-deflned rule 
of construction, be a publlshed writing which is contemplated by the stat- 
ute, and not a private letter, on the outside of which there is nothing but the 
name and address of the person to whom It Is written. We do not thlnk it 
a reasonable construction of the statute to say that the vast mass of postal 
matter known as 'letters' was intended by congress to be expressed in a term 
80 gênerai and vague as the word 'writing,' when it would hâve been just 
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as easy, and aiso In strict accordance with ail its other postal laws and 
régulations, to say 'letters' when letters were meant; and the very fact that 
the Word 'letters' is not specially mentioned among the enumerated articles 
in this clause is itself conclusive that congress intended to exclude private 
letters from its opérations." 

The suprême court found a further argument in support of its 
view in the fact that the statute it was construing, after declaring 
by enumeration what articles should be nonmaîlable, added a sepa- 
rate and distinct clause detlaring that "every letter upon the en- 
velope of which • • • indécent, lewd, obscène, or lascivious 
delineations, epithets, tenus, or language may be written or printed 
* * * shall not be conveyed in the mails," and the person know- 
ingly or willfully depositing the same in the mails "shall be deemed 
guilty of a misdemeanor," etc. This distinctly additional clause, 
said the court, "speciflcally designating and describing the par- 
ticular class of letters which shall be nonmaîlable, clearly limits the 
inhibitions of the statute to that class of letters alone whose indécent 
matter is exposed on the envelope." 

Ail of this is cogent reasoning why the term "writing," in section 
3893 of the Revised Statutes, as amended by the act of July 12, 1876, 
did not include a private, sealed letter, upon the envelope of which 
there is nothing but the name and address of the person to whom the 
letter is written. But I am unable to see that it is at ail applicable 
to the amendment of September 26, 1888, by which not only the 
spécifie term "letter" was inserted in the statute, but the separate 
and distinct clause of the act of July 12, 1876, declaring that "every 
letter, upon the envelope of which ♦ • ♦ indécent, lewd, ob- 
scène, or lascivious delineations, epithets, tenus, or language may be 
written or printed » ♦ * shall not be conveyed in the mails," 
was omitted, and the prohibition in respect to delineations, epithets, 
etc., upon the envelope or outside cover or wrapper was made appli- 
cable to ail matter otherwise mailable by law. Congress was not 
content with the law of 1876, by which, as has been seen, a par- 
ticular class of letters only was excluded from the mail, to wit, those 
upon the envelope of which indécent, lewd, obscène, or lascivious 
delineations, epithets, terms, or language may be written; and by 
the amendment of September 26, 1888, struck out that limitation, 
and inserted the spécifie word "letter" among the excluded things, 
without regard to what should be upon the envelope. It is difiicult 
to see how the intent of congress to exclude aU letters of the char- 
acter denounced could hâve been made plainer. By a proviso to the 
act of September 26, 1888, it was declared that nothing in the act 
shall authorize any person to open any letter or sealed matter of 
the first class not addressed to himself. This provision of the 
statute, securing the sanctity of private correspondence, is in line 
with what was held by the suprême court in Ex parte Jackson, 96 
TJ. S. 735, where it was said that, while the law excluding from the 
mails obscène, lewd, or lascivious letters cannot "be enforced in a 
way which would require or permit an examination into letters or 
sealed packages subject to letter postage without warrant, issued 
upon oath or affirmation, in the search for prohibited matter, they 
may be enforced upon compétent évidence of their violation in other 
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ways; as from the parties receiving the letters or paclrages, or from 
agents depositing them in the post office, or others cognizant of the 
facts." 
Demurrer overruled. 



UNITED STATES T. ALLEN. 

(Circuit Court of Appeals, Nlnth Circuit. November 14, 1893.) 

No. 101. 

CUSTOMS DUTIES— DeAWBACKS— COAL USED BT AmERICAN VeSSELS. 

The provision of Schediale N of the tarifE act of 1883, allowing, as 
amended by the act of June 19, 1886, (24 Stat 81,) a drawback of 75 
cents per ton on Imported coal afterwards used by steam vessels of the 
United States engagea in foreign commerce or the coasting trade, was not 
repealed by the provision in Schedule N of the act of October 1, 1890, 
which merely Imposes a duty of 75 cents per ton on imported coal; but 
the drawback, less 1 per cent, thereof, is continued in force by the pro- 
viso to section 25 of said act, relatlng to drawbacks "allowable under ex- 
isting law." 52 Fed. 575, afflrmed. 

In Error to the District Court of the United States for the North- 
ern District of California. 

At Law. Action by Charles R. Allen against the United States 
to recover a drawback on imported coal. Judgment for plaintiff. 
Défendant brings error. 52 Fed. 575. Affirmed. 

Charles A. Shiu-tlefif, Asst. U. S. Atty., (Charles A. Garter, U. S. 
Atty., on the brief,) for the United States. 
Charles Page, (Page & Eells, on the brief,) for défendant in error. 

Before McKETOf A and GELBERT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. On the 6th of April, 1891, Charles R 
Allen, appellee herein, brought this action to recover from the 
United States, appellant herein, the sum of $93.94 alleged to be due 
him as drawback under the provisions of the act of congress of 
March 3, 1883, (22 Stat. 511,) as amended by the act of June 19, 
1886, (24 Stat. 81,) on certain bituminous coal by him imported into 
the United States, and subsequently consumed as fuel on the Hum- 
boldt, a steam vessel of the United States engaged in the coasting 
trade of this country. 

There is no controversy as to the facts. The merits of the case 
are to be disposed of by determining the légal question whether or 
not the right of drawback given by the statutes above mentioned 
is repealed by the act of congress of October 1, 1890, (26 Stat. 600,) 
commonly known as the "McKinley Bill." To intelligently présent 
this question, it will be proper to refer to certain portions of the 
statutes which are necessary to be considered in order to arrive 
at a correct construction of the act. 

We quote (1) that portion of Schedule N of the act of March 3, 
1883, which reads as foUows: 

"Coal, bituminous and shale, seventy-five cents per ton of twenty-elght 
bushels, eighty pounds to the bushel. A drawback of seventy-five cents per 
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ton shall be allowed on ail bituminous coal Imported Into the "Dnlted States 
whlcb Is afterwards nsed for fuel on board of vessels propelled by steam 
which are engaged in the coasting trade of the United States, or in the 
trade with foreign countries, to be allowed and paid under sueh régulations 
as the secretary of the treasury shall prescribe." 

(2) Section 10 of tlie act of June 19, 1886, déclares— 

"That the provisions of Schedule N of 'An act to reduce internai revenue 
taxation, and for other purposes,' approved March 3, 1883, allowlng a draw- 
back on imported bituminous coal, used for fuel on vessels propeUed by 
Bteam, shaU be construed to apply only to vessels of the United States." 

(3) That portion of Schedule N of the act of October 1, 1890, which 
reads as foUows: 

"Coal, bituminous and shale seventy-flve cents per ton of twenty-eight 
bushels, eighty pounds to the bushel; coal, slack or culm, such as will pass 
through a half-inch screen, thlrty cents per ton of twenty-eight bushels, 
eighty pounds to the bushel." 

(4) Section 25 of the act of October 1, 1890, which déclares — 

"That where imported materials on which duties hâve been paid, are used 
In the manufacture of articles manufactured or produced in the United 
States, there shall be allowed on the exportation of such articles a drawback 
equal in amount to the duties paid on the materials used, less one per centum 
of such duties: provided that when the articles exported are made in part 
from domestic materials, the imported materials, or the parts of the articles 
made from such materials, «shall so appear in the completed articles that 
the quantity or measure thereof may be ascertained. And provided fur- 
ther, that the drawback on any article allowed under existing law shall 
be continued at the rate herein provided. That the imported materials used 
In the manufacture or production of articles entitled to drawback of custom 
duties when exported, shaU in ail cases where drawback of duties paid on 
such materials is claimed, be identifled, the quantity of such materials used 
and the amount of duties paid thereon shaU be ascertained, the facts of the 
manufacture or production of such articles in the United States and their 
exportation therefrom shall be determined, and the drawback due thereon shall 
be paid to the manufacturer, producer, or exporter, to the agent of either or 
to the persom to whom such manufacturer, producer, exporter or agent, shall 
in writlng order such drawback paid under such régulations as the secretary 
of the treasury shall prescribe." 

The act of October 1, 1890, was evidently intended to be a com- 
plète revision of the tariff laws. As was said in Re Straus, "it 
manifests a plain intention to substitute that tariff act in the place 
and stead of ail prior tariff législation, so far, at least, as such 
législation lays a duty upon imported articles of any kind." 46 
¥ed. 522; Letter of attomey gênerai, 19 Op. Attys. Gen. 687. It will 
be observed, however, that the act does not, in direct terms, repeal 
the drawback on coal. The question is whether the prior acts al- 
lowing this drawback are repealed by the clause in section 55, "that 
ail laws and parts of laws inconsistent with this act are hereby 
repealed." 

It will be conceded, as claimed by appellant, that the omission 
from that portion of Schedule N of the act of October 1, 1890, im- 
posing a duty of 75 cents a ton on bituminous coal, of the drawback 
clause in relation to such coal contained in the act of March 3, 
1883, as amended by the act of June 19, 1886, of itself, indicates the 
intention of congress to abolish such drawback, and, if there were no 
v.58F.no.6 — 55 
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other proyisions in relation to this matter, would be conçlusive uppn 
the subject But it is apparent that the question is not solved by 
a référence only to that portion of Scbedule N. The true meaning 
and intent of the act cànnot be ascertained without a careful con- 
sidération of the proTisions of section 25. What does this section 
mean? What was the intention of congress in inserting the second 
provi80,"that the drawback on any article allowed under existing 
law shall be continued at the rate herein provided?" Does this sec- 
tion, in its entirety, deal exclusively with drawbacks upon exports? 
Is the word "article," as nsed in the second proviso, to be construed 
as applyîng only to an exported article? 

In answer to thèse questions, we adopt the views expressed by 
Judge Koss in overruling the demurrer interposed by the United 
States, as follows: 

"It Is iirged on the part of the goTernment that section 25 deals exclusively 
wlth drawbacks upon exports, and that the word 'article,' In the second 
proviso, meàns and refers to an exported article, and to no other. An an- 
alysls of the section doe? not sustain the contention. The section provides 
in distinct terms for a drawback— First, on ail articles wholly manufactured 
from Imported materlals, and thereaf ter exported; second, for a drawback 
on ail articles made partly from imported materlals, and thereaf ter exported. 
This language, as said by t)laintiff's counsel, covers every possible manu- 
facture made in this country, whether wholly, or partiaUy only, of foreign 
materlals, and thereafter exported. Thèse proyisions are followed by the 
provisQ that the drawback allowed 'under existing law on any article shall 
be continued at the rate herein provlded;' that is to say, the amount returned 
shall bé that of the duty paid, less one per centum. There could be no 
clearer récognition than is hère expressed of the fact that there were at the 
tlme of the passage of the act of October 1, 1890, existing laws providing for 
drawbacks. Among them, as has been seen, was the act of March 3, 1883, 
as amended by that of June 19, 1886, glving a drawback on bituminous coal 
Imported Into this country, and used on steam vessels of the United States. ' 
This drawback was thérefore, by the express language of the second pro- 
viso of section 25 of the act of October 1, 1890, continued, but at the ratej 
provlded in that section, to wit, the amount of duty paid, less one per 
centum. This, it seems to me, is the natm-al and ordinary meaning of plaln 
language. There is not only no authority in the coiu't to Interject by con- 
struction the word 'exported,' as the attorney for the government contends 
should be done, before the word 'article,' In the proviso in questiota; but it 
would, in effect, be .so to construe that proviso as to make It apply to draw- 
backs on exported articles specifically provlded for in the preceding clauses 
of the section,— that is to say, to drawbacks on articles manufactured in this 
coimtry, wholly or partially of foreign materlals, and thereafter exported. 
The court is not at liber ty to say that congress meant by the words embodied 
In the proviso in question to provide for the same drawbacks it had Im- 
mediately before made spécifie provision for, nor is it at liberty to hold that 
the législature, in declarlng 'that the drawback on any article allowed un- 
der existing law shall be continued at the rate' specified in the section, did 
not mean what Its language naturaUy and plainly imports. It Is true that 
ordinarily the ofiSce of a proviso is to restraln or qualify some preceding 
matter, and will be so restricted. In the absence of anything in its terms, 
or In the subject It deals with, Indlcatlng an intention to give it other and 
broader eflfect; but where, as In the présent case, to restrict It to the mat- 
ter preceding it would, as has been shown, make it mean preoisely the same 
thlng as the clause to which It Is appended, the language employed should 
be given the naturel and ordinary meaning it conveys as an independent 
clause. 'Llkè everything else. Interprétation has Its limlts, beyond which 
it cannot legltlmately go. Where the le^slative meaning Is plain, there Is 
not only no occasion for rules to aid the interprétation, but it is contrary 
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to the raies to employ them. The judges hâve simply to enforce the statute 
according to its obvious tènnS.' Bish. Wrlt, Law, §' 72; Thornley v. U. S., 
113 U. S. 313, 5 Sup. et. 491. 

"The laws existing at the time of the passage of the act of October 1, 1890, 
allowing drawbacks, were not uniform. In some cases, a drawback was 
fixed at the amount of duties pald less ten per cent. ; In others, the déduction 
was one per cent.; and by the act cl March 3, 1883, the full amount of duty 
pald on bituminous coal was allowed as a drawback. Key. St. §§ 3017, 3026; 
18 Stat. 340; 23 Stat 57. By the second proTlso of section 25 of the act of 
October 1, 1890, the amount of drawback allowed is placed on ail articles 
at a uniform rate, wlth certain exceptions speclally provided for elsewhere 
in the act, as, for example, in paragraph 322, (26 Stat 588,) In relation to 
sait. The provision of the act of March 3, 1883, in regard to that article, 
was as follows: 'Sait in bags, sacks, barrels, or other packages, twelve cents 
per one hundred pounds; in bulk, eight cents per one hundred pounds. Pro- 
vided, that exporters of méats, whether packed or smoked, which hâve been 
cured In the United States wlth imported sait, shall, upon sntisfactory proof, 
under such régulations as the secretary of the treasury shall prescribe, that 
sueh méats hâve been cured wlth imported sait, hâve refunded to them from 
the treasury the duties pald on the sait so used in curing such exported 
méats in amounts not less than one hundred dollars. And provided, fur- 
ther, that imported sait In bond may be used In curing flsh taken by vessels 
licensed to engage in the flsheries and In curing flsh on the shores of the 
navigable watecs of the United States, under such régulations as the secre- 
tary of the treasury shall prescribe; and upon proof that the sait has been 
used for either of the purposes stated in this proviso the duties on the same 
shall be remitted.' 22 Stat. 514. By the act of October 1, 1890, the order of 
the enactment is somewhat changed, but it is in substance the same, and 
is as foUows: 'Sait in bags, sacks, barrels, or other packages, twelve cents 
per one hundred pounds; in bulk, eight cents per hundred pounds. Pro- 
vided, that imported sait in bond may be used In curing fish taken by ves- 
sels licensed to engage in the flsheries and in curing flsh on the shores of 
the navigable waters of the United States, under such régulations as the 
secretary of the treasury shall prescribe; and upon proof that the sait has 
been used for either of the purposes stated In this provisC the duties on the 
same shall be remitted. Provided further, that exporters of méats, whether 
packed or smoked, whichhave been cured In the United States, wlth im- 
ported sait, shall, upon satisfactory proof, imder such régulations as the 
secretary of the treasury shall prescribe, that such méats hâve been cured 
wlth imported sait, hâve refunded to them from the treasury the duties pald 
<m the sait so used in curing such exported méats, in amounts not less than 
one hundred dollars.' 26 Stat. 588. 

"This is cited on the part of the govemment as lllustrative of the method 
adopted and pursued by congress In the act of October 1, 1890, when provid- 
ing for the rétention of existing drawback rights in respect to imported 
articles passing Into home consumption, and not thereafter exported. The 
answer to this Is that in the case of the use of imported sait from the bonded 
warehouse in curing fish not exported, as permitted by the flrst provision of 
the above-cited paragraph of the act of 1890, there is a remission of duties, 
not the allowanee of a drawback, whlch latter necessarily implies the former 
payment of duty; and, in the case of the drawback permitted by the second pro- 
vision of the paragraph on imported sait used in curing méats afterwards 
exported, the provision is that there shall be refunded frokn the treasury the 
duties pald on the sait so used in curing such exported méats, In amount 
not less than one hundred dollars. It is manifest that thèse provisions coiHd 
not be brought wlthin the gênerai language employed in the second proviso 
of section 25 of the act declaring that drawbacks allowed 'under existing 
law on any article shall be contlnued at the rate hereln provided;' that Is 
to say, the amount returned shall be that of the duty pald, less one per 
centum, and therefore a spécial provision in relation to sait became a ueces- 
slty." 

The judgment of the district court is aflarmed. 
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HBULINGS et al. V. REID. 

(Circuit Court, B. D. Pennsylvania. November 14, 18Ô3.) 

No. 51. 

1. Patents— Invention— Anticipation— MiLK Coolehs. 

The Evans & Heullngs pat«nt, No. 471,974, for a mllk cooler, consistlng of 
a comblnatlon of corrugated coollng plates and an Intennediate fiUlng 
of métal, llmlted to the space between and uniting the plates, Is void, as 
to the sïsth and seventh claims, for anticipation and want of Invention. 

2. Samb— Joint Patents- Valîditt. 

A joint patent is invalld as to a feature prevlously invented by one of 
of the patentées, and vehich is not a necessary part of the device jointly 
invented. 

In Equity. Suit by Samuel M. Heulings and Elwood Evans 
against Alban H. Eeid for infringement of a patent Bill dismissed. 

Strawbridge & Taylor, for complainanta. 
Philip T. Dodge, for défendant. 

BUTLER, District Judge. The suit is on patent No. 471,974, issued 
to Evans & Heulings, dated March 26, 1892, for improvements in 
mîlk coolers. The sixth and seventh claims only are involved. 
They are as foUows: 

' "(6) A coollng apparatus, comprising plates corrugated' transversely and 
supported in operative position by means located between the plates, whereby 
the ends of the corrugatlons on thelr outer surfaces are left free and un- 
obstructed for deanlng purposes, substantially as specifled. (7) The com- 
blnatlon of corrugated coollng plates and an intennediate fllllng of métal, 
limited to the space between and simultaneously imlting the plates, substan- 
tially as specifled." 

Thèse claims cover the same matter. Hie plaintifEs' expert says 
80, and their counsel admit it. 

In view of the former state of the' art, we think they embrace 
nothing new in a patentable sensé. The plaintiffs' description of 
coolers in common use previously may be adopted with slight altéra- 
tion, Those of the gênerai type of that disclosed in the patent 
consisted of two vertically erected plates of sheet métal correspond- 
ingly corrugated transversely to their height, and so connected at 
their top, bottom, and sides as to constitute a closed réceptacle for 
a liquid réfrigérant, with a milk distributing trough above the 
plates, and a collecting trough below them. In opération, 
liquid inlet and outlet pipes being in communication with the 
space between the plates, iced water or other cold liquid is caused 
to circulate through the said space so as to chill the plates, 
and the milk to be treatèd is delivered to the distributing trough, 
from which it escapes in small streams or drops, and descends upon 
and trickles in a thin film down and over the outside faces of the 
water-cooled corrugated plates into the coUecting trough below, from 
which it is subsequently removed for use. GreneraUy in milk coolers of 
the foregoing type as consitaructed prior to the invention of the patent- 
ées the means employed to support the corrugated plates ta position, 
to secure them in proper relationship to each other, and to her- 
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metically close the space between the side edges or margins of the 
plates 80 as to prevent the latéral escape of tiie cooling fluid, con- 
sisted of straight-sided vertical end standards or plates, of width. in 
excess of the breadth of the two corrugated plates from crest to 
crest, and butted against the ends of the plates. In this arrange- 
ment the closing up of the ends of the grooves of the corrugated 
plates by said standards occasioned the formation at the juncture 
of the standards and plates of angular récesses designated pockets; 
and in the use of such coolers it was found impossible, in cleaning 
the structure with ordinary appliances, to gain such access to the 
corners of the pockets as would enable the user to thoroughly cleanse 
them, with the result that such milk as in the cleaning of the device 
escaped removal remained to deteriorate and taint the milk sub- 
sequently subjected to the action of the cooler. To remove the 
difflculty of cleansing the grooves at the standards the plaintiffs 
severed the connection between the plates and standards, leaving a 
space between, and closed the ends of the plates by other means. 
They accomplished this by simply moving the standards back, and 
closing the openings thus left by solder or similar material, as de- 
scribed. In this we are unable to see any évidence of invention. 
Its accomplishment rèquired nothîng more than a slight mechanical 
change in the structure, such as any sldlled workman in the art 
would hâve understood how to make. The same resuit would hâve 
been attained by simply cutting the standards down at the edges, 
so as to make them correspond with the corrugations of the plates, 
and leave the ends of the grooves open. The différence between 
this and placing the standards thus reduced between the ends of the 
plates would be immaterial. But the plaintiffs hâve not even the 
merit of being first to do what they did. The cooler described was 
the one in gênerai use, but the art had advanced beyond it before 
the plaintiffs' alleged invention. In August, 1890, the défendant 
moved the standards back, and closed the ends of the plates; and 
coolers so made were sold and used. It is unimportant that he 
closed the space thus left open between the plates by folding their 
ends over, and sealing them. There is no substantial différence 
between this and closing the space with solder, as the plaintiffs de- 
scribe. If folding the ends and sealing them down did not produce 
sufflcient rigidity, as the plaintiffs urge, no invention would be 
rèquired to increase it by the insertion of métal between the plates, 
or by other means. It further appears, however, that Heulings, 
one of the plaintiffs, did the same thing in 1890, by precisely the 
same means which the plaintiffs employ. Mr. Heulings himself 
testifles to this, and he is nncontradicted. The fact that his name is 
included in the patent is unimportant. Evans can dérive no bene- 
flt from his invention, and a joint patent for it cannot be sustained. 
As he testifles, Evans had no connection with it. It was his own 
work exclusively. It is not a necessary part of the cooler which 
they jointly invented, but is as applicable to any other cooler as to 
this. If patentable, he alone was entitled to the patent. It was an 
independent invention, standing by itself, and could be applied to any 
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other deecription of cooler. The law respectingi joint inventions 
and patenta need not be discussed. Some pretty nice distinctions 
liave been dratwn by the courts in tLis regard, and a little confusion 
and uncertainty created. The facts Involved hère, however, seem 
to remove ail doubt 

The Lawrence patent of 1876, and the Chambers patent of 1874, 
also, we think, suggest quite plainly ail the plaintiffs hare done. 

The biU must be dismissed. 



RODWELL MANUF'G CO. y. HOUSMAN. 

(Circuit Court, E. D. New York. November 21, 1893.) 

Patents — Suit fob Infkingembnt— Demiiurbr. 

A demurrer to a biU for Infrlngement must be overruled unless the 
patent Is so void on Its face as,to requlre no défense. 

In Equity. Suit by the Eodwell Manufacturing Company against 
Moses Housman for infringement of a patent. Heard on demurrer 
to the bill. Overruled. 

C. H. Duell, for plaintiff. 
H. A. West, for défendant. 

WHEELER, District Judge. This suit, brought upon letters 
patent No. 477,429, dated June 21, 1892, and granted to Arthur 
Martyn, for a method of making advertising signa by molding or 
stamping the letters or symbols in plastic or ductile material, andj 
placing them under glass, the fleld of which is covered, leaving a, 
similar pattem, has been heard on demurrer to the bill. Unless the 
patent is so void on its face as to require no défense to a suit upon 
it, the demurrer must be overruled, and the défendant left to make 
his défense according to the provisions of the statute goveming such 
défenses and the principles of procédure. Eev. St. U. S. § 4920; New 
York, etc., Co. v. New Jersey, etc.. Ce, 137 U. S. 445, 11 Sup. Ct. 193; 
Blessing v. Copper Works, 34 Fed. 753 ; Indurated, etc., Co. v. Grâce, 
52 Fed. 124; Goebel v. Supply Co., 55 Fed. 825. The spécification con- 
tains a disclaimer of similar signs, but not of this method of maMng 
them, which, as an art, is patentable separately from the signs them- 
selves, if sufficiently new and useful. The several steps of the 
method are said to be and are old, but the combination of them 
producing this resuit is not known to be, nor even said to be. The 
disclaimer of signs made by carving is said to be a disclaimer of 
every obvious method of making similar signs, but the court cannot 
say that the method of this patent was so obvious before Martyn 
made it so. 

Demurrer overruled; biE to be answered by December rule day. 
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F0RGIB3 T. OIIi-WELL SUPPLY CO., Limited. 
(Carcuit Court of Appeals, Thlrd Circuit. November 21, 1893.) 

No. 24. 

1. Patents— Who Entitled— Ittvbntion — Wrekch for Oil-Weli, Tools. 

Plalntiff, being Interested in oU-well machinery, applied to an Inventer 
and manufacturer of a patented lifting jack for information respecting 
the applltation of tbe principles of the jack to a wrench for oil-weÛ tools. 
As the resuit, a modlfled jack was made by such Inventor, stamped as 
patented by him, and Introduced and sold by plaintitf, wlio thereafter 
surreptitlously obtalned a patent on epecifications enjbodylng exactly 
the principles of the mechanism of the jack manufactured. Durlng the 
sales by plalntiff, he effaced the patent stamp from the tools, and sub- 
stituted his own, but on protest desisted, and agreed not to again offend. 
Eeld, that plalntiff was not the original inventor. 

8. Samb. 

Patent No. 422,879, granted March 4, 1890, to William Forgie, for a 
wrench for oil-well tools, Is vold, because the improvement oovered by 
it is not the Invention of the patraitee. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

In Equity. Suit by William Forgie against the Oil-Well Supply 
Company, Limited, for infringement of a patent. Decree dismiss- 
ing bill. 57 Fed. Eep. 742. Plaintifl appeals. Aflfirmed. 

William L. Pierce, (Joseph E. Edson, on the brief,) for appellant. 
James I. Kay, (Eobert D. Totten, on the brief,) for appellee. 
Before DAMAS, Circuit Judge, and BUTLER and GEEEN, Dis- 
trict Judges. 

GREEN, District Judge. The bill of complaint in this case was 
filed to restrain the appellee, the défendant below, from infringing 
certain letters patent numbered 422,879, granted to the appellant 
on the 4th day of March, 1890, for certain new and usefui improve- 
ments in wrenches for oil-well tools. In the spécification of the 
letters patent, it was stated that the invention related to an auto- 
matic wrench for coupling and uncoupling the sections of a drill 
rod for a well boring or drUling apparatus. The coupling for 
which the invention was especially adapted for use consisted of a 
tapering or conical screw, the sockets of which were fitted tightly 
and securely together. 

The drilling of ofl wells, especially in the state of Pennsylvania, 
has become an art, well deflned, and perhaps unique. Originally, 
oil wells were drilled only two or three hundred feet deep; but, 
since the flow of oil has lessened from thèse comparatively shallow 
réservoirs, wells are now more commonly sunk to a much greater 
depth, — ^in not a few instances, to the depth of three thousand feet; 
and, as the depth has increased, so has it been found necessary to 
increase the diameter of the well. The earlier wells were not more 
than 4 inches in diameter. Now, they are scarcely less than 12 
to 16 or 18 inches. It foUowed, of course, that in the drilling of 
thèse larger and deei)er wells the tools commonly used would nec- 
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essarily hâve to be much increased in size, successfuUy to perform 
the excavation. Tiie apparatus used in drilling thèse wells ia 
composed of what may be termed a string of tools, or heavy iron or 
Steel rods, having a sharpened end, operated by steam power. Tlxis 
string of tools is lifted to a sufficient height, by the action of the 
steam, directly over the excavation. When at its maximum height, 
it is dropped suddenly into the well, and the drilling is accomplished 
by the repeated pounding of the tools upon the bottom of the ex- 
cavàtioji. A string of tools weighs generally from two to three 
thousand pounds, and it is readily seen, with the momentum ac- 
quired in^ their fall, its opération is simply tremendous. Now, us- 
ually, the larger part of the excavation is drilled through solid 
rock, and hence the concussion of the tools with the rock not only 
rapidly duUs the lower or sharpened tool in the string, but, as vFell, 
causes dust to arise, ■which, entering the joints, makes it almost 
impossible to unscrew them. The lower part of the string of tools 
is technically called the "bit," and this is fastened by a screw joint 
to the tool next above it. At very short intervais, it becomes nec- 
essary, from the dulling effect of the concussion upon the bit, to 
draw the tools from the well, and remove the lower section, for the 
purpose of sharpening. This was always an exceedingly difflcult 
I opération. As stated, not only did the concussion duU the end 
of the bit, and cause dust and little particles of rock to iill the 
ithreads of the screw by which it was attached to the next tool 
I above it, but, as well, the threads of the screw subjected to so great 
a blow would be battered and distorted by the concussion with the 
solid rock. The manner in which, in the earlier days of oU wells, 
the bit was originaUy unscrewed from the tool immediately above 
it was this: An arc-shaped track, about half an inch thick, called 
in the évidence a "circle plate," was secured to the floor of the der- 
rick, and connected with the well. In the plate, two parallel Unes 
of holes were made, nearly from end to end. At one end of this 
circle plate was rigidly secured a stout post, against which rested 
the end of a stationary wrench bar. The other end of this wrench 
bar was hook-shaped, to grasp the lower section of the drUl rod. 
This was really, in effect, only a powerful hand, to hold stationary 
the lower section while the upper section was rotated. The up- 
per section of the drill rod was gripped by the end of a similar 
wrench bar, called the "moving wrench bar." The other end of 
this wrench bar projected out over the circle plate. A pinch bar, 
or, practically, a crowbar, with the end slightiy bent, and of suit- 
able size at the lower end to enter the holes in the circle plate, 
was thrust in one of the holes. Two men, facing each other, 
grasped this pinch bar, and — one pushing and the other pulling — 
used it as a lever against the moving wrench bar. By this means, 
the moving wrench bar and the drill rod were swung through a short 
arc, about equal to the distance from one hole to another on the circle 
plate. The pinch bar then, of course, lost its bearing, in the first 
hole of the circle plate, and was removed to the next hole in ad- 
vance; and so, by this crude, tiresome, and repeated application of 
force to the bar, the sections of the drill rod were at last uncoupled. 
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So difficult was the opération that it often required the united 
power of many men to accomplish it successfuUy. 

Mr. Forgie, the appellant, was an oil-well driller, and in 1886 
was in charge of a gang of men drilling oil wells in western Penn- 
sylvania. As such operator, he was constantly meeting with this 
great difiBculty caused by tlie want of effective means to couple 
and uncouple the varions parts of strings of tools, and that diffl- 
culty evidently caused him to consider whether, in some way or 
other, the power generated or transmitted by a machine could not 
be utilized to overcome it. The évidence does not disclose how 
he came to consider whether the machine or tool generally known 
as a "lifting jack" could be so utilized, but it is apparent from what 
he did that such an idea was in his mind. 

In 1885 Mr. Josiah Barrett, of Allegheny, Penn., had perfected a 
lifting jack, or invented certain new and useful improvements in 
lifting jacks, which very greatly increased the capacity of that 
tool, and perfected its operative power. Mr. Forgie had heard of 
Mr. Barrett, and probably of the success of his inventive efforts, 
and sought an interview with him at the office of the DufE Manu- 
facturing Company, of which Mr. Barrett was superintendent. At 
that interview the difficulties which embarrassed drillers of oil 
wells in the manipulation of their drilling tools were stated by Mr. 
Forgie, and, apparently, were fuUy discussed. Evidently, the sug- 
gestion that the mechanism and operative power of a lifting jack 
could be in some manner utilized to couple and uncouple the sec- 
tions of a drill rod was original with Mr. Forgie, but, beyond this 
mère suggestion, the évidence does not disclose any further action 
on his part tending to a solution of the problem involving the 
adaptation of the jack to the novel purpose. As a resuit of this 
interview, or of others which followed it, Mr. Barrett prepared 
plans and pattems, changing in some degree, and altering, not so 
much the mechanism of his jack, as its opération, and made there- 
from an expérimental tool, which successfuUy accomplished the ob- 
ject in view. Practically, that which had been done was nothing 
more or less than the adoption of Mr. Barrett's lifting jack to the 
movement of the wrench bar. A number of thèse tools or devices 
were made by Mr. Barrett for Mr. Forgie, and sold by Mr. Forgie. 
They became very popular in the oil régions. They clearly flUed a 
vacant place, and successfuUy vanquished the difiQculties which 
had been so hard to combat. In 1890 Mr. Forgie, without notify 
ing Mr. Barrett of his purpose, applied for and obtained letters 
patent for this tool or device, as his own invention. As Mr. Bar- 
rett continued, after the issue of the patent, to manufacture the 
reconstructed jack, and put it upon the market for sale, Mr. Forgie 
filed his bill, charging Infringement, and seeking an injunction 
and other relief. There is no dispute that the tool manufactured 
and sold by Barrett is exactly similar to that which had been 
previously manufactured for and sold by Forgie. If the letters 
patent are valid, or if Mr. Forgie is entitled to the crédit of the 
invention, undoubtedly, the défendants hâve infringed. 

In the answer flled by the défendant in this cause, two défenses 
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are intecposed. The one relates to the patentability of the device 
in question. The second is much more important and serious. It 
is set fopth in the answer in thèse words: 

"But thls défendant dénies that the sald William Forgie was the original, 
true, and flrst inventer of said invention, but on the contrary this défend- 
ant allèges that Josiah Barrett, of the clty of AUegheny, county of Allegheny, 
and State of Pennsylvania, was the inventer and originator of ail the ma- 
terial and useful parts of sald Improvement, and that he communicated the 
same to the sald William Forgie, and that the said William Forgie sur- 
reptitlously applled for a patent upon the improvement of sald Josiah Barrett, 
and unlawfully obtained letters patent therefor." 

If that allégation be true, this cause is ended. Who, then, was 
the inventer of this device in question, — ^Forgie or Barrett? In 
considering this question, it may be well, at the outset, to under- 
stand who are the contestants for the honor of this alleged inven- 
tion. 

Forgie was born in "Washington, Penn., about 45 years ago. He 
had probably but little éducation; certainly, noue of a technical 
character. He appears to hâve begun life pretty early on his own 
account, and as a carpenter, or perhaps as an apprentice to a 
carpenter. Tiring, apparently, of this occupation, he became a 
sailor, and foUowed the sea for a period of two years. That seemed 
to weary him, as weU, and he left that service to become a soldier, 
doubtless serving out his term of enlistment . He gained some 
knowledge as a sapper and miner in a military school in Canada, 
whither he had drifted. Ketuming to the United States, he again 
enlisted in the army, and served for a period of three years. At the 
end of that period, he went to the oil country in Pennsylvania, and 
began to work there as a carpenter» Then he became a drUler of 
oil wells, and flnally a contracter for the construction of oil wells 
themselves. Certainly, his life and occupations seem not to hâve 
been of that character which would carry with them a knowledge of 
mechanics, or of the opération of the laws of mechanics, even in 
their simplest form. So far as Mr. Barrett, the other claimant of 
this invention, is concerned, the facts are meager. He does not 
disclose in his testimony his earlier occupations, but it appears that 
for a long number of years he had been connected with an iron manu- 
facturing company as a valued employé. He was an inventer, and 
had préviens te the time in question invented several tools or ma- 
chines, especially this lifting jack, which, it is said, ranks as one of 
the best known. He had advanced himself in life untU he had be- 
come the superintendent of a large manufacturing company. Now, 
it appears f rom the évidence, as bas been stated, that Forgie seems 
to hâve been impressed with the apparent inability of mère muscular 
force rapidly and properly to operate a wrench for the unscrewing 
of oil tools, and te hâve reached the conclusion that in some way or 
other a mechanical device could be substituted. But this notion, 
whatever it was, was extremely hazy, and without any well-deflned 
limit. He does not, at least in the prima facie case as made by him, 
speak of or describe his alleged invention with particularity; and 
one of his own witnesses, who was called to substantiate his claim 
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that he was the înventor of the tool in question, is compelled to ad- 
mit that, even after he had received from Mr. Torgie an explanation 
of mèchanical détails, he was utterly unable to explain intelligibly 
any of them, and could only say that Forgie had three or four ideas 
about the matter, but that he did not know whether any of them 
were practical or not; that the whole of Torgie's idea, as the witness 
recollected it, was that a jack was to be applied to the screwing and 
unscrewing of oU-well tools, in some way or other. He simply pro- 
posed, so far as the witness understood him, to get something that 
was easier to screw the joints, and unscrew them. The only con- 
clusion which can be drawn from the testimony touching Forgie's 
knowledge or conception of the présent device, which he afterwards 
patented, is that it was extremely indefinite, and utterly unpractic- 
able; and it was because of his own inability to formulate his ideas 
deflnitely that he sought Mr. Barrett, for the purpose of suggesting 
to him the use of the lifting jack, and to discover from him if it 
could be so altered and changed and modifled that it might ac- 
cotaplish the purpose desired. The accounts given by Mr. Forgie 
and by Mr. Barrett of the first interview which took place between 
them are not contradictory. Undoubtedly, Mr. Forgie did describe 
to Mr. Barrett the usual method of coupling and uncoupling the 
tools with the old appliances, and the great necessity for over- 
coming existing difficulties. He conceded the value and power of 
the jack invented by Mr. Barrett, and repeatedly said that, if it 
could only be made applicable to this work of coupling and un- 
coupling oil-well tools, he thought it would do the work with ease. 
But there was the rub. How could it be so applied? Evidently, 
Forgie had not the slightest idea as to this, for nowhere does it ap- 
pear that he made the slightest suggestion, of any practical benefit, 
looking to this end. A lifting jack was to be used, primarily, for 
lifting perpendicularly; but the wrench bars, in the act of coupling 
or uncoupling oil-well tools, must be moved horizontally. To a 
most superflcial observer, it must hâve been apparent that to ac- 
complish the last resuit the position and plane of opération of a 
lifting jack must be materially changed. Yet this primary step 
towards success in solving the problem under considération was 
taken by Barrett, and not by Forgie. At that very flrst interview, 
there is no dispute about the fact that Barrett put his jack in such 
position that it would operate horizontally, and then described to 
Mr. Forgie the changes that he would make in it, so that it would 
exert pressure upon the oil-tool wrench. Nor is there any serious 
dispute that at this interview Mr. Barrett also made various sketches 
or rough draughts of the proposed changes in the jack, and of the 
patterns that would be necessary to construct the tool in accordance 
therewith. Then, too, it is not denied that Mr. Barrett suggested 
to Mr. Forgie that a Mr. Eankin, who was a pattern maker, and 
made for him ail the patterns for his lifting jack, had better be 
employed to change those patterns, or make new patterns according 
to the rough draughts that Mr. Barrett had made, which would be 
necessary for the making of the device, as it was to be altered. Mr. 
Forgie, in his account of this same conversation, while he takes 
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more crédit toMmself for suggestions tlmn Mr. Barrett gives him, 
does not çontradict Mr. Barrett in any particular point, but admits, 
aniong other tliings, that Barrett did say, referring to his lifting 
jacli, "Why not go on and use this machine of mine, I liave every- 
thing necessary to do the work witli, and can do it mucli cheaper, 
and I know it will do the work;" and he adds, "and consequently 
we agreed upon that method, and I went to the pattern maker and 
got the pattems made accordingly." This is a corroboration of Bar- 
rett's statement, and, taking both accounts together, it clearly shows 
that when Forgie went to Barrett he had no deflnite plan in his mind ; 
that he was in pursuit of information and aid; that various plans 
were talked about; and that flnally the conclusion was that Bar- 
rett's jack, to be altered as Barrett suggested, was the one that 
would do the work. Nowhere is there the least intimation in the 
testimony that Forgie suggested any other mechanism than that 
which Barrett had described to him as part of his jack. It is a very 
remarkable feature of this case, and extremely suggestive of the 
power of Forgie to appropriate, that more than a year af terwards, 
when he applied for this patent, he embodied in the spécifications 
of his invention every part of the mechanism of Barrett's lifting 
jaçk, without a change, or a shadow of a change. 

If the statement of Mr. Barrett is true, — and it seems to be in 
harmony with and to be corroborated by other matters in the cause 
than those referred to, — it is quite clear that he should hâve the 
honor of this invention, if there be patentable novelty in it at ail. 
Forgie had conceived of no practical tool or device. He had no 
theory or plan which would enable a lifting jack to be used as the 
motive power to couple and uncouple a string of tools used for boring 
an oil well. He simply stated, when he went to Forgie, the neces- 
sities of the case, and sought from him information whether a cer- 
tain tool invented and patented by him could not be adapted to meet 
thèse necessities. If this were ail the testimony in the case, we 
should hâve but Kttle if any hésitation in giving the crédit of this 
invention to Barrett. But there are other matters which still more 
strongly preponderate against the claim of Forgie; and one is that, 
for a long time after this modified jack of Barrett's was applied to 
the oil-tool wrench, the tool was stamped as Barrett's patent, with 
the fuU knowledge and consent of Forgie, and without protest or 
objection. This stamping of the tool continued for nearly a whole 
year. Forgie was the sole person employed to seU them during 
that time. Every tool passed under his eye, and yet he stands with 
his mouth closed, without a word of objection to the bold and un- 
lawful appropriation by Barrett of this device as his invention, if 
he were not the inventer. Another corroborating circumstance is 
this: Eankin, the pattern maker, who was an entire stranger to 
Forgie, and who had no interest in this matter, states that, when 
Forgie came to see him about the pattern, he gave him express di- 
rections to see Barrett, and obtain from him instructions how to 
make the patterns; he told him that Barrett was to get up the 
plans; and that in fact Barrett did get them up, and give them to 
him to make. Another circumstance corroborating Mr. Barrett's con- 
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tention is found in this fact: It appears that after a year or more, 
during wMch time Mr. Barrett was manufacturing this tool for Mr. 
Forgie to sell, and during which time Barrett's name appeared as 
patentée upon the machine itself, it came to the knowledge of Bar- 
rett that Forgie, after the tool had left Barrett's factory, had chipped 
ofl or ground off his name, as patentée, and aifixed his own name in 
place thereof; that Barrett immediately protested to Forgie that 
he conld not permit such change to be made, and threatened, if Mr. 
Forgie did not instantly cease, he himself would stop manufacturing 
the tool in question for him; and that thereupon Mr. Forgie agreed 
that he would not again offend in this particular. How can such 
conduet on the part of Forgie be reconciled to his claim that he was 
the original inventer of the device in question? 

Nor do we think that the facts stated by Mr. Forgie, when ex- 
amined long after the close of the defendant's case, strengthen his 
position in the slightest. It was a perfectly well-deâned issue in 
this case whether Barrett or Forgie was the inventer of this device, 
and whether Forgie had not surreptitiously, and in fraud of Bar- 
rett's rights, obtained letters patent therefor. When he was first 
examined by his own counsel, upon his direct testimony, he failed 
to give évidence which would raise a doubt as to Barrett's primary 
conception of the changes in the jack necessary to be made, prior 
to any suggestion which Forgie may hâve made. But after the 
close of the defendant's case, and not in rebuttal thereof, but as' 
a part of the prima facie case which he should hâve made originally, i 
and under the explanation or excuse that his counsel had failed to - 
ask him proper questions to bring out the true facts, Forgie, in dé- 
tail, claims that he wap the flrst inventer of ail the mechanism con- 
nected with the tool in question, and insisted that he had explained 
it in full to Barrett only for the purpose of obtaining from Barrett 
information where the necessary pattems could be made. Such tes- 
timony is interjected in the cause at too late a date to be of much 
weight. Besides, netwithstanding that claim of Forgie, which 
clearly was an aftertheught, he utterly faUs to produce any wit- 
nesses who had known of such a conception by him of the mechanism 
in that jack, or any sketches or any drawings or any patterns show- 
ing that he had materialized his knowledge, if he had any at ail, into 
any practical plan. Admitting that he may hâve had some con- 
ception of what was wanted, — which, however, is very doubtful, — 
mère conception is not invention. It is the crystallizing of that 
conception into the invention itself, operative and practical, that 
entitled the inventer te the protection of letters patent. Nor can 
full weight be given to the testimony of Forgie, because he repeated- 
ly contradicts himself, while upon the witness stand, in important 
particulars. This may hâve arisen from infirmity of memory, or 
from the peculiar position that he occupied as a witness in the case; 
but he cannot rid himself of the effect of the contradictions, nor 
ask the court to placé that faith in his statements which, perhaps, 
otherwise might be given to them. It is unnecessary to go over any 
more of the évidence on this part of the case in détail. It is enough. 
to say that the court are satisfied that Mr. Forgie was not the in- 
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ventor of this device, but that the ijeal crédit of the invention, if any 
theré be, belongs to Mr. Barrett 

, Counsel for thë appellant insisted that, if the testimony left in the 
mind of the court a reaspnable doubt upon this point, his client was 
entitled to the beneût of it. A large number of cases, both in the 
suprême court and in the circuits, hold that doctrine, nor do we pro- 
pose tb dispute it. If ît were an open question, we might consider 
whether the presumption arising frqm the granting of the letters 
patent coùld not be overthrown, as any other presumption at law 
is overthpown, by the prépondérance of évidence. But accepting it 
as settled that any doubt is fatal to a claitn antagonistic to the 
validity of letters patent themselves because of fraud, we can but 
say that in this case the principle cannot afford the appellant any 
assistance. The évidence is toc convinctng to permit the shadow 
of a doubt. 

Haviug airived at this conclusion, it is not necessary to discuss 
the question of novelty, which was raised and ably argued by both 
counsel before the court The resuit is that the judgment of the 
court below is afiBnued. 



EDISON ELECTRIC LIGHT CO. et al. V. DAVIS ELBCTRICAL WORKS. 

(Circuit Court, D. Massachusetts. December 13, 1893.) 

Na 8,196. 

Patents — Infrinhement— Reconstritcting Electkic Lamps. 

Tlie Edison incandescent electric latûpi !s an organic whole, whlch lasts 
only durlng the life of the carboa filament; and, if the bulb is thereafter 
brolien open, the identlty of the lamp as a sti-ûcture is gone. Therefore 
it is an infringement of the patent to make a hole at the bottom of the 
bulb, insert a new filament havlng Its ends inserted in platinnm sleeves, 
close the hole by fusing a pièce of glasa over it, and then exhaust the air. 

In Equity. Bill by the Edison Electric Light Company and others 
against the Davis Electrical Works for infringement of letters pat- 
ent No. 223,898, granted January 27, 1880, to Thomas A. Edison 
for an electric lamp. Decree for complainants. 

Frederick P. Fish and Wm. K. Eichardson, for complainants. 
John L. S. Eoberts, for défendant. 

COLT, Circuit Judge. If the Edison lamp were so constructed 
that a new burner could be placed in it, like a new wick in an or- 
dinary lamp, or if it were made of two parts designed to be taken 
apart for the purpose of replacing the old burner with a new one, 
as in the Sawyer-Man lamp, I should hold that a purchaser of the 
Edison lamp had a right to renew the carbon filament, on the 
grdund that this was an or dinary repair, contemplated by the pat- 
entée whén the lamp was sold, and that the défendant in so re- 
pairing such lamps did not infringe the Edison patent. But the 
difftculty which meets me in this case is that the Edison lamp was 
not designed to be so repaired, and is incapable of such renewal. 
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The Edison lamp is constructed as dn organic whoîe, and you can- 
not break open the all-glass chamber and insert a new filament 
without a substantial reconstruction of the lamp. The lamp is 
only intended for use during the life of the filament. In prior in- 
candescent lamps the life of the burner was brief, and it was nec- 
essary to so buÙd the lamp that this part could be renewed. Edi- 
son, by making an almost perfect vacuum in the all-glass chamber, 
and thoroughly sealing ail the parts, constructed a lamp in which 
the filament or burner lasts from 600 to 1,000 hours. To attain 
this resuit the lamp assumes a form of construction which renders 
it impossible to replace a new filament in the glass bulb without 
building essentially a new lamp. When you take an Edison lamp 
with its filament destroyed, and break open the all-glasa chamber, 
you hâve only left the broken pièces — ^the remaiiis — of the original 
lamp. Its identity as a structure is gone. The only parts re- 
maining which are not impaired or destroyed are the metallic head 
and the leading-in wires. When you build anew from such ma- 
terials, it is like breaking up an old machine and constructing a new 
one in which some of the old parts are used. 

The défendants first break ofl the tip of the glass bulb of the 
lamp, and ream ont a hole about one-half inch in diameter. The 
broken filament is then removed. The new filament, having its 
ends cémented into platinum sleeves, is then inserted into the 
glass chamber, the sleeves being pushed down over the two plat- 
inum leading-in wires, and compressed upon them. A tube of 
glass, made into the shape of a funnel, is heated and placed over 
the hole in the lamp chamber. This tube is fused into the open 
end of the bulb, which brings it into the condition of the ordinary 
lamp bulb just prior to exhaustion. The air is then exhausted and 
the bulb sealed. It is évident that this opération covers many 
of the constructive features of the ordinary lamp. When we con- 
sider what is doue by défendants in connection with the second 
claim of the Edison patent, it is ihade clear, I think, that the de- 
fendants do more than merely repair. The claim is for "the com- 
Mnation of carbon filaments with a receiver made entirely of 
glass, and conductors passing through the glass, and from which 
receiver the air is exhausted, for the purposes set forth." It will 
be seen that this claim consists of four éléments, — a carbon filament, 
a receiver made entirely of glass, conductors passing through the 
glass, and a receiver from which the air is exhausted. It is ap- 
parent that défendants, by substituting a new filament, making over 
the glass receiver, and exhausting the air from such receiver, 
produce a lamp in which ail the éléments but one (the leading-in 
wires) of the patented combination are used either in a new or 
reconstructed form. The lamp thus produced is substantially a new 
lamp, and its voltage may be higher or lower than the old one. 
From the very nature of the Edison invention, I do not see how 
the glass bulb can be opened, and a new filament inserted, with- 
out making essentially a new lamp. 

As to the new lamps which the défendants are chargea with 
making I find no sufflcient proof that the défendants make or 
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threaten to malce them since the décision of this court sustaînîng 
the Edison patent. Their business seems to hâve been confined 
Btrictiy to their so-called "repairing." 
Injunction granted. 



BAIiLARD V. McOLUSKBT. 
(Circuit Court, S. D. New Yorlc December 14, 1883.]! 

L Patents — Invention. 

Patentable invention Is sbown •when the combination is new, and pro- 
duces a machine which does more and better Tfork than those whlcb 
preceded it. 

& Samb— Box Machines— Ejbctors. 

Invention is shown in substltuting, for the old rubber ejectors in the 
blank or pattern cutting roU o( a box machine, sectional éjecter plates 
which are actuated by springs, bave a central support and rocliing motion, 
and are more easlly adjùstable, more durable, anâ superior in opération 
to the old. 

Z. B^ME— iNFBINGBMBBfT. 

A clalm, in a box-machine patent, for "the scorlng roU, S, and the 
pattern cutting roU, G, the former having a continuons séries of scorlng 
knives, and the latter a correspondlng séries of pattern knlves arrangea 
upon their périphéries," Is Infringéd by a machine In which the scorlng 
roU Is but one-third the slze of that of the patent, and has but one 
séries of knlves Instead of three, but which is made to revolve three 
times as fast, thus equallzing the différence In dimensions. 
4. Samb— Evidence— WiTNEss. 

A court of equlty should scrutinlze with great care the statements of 
a patentée who, having taken the oath that he believed himself to be 
the flrst inventer, as requlred by Rev. St. § 4892, gives testimony in- 
èvltably tendlng to prove that such oath was false. 
6. Same— Paeticular Patent. 

In the Titus patent, No. 272,354, for Improvements In machines for 
cutting box patterns, the flrst claim héld to be too broad, and a disclaimer 
requh-ed; the other three clalms held valld, and infringéd by défendant. 

In Equity. Bill by Charles W. Ballard against James J. Mc- 
Cluskey for inf ringement of a patent Decree for complainant. 
For prier report, see 52 Fed. 677. 

Walter D. Edmonds, for complainant 
James P. Fostej", for défendant 

OOXE, District Judge. This is an equity suit for înfrîngement, 
founded upon letters patent No. 272,354, granted to James M. Titus, 
February 13, 1883, for improvements in machines for cutting box 
patterns. The patent is now owned by the complainant. The in- 
vention relates to machines for cutting box patterns from continu- 
ons sheets of veneer which are first scored according to the de- 
sired pattern and are then passed under a cutting roll which cuts 
a séries of patterns from the scored sheets and automatically re- 
moves them by means of ejectors. Although the scoring of the 
sheets and the cutting of the patterns may be effected in separate 
machines the inventor's method is to feed the scored sheets to the 
cutting roll directly they leave the scoring roll. In this way he 
savés time and labor and avoids the difflculty of causing the scored 
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sheets to register properly with the pattern cuiters. Tîie machine 
of the patent consista of three rolls, a bearing roll, a scoring roll 
and a cutting roll, the latter two being mounted in adjustable bear- 
Ings and geared with the bearing roll which carries the driving-belt 
puUey. The scoring and cutting rolls may be changea according 
to the desired pattern. To prevent the pattem from sticking in 
the recesses formed by the projecting cutting edges, ejectors are 
provided consisting of plates actuated by coiled springs, or by any 
other means, and held within the recesses by headed guide pins. 
The opération of the machine is thus described : 

"The bearing roll B belng rotated through the médium of Its belt pulley 
B' from any suitable prime motor or by means of a crank and hand power, 
the other rolls are rotated, a sheet of veneer Is fed between the bearing roll 
B and the scoring roll S, that forma the scores of the patterns, and the scored 
sheet passes from the latter roll dlrectly under the cutting roll 0, that cuts 
out the patterns from the scored sheet, whlch, as fast as eut, are automat- 
icajly ejected from the cutting devices by the foUowers or ejectors E, and 
from which patterns the boxes are then made, as hereinbefore described. The 
machine as constructed may be employed for cutting patterns or blanks from 
pasteboard, cardboard, or analogous material with equally good results." 

The resuit is the production of a blank which can be readily bent 
into a completed "butter dish." 
The claims are as follows: 

"(1) In a machine for scoring and cutting out patterns for boxes or dlshes 
from veneer or analogous material, the combination, with a scoring roll and a 
cutting roll of a single bearing roll, operating to feed the material flrst to 
the scoring roll and then to the cutting roll, as described, for the purpose 
spectfied. 

"(2) In a machine of the class described, the combination, with a pattern- 
cutting roll having a continuons séries of knives arranged upon Its periphery 
to eut two or more patterns successively, of a correspondlng séries of spring- 
actuated ejector plates, arranged in sections, two or more for each pattern, 
said sections having the form, or nearly so, of the pattern eut, substantially 
as and for the purpose specified. 

"(3) In a machine of the class described, the combination, with a scoring roll 
having a continuons séries of knives arranged upon its periphery to score a 
given pattern, of a cutting roll having a correspondlng séries of cutters and 
spring-actuated ejectors, both having the form of the pattern, and a feed and 
pressure roll, operating to feed the veneer or analogous material dlrectly from 
the scoring to the cutting roll, whereby the patterns are scored, eut, and 
ejected from the cutters in continulty, substantially as and for the purpose 
specified. 

"(4) The combination, with the scoring roll S and the pattern-cutting roll 
C, the former having a continuons séries of scoring knives and the latter a 
correspondlng séries of pattern knives arranged upon their périphéries, as 
described, of the bearing roll B, operating to feed a continuons sheet of 
veneer or analogous material first to the scoring roll and then to the pattern- 
cutting roll, substantially as and for the purposes specified." 

The défenses are invalidity of title, anticipation, lack of invention 
and noninfringement. That the complainant's machine is an im- 
provement over ail similar machines which preceded it cannot very 
weU be disputed. It is more easy of manipulation, more accurate 
in adjustment and opération and more economical in resuit. Upon 
the évidence hère presented it is able to do more work than any 
other machine and has practically taken possession of the market. 
It is, of course, true that many éléments of the claims considered 
v.58F.no.6 — 56 
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separately were old and several of them had pteTiously been com- 
bined in similar machines. This is true in almost every instance 
where combiiiations are niider considération. It cannot be ques- 
tioned that Titus was the flrst to construct the machine of the pat- 
ent. His fcombination was new, and, though it may not produce 
a new resuit, it certainly produces an old resuit in a better way. It 
is not thought necessary to enter upon a discussion of the question 
how far invention lies in the varions éléments which make up the 
combrnàtion. An inventor should not be so treated. It is unfair. 
The combination should be considered in its entirety. If the ma- 
chine is new and does better work than the machines which pre- 
ceded it a strong presumption of patentability is presented. This 
machine cônsists of a scoring roU, a cutting roll and a bearing roU 
geared together, the cutting roll being provided with spring ejector 
plates arranged in sections so that the veneer is raised, without 
injury, from the knives. The three rolls synchronize perfectly» in 
opération and préserve exact coïncidence between the score and 
the eut, the resuit being that the machine produçe*} more blanks 
and better blanks than any other. This is enough. Topliff v. Top- 
liff, 145 U. S. 156, 12 Sup. Ct 825; Gandy v. Beltlng Co., 143 U. S. 
587, 12 Sup. Ct. 598; Krementz v. S. Cottle Co., 148 U. S. 556, 
13 Sup. Ct. 719; American Cable Ky. Go. v. City of New York, 56 
Eed. 149; Loewer v. C. P. Ford & Co., 65 Fed. 62. So much for the 
combination. 

Eegarding the éjecter plates, considered apart from the main 
combination and as covered by the second claim, there is, it is 
thought, little difficulty in establishing patentability. It is said 
truly that rubber ejectors were old and that rubber in many in- 
stances is an équivalent for a spring. It is argued, therefore, that 
theré was no invention in substituting the spring ejector for the 
rubber ejector. It is not always fair to test a patent by a hard 
and fast rule like this. The improvement of Titus was not merely 
the substitution of one équivalent for another. The new ejectors 
are in every way superior to the old. They last longer, they are 
more easily adjusted and they do much better work. A skUled 
mechanic would hardly hâve hit upon the ingénions idea of making 
the plates sectional, giving them a central support and imparting 
to them the rocking or tilting movement so bénéficiai in opération. 
Surely there was hère as much of the inventive faculty as was dis- 
played in putting an elastic rubber back into the rubber packing 
of stuffing boxes, (Magowan v. Packing Co., 141 U. S. 332, 12 Sup. 
Ct. 71,) or as was shown in the substitution of vulcanite for gold 
as a base for artificial teeth, (Smith v. Vulcanite Co., 93 U. S. 486.) 

The patent is not anticipated by the Indianapolis machines. Im- 
primis, the principal testimony comes from a somewhat discred- 
ited source — James M. Titus, the inventor. To say the least a court 
of eqtiity should scrutinize with great care the. statements of one 
who, having taken the oath required by section 4892, Rev. St., gives 
testimony the unavoidable effect of which is to prove that such oath 
was false. Even in the case cited in support of this testimony 
(Greenwood r. Bracher, 1 Fed. 856) the court, in answer to the ques- 
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tion wliether a patentée is estopped from proving that tlie inven- 
tion is not novel, said: "I think the answer dépends entirely upon 
the fact wketlier the party has acted in good faith in tlie matter." 
If, however, th.is testimony came from a perfectly reliable source, 
it would hardly be sufftciept to anticipate any of tlie claims. It 
is vague and uncertain. A person skilled in the art would hâve 
difflculty in constructing a machine from the description given. 
None of the machines were produced. Some of them were burned 
up and sold for old iron. Others did not work satisfactorily and 
were abandoned. They were ail machines for making the staple- 
bound dish and no other. The rolls were not geared together, the 
scoring roU was made to turn by the veneer passing through and 
none of the machines were provided with spring ejector plates. 

It is unnecessary to enter upon a discussion of the Lang, Baldwin, 
Jaeger, Percival, Pry and Waste patents further than to say that 
they hâve ail been examined and no anticipation found. It is plain 
that the Percival ejectors operate upon a very différent principle 
from the Titus ejectors. 

As to infringement. There seems to be no dispute that the de- 
fendant, at Frankford, Del., operated several machines precisely 
similar to the patentée machine, except that the scoring roU was 
one third the size of the patented" roU and scored but one blank at 
each révolution; but as it was made to turn three times as fast 
the différence in dimension was equalized. Instead of using three 
séries of knives the défendant uses one séries three times. The 
function is the same. The resuit is the same. It is probable that 
when the patentée prepared his spécification and used the words 
"a continuons séries of knives" he did not hâve in mind the small 
scoring roU of the infringing machine, but it is plain what he meant. 
He intended that the scoring roU should be provided with knives 
which should feed a séries of scores to the corresponding séries of 
cutting knives on the cutting roll. There was nothing in the art 
requiring him to lunit the patent to a scoring roll of the exact size 
of the cutting roll and a construction so limiting it would be harsh 
and illiberal. The court should not seek to destroy a patent by con- 
stTuction, but, rather, to uphold it. Machinery Co. v. Sharp, 54 Fed. 
712. The patent describes a valuable combination to which the 
owner of the patent is entitled, even though the patentée may hâve 
attempted to claim too much and may hâve used loose and inartis- 
tic language in description and claims. 

The complainant insists that aU of the claims are infringed. and 
as the défendant attacks each claim separately it is necessary to 
examine them with some care. The complainant's expert witness 
says: 

"The foTirth claim of the patent Is substantially slmllar to the flrst, with 
the simple exception that the scorlng-roU élément, the pattern cutting roll 
élément, and the bearing roll are lettered to correspond with the lettering of 
the drawings of the patent for similar parts." 

If this be so, and I think it is, it is plain that hère are two claims 
for the same combination. The first claim must be limited to the 
éléments described as the distinguishing features of the patented 
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machine. If broadly construed to cover three roUs geared togethei' 
it is yoid in view of the Baldwin and other patents. If limited to 
cover ooly the improvements of Titus it is the same as the fourth 
claim. The first claim is too broad, and, under the arbitraiy and, 
to my naind, unjust rule which obtains in this circuit, must be dis- 
claimed. The fourth claim is clearly infringed, but it also may be 
too broad. In view, however, of the rule referred to, the doubt, if 
there be onfe, should be resolved in favor of the patent. No pos- 
sible injury can resuit to the défendant from a décision which per- 
mits the appellate court to pass upon this question. The other 
claims are clearly restricted to the précise advancement made by 
Titus and are infringed. It is thought that a sufficient prima facie 
title has been established and that the action is maintainable in 
the southem district of New York. 

It folio ws that, on flOling a disclaimer of the first claim, the com- 
plainant is entitled to the usual decree upon the other claims, but 
without costs. 



MBYBE T. DR. B. L. BULL VEGETABLB MEDICINB CO. 
(Circuit Court of Appeals, Seveuth Circuit November 6, 1893.) 

No. a 

TbADB-MaEK— FbAUD— INJ0NCTION. 

Wliere complainant has establislied a trade in a cough mixture known 
as "Bull's Cougli Syrup" and "Dr. Bull's Cougli Syrup," and défendant 
lias placed on the market, with the fraudulent purpose of caualng it to 
be mistaken for complainant's article, a oough mixtiure inclosed in wrap- 
pers similar to those used by complainant, and designated as "Dr. B. L. 
Bull's Celebrated Cough Syrup," complainant is entitled to an injunction 
restraining défendant not only from uslng such. name on such wrappers, 
but also from uslng such name on any klnd of wrappers in a manner 
calculated to deceive the public. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

In Equity. BUl by Adolph Cari Meyer against the Dr. B. L. Bull 
Vegetable Medicine Company to enjoin the use of certain trade- 
marks and trade-names, and for an accounting. There was a de- 
cree for the complainant, but the decree was not as broad as the 
prayer of the bill. Complainant appeals. Modifled. 

Statement by WOODS, Circuit Judge: 

The appellant asks us to exteûd the scope of the decree granted him by 
the circuit court. The nature of the action is suffleiently shown by the 
decree entered, whereby it was found and adjudged as follows: 

"(1) That since about the year 1855 the complainant and hls predecessors 
in business hâve been engaged in the manufacture and sale of a certain rem- 
edy of the natm-e of a cough syrup, which remedy has been put up, and is 
now put up, In packages of a characteristic form and appearance, the said 
characteristic form and appearance consisting essentially in the fact that the 
package has been inclosed in a whlte wrapper, printed in black, llke that to 
the interlocutory decree hereln attached, marked 'Complainant's Wrapper.' 

"(2) That the complainant's sald remedy, in the next preceding paragraph 
mentioned, was put upon the market by complainant's predecessors and in- 
troduced and popularized at great expense Under the names of and as 'Bull's 
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Cough Syrup,' and 'Dr. Bull's Oongh Symp,* by which names It came t» be 
widely known and identifled by consumers and the public, and widely 
and favorably known, and which, before the acts of the défendant in 
the bill of complaint mentioned, had been used exclusively to designate and 
identify complainant's said remedy continuously for a perlod of more than 
thirty years. 

"(3) That by reason of the exertlons and outlay of the complainant and 
hls predecessors there was created, and at the time of the acts of the de- 
fendant in the bill of complaint mentioned there existed, a great demand for 
the said remedy under the names of 'Bull's Cough Syrup,' and 'Dr. Bull's 
Cough Syrup;' and a large and important good will and business of manu- 
facturing and selling the same had been created and existed, which was a 
source of great profit to the complainant" 

(4) That the défendant, in or about the year 1888, knowing of the existence 
of complainant's said article, and of the names "Bull's Cough Syrup" and 
"Dr. Bull's Cough Syrup," by which it was and had long been sold and 
Identifled, and of the great demand existlng for the same, and of the wrapper 
and package in the first paragraph hereof described, willfully and fraudu- 
lently prepared and put upon the market a remedy havlng the nature of a 
cough syrup, which was by it, the défendant, put up In Imitation of com- 
plainant's said article, and marked and designated "Dr. B. L. BuU's Cele- 
brated Cough Syrup," having procm:ed from one Dr. B. L. Bull, who had pre- 
viously for a short time and to a limlted extent prepared and sold a cough. 
syrup inclosed in a yellow wrapper, and marked and designated "Dr. B. L. 
BuU's Cough Syrup," ail the claim and right of said Dr. B. L. BuU to the 
said recipe, mark, and désignation, and inclosed in a whlte wrapper sub- 
stantially simllar to that of complainant aforesaid, whereby the article thus 
by the défendant put upon the market was fraudulently given a name and 
appearance substantially similar to the said remedy of thè complainant. A 
spécimen of the wrapper thus by the défendant used, showlng the name and 
other features by it applied as aforesaid, is annexed to the interlocutory de- 
cree, marked "Defendant's Wrapper." 

(5) That the name "Dr. B. L. Bull's Celebrated Cough Syrup," and the 
said wrapper, were each and both willfully and fraudulently devised, con- 
structed, and arrangea for the purpose of causing the defendant's said article 
to be mistaken and sold in the market for complainant's article, and for the 
purpose of creating an unfalr compétition, and of divertlng to the défendant 
the trade and business of the complainant in the true and genulne "Bull's 
Cough Syrup," or some part thereof ; and that the acts of the défendant in 
the premises aforesaid were calculated to mislead the public and consumers, 
and to cause the sale and acceptance of defendant's said article as and for 
"BuU's Cough Syrup," and as and for complainant's article. 

(6) That an injimction issue hereln perpetuaUy restraining défendant, Its 
servants and agents, and ail persons in privity with it or them, from using, 
or causing to be used, the words "Dr. BuU's Cough Syrup," or "Dr. BuU's 
Celebrated Cough Syrup," or "Dr. B. U Bull's Cough Syrup," or "Dr. B. 
L. BuU's Celebrated Cough Syrup," upon any label or wrapper for boxes, 
or any packages of cough syrup resembling or in imitation of the labels or 
wrappers or trade-mark of the complainant attached to this decree, whether 
in style of engraving, printing, lettering, or color thereof; and from vending 
or exposing for sale, or causing to be vended or exposed for sale, any article 
of cough syrup, having upon the boxes or other packages thereof any such 
labels or wrappers so made in imitation of or resemblance to the said labels 
or wrappers of the complainant. 

(7) That an injunctlon issue, perpetuaUy restraining the défendant, Its clerks, 
attorneys, and aU in privity with it, from making use, in connection with 
its said préparation, of the représentation of a bull, or any part or parts there- 
of, as a mark or distinguishing feature or otherwise, upon its wrappers or 
labels, or as part of any clrcular or clrculars, show card or show cards, ad- 
vertisement or advertisements by it used, published, or put in circulation. 

"(8) That, it appearing that no profits, gains, or advantages hâve accrued 
to the défendant by reason of the use of the simulated labels, lu the fourth 
paragraph of this decree referred to, complainant is not entitled to any 
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reoovery excôpt the sum of one hundred and three dollars and nlnety-sii cents, 
the costs of thè complainant, duly taxed by the clerk of this court; and 
that the complainant recover of the défendant the said amount, and, 
in default of payment of the same within ten days, that he hâve executloù 
therefor." 

In lieu of the slxth paragraph, the complainant asked, but the court refused, 
a substitution of the following: "That an Injunction issue herein perpetually 
restrainlng the défendant, its servants and agents, and ail persons in privity 
with It, trom manuf acturing and from selling, and f rom in any manner 
ofCering to sell, and from dlstributing and from in any way disposing of any 
remedy or préparation to which shall be applied in any form or manner, 
as the name and désignation thereof, the words, 'Dr. B. h. Bull's Cough 
Syrup,' or the words, 'BuU's' and 'Cough Syrup,' with or without other words, 
and from making use of wrappers like that hereto annexed, marked 'Def end- 
ant's Wrapper/ and from making use of wrappers suhstantially llke It, and 
from in any other form or manner uslng any name or désignation which Is 
calculated to cause its article to be known in the market and sold under the 
name of complainant's article, or as 'Bull's Cough Syrup.' But the wrlt of 
injunction thus to be issued shall not (except as to the name or part of the 
name thereof, as aforesald) prohibit the défendant from in every fair and 
lawful manner stating in the wrappers or labels by It used and othervrise 
that Its article Is by it manufactured and sold, and from so fairly and lawfully 
Btating any other fact which it may elect or désire to state." 

Eowland Cox, for appellant 
G. J. Faber, for appellee. 

Before HAELAN, Circuit Justice, and WOODS, Circuit Judge. 

WOODS, Circuit Judge, (after stating the facts.) Our conclusion 
is that the appellant's motion for a modification of the sixth para-, 
graph of the deçree should hâve been sustained. As it is, the re- 
spondent is restrained from using the words, "Dr. Bull's Cough 
Syrup," and other forms of expression containing those words, 
"upon any label or wrappers for boxes or any packages of cough 
syrup resembling or in imitation of the labels or wrappers or trade- 
marks of the complainant," but not from using the words upon labels 
or wrappers of any style which could not be said to resemble or 
be in imitation of the labels or wrappers of the complainant. The 
flnding of the court is expUcit that the défendant devised, con- 
structed, and arranged the name as well as the wrapper of its 
article for the fraudulent purpose of causing it to be mistaken and 
sold in the market for complainant's article, and that the tendency 
of the defendant's acts in the premises was to effect that resuit, 
The question presented, therefore, is not one of trade-mark strictly, 
but of fraud. Descriptive words, like "cough syrup," and proper 
names, of course, cannot be appropriated by one to the exclusion 
of another; nevertheless they may not be used for the purpose of 
perpetrating a fraud which affects the public. In Koehler v. Sand- 
ers, 122 N. Y. 65, 25 K E. 235, it is said : 

"There are cases where the right to use a name to designate a prod- 
uct is so qualifledly exdusive that the right to the protection of its use 
against infringement by others rests upon the ground that such use by 
them is an untrue or deceptive représentation. * * * The application of 
this principle Is not necessarily dépendent upon a proprietary right in a 
name, or the exclusive right to its use; but when another resorts to the use 
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of It fraudulently as an artifice or oontrivance to represent his goods or hls 
business as that of a person so previously using it, and to induce tlie public 
tb so believe, tlie court may, as against liim, afford relief to the party injured." 

The same doctrine is recognized in Lawrence Manufg Co. v. Ten- 
nessee Manuf'g Co., 138 U. S. 537, 11 Sup. Ct. 396; Cliemical Co. v. 
Meyer, 139 U. S. 540, 11 Sup. Ct. 625; Canal Co. t. Clarlî, 13 Wall. 
311. And in Coats v. Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, it 
is said, upon the authority of a large number of cases cited: 

"Tliere can be no question of the soundness of the plaintlŒ's proposition that, 
irrespective of a technical question of trade-marlc, the défendants hâve no 
right to dress their goods up in such manner as to deceive an intending pur- 
chaser, and induce him to believe that he is buying those of the plaintifC. 
Rival manufacturers may lavs-fully compete for the patronage of the public 
in the quality and price of their goods. In the beauty and tastefulness of 
their Inclosing packages, in the extent of their advertising, and in the em- 
ployment of agents; but they hâve no right by imitative devices to beguile 
the public into buying their wares under the impression that they are buy- 
ing those of their rivais." 

In Chemical Co. v. Meyer, supra, the plaintifE's préparation was 
called "Brown's Iron Bitters," and that of the défendant "Brown's 
Iron Tonic," but, it appearing that no fraud was intended, that 
the two préparations were "known to the trade and purchasers as 
distinct and separàte," and that the one was never mistaken for 
the other, an injunction was refused. 

While it is the right of every producer or manufacturer to show 
by some form of statement or legend upon the label or brand of his 
article where it was made, the names of places being to that extent 
common property, and incapable of appropriation as trade-marks, 
yet he may not use the name in a manner and with the intent to 
make it appear that his article is the same as another, still on the 
market, which theretofore had been made at the same place, and 
had been known by the same or by a similar name. In Wether- 
spoon V. Currie, L, R 5 H. L. 508, a starch made at Glenfleld had 
come to be known as "Glenfield Starch," and the maker was granted 
an injunction against the use of the same name by another for 
his starch, of which the manufacture had been commenced more 
recently at the same place, and aiso against the use of the word 
"Glenfleld" in large and dark letters upon the packets in a way 
intended to cause one article to be mistaken for the other. And 
in Thompson v. Montgomery, 41 Ch. Div. 35, 50, the proprietoi-s 
of an aie brewed at Stone, and long known as "Stone Aie," obtained 
an injunction against the use of that name for another and later 
product of aie, which was also made at Stone. Thèse cases are cited 
with approval in Lawrence Manuf'g Co. v. Tennessee Manuf g Co., 
supra, and the principle upon which they proceed is equally applica- 
ble to corresponding uses of Personal names. While the right of no 
one can be denied to employ his name in connection with his busi- 
ness, or in connection with articles of his own production, so as 
to show the business or product to be his, yet he should not be al- 
lowed to designate his article by his own name in such way as 
to cause it to be mistaken for the manufacture or goods of another 
already on the market under the same or a similar name. Whether 
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tt be hîs name or some other possession, every one, by tbe f amiliar 
mazim, must so use his own as not to injure the possession or 
right of another. 

The appeal is therefore sustained, at the costs of the appelle©, 
with instruction that the motion for a modification of the aixth 
paragraph of the decree be allowed] and it is so ordered. 



BROWER T. BOULTON et al. 
{Circuit Court of Appeals, Second Circuit December 6, 1893.) 

1. Tkapb-Makk8— Intention to Appeopkiatb. 

Complalnant's predecessors, flour dealers, In 1873, fumlshed 220 barrelB 
of flour to a commission flrm for export to Venezuela, branding the bar- 
rels, at the flrm's direction, with the name "La Venezolana," In 1884, 
défendants, In Ignorance of the former use of the word, gave the same 
name to a partlcular grade selected by them for export to the same place, 
and from that time to 1891 shipped large quantities of flour so branded. 
In 1891, complalnant registered the name as a trade-mark. Bdd, that 
the use of the name In 1873 was so translent and Inconsiderable as to 
suggest mère experiment, and th^t the évidence of Intention to appro 
prlate It was repelled by the omission to use It until af ter its adoption by 
défendants. 53 Fed. 389, afflrmed. 

2. Samb. 

Any rlght conferred by the use of the name In 1873 would Inure to 
the beoeflt of the commission flrm, and not to complalnant's predecessors. 

8. Samb — Reqistration— Pmma Facib Evidence dp Title. 

The prima facie évidence of title whlch, by the statute, the reglstry of 
the trade-mark gave to the complalnant, was overthrowu by the proof 
of the appropriation of the name by défendants in 1884. 

Appeal from the Circuit Ciourt of the United States for the South- 
ern District of New York. 

In Equity. Suit by William H. Brower against William G. Boul- 
ton and others for alleged infringement of a trade-mark. Bill dis- 
missed. 53 Fed. 390. Ctomplainant appeals. Afflrmed, 

A. V. Briesen, for appellant. 
Camillus G. Kidder, for appeUeea 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judge». 

WALLACE, Circuit Judge. This is a bill to restraîn the défend- 
ants from using the words "La Venezolana" as a trade-mark applied 
to flour. The complainant is the successor in business of S. Oscar 
Ryder, who died in November, 1888, and A. V. Eyder, who carried 
on the business subsequently until the complainant purchased it. 
The complainant registered the words in the patent office as a trade- 
mark for flour November 17, 1891; his application having been 
made October 9, 1891. The complainant and his predecessors in 
business, and the défendants, were dealers in flour at New York 
city, exporting it to Venezuela. Noue of them were manufacturers, 
but their business consisted in buying flour, and selling it to for- 
eign customers. According to the trade usage at New York city, 
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such dealers christen their flour by fancy names which represent 
the différent grades, and dénote respectively some particular qual- 
ity, and brand the barrels or bags with the appropriate name. 
Thèse names are respected by other dealers as the exclusive prop- 
erty of the dealer who flrst sélects and applies them. 

It appears that in 1873 the flrm of Eibon & Munoz, commission 
merchants at New York city, having customers for flour at La Guaira, 
Venezuela, ordered flve lots, consisting in ail of 220 barrels, from 
S. Oscar Éyder, and directed Ryder to brand the barrels with the 
name "La Venezolana." Whether Ryder's name, or the name of 
Eibon & Munoz, appeared upon the barrels is not shown. The lots 
were f orwarded by Ribon & Munoz to their customers at La Guaira. 
No further use of the name was made by anybody until after an 
interval of 11 years, and until after the défendants had used it 
upon flour sent by them to Venezuela, commencing in 1884. In 
1884 the défendants, in ignorance of what had been done in 1873 
by Ribon & Munoz and Ryder, and at the suggestion of Boulton & 
Co., of Puerto Cabello, Venezuela, selected a particular grade of 
flour, and named it "La Venezolana." Thereafter, the défendants 
continued to ship such flour in large quantities, branded with 
that name, to Boulton & Co., and varions other commercial flrms 
doing business in Venezuela, aifiliated with Boulton & Co. They 
shipped 800 bags in the year 1884, over 6,000 bags in 1885, over 10,- 
000 bags in 1886, over 15,000 bags in 1887, over 16,000 bags in 1888, 
over 26,000 bags in 1889, about the same quantity in 1890, and a 
considerably larger quantity in 1891. Altogether, they sent un- 
der this brand to their Venezuela correspondents about 130,000 
bags of flour before the time when the complainant applied to 
register the trade-mark. The flrst intimation they ever received 
that any one else had sold flour under that brand previously was 
given to them in 1891, coming from the complainant about the time 
when he made application for the registry of the trade-mark. The 
proofs indicate persuasively that S. Oscar Ryder must hâve known 
that the défendants were sending large quantities of flour to Vene- 
zuela under the brand "La Venezolana," and it appears distinctly 
that Alfred V. Ryder knew that they were shipping flour there 
under that brand. 

Upon this évidence, we are of the opinion that the decree of the 
circuit court dismissing the complainant's bill was correct. The 
use of the name in 1873 was so transient and inconsiderable as 
to suggest that it was merely expérimental. Such évidence as it 
aflords of an intention to appropriate the name as a trade-mark is 
met and repelled by the omission to use it thereafter, until it had 
passed into the category of forgotten things. But if the use of 
the name in 1873 conferred a right to it as a trade-mark upon any- 
body, it did not confer the right upon Ryder. Ribon & Munoz 
selected the name, and directed Ryder to apply it to flour which 
they had bought of him, and which they were sending to their cus- 
tomers. It is preposterous to suppose that they did this for his 
benefit. The reasonable inference from the circumstances is that 
they did it for their own beneflt, and that it was their intention, 
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as well as his, to pre-empt the pi-operty in the namé as theit tfade- 
mark in case they should conclude to appropriate it. 

The statute makes the registry of a trade-mark prima facie évi- 
dence of title in the applicant. But the complainant's title is 
overthrown by proof of an earlier title in others; by that acquired 
by the appropriation of the name as a trade-mark in 188i. 

The decree is afflnned, with costs. 



THE SOPHIE WniHELMINB. 

JBANOA DI GENOVA V. THE SOPHIE WILHBLMINE. 

(Circuit Court of Appeals, Second Circuit November 13, 1893.) 

Shipfing — BotTOMRT— Hypothecation of Pbeight. 

A contraot hypothecating "ship and freight" for a "loan on freiglit," 
assignlng a proportionate part of ttie freight therefor, providlng that "in 
case of total loss" the loan shall not be repaid, and expressly made sub- 
jeot to niles of the lender applylng only to "loans on freight," one of 
which rulea provides that "if there be no payment of freight, either total 
or partial," the loan shall not be repaid, is a bottomry of the freight 
only; and the words "total loss" refer to the loss mentioned in such rule, 
'•if there be no payment of freight," and not to a total loss of the vessel 
and freight. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by the Banca di Genova against the Swed- 
ish bark Sophie Wilhelmine for the enforcement of a bond gÎTen 
by the master of the bark for a loan, with interest and penalties 
stipulated in case of nonpayment The défense was that the bond 
was conditioned upon the eamings of freight on the voyage then 
contemplated, and that no freight was earned. The district court 
sustained this défense, and dismissed the libel. Libelant appeals. 
Affirmed. 

iStatement by WAIÂLAOE, Circuit Judge: 

On March 19, 188S, the master of the bark, which was then lylng In the port 
of Almeria, Spain, ladtn with a cargo of 1180 tons of white sait, bound for 
New Yorlî, applied to and obtained from the libelant a loan of £149, and exe- 
cuted a bond therefor, with interest and penalties. The transaction is evidenced 
by two instruments,— the application for the loan, and the contract of repay- 
ment. Thèse instruments were printed f orms, with blanks to be fllled up 
as to détails, prepared and furnlshed by the libelant: 

"Banca di Genova, Genoa, 

"The undersigned requests a loan of one hundred and forty-nine pounds 
upon the freight of £482.0.0. of the Sophie Wilhelmhie, tons 976, built in 
the year 1878, classed Al, owned by M. Bngelschlen, Captain S. P. Bugge, 
Insured at Christiania for the sum of £4,000, now lying in Almeria, which 
wiU be earned as freight in a voyage from Gabo de Gâte to New York, a<> 
cording to the annesed régulations. 

"For the owner or captain, S. P. Bugge. 

"Eight days after the arrivai at the port of New Yorli, or other Inter- 
mediate ports at which shall end the voyage of my vessel denominated 
Sophie Wilhelmine, I promise to pay to the order of the Banca di Genova, 
of Genoa, the sum of one hundred and forty-nine pounds sterling, value recei ved 
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In cash as a loan on freight for tbe last éxpenses necessary to the imclertakins 
of the voyage from Gabo de Gâte to New York; and I hereby assign there- 
for, to the said Banca di Genova, enough of the présent freight to cover 
the sum of the above loan, with power to collect It when due; and I hereby 
hypothecate ship and freight for repayment of said loan, wlth prloWty over 
every other crédit, and In case of total loss the amounts received as loan shall 
not be pald back; and I accept ail the conditions set down in the régulations 
of the Banca di Genova relating to loans on freight, of which I received a 
copy. S. P. Bugge." 

"Banca di Genova, G«noa. 

"Eules for Loans on Freight 

"The loana which the Banca di Genova agrée to make on freight must be 
subject to the following rules: 

"(1) Any owner désirons to obtaln a loan on freight from Banca di Genova 
must make his request in accordance with the printed form which will l)e 
given him for the purpose. The form will indicate (a) the build, name, and 
tonnage of the vessel; (b) the port in which she is lying, and where and 
how Insured; (c) the voyage she is about to make; (d) the amount of freight 
upon which the loan is asked; (e) the amount of loan asked for; (f) the sig- 
nature of owner or captain. 

"(2) The board of direction authorized by two delegated administrators, 
according to article 28 in the statute, aCcept or décline the demand. 

"(3) The loan can never esceed a third of the whole freight the vessel 
may make. 

"(4) The owner or captain, before he can obtain a loan, must produce the 
bills of lading signed by the shipper, in proof of not having received any 
previous advances on the freight. 

"(5) The loan must be repaid within days after the arrivai of the 

ship in the port to which she is bound, or wherever the voyage may terminate, 
and the freight and vessel wiU be liable to the repayment of the loan, with 
priority over, every other crédit. 

"(6) In the event of the vessel, on arrivai at the port of destination, being 
ordered by the shipper of the cargo to any other port, the amount of the loau 
must be repaid to the agents of the Banca dl Genova, and a further loan 
may be asked, which the agents hâve power to grant or décline. 

"(7) Any captala leaving a port, in which he has to repay a loan, without 
having doue so, will be subject to a fine of 30% upon the sum due, besidea 
being liable for aU trouble and expense caused to the Banca thereby. 

"(8) If the loan be not repaid when it falls due as flxed according to article 
7, the Banca will proceed to enforce payment, and will hâve the right to 
exact interest at the rate of 8 per cent, per annum until the payment is made. 

"(9) A receipt will be given by the captain or owner when the loan is made, 
signed in accordance with the above rules, or with any others that may be 
established. 

"(10) In the case of ships abroad, when the owner has not time to obtain the 
sanction of the directors of the Banca di Genova to a loan on freight, agents 
are authorized to grant the loan at the request of the captain, always sub- 
ject to thèse régulations. 

"(11) Loans on freight stipulated in foreign money shall be repaid at the 
current rate of exchange at sight at the port where the vessel discharges, 
or to the Banca di Genova in Genoa. 

"(12) Loans shall always be exempt from any contribution to either gênerai 
or particular average. 

"(13) The premium and interest on the sums granted In loan on freight ac- 
cording to the Ust must be always retalned on the loan itself, and In case 
of a total loss, if there be no payment of freight, either total or partial, the 
sums received as loan shall not be paid back, except that which has been 
taken beyond the third part of the freight 

"(14) Ships discharging in Italian and Adrlatic ports shall repay the loan 
at the officiai rate current for sight bills. 

"(15) The owner or captain shall not take any other advances upon the 
same freight at the port of loadîng, or, In such case, hold themselves bound 
to return the présent loan, even thoiigh the vessel be lost. 
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"(16) The captain shall glve immédiate notice on arrivai at port, discharge 
to the Banca di Qenova in Genoa, or to tlieir agents at the nearest port, in- 
curring otlierwise the penalty of 10% on the amovmt of loan." 

The vessel sailed from Almeria on March 22, 1888. She had severe west- 
erly gales in the Mediterranean, and did not pass Gibraltar tlU April 12th. 
On April 14th, in a heavy wind, the vessd sprang a leab. The pumps were 
kept going steadily, but the leak increased, and it became neeessary to 
seek a pOTt of refuge. Aecordingly, on April 17th, the master dlrected his 
course to Lisbon, which was the nearest port. On the 19th they arrivée 
there. Surveys were duly held, and in accordance therewith about 300 tons 
of sait was discharged, the vessel examined and repaired by a diver, the 
catgo reshlpped; and on or about May 15th the vessel sailed from Lisbon for 
New York. On May 18th, when about 250 mUes from Lisbon, in a heavy 
gale, the vessel began to leak again. The water in the hold was increasiag, 
and the cf ew insisted on returning to Lisbon. Aecordingly, the vessel turned 
back a second lime, and on the 22d arrlved In Lisbon, the pumps having 
been going oontlnuously fot three days and nights. Assistance was obtained 
in Llstwn to keep the vessel afloat. Surveys were duly held by the expert 
surveyors of the Tribunal of Commerce, and In accordance therewith the 
«argo was discharged into a lighter. As the estimated cost of repairing the 
vessel at Lisbon exceeded three-quarters of her value, the président of the 
Tribunal of Commerce duly oondemned the vessel as unseaworthy, according to 
article 1831 of the Codigo Commercial Portugaez. The master and agents of 
the vessel made every possible effort to forward the cargo to its destination, 
but could not obtain a ship to carry It on. The shippers and charterers, and 
their underwrlters, were duly notified of the disasters, and of the steps taken 
by the master in pursuance of the recommendation of the surveyors. After 
the vessel had been condemned as unseaworthy, and had been legally separated 
from the cargo, she made temporary repairs, and, taklng on board additional 
pvunps and an extra crew, on or about July 19th, proceeded ifa baUast, at the 
master's risk, to Apple^ore, in the Bristol channel, where the vessel was 
thereafter repaired. The voyage was broken up wlthout fault o» the part of 
the vessel or her master. The vessel could not bave carried the cargo from 
lisbon, and, had she remalned there, could not hâve been repaired, but must 
hâve been sold, having been condemned as unseaworthy. No freight was 
earned. The cargo was given to the agents of the cargo owners, wbo con- 
trlbuted 250 milreis towards the cargo's share in gênerai average. As the 
cargo was of little or no value, no average adjustment was made up. 

Lorenzo Ullo. for libelant. 
Harrington Putnam, for claimant. 

Before WAI/LACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge, (after stating the facts.) If the con- 
tract was a bottomry on the freight of the vessel to be earned on 
her voyage from Gabo de Gâte to New York, the libelant was not 
entitled to recover, because no freight was earned, and consequently 
there was a total loss of the subject of the maritime risk. It is 
not disputed that it was a bottomry loan. That it was so is clear, 
because the contract provides that "in case of total loss the amount 
received as loan shall not be paid back." The libelant insista that the 
subject of bottomry was the ship, as well as the freight, and the 
argument is that the words "total loss," mentioned in the hypothe- 
cation and in the rules which constitute a part of the contract, 
mean a total loss of the vessel and freight. 

Unless it was contemplated that the freight, and the freight only, 
was to be the subject of bottomry, ail the récitals in the applica- 
tion and contract of hypothecation in respect to a loan upon freight 



THE SOPHIE WILHELMIXE. 893 

are Bai)erfluous and meaningless. Apparently, the only object of 
thèse recitais is to distinguisii tlie transaction from a bottomry of 
tlie sliip, or of tlie sliij) and freiglit, and make it a bottomry of 
tlie freight alone. Tliere is no conceivable reason why the appli- 
cation for the loan should hâve been confined to one upon freight, or 
why the transaction should bave been denominated in the hypoth- 
ecation a "loan on freight," and made subject to the "raies for 
loans on freight," if a bottomry upon the vessel had been in the 
minds of thé parties. Nothing can be plainer than that they con- 
templated a loan in which the maritime risk was the contingency 
of earning freight, and a security payable only in the erent of 
the safety of the interest pledged. A master has the same au- 
thority to hypothecate the ship that he has to hypothecate the 
freight. WheneTer he may bottomry the one, he may the other, 
and the same circumstances must exist in either case to justify 
the security. If it had been the intention of the parties to bot- 
tomry the ship as well as the freight, there is no reason why that 
should not hâve been done, and the vessel assigned, as well as 
the freight, and it caunot be doubted that the intention would 
hâve been plainly expressed. It ought not to be inferred from 
the ambigucus tenus embodied in documents prepared by the libel- 
ant. 

The stipulation in the contract hypothecating "ship and freight 
for repayment of said loan" is not at ail inconsistent with the 
intention to found the maritime risk upon the safety of the freight. 
That stipulation merely adds the security of the vessel for the 
performance of the bottomry contract. A bottomry bond gives 
no claim against the shipowner. If it bind Mm personally, it is 
not a contract of bottomry, and the lender has no insurable inter- 
est under it; and, in the absence of the express sanction of the 
owner, such a bond given by a master is not enforceable. But 
its validity is not affected by the circumstance that additional 
security is given for the performance of the bottomry contract. 

The condition making the loan payable "eight days after the ar- 
rivai at the port • • • which shall end the voyage of my ves- 
sel" is usual, whether the bottomry is on ship, freight, or cargo, 
Its purpose is to specify the time at which the obligation becomes 
payable, and when the marine interest will begin to run. 

Our conclusion is that the total loss, in case of which the loan 
shall not be repaid, is the total loss mentioned in Rule 13, viz. 
"If there be no payment of freight, either total or partial, the 
sums received as loan shall not be paid back." 

The decree is afflrmed, with eosts. 
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OALGATB SHIP CO., Limited, v. STARR Se 00, 

(District CJourt, N. D. CaUfomia. November 27, 1893.) 

No. 10,882. 

1. Shippiwo-^Chabtbb Pabtt— Nbootiation bt Bbokees— "Bought ahd Sou» 

Where the agents of a forelgn shlp, actlng as brokers, negotlate an 
agreeinent, whlcb, belng communicated through tbelr Llverpool bouse 
to the owner, results In the exécution of a charter whlch Is slgned by 
the Llverpool bouse on behalf of the charterer, and thereupon the 
agents, to avpld complications from the necessary lapse of tlme before 
the charterer can Inspect the Instrument, notily hlm In wrltlng of Ita 
terms, requestlng confirmation, and at the same tlme send a simllar 
notification to the owners, thls Is substantlally a transaction by "bought 
and sold notes;" and where the charterer, by lettér to the agent, con- 
firma the terms stated, thèse two communications become complète évi- 
dence of the terms of the contract, and paroi évidence is not admissible. 

Il Samb— Duty of Bbokebs. 

If the agents, in thelr letter of notification, fall to particularly state 
a provision of the charter, whlch they bave reason to believe wlU be 
objectionable to the charterer, merely Includlng It In the expression "ail 
other usual conditions," thls, If a breach of duty at ail, Is a personal 
matter between them and the charterer, and does not relieve the latter 
from HablUty according tb the legàl construction oit the letter» of noti- 
fication and confirmation. 

& BaMK— CONSTBUCTION OF CONTBACT. 

The expression "ail other usual conditions" did not call for a provision 
in the charter for "charterer's surveyor," but was sufflciently fulflUed 
by a provision for "compétent surveyor," qualified by a further provision 
that, bt elther party was dissatlsfled wlth the siuvéy, the matter should 
be submltted to two other regular port marine surveyors, wlth llberty 
to call in a third surveyor in case of disagreement 

In Admiralty. Libel in personam to recover damages for breach 
of charter party. Decree for libelant 

Page & Eellfl and Andros & Frank, for libelant 

Geo. W. Towle, Jr., and Joseph Hutchinson, for respondent, 

MOEEOW, District Judge. In an opinion heretofore delirered 
in thia case^ I gave some weight to certain admissions contained in 
a letter written by Balfotir, Guthrie & Co., of San Francisco, to Bal- 
four, Williamson & C5o., of Llverpool, and dated June 5, 1891. Por- 
tions of thls letter, whlch referred to transactions not involved in 
this case, were properly omitted from the copy of the letter furnished 
the court; but one paragraph of thls character was left in the 
letter by mistake, and, its irrelevancy being overlooked by the 
court, it was treated as containing an important admission against 
the libelant. This errer being called to the attention of the court, 
a rehearing was granted, and the case reargued. In the light af- 
forded by the review and the conclusions now reached a restatement 
of the case is necessary. 

The action is to recover damages for the refusai of the respondent 
to fulfill the terms of a charter party alleged to hare been eutered 

'Not reported. 
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faito Hj U at Liverpool, England, about June i, 1891, through Its 
agents, Balfonr, Williamson & Co., of Liverpool, with John Joyce & 
Co., agents of the ownera of the sMp Galgate. The answer of the 
respondent — 

"Deaies that on or about the 4th day of June, 1881, or ever, or at ail, at 
Liverpool, England, or elsewhere, Messrs. John Joyce & Co., as agents for 
the owner of the ship Galgate or otherwise, or at aU, made and entered Into, 
or made or entered into, an agreement of charter party, In wrltlng or other- 
wise, wlth Starr & Company, respondent» herein, by BaJfour, Williamson & 
Cîq,, of Liverpool, as agents and imder authorlty of Starr & Company, or 
otherwise, or at ail, for the charter of said ehlp Galgate; • • • dénies that 
Balfqur, Williamson & Co., of Liverpool, were the agents of respondent fca: 
the charter Of the said shlp Galgate, or otherwise, or at ail, or tliat they 
had àny authorlty whatever from respondent to enter Into said charter, or 
any charter." 

The libelant is a corporation organized under the laws of Great 
Britaih and Ireland, having its principal place of business in Liver- 
pool, and is the owner of the ship Galgate. The respondent, Starr 
& Co., is a corporation organized under the laws of the state of 
California, havlng Its principal place of business in San Francisco. 
It is engaged extensively in the purchase, sale, and shipment of 
wheat and flour. As the name of the corporation indicates a 
partnership of individuals, rather than a single body, it is constantly 
referred to in the testimony in the plural number, as though it was 
such an association, and for convenience this fonn of expression 
will be foUowed hereafter in this opinion in referring to the re- 
spondent. Balfour, Williamson & Oo. are Liverpool merchants, who 
include in their business the chartering of vessels for themselves 
and others. Balfour, Guthrie & Co. are San Francisco merchants, 
engaged In business of a like character, and are intimately related 
to the Liverpool house by a community of partnership interests. 

The charter party introduced in évidence, and the subject of fhe 
présent controversy, is largely a printed form of conditions, with 
8I)ecial matter written in blank spaces left for the purpose. It is 
dated at Liverpool, June 4, 1891, and is signed by John Joyce & Co., 
managing owner of the Galgate, as the party of the flrst part, and 
"by authority of Starr & Company, Balfour, Williamson & Co., as 
agents," party of the second part It provides for the chartering 
of the steel ship Galgate to Starr & Co. for a voyage from San 
Francisco to certain ports in Europe, at the option of the charterer, 
with a cargo of wheat or flour, or other lawful merchandise, and 
recites that the vessel was then on a voyage from New York to 
Melbourne, with liberty to take cargo from Newcastle to San Fran- 
cisco for owner's benefit, and contains, among other conditions, the 
following: 

"Vessel to be properly' stowed and dunnaged; and certlflcate thereof and 
of good gênerai condition, draft of water, and ventilation, to be furnlshed 
to charterers from compétent surveyor." 

As the form of this document was originally printed it provided 
that the certificate was to be furnlshed to the charterers from 
"charterers' surveyor," but the word "charterers* " had been erased 
by the pen, and the word "compétent" interlined as a substitute 
for the word "charterers*." The negotiations relating to the charter 
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of the shîp Oalgate hàd their origin in the foHoTdng caHègram, 
dated June 2, 1891, from Balfour, WiUiamson & Oo., Liverpool, to 
Balfour, Guthrie & Ck)., San Francisco: 

"Galgate: We offer for reply hère, to-morrow, 14s., Newcastle, N. S. W., 
to San Francisco, 39 U. K., Havre, Antwerp, and Duntlrk, 44, Continent Is. 
Sd., less direct, 28 February cancellng, Is. extra frelght 31 Jamiary cancel- 
Ing." 

For thè purpose of placîng thia charter, Robert Bruce, of the flrm 
of Balfour, Guthrie & Oo., called upon Alfred Bannister, the vice 
président and manager of Starr & Co., and offered the ship Galgate 
for charter, on the terms indicated, for the voyage from San Fran- 
cisco to Europe. There appears to hâve been more than one inter- 
view upon the subject between thèse two parties, but how many 
meetings were had is not clear from the testimony, nor is it ma- 
teriâL The interviews were ail had in the offtce of Mr. Bannister, 
and resulted in an offer from him on behalf of Starr & Co., which 
was communicated under date of June 2, 1891, by Balfour, Guthrie 
& Oo., of San Francisco, to Balfour, Williamson & Oo., of Liverpool, 
on the foUowîng terms: 

"Galgate: We offer for reply hère noon to-morrow, Starr & Company 
38s. 9d., TJ. K., H., or A., Dunkirk, 5s. extra, continent 2s. 6d., less direct 
San Francisco, cancellng 20 February, Is. 3d. extra frelght for one month's 
«arller arrivai." 

To this cablegram Balfour, Williamson & Co. replied as foUows 
under date of June 3, 1891: 

"Galgate decllned. We mlght arrange wlth flrm offer in hand 38s. 9d., TT. 
K., H., A., D., 43s. 9d., continent 2s. 6d. off direct, 31 March cancellng, Is. 3d. 
extra frelght for one month's earller arrlvaL" 

This last offer was accepted by Starr & Co., and the acceptance 
was transmitted by cablegram under date of June 3, 1891, by Bal- 
four, Guthrie & Co. to Balfour, Williamson & Co., in the foUowing 
terms : 

"Galgate: Starr & Co. willlng to accept your last quotatlon. Exceptional 
offer. We recommend acceptance." 

Balfour, Williamson & Co. replied June 4, 1891: 

"Galgate: We hâve arrangea 14 Newcastle to San Francisco 38—9, U. K,, 
H., A., D., 43—9 continent 2s. 6d. off direct, 31 March cancellng, Is. 3d. more 
for one month's earller arrivai. We are arranging and signing hère homeward 
charter for Starr & Co." 

This appears to hâve been the flrst intimation that the charter 
party was to be signed in Liverpool. The testimony of Mr. Bannis- 
ter, on behalf of respondent, on this point is as follows: 

"Mr. Towle: Q. Mr. Bannister, dld you. In advance, and prlor to the 6th of 
Jime, 1891, authorlze or advise Mr. Bruce that you would authorize thelr 
flrm In liverpool to slgn this Galgate charter for account of Starr & Co. over 
there? A. No, sir, I never dld. I dld so wltb another sbip a fortnight be- 
fore, but not this one." 

Mr. Bruce, for the libelant, being interrogated by the court upon 
this point, testifled as follows: 

"Q. Dld you consult Mr. Bannister as to whether the condition Incorporated 
In the cable of Balfour, Williamson & Co. to you, 'arranglnj: and signinc 
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homeward cnarter for Starr & Co.,' were satisfactory or not? A. Yes, sir, 
Q. That was not a matter that had been previously agreed upon? A. No, 
sir; it had néver been discussed. Q. In your conversation wittt Mr. Bannister 
nothing was said as to where the eliarter should be signed? A. No, sir. Q. 
Was that cablegram the first notice that you had that the charter was to be 
signed on the other slde? A. Xes, sir; that was the flrst indication. Q. The 
flrst intimation you had that that would be the way the agreement would be 
put into writlng? A. Yes, sir. Q. Did you then go to Mr. Bannister, and 
inform him, or Starr & Co., that the charter would be signed on the other slde? 
A. Yes, sip. Q. Did he make any objection to it? A. He did not. Q. What 
did he say to you about authorizing some one to sign for him or them? A. I 
don't know that he said anything spécial on the subject. If he had objected 
to it then, the charter would elther hâve fallen through, or it would hâve been 
signed hère by him. Q. Whom did he or they authorize to sign? A. He 
understood we were cabling to Balfour, WlUiamson & Co. Q. What I want 
to know is, was anything said about Balfour, Williamson & Co. signing the 
charter for Starr & Co. or for Mr. Bannister? A. I must hâve told him or shown 
him thls cable that the charter would be signed on the other slde. I probably 
said that the owner wished the charter signed on the other slde, and naturally 
would require hls approval of It. That approval was given thei same day. 
Q. Did you call his attention to that part of the cable whieh says, 'We are ar- 
ranging and signing homeward charter?' A. Yes, sir. Q. And Mr. Bannister 
agreed to the arranging and signing of the charter on the other slde? A. 
In Liverpool." 

There is notàing in the testimony indicating that Mr. Bannister 
or Starr & Co. had previously given authority to Balfour, William- 
son & Ck>. to sign the charter party. It appears, however, that on 
June 4, 1891, Balfour, Guthrie & Co., in San Francisco, sent the fol- 
lowing cablegram to Balfour, WiUiamson & Co., Liverpool: 

"Galgate: Oonflrm charter to be signed on your slde. Be particular. Usual 
terms. Charters' surveyor." 

And on June 5, 1891, the charter party was signed in Liverpool 
by Balfour, Williamson & Co., who assumed to act by authority of 
Starr & Co, It is not claimed that this cablegram of June 4th was 
brought to the attention of Mr. Bannister, or that he was at the 
time made acquainted with its contents. But it seems probable 
that its implied authority to Balfour, Williamson & Co. to sign 
the charter party for Starr & Co. was the resuit of the interview 
between Mr. Bruce and Mr. Bannister; for it is difftcult to under- 
stand how a business house of any standing would assume to repre- 
sent another firm in such an important matter as the signing of a 
contract of this character, unless there was express authority for 
such action. But, however the fact may be, it appears that Starr 
& Co. made no objection to the charter party on the ground that 
it was signed without their authority. 

The controversy that bas arisen in this case had its origin in 
the provision of the document relating to the surveyor. The con- 
tention of Starr & Co. from the flrst has been that the agreement 
between Mr. Bannister and Mr. Bruce required that the charter 
party should provide for the employment of the "charterers' sur- 
veyor," instead of "compétent surveyor," and that Balfour, William- 
son & Co. acted in excess of their authority when^ as the agents 
of Starr & Co., they agreed to the substitution of a "compétent 
surveyor" for "charterers' surveyor." The authority of Balfour, Wil- 
v.58F.no.6— 57 
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liamsoD & Go. to sign such a charter is therefore the real questioii 
in issue, The value of the provision contended for by Starr & Co. 
is explainéd by the fact that there are certain risks attending the 
stowage of a cargo of wheat or flour not covered by the ordinary 
insurance policy. If, for instance, any previous cargo has left any 
taint in the ship, the flour will absorb it, and thus become damaged. 
There is also a risk of loss and damage arising ont of the stowage 
of certain goods and merchandise in contact with or in proximity 
to the flour. For the purpose of guarding against thèse and the 
like risks, Starr & Ck), hâve a surveyor in their employ, whose duty 
it is to visit the ship as the cargo is being received on board, to 
see that the vessel is being properly lined and dunnaged, and go 
below into the hold of the ship, and personally supervise the stow- 
age of the cargo. It is also his duty to see that ail the ship's stan- 
chions and parts composed of métal near the cargo are carefuUy 
wrapped in bags, gunnies, or other material to protect the flour 
from contact with rust. In short, he does whatever is necessary 
to reduce the sea damage to the cargo to the smallest possible 
amount. The marine surveyor, who represents the insurance com- 
panies, may be entirely compétent for the services for which he is 
employed ; but he is not required to render the spécial service se- 
cured by the charterer in the employment of his own surveyor. It 
has, therefore, become customary in the port of San Francisco for 
charterers to provide in the charter party that the certiflcate of 
the ship's condition shall be furnished by the charterers' surveyor, 
or they hâve it understood that he may be so employed. The blank 
form of charter party in gênerai use in San Francisco had, how- 
ever, in- 1891, a blank space before the word "surveyor," into whicli 
could be written the name of the surveyor, or the word "charter- 
ers'," or, as it sometimes happened, the word "compétent," as the 
parties might agrée. This form of charter was adopted by Balfour, 
WUIiamson & Co. in Liverpool, and a short time prier to the trans- 
action relatiug to the Galgate they had the word "charterers'" 
printed before the word "surveyor" in the form used by them. The 
Galgate charter is upon one of thèse forms, but, as before stated, 
the word "charterers, " had been erased, and the word "compétent" 
interlined above and before the word "surveyor." The testimony 
on the part of the libelant tends to show that the verbal agreement 
between Mr. Bannister and Mr. Bruce as to the conditions that were 
to be incorporated into the charter party had référence particu- 
larly to the rate of the charter, and that the clause relating to the 
surveyor was not a matter of discussion. In the course of the ex- 
amination of Mr. Bruce, he was asked if he knew whether, in his 
negotiations with Starr & Co.. the terms were expressed that "char- 
terers' surveyor" should be incorporated into the charter party, to 
which he replied: 

"I hâve no recollection of Mr. Bannister ever bringing' the matter np. I 
am rather conflrmed In iny opinion from the fact that we sent on the original 
oflfer of Starr & Co. on the 2d of Jime, and there was not a single iword In 
the cable conveying any sueh condition. If there had been any, it was om* 
duty to hâve them sent forward." 
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The reason hère giyen by Mr. Bruce for his belief that tbere was 
no understanding with respect to the surveyor clause is by no ineans 
conclusive, since the olEer of June 2d appears to hâve been based 
upon the supposition that the charter party was to be signed in 
San Francisco, in wMch case, under the prerailing custom, the 
charter party would provide for the "charterers' surveyor." It 
was not until two days later that Starr & Co. leamed that the 
charter party was to be signed in Liverpool, and then it was that 
Mr. Bannister claims to hâve had the understanding concerning this 
clause. His testimony upon this point is to the effect that after 
the agreement had been reached, on the 4th of June, as to the rate 
of charter, and, as Mr. Bruce was leaving the oflfice, he said to Mr. 
Bruce: "Of course, this is as usual, with the usual understanding 
between your firm and us; this is on the San Francisco form of 
charter party, with ail usual conditions and charterers' options;" 
to which Mr. Bruce replied: "Gh, yes; that is ail right It is 
always understood with you." Subsequently Mr. Bannister ex- 
plained that "charterers' option" meant "charterers' surveyor," but 
in repeating this interview he varied his testimony, saying that he 
asked Mr. Bruce if the charter was to be drawn on the San Fran- 
cisco form, giving the charterers the "usual conditions" and "char- 
terers* surveyor," to which Mr. Bruce replied as above stated. 
There is manifestly some uncertainty about the exact tenus of this 
interview, even in the mind of Mr. Bannister. We must therefore 
look elsewhere for further évidence on this point, since Mr. Bruce 
does not deny that there was such a conversation on June 4th. His 
belief that tiiere was no understanding upon the subject bas réf- 
érence to the stage of the negotiations pending on June 2d. The 
cablegram of June à, 1891, sent by Balfour, Gnthrie & Co., at San 
Francisco, to Balfour, Williamson & Co., at Liverpool, contained 
the authority of the latter firm to sign for Starr & Co., and it is 
signiflcant that, coupled with this authority to sign the charter 
party, is the express direction: "Be particular. Usual terms. 
Charterers' surveyor." Mr. Bruce was asked who originated this 
direction in the cablegram, and he somewhat evaded the question at 
flrst by saying that it would mean that there was to be no dévia- 
tion in the conditions under which the ship should be loaded at this 
port, and that it should cover wheat, flour, and gênerai merchandise; 
but, being again asked who originated the provision for "charter- 
ers' surveyor," he said that it was his impression that it originated 
with Balfour, Guthrie & Co., and not with Mr. Bannister; and it 
was "to trf to get something to please Mr. Bannister, who would 
be extra well pleased that he was getting what you might call a 
straight charter." Being asked if he did not understand that Mr. 
Bannister generally desired the privilège of employing his own 
surveyor, Mr. Bruce replied: "Ail shippers in San Francisco ap- 
point their own surveyors." In reply to questions he further ex- 
plained the character of their business as foUows: 

"Q. Do you sometimes ask for conditions from your correspondents in 
Europe, which are not demandée or called for by the persons with whom 
you are dealing bere? A. Sometimes, In case of charters to arrive. Q. 
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Ton ask for more favorable ternis than the persons themselves apply for? 
A. Or mlght expect. Yes, sir. We hâve done so for one reason, and that 
is, we are also charterers of vessels, and engagea in the exporting business; 
and it Is our interest as charterers to get as favorable conditions as we pos- 
sibly can in chartering shlps. For that reason we are naturaUy anxioua 
to get the same conditions for other charterers,— favorable conditions for 
other charterers. Q. You thinli it to your advantage for other persons to 
bave favorable conditions, as that would tend to give yon the privilège of 
asking for the same? A. ïes, sir; I do." 

The cablegram of June 4, 1891, from Balfour, Guthrie & Co. to 
Balfour, Williamson & Co., was therefore sent with the knowledge 
that in San Francisco charterers of vessels for cargoes of wheat or 
flour employ thelr own surveyor; that what is termed a "straight 
charter" would provide for such employaient, and that Starr & Co. 
desired such a provision in the charter of the Galgate. But it is 
claimed that, while this is ail true, Starr & Co. failed to incorporate 
this provision into the -verbal agreement, and it was therefore not 
a part of the contract The answer to this cablegram of June 4th 
is dated at Liverpool, June 5, 1891, and is as foUows: 

"Galgate: Charter signed hère. Previously agreed compétent surveyor. 
We caunot arrange otherwise." 

In my previous opinion I commented on thèse last two cable- 
grams as indicating that there was a verbal agreement that the 
charter party should provide for "charterers' sui"veyor," and that 
the authority given by Starr & Co. to Balfour, Williamson & Co. 
to sign the charter party was coupled with this condition. Thèse 
cablegralns do undoubtedly tend strongly in that direction, but 
in reviewing the testimony, and giving proper considération to the 
established facts in the Case, I am satisfled that the solution of the 
question in controversy must be determined by other évidence, and 
particularly by the construction to be placed upon the two f oUowing 
letters. The cablegram of June 5th, from Liverpool, was not com- 
municated to Starr & Co., but Balfour, G-uthrie & Co. wrote to them 

as follows: 

"San Francisco, 5th June, 1891. 
"Messrs. Starr & Co., San Francisco— Dear Sirs: We conflrm havlng 
chartered to you Br. steel ship Galgate, 2,291 tons register, which sailed re- 
cently from New Yorli for Sydney, on the foUowing terms, viz.: To load 
as customary at this port, at 38/9 U. K., H., A., Dunldrk; 5/- extra other 
■usual continent; 2/6 less direct; cancellng 31st March; 1/3 extra freight 
should vessel arrive on or before 29th February; 30 lay days; ail other 
usual conditions; owners having the liberty of loading the vessel with coals 
at Newcastle, N. S. W., for this port for their beneflt; and, in accordance 
with your authority, our Liverpool friends advise that they bave signed the 
charter in Liverpool on your behalf, copies of whlch will be handed to you 
so soon as received from them. Please conflrpi the foregoing, and oblige, 
"Yours, very truly, [Signed] Balfour, Guthrie & Co." 

To which Starr & Co. replied as follows : 

"San Francisco, June 5th, 1891. 
"Galgate. 
'Dear Sirs: We bave your favor of this date advising charter to us of 
the above ship, and we hereby confirm said charter in terms of your letter. 
"Yours, truly, [Signed] A. Baimister, Vice Président and Gen. Mgr." 
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It is contended on behalf of the libelant that thèse two letters 
constijute the contract of charter, and that, the contract being in 
writing, it cannot be changed in any of its terms by paroi testimony; 
to which reply is made that the présent action is not brought upon 
the letters, but upon the alleged charter party, and that the letter 
of Balfour, Gruthrie & Co. refers to the charter party as having been 
siglied, and points to it as the contract. The construction to be 
given to thèse two letters is the important question to be determined 
in this case. In my former opinion I did not concède to them the 
conclusiTe légal character insisted upon by libelant, and hence it 
is urged that I arrived at the erroneous conclusion that the charter 
party did not eonfonn to the agreement of the parties. After a 
careful review of the transaction in ail its légal aspects, I am satis- 
fied that it should be considered as coming substantlally within 
some of the raies established for the dealings of brolcers who de- 
liver "bought and sold notes" as the évidence of the terms agreed 
upon in the sale of merchandise. Balfour, Guthrie & Co. were the 
agents of the owners of the ship Galgate, acting in the capacity of 
brokers in disposing of the charter of the vessel. Their negotia- 
tions with Starr & Co. had resulted in an agreement which, being 
communicated through their Liverpool house to the owners of the 
vessel, had resulted in the exécution of the charter party in Liverpool 
on behalf of Starr & Co. for the charter of the vessel on certain 
terms, usual in some particulars and spécial in others; but Starr & 
Oo., being in San Francisco, had no opportunity to inspect the agree- 
ment at the time of its exécution, and it would be some time before 
it would reach them in the course of the mail. There would there- 
fore intervene a period of more or less uncertainty, during which 
time the biuding character of this contract on the part of Starr & 
Co. would dépend upon the question whether it had been executed 
within the terms of their authority. To avoid possible future com- 
plications on this account, and in the orderly course of a business 
transaction, Balfour, Guthrie & Co. notiâed Starr & Co., in writing, 
of the exécution of the charter party in LiA'^erpool, and, reciting its 
terms, requested that it should be confirmed. This was done 
promptly by Starr & Co., and without objection. This letter of 
notification may properly be termed the '*bought note." On the 
same day, Balfour, Guthrie & Co. notiâed Balfour, Williamson & Co., 
in writing, of the charter to Starr & Co., reciting the same terms, 
but, as this last letter contained other statements, it will be referred 
to again in another connection; for the présent it will be con- 
sidered only as having performed the office of the "sold note." 

Now, what was the effect of the letter to Starr & Co., and their 
reply conflrming the terms of the contract? Iron Co. v. Foote, 16 
Fed. 646--649, is a case much in point supporting libelant's conten- 
tion that Starr & Co. became bound thereby to the terms stated in 
the letter of notification. In the case cited, Judge Wallace, speak- 
ing of an agreement deduced from correspondence between a seller 
and a broker, in which it appeared "bought and sold notes" had 
been exchanged, saîd : 

"It has been urged for the défendant that the correspondence was but a 
negotiatioh for a contract, and that the parties contemplated the exchahge 
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of formai wrltten Instrumente as a deflnlte conclusion of thelr negoHatlon; 
and In thls vlew of the case emphasls has been placed upon the tacts that 
the défendant was acting as a broker, that the plalntlfl's agents knew thls, 
and that both parties regarded the crédit which was to be supplied in 
London as a condition précèdent to a final contract. Although défendant 
was buylng the rails to sell to another party, and although hia profit was to 
be derlved from a commission of one per cent., to be allowed him on the 
piwchase money by the plalntlfC, there is no room to doubt that both parties 
contemplated a contract in which he was to be a principal, and by which 
he was to pay cash for the rails upon delivery. The bought and sold notes 
sent by the plalntiff's agents to défendant In their letter of February 5th, 
named the défendant as the purchaser, and conclude with the clause, *An 
approved bank crédit to be arranged when thls contract is confirmed.' 
What was to be done to 'conflrm' the contract? Certalnly nothlng after the 
bought and sold notes were exchanged. But could either party recant at 
any time before the notes were exchanged? Did they Intend the period of 
uncertainty to intervene which would take place whlle the notes were 
croasing the Atlantic? Certainly not, because in the same letter plalntiff's 
agents asked défendant to 'cable confirmation of the contract.' Confirma- 
tion of the contract was to be signified by a cablegram. If confirmation was 
to be signified by cablegram, the parties must hâve regarded the exchange 
of bought and sold notes; not as the prellminary to a contract, but as évi- 
dence of a contract aiready concluded." 

In Une with tMs authority are the foUowing rulea governing 
"bought and sold notes" as stated by Mr. Benjamin in his work on 
Sales, (section 295:) 

"The bought and sold notes do not constltute the contract, but, • • • 
when they correspond and state ail the terms of the bargain, are complète 
and suffleient évidence to satisfy the statute, even though there be no 
entry in the broker's books, or, what is équivalent, only an unsigned entry." 

If we apply thèse rulea by analogy to the' case at bar, we must dé- 
termine that this action was properly brought on the charter party, 
and that the letter of notification sent by Balfour, Guthrîe & Co. 
to Starr & Co. was complète and sufQcient évidence of the terms of 
the contract, and, coupled with Starr & Ck>.'s letter of confirmation, 
amounted to évidence of such a conclusive character as to exclude 
paroi testimony. But it is urged that Balfour, Guthrie & Co. did 
not in their letter to Starr & Co. communicate aU the information 
they had concerning the terms of the charter party. THey had been 
advised that their efforts to secure the provision for "charterers' 
surveyor" had failed, and they suppressed this information, lîow, 
It iscontended on the part of the respondent that, whether this 
provision was a part of the verbal agreement or not, it was a pro- 
vision desired by Starr & Co.; and, Balfour, Guthrie & Co. having 
undertaken, through their house ïn Liverpool, to act as the agents 
of Starr & Co. in signing the charter party, they were bound to dis- 
close the fact that this provision had been rejected, and, failing to 
do so, Starr & Co. had the right to treat the contract as void on the 
ground of f raud. Btit to sustain this position it must appear that 
Balfour, Guthrie & Co. were under some légal obligation, binding 
them to make such diSclosure. They were tlie agents of the owner 
of the vessel in the spécial character of brokers. "The broker is 
primarily the agent of the party who employs him, and he becomes 
the agent of the other party only when the bargain or contract ia 
deflnitely settled as to its terms between the principals, and is then 
only the agent of the third party in making the mémorandum ef 
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sale." 2 Amer. & Eng. Enc. Law, 577. See, also, Coddington t. 
Goddard, 16 Gray, 441-445. 

The agency which Balfour, Guthrie & Co. undertook through 
their Liverpool house for Starr & Co. was, therefore, spécial, and 
limited to the single act of the signing of the charter party; and 
the business relation thus established by them did not differ ma- 
terially in a légal sensé from that of a broker with his principal 
who delirers 'Tjought and sold notes" as the évidence of a sale of 
merchandise. It follows that such aa agency did not of itself im- 
pose on Balfour, Guthrie & Co. any obligation to disclose tp Starr 
& Co. thé information they had concerning the surreyor clause in 
the charter party. Moreover, the libelant was not a party to the 
suppression of any information upon the subject. As far as it was 
concerned, the whole transaction was thoroughly understood, and 
so conflrmed by the respondent. If there were any dealings or re- 
lations between Balfour, Guthrie & Co. and Starr & Co. that might 
be said to fairly give rise to an obligation on the part of the former 
to make a disclosure to the latter, it was a personal matter between 
them, and in no way involved the rights of the libelant in the con- 
tract now under considération. To hold otherwise would be to 
open transactions of this nature to frauds of the most dangerous 
character, and the court establishing such a doctrine would, to use 
the language of Lord Thurlow in a leading case, (Fox v. Mackreth, 
1 White & T. Iiead. Cas, Eq. 119,) 'i-un the hazard of undoing ail the 
common transactions of mankind, and of rendering ail their deal- 
ings too insecure." From thèse considérations I hâve reached the 
conclusion that the letter of Balfour, Guthrie & Co. of June 5th, 
having been conûrmed by Starr & Co., must be accepted as stating 
the tenns of the contract entered into by the parties in San Fran- 
cisco to the exclusion of paroi testimony. 

We come now to the construction of the terms of this letter. It 
will be observed that, after stating the charter rates to certain 
ports, canceling dates and lay days, the letter contains the foUowing 
words: "AU other usual conditions." The question arises as to 
the meaiiing of this phrase. Does it include the condition provid- 
ing for "charterers' suryeyor," or was it so understood by the parties 
in arranging the terms of this charter party? In the interview 
between Mr. Bannister and Mr. Bruce, which took place the day 
previous to the writing of thèse letters, Mr. Bannister himself makes 
a distinction between "usual conditions" and "charterers' surveyor." 
He testifies that he asked Mr. Bruce at the interview if the charter 
was to be on the San Francisco form giving them "usual conditions" 
and "charterers' surveyor," and, being questioned as to his custom 
in asking for the San Francisco form of charter, and his object in 
doing so, he replied: "Because I often add 'charterers' surveyor,' 
about which there might be some doubt" Mr. Bruce, in his testi- 
mony, makes the same distinction. He says, "The usual charter, 
I consider, has nothing whatever to do with the term 'surveyor,'" 
and he explains that the conditions of the San Francisco form of 
charter relate to the cargo of the vessel, the option of the charterer 
to order the vessel on a direct voyage at a réduction of 2s. 6d. per 
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ton, the privilège of moving the Tessel to and f rom vaxious loading 
points in the bays of San Francisco and San Pablo; and it also has 
a clause relating to strikes, etc. He is asked if the phrase "usual 
terms" does not cover "charterers' surveyor," and he replies that it 
does not This testimony is uncontradicted, and establishes the fact 
that neither the San Francisco form of charter nor the phrase "ail 
other usual conditions" called for "charterers' surveyor." It may 
be said, however, that neither would it call for "compétent" sur- 
veyor, but woidd leave a blank space preceding the word "surveyor." 
to be filled up by a subséquent agreement. There would be some 
force in such a claim but for the qualifying provision in the charter 
party immediately foUowing the word "soirveyor." The provision 
is as foUows: 

"If the captain or charterers be dlssatisfled wlth the certiflcate given, the 
matter in dispute shall at once be submitted to two other regular port marina 
surveyors,— one chosen by the captain, and one by the charterers,— who, if 
they cannot agrée, may call upon a third snrveyor. A majority décision 
and certiflcate shall détermine the matter in dispute, and the cost of the sald 
spécial survey shall be borne by the party agalnst whom sald décision may 
be rendered." 

This provision certainly qualifies the désignation of a "compétent 
surveyor" as appropriately as it would "charterers' surveyor," and 
was evidently designed to protect the rights of both parties to the 
contract. In the absence of an agreement to the contrary, the in- 
sertion of "compétent surveyor" was a fair condition, and such aa 
the law would imply. 

I am therefore of the opinion that the charter party conforma 
to the terms stated in the letter of Balfour, Guthrie & Co. of June 
5th; that, thèse terms having been accepted and conârmed by Starr 
& Co., they are bound by the conditions of the charter party; and 
that this action is properly brought on the extended and formai con- 
tract. Thèse conclusions properly dispose of this case, leaving only 
the question of damages to be determined; but before proceeding to 
the latter question it may not be entirely out of place to say that in 
my former opinion I reached the conclusion that there was a verbal 
agreement providing for "charterers' surveyor." This conclusion 
was based almost entirely upon paroi testimony, and upon certain 
admissions côntained in the letter by Balfour, Guthrie & Co. to Bal- 
four, Williamson & Co., dated June 5, 1891, the same day of the 
letter to Starr & Co. This letter commences by reciting the terms 
of the charter as follows: 

"We conûrm having flxed to Messrs. Starr & Co. the • ♦ * Galgate, 
38s. 9d. U. K., H., A., Dunlclrli; 5s. extra other usual continent; 2s. 6d. less 
direct; canceling 31st March; Is. 3d. extra freight for one month's earller 
arrivai; 30 lay days; ail other usual conditions." 

The letter then proceeds with the following statement: 

"Messrs. Starr & Co., we may mention, are not in favor of charters being 
signed on your side, as they distlnctly prefer to use their own form of charter, 
which, however, in ail respects is Identical with that used by ourselves and 
other shippers. They are, however, perfectly definite in insisting that the 
ship shall employ their surveyor, and that no change whatever shall be made 
In the usual stevedore clause; and we cannot meantime state how they may 
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View your having agreed to a 'compétent' instead of a 'charterers' snrveyor 
In connection with the Galgate, although probably we may not hâve any 
difficulty regardlng this. You must, however, bear in mind that when char- 
terers consent to your signing charter on their behalf they do not expect that 
the conditions will be différent in any way from tliose which would be granted 
to them hère, and it is essentlal, when cabling offers of vessels, that you should 
distinctly advise us where the owners insist upon any altération in the form of 
the usual charter. We consider from the position of the Galgate that she is 
exceptionaUy well flxed, and may state that the best proposai we had from 
any charterers was only 37s. 6d., canceling 31st January, there being evidently 
a distinct indisposition to charter vessels which are liliely to arrive at this 
port after 31st Decr." 

This letter contained, among other paragraphs, one referring to 
what was termed an "unfortunate mistake," but in another charter. 
This paragraph was inadvertently read and construed as referring 
to the Galgate charter, and treated as important in the conclusion 
reached that there was an express agreement that the charter 
should provide for charterers' surveyor. The portion of this letter 
referring to the Galgate charter is, however, open to a différent con- 
struction. It States the objection of Starr & Co. to charters being 
signed on the other side, and that "they were perfectly deflnite in 
insisting that the ship shall employ their surveyor," but it is no- 
where stated that there had been any agreement to that effect with 
Starr & Ce; yet, if there had been, it would hâve been natural and 
businesslike for Balfour, Guthrie & Co. to hâve so stated in this 
letter. The same may be said with respect to the letter of Starr & 
Ce, dated June 22, 1891, acknowledging the receipt from Balfour, 
GTithrie & Co. of two charters, one being the charter of the Galgate. 
The letter states that both charters were in order, except that "we 
shall require the word 'charterers' before 'surveyor' in the Galgate 
charter, which has been struck out to stand as printed." If there had 
been an agreement between the parties to this effect, why did not 
Starr & Co. say so in this letter? If such had been the fact, it 
certaînly would hâve been the most natural and convenient expres- 
sion for the writer to hâve said: "Dur agreement called for charter- 
ers' surveyor; we shall, therefore, require," etc. This letter con- 
cludes as follows: 

"Will you oblige us with any Information you possess as regards the 
means and standing of the owners of thèse two shipsî We présume that 
your Liverpool firm are sa'tisfied that the signatures of the owners of 
thèse ships are correct, and imder proper authority. 

"Yours, truly, [Signed] A. Bannlster, Vice Président and Manager." 

In response to this letter, Mr. A. B. WiUiamson, a clerk in the 
house of Balfour, Guthrie & Co., called upon Mr. Bannister with 
respect to the matters contained in bis letter. Mr. Williamson tes- 
tifles that Mr. Bannister expressed disappointment that the word 
"charterers" had been deleted and the word "compétent" inserted. 
Mr. Williamson explained to Mr. Bannister that the Liverpool house 
had tried to exclude the word "compétent," but had been unable 
to do so. Mr. Bannister said he wanted his own surveyor em- 
ployed. He was then iriformed by Mr. Williamson that Starr & 
Co. could not expect to hâve their wish carried out in this respect 
if they chartered vessels through other firms accepting the word 
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"compétent" Mr. Bannister is represented as havîng denied the 
acceptance of such condition until a letter was produced contain- 
inç évidence of that fact, wlien he explained that in the case re- 
ferred to he had an understanding with the San Francisco agent 
of the vessel that he would hâve his own surveyor. Mr. William- 
son claîms to hâve then assured Mr. Bannister that, as Balfour, 
Guthrie & Oo. would hâve control of the captain when the vessel 
arrived, they would be able to arrange it so that Mr. Bannister 
should hâve his own surveyor. The testimony of Mr. Bannister as 
to what passed at this interview is as foUows: 

"Mr. WUIlainson came down to our office to see me, and trled to get me 
to walve the objection I had ralsed, and to allow 'compétent surveyor' to 
stand In the charter. I told him I was very sorry I coiild not do thls, 
although I had no doubt, as he sald, his firm wotild see that there was 
QO trouble In loading the shlp for us. But I sald my bld to Mr. Bruce was 
based on the San Francisco shippers' form of charter, and especlally I 
named to Mr. Bruce, when I bld on the shlp, that 'charterers' surveyor' was 
to be in the charter pwty. and If he wanted us to load the ship he 
had to complète the charter in terms of my bld. He argued wlth me a llt- 
tle, and trled to get me to walve that; but I inslsted on It, and told hlm 
we should not changé. He then àgreed to get the word 'charterers' In- 
serted in the charter party, and to cable that nlght to his Llverpool firm 
to bave it done." 

On June 25, 1891, Balfour, Guthrie & Co. wrote to Starr & Co. as 
follows: 

"We duly recelved your favor of the 22nd Inst, and we hâve slnce es- 
plalned to you verbally the reason our Llverpool friends were unable to get 
the Word 'Charters' surveyor' lef t In the charter party per Çralgate. You 
may rest satlsfied, however, that we wlU see that there Is no trouble In this 
coDoectlon. You may be assm-ed our Llverpool friends bave satisfled them- 
selves that the signatures under thèse charter parties are correct, and un- 
iler proper authorlty." 

To this letter there was no reply in writing. July 7, 1891, Bal- 
four, Guthrie & Co. transmitted to Starr & Co., by letter, two addi- 
tional copies of the charter of the Galgate. The receipt of the 
letter with its inclosurea was on the same day acknowledged in 
the following terms: 

"San Francisco, July 7th, 1891. 
"Messrs. Balfour, Guthrie & Co., City— Dear Sirs: We hâve to acknowl- 
edge wlth thanks yours of even date, wlth stated inclosures. 

"Yours, truly, [Slgned] H. M. A. Miller, Secy." 

It is somewhat signiflcant that in no letter or cablegram that 
passed between any of the parties at the time of this transaction 
is it stated that there was any agreement as to the surveyor clause. 
This feature of the case, and the testimony conceming the corre- 
spondence and conduct of the parties suljsequent to June 5th, are re- 
ferred to for the purpose of indicating that, aside from the conclu- 
sive character of the written évidence, I do not now, upon a review 
of the testimony, find, as I did before, that there was a verbal 
agreement providing for charterers' surveyor. 

The Galgate arrived in San Francisco January 30, 1892, and on 
Pebruaiy 1, 1892, Balfour, Guthrie & Co. n'jtifled' Starr & Co. of her 
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arrivai The correspondence relating to the final refusai of Starr 
& Co. to carry out the charter party is as foUows: 

"San Francisco, Ist February, 1802. 
"Galgate. 
"Messrs. Starr & Co., San Francisco— Dear Sirs: We beg to advise yon 
of the safe arrivai of the above ressel In thls port on 30th ulto. imder 
charter to your goodselves outwards. We are, dear sirs, 

"Youm, faithfuUy, [Sig.] Balfour, Guthrie & Co., 

"Alex. B. Williamson, 

"Agents." 

To which Starr & Oo. replied as follows: 

"San Francisco, February 2nd, '82. 
"Galgate. 
"Messrs. Balfour, Guthrie & Co., City— Dear Sirs: We hâve your favor of 
the Ist Inst, regardlng above vessel, whlch, however, Is not under chartw 
to us. 

"Yonrs, truly, [Slgned] A. Bannlster, Vice Président and Manager." 

Balfour, Guthrie & Co. responded in the following tenus: 

"San Francisco, 8th February, "92. 
"Galgate. 
"Messrs. Starr & Oo., San Francisco— Dear Sirs: We beg to acknowledge 
recelpt of your favor dated 2nd inst, and we will be obllged by your klndly 
Informing us on what grounds you now for the flrst tlme make the assertion 
that you are not the charterers of above vessel. In your letter to us, 
dated 22nd June, 1891, you Informed us that the charter party was In order, 
except that you wanted the word 'charterers' before 'surveyor' to stand 
as prlnted, to wh'lch we replied on the same date, assurlng you that we would 
see that there should be no trouble In this connection. Now that the shlp 
bas arrived hère, this assurance we are prepared to make good, by agreelng, 
as we are authorized to do, that, as requested by you, the word 'charterers' 
before the word 'surveyor' may stand as originally prlnted In the charter 
party, and that the word 'compétent' before the word 'surveyor' be ex- 
punged. 

"Yours, falthfully, [Slgned) Balfour, Guthrie & Co. 

"pp. Alex. B. Williamson," 

To which Starr & Ck». replied as follows: 

"San Francisco, February 9th, 1892. 

"Galgate. 

"Messrs. Balfour, Guthrie & Co., City— Dear Sirs: Your favor of the 8th 
Inst., relating to the above ship, is to hand. We bave never been the 
charterers of this shlp, and do not désire, as proposed In your said favor, 
to charter her now. 

"Yours, truly, [Slgned] A. Bannlster, Vice Président & Manager." 

Prom the foregoing it appears that on February 2, 1892, Starr 
& Co. refused to accept the vessel and load her in aecordance with 
the terms of the charter party. On that day the rate of charter 
for the Galgate was 17s. 6d. for the voyage therein named. The 
measure of damages in this case is, therefore, the différence between 
40s, per ton, the rate named in the charter party, and 17s. 6d. The 
différence is 228. 6d. per ton. The carrying tonnage of the vessel 
was 3,508 tons. The rate of exchange was f 4.86. The différence 
in American money would therefore amount to the sum or f 19,180L 

A decree will be entered in favor of the libelant for thls amount, 
together with interest and costs. 
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THE SEGURANCA. 

VANHOESBN et al. v. THE SEGURANCA. 

(District Court, S. D. New York. December 5, 1893.) 

Maritime LiBsr — Watchmbn op Cargo — Contractok. 

A contractor, who, pursuaat to his gênerai business, fumishea watch- 
men to watcli the cargo of a vessel before delirery, for a vessel in lier 
home port, has no maritime lien wliere the workmen are not employed by 
the ship, and hâve no lien themselves to whlch such contractor can be 
subrogated. Such a case Is slmilar tO that of furnishing any other re- 
pairs or supplies in the home port. 

Semble, such watchmen and stevedores, when employed .by the ship's 
représentative, on her crédit, may hâve a lien for their wages in enabling 
the ship to earn her freight, even in the home port, as analogous to the 
wages of seamen, to pUotage, towage, or wharfage. 

In Admiralty. Libel by P. D. Van Hoesen and another agalnst 
the steamship Seguranca to recover for watchmen's services. Libel 
dismissed. ' 

Wingj Shoudy & Putnam, for petitioners. 

Carter & Ledyard and Mr. BayliSs, for respondent. 

BBOWN, District Judge. The petitioners carry on the business 
of employing and furnishing men as watchmen for vessels in this 
city. The pétition and proofs show that in December, 1892, they 
supplied several différent persons as watchmen to watch the cargo 
of the Seguranca, which was lying at Eoberts' Stores in Brooklyn, 
unta the cargo could be delivered to the consignées. Some of the 
cargo, as I understand, was on the dock, and some on board the 
vessel. New York was tte Tessel's home port. 

The services, it is said, were substantially like those of stevedores, 
for which, as the claimants contend, there can be no maritime lien 
in the home port. 

The ground upon which it was formerly held that a stevedore 
had no lien, was that his service was not a maritime service; and 
consequently no lien was allowed therefor, whether the vessel was 
foreign, or domestic. The weight of authority, however, now is, 
that such services are maritime. The Windermere, 2 Fed. 722; 
The Canada, 7 Fed. 119; The Circassian, 1 Ben. 209; The George 
T. Kemp, 2 Low. 477; The Hattie M. Bain, 20 Fed. 389; The Scotia, 
35 Fed. 916; The Gilbert Knapp, 37 Fed. 209; The Main, 2 G. C. 
A. 569, 51 Fed. 954. 

There are several cases in which it has been intimated, or might 
be inferred from the language of the court, that though the serv- 
ice is a maritime one, no lien arises therefor in the home port. 
The George T. Kemp, 2 Low. 483; The Main, 2 C. C. A. 569, 51 
Fed. 954; Norwegian Steamship Co. v. Washington, 57 Fed. 224; The 
Hattie M. Bain, 20 Fed. 389. And in the case of the Gilbert Knapp, 
37 Fed. 209, that view is directly expreâsed, upon the analogy of the 
rule as regards repairs and supplies; although the question there 
chiefly considered was the maritime nature of the service; and the 
case was decided on other grounds. I hâve not found, however, any 
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case actually adjudicated on this ground, where the maritime na- 
ture of the service was recognized. 

On the other hand, a lien for watchmen's and stevedore's serv- 
ices, upon a domestic vessel, where their services were- neces- 
sary to enable her to earn her f reight, was upheld by Benedict, J., 
in the eastem district of New York, in the case of The Trimoun- 
tain, 5 Ben. 247; and his ruling is quoted with approval by Judge 
Choate in The Erinagh, 7 Ped. 231; though in the latter case the 
vessel was foreign. In the cases of The Onore, 6 Ben. 564; The 
Kiver Queen, 2 Fed. 731; and The Senator, 21 Fed. 191; similar 
services were held to create a maritime lien, without référence to 
the vessel's home port; and in the eastern district of Missouri, says 
Thayer, J., (The Wyoming, 36 Fed. 493, 495,) "a maritime lien is 
allowed for stevedore's services in the home port, when the service 
is shown to hâve been rendered on the crédit of the vessel, or when 
such fact is fairly inferable from the circumstances under which 
the service was rendered." 

Thèse adjudications, it seems to me, are most in harmony with the 
maritime law as respects the wages of persons who render their 
services upon the employment of the ship's officers or agents, on 
the crédit of the ship, and to enable the ship to perform her obli- 
gations. There is no true analogy, it seems to me, except in, the 
maritime nature of the service, between the wages claims of such 
persons, and the furnishing of repairs and supplies in the home 
port. The latter are usually furnished by contract, not with the 
ship's oflQcers, but with the owner, or his agent; they are often 
for large amounts, contracted for in the ordinary course of mercan- 
tile dealings, like other nonmaritime contracts; and they are not 
usually supplied in the course of any voyage, nor to enable the 
ship to perform any maritime duty already incurred; nor under 
any immédiate necessity for the work, or for the supplies, or for 
the ship's crédit to obtain them ; and they are, theref ore, presump- 
tively furnished on the crédit of the owner. 

The Personal services of watchmen or stevedores, on the other 
hand, in cases like the présent, are necessary to enable the ship 
to discharge her maritime duty, to accomplish her voyage, and to 
earn her f reight; they are rendered in the course of the voyage; 
since the voyage is not ended as regards the goods, untU they are 
delivered, or ready for delivery. Thèse men are mère substitutes 
for seamen, who formerly did, and often still do, the same work, and 
hâve a lien therefor. See The Mattie May, 45 Fed. 899, and The Sc(ttia, 
35 Fed. 916. It is but right that the same lien should be allowed for 
the wages of the substitutes, who are employed merely for greater 
saf ety, skill, and economy; The men live along the docks ; they rarely, 
if ever, deal with the owners, or hâve any knowledge of them, or of 
their crédit, or look to them for their pay. When directly employed 
by the agents or officers of the ship, under the necessity of immé- 
diate service, and to enable the ship to earn her freight, the wages 
of such workmen, though like repairs and supplies in being mari- 
time, are not at ail analogous, as it seems to me, as respects their 
status, to contracts for repairs and supplies in the home port; 
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nor do I perceive any reason why our anomalous exception as re- 
gards repairs and supplies shoujd be extended to sneh wages claims. 
They seem to me more truly analogous to seamen's services, or to 
pilotage, towage, and wharfage, f umished to aid the ship to per- 
form lier duty, for aU of which, liens in the home port are allowed. 
The Kate Tremaine, 5 Ben. 60, 68. Chapman v. Engines, 38 Fed. 
671, 672; The Allianca, 56 Fed. 608, 613. In most maritime codesj 
indeed, tib.e wages claims of watchmen, of ship or cargo, take prece- 
dence even over those of seamen. Code de Com. § 191; German 
Code, § 757; Italian Code, § 675; Netherlands Code, § 313. 

If, therefore, the libelants were seeking to enforce a lien for 
wages for their personal services as watchmen, I should feel bound, 
both upon précèdent, and for the reasons above stated, to sustain 
their claim. But such is not this case. The libelants are in the 
situation of contractors who supply the services of other persons 
as workmen, and presumably make a profit by it. There is no 
claim to any lien by subrogation or substitution; and no such 
claim could be sustained. For no lien ever accrued to the watch- 
men themselves, since they were not employed by the ship, but by 
the libelants only; and to the libelants only did they look for their 
pay. This distinction was anciently recognized, and it was acted 
on by this court in the case of The Hattie M. Bain, 20 Fed. 389. 
The libelants were employed by the owners; they cannot claim'; 
wages, since they rendered no personal services. They simply sup- 
plied the labor of other persons, whom they employed and paid. 
This differs in no degree, so far as I can perceive, from a contract-, 
or's supply of workmen to do repairs; and thus the présent case 
falls strictly within the analogy of repairs and supplies in the 
home port; and, on this ground, the libel must be dismissed. 



THE ENCHANTEESS. 

HARD et al. V. THE ENCHANTEESS. 

(District Cîoiirt, S. D. New York. December 4, 1893.) 

1. Shipping — Bill of Lading— Inacoukact of Marks Bxceptkd. 

Upon a bill of ladlng exceptîng liabillty for oblitération or Inaccuracy 
of marks, tiie ship is not concluded by the marks stated in the bill of lad- 
lng without further proof of the actual marks shlpped, and Is prima facle 
acquitted by the dellrery of ail the goods taken aboard. 

2. 84.MB— Short Delivbet dp Coffbb — Subplus Bags Rbjbcted — Applica- 

tion oF Pkoceeds to Chartereb of Ship as Surety. 

Though a chartered ship is liable in rem for the nondelivery of cargo, 
she has a reclprocal lien on the cargo, or Its proceeds, to enable her to 
perform her obligation to'deliver the goods or pay their value; and a 
pnrchaser of rejected bags, knowlng the facts, cannot apply tlie crédit 
to prlor claims against other vessels, to the exclusion of his claim for 
short delivery against the vessel carrying the same cargo. The proceeds 
are flrst applicable to a discharge of the claim against the carrying ship. 

In Admiralty. Libel by Anson W. Hard and another against 
the steamship Enchantress to recover for short delivery of cargo. 
Disinissed. 
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Cary & Whitridge and Mr. Butler, for libelanta. 
Convers & Kirlin, for claimants. 

BKOWN, District Judge. The libelants claim to recover the 
value of 35 bags of coffee, alleged to be a part of a consignment of 
5,947 bags shipped on board tbe Enchantress at Victoria, Brazil, 
in September, 1892, and arriTing at this port in the foUowing Novem- 
ber. Other cofEee was on board the steamer, a part of which went 
to Europe upon through bills of lading. Upon the discharge of the 
Enchantress in tliis port, the tally showed a delivery of the whole 
number of bags called for by the bUls of lading, and one more. The 
libelants, however, refused to accept 35 of the bags tendered 
them, on the ground that they did not correspond with the marks 
stated in the Mil of lading, or that some of the marks were obliter- 
ated. They further claimed that their coffee at Victoria was put 
into bags of a peculiar character, used by them alone, and that there 
were 35 of that kind of bags short 

The proof as to the kind of bags, or the marks on the bags shipped 
at Victoria, is incomplète. It is not established by any compétent 
testimony that aU of the libelants' bags shipped at Victoria were of 
the libelants' peculiar make. Upon the discharge of the cargo, 57 
bags were unclaimed or refused by the consignées, on a part of which 
the marks were obliterated. The claimants' testimony is to the 
effect that a number of those were of the peculiar Victoria bags; 
while the libelants' witnesses testify to the contrary. The bUl of 
lading excepted any liability of the ship for "oblitération or inac- 
curacy of marks," etc.; and there are some discrepancies between 
the récitals of the receipts of shipment, and the bills of lading. 
There is no proof of the accuracy of the marks, or that the bags 
shipped were of the précise marks stated in the bill of lading, as the 
stipulation on that subject does not cover the marks. Exception 
as to "inaccuracy of marks," has the same effect as a similar excep- 
tion in regard to weight; and the ship would, therefore, be dis- 
charged on proof of the delivery of ail that was shipped. The 
Pietro G., 40 Fed. 497. As the évidence leaves little doubt that the 
Enchantress delivered ail that was put on board, the proofs seem 
insuflacient to sustain strictly the libelants' case. 

Aside from this, however, there are other grounds why the libel 
should be dismissed. On the 14th of December, the libelants hav- 
ing sent to the steamsMp company a biU for the value of the 35 bags, 
Mr. Ivins, on behalf of the company, on the same day, called upon 
the libelants, and made a sale to them of the 57 bags from the 
Enchantress, and 7 others, making 64 in ail. The libelants, on the 
foUowing day (the 15th) resold the 64 bags, which were delivered to 
the vendee. On the 16th, Mr. Ivins, who, as he testifies, expected 
to receive cash for the sale, sent to the libelants for payment, which 
was declined by the libelants; and the report brought back to Mr. 
Ivins by his employé was, that the libelants would apply the pro- 
ceeds of sale to their claim for the 35 bags short on the Enchantress, 
and the balance of the proceeds to prior claims of a similar kind 
held by them against the company. Mr. Ivins acquiesced in this, 
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because, as he said, lie could not help liimself. Thèse prior claims 
amounted to |2,358.25, for alleged skortages on the cargoes of four 
other vessels between Jnne and October, 1892. Tliese claims had 
never been, and were not, admitted or adjusted up to the time of the 
failure of the company in March, 1893. The libel in this case was 
filed in the following monthj and the libelants now claim the right to 
apply the proceeda of the 64 bags, amonnting to about |1,200, to the 
pripr claims, exciuding therefrom the présent claim against the En- 
chantress for the 35 bags, which amounts to |793.19. 

The testlmony of Mr, Ivins as to the report broiight to him by hîs 
employé on December 16th, was objected to by the libelants. It 
was admitted, not as proof of the acts of the libelants, for which 
purpose it would be incompétent, as hearsay, but only as évidence of 
the nature of the subséquent acquiescence of Mr. Ivins, as affected 
by hia understanding of the claim of the libelants at that time. 
WhoUy aside from this report, however, I am quite satisfled that it 
was the intention of both parties that the proceeds of the 64 bags 
iShould be applied, first, to satisfy the claim against the Enchantress, 
and the balance to apply on the libelant's prior claim. Mr. Ivins, 
in effect, so testifles repeatedly; and the correspondence indicates 
that understanding. On the 16th of December, the same day on 
whi,ch payment was requested by Mr. Ivins, the libelant sent to 
the steamship company a mémorandum, headed as follows: "Below 
we hand you mranorandum of our unpaid claims against you." This 
waa foUowed by a statement of the four prior claims, but no claim 
against the Enchantress. This shows that the libelants regarded 
the latter claim as practically paid; although in a letter of the 
same date they "return their claim against the Enchantress for the 
35 bags," and dissent from the proposai of "adjustment at the cost 
of the merchandise." This was a question of détail, about which 
the parties never agreed; though the bill of lading stated that the 
price, in case of loss, should be the pricé at the port of shipment. 
Neither the letter nor the mémorandum of the 16th makes any référ- 
ence to the proceeds of the 64 bags, or gives any crédit therefor. It 
is incapable of a strictly logical construction. WhïLe the letter 
alone might cast some obscurity on the intention of the libelants, 
I do not perceive that it weakens substantially the virtual statement 
of the written mémorandum, that the only unpaid claims were the 
four prior ones named in it; and this for the reason, that on any 
mode of adjustment, the proceeds of the 64 bags were far more 
than sufflcient to satisfy the claim against the Enchantress. The 
check which the letter meant to ask for must, therefore, hâve been 
for the balance of their claims after applying the proceeds of the 
64 bags; and this is not incompatible with the statement of the 
mémorandum. 

The Enchantress was chartered by the steamship company, as 
was known to the libelants. The steamship company was bound 
to indemnify the ship and her owners against any such claim arising 
on bUls of lading for the trausportation of cargo. The ship and 
her owners were in the situation of a surety for the steamship com- 
pany, the latter being the principal, and bound to indemnify. If 
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the ship was bound by a lien in rem for thé delivery of the whole 
cargo, or to make pecTiniary compensation for her defaults, slie h.ad 
a reciprocal lien upon the cargo, to enable her to perform that obli- 
gation; whetber by a delivery of the cargo in specie, or by a payment 
of money, instead of the goods, for such as might be rejecteà. The 
lien was mutual. So much of the cargo as was thrown upon her 
hands through the refusai of the consignées to receive it, was a 
fund which the vessel, as surety, was entitled to hâve applied in 
discharge of her obligation to the consignées. The facts were ail 
known to the libelants. Against this équitable right of the ship, 
the libelants had no légal right to apply the proceeds of this cargo 
upon prior claims against other vessels, to the exclusion of the En- 
chantress. I flnd no évidence that they had any such intention so 
to do, until the failure of the steamship company several months 
afterwards. No such act of appropriation is shown at the time, 
and what évidence there is négatives it. That it was the intention 
of both parties at the time to apply the proceeds pro tanto, to the 
extinction of the claim against the Enchantress, I hâve no doubt, 
as above stated; but whether intended or not, as the libelants knew 
the facts, they were disabled from lawfuUy applying it otherwise, 
to the préjudice of the Enchantress. The ordinary rule, giving the 
créditer a right to direct the application of the payment when the 
debtor does not do so, does not apply, because, first, this was not a 
payment; secondly, because that privUege would be incompatible 
with the rights of the steamship and her owners under the charter, \ 
of which the libelants had knowledge. See The Stroma, 41 Fed. 
599, aflBrmed 3 0. 0. A. 530, 53 Fed. 281. 
The nbel is dismissed; with costs. 



THE CONCORD. 

liUNNEÏ v. THE CONCOBD. 

(District Court, S. D. New Yorli. November 29, 1893.) 

Shippinq — Pkrsonai. Injuries— Ship's Ladder— Dbfbct not Discoverablb. 
A vessel is not liable to worlimen for latent defects in Its ladders, not 
discoverable by examination, where there is no évidence of lack of dili- 
gence and care in the equipment. Accordingly, where the rung of the 
ladder, which was suspended from a rope, brolie while the libelant was 
descending it, and the ladder was apparently sound, and had been in 
common use, and was apparently fit for the purpose, and noi négligence 
in the ship or owners was proved or indicated, held, that the libelant coiild 
not recover. 

In Admiralty. Libel by Thomas Lunney against the steamship 
Ooncord to recover damages for personal injuries. Dismissed. 

Hyland & Zabriskie, for libelant. 
Convers & Kirlin, for claimant. 

BROWN, District Judge. On the 12th of November, 1892, as the 
libelant, a carpenter, was descending a ladder in No. 4 hatch, go- 
ing to the lower hold of the steamship Concord, a rang of the lad 
v.58p.no.6— 68 
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der broke, and the lîbelant fell to tie bottom of the bold and 
sustained injuries for which the above libel was flled. 

The vessel was under charter to J. M. Ceballos & Co., and her 
charter proTided: "If more than one kind of grain is shipped, 
ail extra expense to be paid by charterers." Desiring to sMp more 
than one kind of grain, the charterers, under this clause, had en- 
gaged a carpenter to put up certain necessary partitions in the 
lower hold in No. 4- hatch, by whom four men, including the libel- 
ant, were employed to do the work. They went to the ship on the 
afternoon of Friday the llth, and began work in hatch No. 3, un- 
der some misapprehension of orders; but they were soon stopped, 
and on the foUowing morning they came to work at hatch No. 4. 
The steamer had no stationary ladders for the lower hold. Ail 
were of wood and movable. À fore and aft partition already di- 
vided the hold; and in order to work on each side of this parti- 
tion in No. 4 hatch, a ladder was put down on each side. The 
workmen took the two ladders which they had used the day be- 
fore in No. 3 hatch. One of the ladders was long enough to reach 
from the bottom of the hold to the coamings, and was placed on 
one side of the hatch; tbe other ladder was to be adjusted on the 
other side of the partition; but It was about four feet short, and 
instead of being lowered at once to the bottom of the hold, and al- 
lô wed to rest at the top against the partition, asi was done the 
day before in hatch No. 3, it was suspended in the hatch by a 
rope running from the winch above to the third rung from the 
top. The libelant then went down this ladder for the purpose of 
making it secure by a cleat at the bottom after he was down. 
When part way down the ladder, and below the rung by which 
it was suspended, the rung broke, and by the faJl he was injured 
as above stated. 

The ladder was about 18 feet long, weighing apparently from 100 
to 200 pounds. An examination of the broken rung showed that 
where it enters the side beam, it is about an inch in diameter; 
and that about one-flfth of the diameter on one side was defect- 
ive. The defect was not Tisible by any examination before the 
accident, but concealed inside of the beam. 

I cannot sustain the contention of the claimant that the ship 
was under no obligation to supply any ladders for the charterers' 
use in making thèse repairs; on the contrary, I think that in mak- 
ing the repairs contemplated by the charter at their own expense, 
the charterers were entitled to ail the ordinary movable appliances 
which belonged to the ship and were in customary use in going 
from one part of the ship to the other; and that the ship and her 
owners are responsible for any lack of diligence in supplying lad- 
ders suitable for the purposes for which they were intended. 

On the other hand, it was not légal négligence that the ship did 
not use iron ladders, or stationary ladders, such as most ships of 
her class now more commonly use, instead of following the older 
fashion of movable ladders, provided they were reasonably suffl- 
cient. The Maharajah, 40 Fed. 784, affirmed 1 0. 0. A. 181, 49 
Fed. 111; The Serapis, 2 0. 0. A. 102, 51 Fed. 91. 
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The évidence leaves no doubt that the rang broke in consé- 
quence of the addition of the weight of the ladder to the weight of 
the nian descending it while it was suspended by a rope to the 
rung; and also in conséquence of the defect on one end of the 
rung. The defect, from its appearance, seemed to be an old one; 
but the ladder was in common use by the seamen, and on the day 
before the accident, when in its ordinary position, leaning against 
the partition in hatch No. 3, it was used by ail the carpenters, 
including the libelant, who went up and down upon it several times. 
While it cannot be said that the ladder was specially designed to 
be used in the way that it was used in this instance, viz., suspended 
from one rung whUe the man descended upon it, the évidence 
shows that it was not uncommon for short ladders to be used in 
this way temporarily, before being adjusted as intended. I do 
not feel warranted in flnding, therefore, that the mode in which 
it was used was unauthorized, so as to constitute a négligent use. 
The libelant was not a heavy man, though the weight of the lad- 
der, added to his own, would undoubtedly be somewhat greatèr, 
but not much greater, than that of persons who in the ordinary 
course of navigation might at times hâve to use such a ladder. 
I cannot flnd, therefore, that the weight to which the rung in this 
case was subjected was greater than ought to be provlded for; or 
that the men using the ladder ought to hâve known that there 
was any risk of danger in adopting this method of going into the 
hold before adjusting this ladder in its intended position. 

The case, therefore, seems to tum whoUy on the qxiestion whether 
the ship is liable for the defect in the rung which made it unflt 
for this occasional use, to which it was liable. The ladder was 
apparently a firm and strong one. Examination, as the libelant's 
witnesses stated, would not, and could not, disclose this defect of 
the rung. There is no évidence of any lack of diligence or care on 
the part of the owners, or of any of the officers of the ship, in 
respect to thèse ladders; and this distinguishes the présent case 
from ail those cited for the libelant. There was not any insuf- 
flciency in the number of ladders supplied for the ship, and there 
was at least one other long ladder that might. hâve been used. 

The case is, therefore, really one of a latent defect, not discov- 
erable by any ordinary care or diligence. By the law of commou 
carriers, the ship is responsible for damage to goods in conséquence 
of such latent defects. The Rover, 33 Ted. 515, and cases there 
cited; The Bergenseren, 36 Fed. 700. The liability of the ship and 
owners to employés as respects the sufiSciency of equipment and ap- 
pliances, is not that of warranty, as it is in regard to goods, but only 
for the exercise of "due dUigence." The Plowergate, 31 Fed. 762; 
The Dago, Id. 574; The Benbrack, 33 Fed. 687; Ganter v. Mining Co., 
35 Fed. 41; 27 Stat 445, c, 105, § 3. 

As there is no évidence of négligence in regard to the ladder, the 
libel must be dismissed. 
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NEW YOEK CENT. & H. R. R. CO. T. BRITISH & FORBIGN MARINE 

INS. 00.' 

(District Court, S. D. New York. October 16, 1893.) 

Marine Insurance — Paymekt of Loss — Déduction in Lieu of Avebagie — 
Two Vessbls Injured in One Collision. 

A poHcy of Insurance covérlng several of libelant's tugs, and agreelng 
to "indemnlfy tlie insured for any loss or damage arising out of any 
accident caused by collision to any other vessels, tbelr freights and cargoes, 
for which said tugs or thelr owners may be legally liable," contained also 
the foEowlng provision: "It is uuderstood and agreed that in case of 
loss $50 is to be deducted therefrom in lieu of average." A collision hav- 
Ing occurred, by whioh two vessels belonging to différent owners were 
Injureçl, througb. the négligence of one of the insured tugs, the insurer 
olalmed to deduct $50 for each. vessel Injured. Held, that the Intent of 
the policy was tbat only $50 should be deducted for each accident, though 
more than one vessel were damaged. 

In Admiralty. Libel to recover balance of Insurance money. De- 
cree for libelant. 

Oarpenter & Moshep, for libelant. 

Butter, StiUman & Hubbard, for respondent. 

BROWN, District Judge. A large policy of insurance issued 
by the respondent to the libelant, embraeed insurance to the amount 
of f 165,000 against towage liability upon several of the libelant's 
tugs, including the New York Central Lighterage Company's tug 
No. 20, valued at |20,000. The insurance ran for one year from 
December 30, 1891; and was "against such loss or damage as the 
tug may become liable for, for any accident caused by collision 

"or stranding;" and "to fuUy indemnify the insured for loss or 
damage arising or growing out Qf any accident caused by colli- 
sion "ot stranding * * * to any other vessel or vessels, their 
freights and cargoes (or each or any of them,) for which said tugs 
or their owners may be legally liable." 

A subséquent clause provided as foUows: 

"It is understood and agreed that in case of loss $50 is to be 
deducted therefrom in lieu of average." 

On the 27th of July, 1892, as the tug No. 20, having four loaded 
canal boats alongside and bound for Dow's Stores, Brooklyn, was 
endeavoring to effect a landing, the port boat came in collision 
with the pier, whereby she was damaged, and another canal boat on 
the opposite side of the tug was, through the force of the shock, dam- 
aged by contact with the fonder of the tug. The two canal boats 
belonged to différent owners; and it was admitted that the tug, 
and the libelant, as her owner, were liable to pay the damages 
to each boat. It was claimed by the respondent, however, under 
the average clause of the jxÀicj last cited, that two sums of $50 

' Reported by E. G. Benedict, Esq., of the New ïork bar. 
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should be dedttcted from the whole loss; that is, one on account of 
each of the two boats injured; while the libelant contends that only 
a single sum of $50 is to be deducted upon the whole loss. A sim- 
ilar question having frequently arisen on such policies, the proper 
construction of the policy in this regard has been submitted to 
the court. 

In behalf of the respondent, it is urged that the purpose of the 
déduction of "|50, in lieu of average" is in conformity with the 
ordinary practice in marine policies, the intent of which is to 
relieve the underwriters from the investigation of petty claims; 
and that the presumed intention of the parties in this case is 
that this clause should serre the usual purpose, so' as to relieve 
the underwriter from the investigation of petty demands. TMs 
purpose, it is said, could not be fulfllled, if ail small injuries of 
a few dollars each, happening to a number of boats in tow of the 
tug upon the same accident, could be aggregated so as to make 
upwards of |50; since this would compel investigation of smaU 
claims whenever the aggregate should exceed $50. 

This argument is not, to me, convincing upon an Insurance like 
the présent, and for several reasons. 

There is nothing in the policy itself to show that this assumed 
purpose is the real or the only one. It may be so in part; but 
evidently the clause is not applied in that sensé only; for, if so, 
it should only take effect where the claims are less than |50: 
where in excess of |50, it should not apply at ail. Plainly, this 
is not so. The clause gives the respondent the right to deduct 
$50 no matter how large the loss may be. It applies to ail losses, 
whether large or smaU. It is quite as reasonable to assume that 
its purpose is partly one of sound policy, and partly to cover a por-, 
tion of the necessary expense of investigating the claims, whether 
they are large or smaU. 

The contention of the respondent proceeds upon the assumption 
that the damages in the présent case constitute separate losses. 
This is no doubt correct as between the tug owner and the several 
owners of the tows; but the différent items of the "losses" upon 
this accident are not several and distinct claims as between the 
insurer and the insured. The several owners of the tows bave 
no claim whatsoever upon the insurers; there is not the least 
privity between them. The assured, as respects this accident, for 
aU the damages arising from it, has but a single claim against 
the insurer. He could not prosecute the respondent therefor in 
more than a single suit. The loss as between them, and under 
the policy, is legally a single demand. 

A cbntrary construction of the average clause, so as to permit a 
déduction of $50 in respect to the damages that might accrue to 
every one of the différent persons who might be damaged through 
the same stranding or collision, would entail results which seem 
to me incompatible with the manifest object of the Insurance. 
The policy, by its own language, shows that it contemplâtes the 
handling by the tug of the tows and cargoes of varions owners at 
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the same time, It provides that' the tugs "shaîl not take or tow 
a larger number of boats or craft than they can at ail times safely 
handlè and fully protect," wMch is a direct récognition of the or- 
dinary practice for tugs to take a tow of numerous boats, which 
may ail belong to différent owners. 

The insurance, moreover, is not only against the liability for 
other boats injured, but also for ail "loss or damage arising to their 
freights and cargoes, or each or any of them." Thèse freights and 
cargoes are often owned by still other persons, to each of whom 
severally the tug and her owners may be legally liable. It is fre- 
quently the case that from a single collision or stranding the tug 
and her owners become responsible to numerous différent damage 
claimaats. If the construction contended for by the respondent 
is correct, the déduction of $50 could be made in respect to each 
and every one of such différent damage claims, whether for boats 
or the différent parts of the cargoes, and thus not merely the sum 
of $50, but many times that sum, amounting in ail to a very con- 
sidérable proportion of the insurance, might be deducted. It seems 
clear to me that the language of the policy is not compatible with 
such a resuit, and does not contemplate it. On the çontrary, in 
insuring "against such loss or damage as the tug may become liable 
for;" and in agreeing "to indemnify the assured for loss or dam- 
age arising ont of any accident by 'collision' etc. to any other ves- 
sel, or vessels or their cargoes" etc., the policy seems to me plainly 
to contemplate the f act that there may be numerous items of dam- 
age to différent claimants arising upon a single accident, and that 
ail such as may arise upon "any (single) accident constitute but a 
single loss' as between the insurers and insured." The policy is 
the insurer's own instrument, and if the intent was to deduct |50 
for each damage claimant's loss, instead of for the one loss which 
the accident caused to the assured, it was for the insurer to ex- 
press that intent in the policy. Not having done so, the policy 
must be construed according to the légal relation between the 
parties to it. As between them, the "loss" is but one, upon a 
single "accident;" and consequently there should be but a single 
déduction of the $50. The case of Hernandez v. Insurance Co., 
6 Blatchf. 317, seems to me not to conflict with this décision, but 
rather to sustain it 



PROVIDENCE WASH. INS. CO. V. BRUMMBLKAMP. 

(Circuit Court, N. D. New York. NoYember 29, 1893.) 

Refobmation dp Contracts—Mistake— Insurance Polict. 

Where an insurance company Is requested to issue a policy Uke a pre- 
vlous one to the same party, and in copylng from the prier policy the 
•Word 'thence" Is Inadvertently substituted for "there," equlty wiU reform 
the policy to express the intention. 
Marinb Insurance— Policy —Construction. 

A vessel Insured for one year with the provision, "Confined to dredy 
Ing In Shinnecock canal, L. L, with liberty to proceed there via Long 
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Island Sound into Peconic bay," does not cover a loss of the vessel dur- 
Ing the j'ear, In Long Island sound, on a voyage from SWnnecock canal to 
New York. 

In Admiralty. Libel by the Providence Washington Insurance 
Company against Peter J. Brummelkamp for reformation of a policy 
of insurance, and to restrain the prosecution of an action at law 
thereon. Decree for complainant. 

Oarpenter & Mosher, for complainant. 
Hyland & Zabriskie, for respondent. 

WALLACE, Circuit Judge. The complaînant's bill is filed to re- 
fonn a policy of marine insurance issued by the complainant to the 
défendant, whereby the défendant'» dredge Pioneer was insured for 
one year against loss for the sum of |4,000, subject to the provisions 
and warranties contained therein, and to restrain the further prose- 
cution of an action pending at law in this court, brought by the 
défendant against the complainant to recover the amount insured. 
The policy, in describing the risk insured, contained this provi- 
sion: "Oonfined to dredging in the Shinnecock canal, L. I., with 
liberty to proceed thence via Long Island sound into Peconic bay." 
The vessel was lost during the j'ear while in Long Island sound, 
whence she had proceeded from the Shinnecock canal into Long Is- 
land sound on a voyage to the port of New York. The bilI of com- 
plaint allèges that by a mistake of the scrivener the word "thence" in 
the provision quoted was substituted inadvertently for the word 
"there," se that the risk covered by the policy should read "conflned 
to dredging in the Shinnecock canal, L. L, with liberty to proceed 
there via Long Island sound into Peconic bay." 

It is entirely clear that the word "thence" was substituted for 
the word "there" in the provision by the inadvertence of the scriv- 
ener, The complainant had issued to the défendant a policy on 
the dredge Trojan, of which the défendant was the owner, which 
dredge at the time was about to go to the Shinnecock canal, and 
there engage in dredging. The dredge Pioneer subsequently pro- 
ceeded to Shinnecock canal, to be employed in dredging there, and 
the défendant was requestéd by the insurance brokers acting for 
the défendant to issue a policy upon the Pioneer similar to the one 
which had theretofore been issued by it upon the Trojan. In copy- 
ing the provision of the Trojan's policy into the policy upon the 
Pioneer the word "there" was written "thence." The language of 
the provision suggests a mistake upon ita face, because it is geo- 
graphically impossible to proceed from the Shinnecock canal 
through Long Island sound into Peconic bay. The policy upon 
the Trojan was intended to cover a risli arising not only while the 
dredge should be employed in the Shinnecocli canal, but during her 
voyage going from the Hudson river through Long Island sound and 
Peconic bay. It did not extend to a loss which might arise subsé- 
quent to the employment of the vessel in dredging in the Shinne- 
cock canal. It was the intention as well of the insured as the 
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insurer that both policies should cover a similar risTî, and the policy 
upon the Trojan accurately expressed the understanding between 
the parties. The complainant had no knowledge whether the 
dredges were to be employed in the Shinnecock canal for a longer 
or shorter period than a year; but it carefully limited its liability 
to a loss arising during the employment of the vessels there, or 
while proceeding there. Very likely the défendant supposed that 
under a policy worded as this one was Intended to be he could re- 
cover in case of a loss happening at any time within the year, 
although after the vessel should cease to be employed in the Shinne- 
cock canal. But he had no justiflcation for such a supposition, be- 
cause the language of the condition could not warrant it. 

There must be a decree for the complainant refonning the policy 
according to the prayer of the bill, and enjoining the further prose- 
cution bf the suit at law. 



THE BERKELEY. 

DBAS V. THE BBKKHLET. 

(District Court, B. D. South Oarolina, November 18, 1893.) 

1. Admibalty— Pbocbbdings in Rem — Void Process. 

A warrant of arrest for seaman's wages, issued by the clerls: in the ab- 
sence of the judge, contrary to the provision of a rule of court, is vold. 

2. Same— VoiD Procbss— Waivbb— Rbiease Bond. 

Where a release bond is given after seizure of a vessel under an 
invalid warrant of arrest, the claimant being then Ignorant of such in- 
validity, the récital in such bond that the claimant and his surety per- 
sonally appeared, and submitted themselves to the jurisdiction of the 
court, is Dot a walver of the iUegality, and does not Operate as an ap- 
pearance to the suit, and any proceedings founded thereon are coram non 
Judice. The Orpheus, 3 Ware, 145, followed. 

In Admiralty. Libel by George Deas against the steam tug 
Berkeley for seaman's wages. On motion to vacate a decree. 
Grranted. 

C. B. Northrop, for llbelant. 
Ficken & Hughes, for respondent. 

SIMONTON, District Judge. Thls is a motion to set aside a de- 
cree in admiralty. On 18th August, 1893, the libel was flled for 
seaman's wages, and a warrant of arrest asked for. By the rule of 
this court, (rule 9,) process in rem may be issued without a mandate 
of the judge, except in foreign attachment or in suits for seaman's 
wages. The judge was absent from Charleston, holding the court 
at Greenville, when this libel was filed. The clerk issued the war- 
rant hùnself under the seal of the court, without the mandate of 
the judge. The marshal served the warrant, and arrested the 
vessel. In an hour or two after the arrest, the master and claim- 
ant went to the marshal, and, with J. P. Hernholm as surety, en- 
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tered into a stipulation in the sum of $100, nnder Rev. St. § 941. 
Tliia stipulation ran in thèse words: "Personally appeared [tjie 
claimant and his surety, naming themj who, submitting themselves 
to the jurisdiction of this court, bind and oblige theniselves," etc. 
No formai appearance was entered, and no défense was put in. No 
advertisement of the vessel was made. On 17th October, 1893, proc- 
lamation was made, the respondent was found in default, decree waa 
entered, and référence had to the clerk to ascertain the amount. 
His report was conflrmed 20th October, 1893, and exécution granted 
against the stipulators. They corne in, and moTe to vacate the 
decree and ail proceedings in the cause upon the ground that no 
warrant of arrest was legally issued, and upon the further ground 
that no advertisement was made, under rule 9, prescribed by the 
suprême court in admiralty. 

There can be no doubt that the warrant of arrest was issued with- 
out authority. The rule expressly excepts cases for seaman's wages, 
when it allows a warrant to go without the mandate of the judge. 
This rule is founded on excellent reasons and sound policy. It ia 
in close analogy with section 4546, Rev. St., which provides for a 
prior examination by the judge into a claim for seaman's wages. 
The question is, has the respondent not waived this objection by 
entering into the stipulation? It is not essential to the validity of 
a stipulation of this sort that the vessel should be actually in arrest. 
The language of the section, 941, shows this: "The marshal shall 
stay the exécution of the warrant or discharge the property arrested 
if process shall hâve been levied" on receiving the stipulation. 
Judge Benedict, in The Roslyn and Midland, 9 Ben. 129, says it is a 
common practice, adopted for convenience and the saving of expense, 
to give a stipulation to secure a debt upon simple notice of the flling 
of the libel. A stipulation given under sueh circumstances is valid, 
although the vessel is not, and never was, in custody. Indeed, ad- 
miralty favors the stipulation. It serves -ail the purposes of se- 
curity, and lets the vessel go free, fulfiUing the purpose for which she 
was built; otherwise, she would lie idle at the wharf. But this is 
not precisely the case hère. Respondents did not enter into the 
stipulation voluntarily on hearing of the libel filed, or to save ex- 
pense. They stipulated because of the arrest, and to be free from it. 
The action was based on the belief that the warrant was good, 
and, as it bore the seal of the court, they had every reason to think 
so. The defect, the absence of the mandate of the judge, was not 
kaown to them, could not hâve been discovered by them on an in- 
spection of the warrant, was probably not known to the marshal, 
and was known only to the clerk who afflxed the seal of the court. 
Besides this, the judge was absent, was out of reach for several days, 
and the business of the steamer was interrupted. Under thèse cir- 
cumstances, they entered into the stipulation. In this instrument 
they submit themselves to the jurisdiction of the court. The office 
of the stipulation is to release the vessel by substituting security in 
ita place. Henry, Adm. Jur. & Proc. § 129. The bond stands for 
the vessel, — ^is instead of the res. The Pideliiy, 16 Blatchf. 569. 
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But, says this case, the givîng such stipulation to obtain a release 
ot the vessel is not a waiver of any questions as to the original lia- 
bUity of the yessel. It only takes the place of the vessel for ail the 
ptirposes of trial. But, while this is the law with regard to a dé- 
fense on the merits, does not the stipulation amount to a submission 
to the jurîsdiction of the court, and consequently to a wairer of aU 
preceding objections? When we consider thàt such a conclusion 
would go far to destroy the very purpose of the stipulation, and 
that ohe claiming a maritime lien could wait until the last moment, 
and thetf, without lawful process, seize a vessel on the point of de- 
part:ing on her voyage, and so, from necèssity, force her to stipulate, 
and thus make good invaUd process, the argument ab inconvenienti 
would in such case hâve great force. The Monte A., 12 Fed. 332, 
seems to be an authority for the position that the stipulation has not 
that effect Process in rem had been issued against a vessel, and 
stipulation entered into. The libel was dismissed for want of juris- 
diction, — the nonexistence of a maritime lien. Judge Bi*own adds: 
"As the vessel cannotbeheld, the surettes in the bond executed for her 
release, which stands merely as a substitute for the vessel, are also, 
necessarily, discharged." Thé owner, however, although a nonresident, 
appeared generally in the action, and contested the liabUity on the 
merits, without taking any exception to the form of the remedy, as he 
might and should hâve done at the commencement of the action. A de- 
cree was sought against him. Af ter stating the rule that, in actions 
at law and actions in personam in admiralty, a gênerai appearance 
cures any irregularities in the service of process, or even the want of 
any service, and showing that even in such actions, where the de- 
fendant's person or property has been arrested or attached irreg- 
ularly, défendant may, by a spécial appearance, avoid committing 
himsdf to the jurisdiction, the leamed judge adds: "But an action 
purely in rem is itself limited to a proceeding against the res, and 
à gênerai appearance *in such action should, it seems to me, be 
deemed no more gênerai than the limited nature and scope of the 
action itself, and of no greater effect than a spécial appearance to 
vacate an unauthorized arrest or attachment upon a gênerai suit 
in personam." In the présent case the claimant entered no appear- 
ance, and judgment was had by default. His submission in the 
stipiilation surely can hâve no greater effect than a gênerai appear- 
ance would hâve had. In The Orpheus, 3 Ware, 145, this question 
was discussed: "It is further contended that whatever objection 
there may bave originally been to the jurisdiction has been waived 
by the claimant's stipulation, by which he submitted to the juris- 
diction," — saying that, if this stipulation had been purely voluntary, 
it might perhaps be taken as a waiver of any other objection, as the 
subject-matter was clearly within the jurisdiction of the court, "but, 
with a consent extorted by duress, it may be otherwise." Then 
showing that under the circumstances of the case, the arrest of the 
ship, the danger of the voyage being broken up, the entry into the 
stipulation as the only means of liberating the vessel and saving 
the owner from heavy ioss, he concludes that the stipulation was not 
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the voluntary aet of tlie claimant, — so far voluntary, at least, as to 
deprive him of the right of objecting to its legality. "The clause 
in the stipulation by which the party submits to the jurisdiction of 
the court seems to be taken from the stipulation entered into in 
libels in personam, in judicio sistendi, or answering to the action, 
and I think should be held to hâve the same force and meaning as 
in that. That required the promisor to remain in court, and submit 
himself to its jurisdiction, so far as he was subject to it when the 
suit commenced; no further. If, after the service of the process, 
he acquired a new right of declining the former, that was waived. 
But it did not deprive him of any right of défense he had when the 
process was served. The object was to préserve the authority of 
the court as it then was, and not to enlarge it. Any right which 
the claimant had of objecting to the jurisdiction of the court when 
the stipulation was entered into, he still retains." I am of the opin- 
ion that the original process in this case was void, and so contin- 
ued notwithstanding the stipulation; that, as ail the subséquent 
proceedings depended on this process, they were coram non judice. 
Let the warrant of arrest issue on the libel as flled. 



MBYEH et aL v. PACIFIC MAIL STEAMSHIP CO. 

(District Court, N. D. Callfomla. Secember 6, 1893.) 

No. 10,316. 

Admiralty — Equitabi^e Dépenses— Reformatiok of Coktbacts. 

Admiralty cannot take cognizance of a défense based on mutual nilstake, 
requiring the reformation of a maritime con tract sued on; but the setting 
up of such défense does not oust the jurisdiction. On the contrary, the 
défense will merely be considered as Irrelevant, and subject to exception. 

In Admiralty. Libel in personam to recover damages for f allure 
to carry and deliver freight in accordance with terms of bill of 
lading. Answer sets up mutual mistake in the terms of the bill 
of lading. Exceptions to answer. Sustained. 

Andros & Frank, for libelants. 
Ward McAUister, Jr., for respondent. 

MOREOW, District Judge. The libel allèges that on the 22d 
day of May, 1891, E. L. G. Steele & C!o., of San Francisco, delivered 
to the Pacific Mail Steamship Company, at the port of San Fran- 
cisco, State of Galifornia, 2,200 gunnies of wheat and 5,000 gunnies 
of corn, in good order and well-conditioned, to be carried and trans- 
ported upon the steamer San Blas, or any of said company's steamers, 
or steamers employed by them, then ]ying in the port of San Fran- 
cisco, and bound for Panama, unto the port of Champerico, in the 
republic of Guatemala, and there delivered in good order to the 
libelants, who were then and there the owners thereof, for the 
freight of |3,726.88, to be paid by the said libelants; the said E. 
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L. Gr. Steele & Co. receiving therefor f rom the said Pacifie Mail 
SteamsMp Company a bill of lading and contract of affreightment, 
wMch is annexed to the libeL 

It is fnrther alleged that, although the said freight was prepaid 
upon said merchandise, the said Pacific Mail Steamship Company 
did not carry ail of said merchandise upon said steamer San Blas, 
or upon any of said company's steamers, or upon any steamer em- 
ployed by them, then lying in the port of San Francisco; but, on 
the contrary, in violation of their said contract of affreightment, 
only carried a part of said merchandise upon said steamer San Blas, 
leaving behind 250 gunnies of wheat and 1,433 gunnies of corn, which 
said merchandise was not shipped or carried forward as in said 
biU of lading or contract of affreightment specified, but was de- 
layed and carried forward by a steamer not in the port of San 
Francisco on said 22d day of May, 1891, but which arrived subse- 
quently thereto, whereby the libelants lost the market for which 
said merchandise was destined, to their damage in the sum of 
1692.30 in United States gold coin. 

The answer of the respondents admits the delivery of the bill 
of lading, but allèges, among other things, that it was made and 
delivered by the mutual mistake of respondent and E. L. Gr. Steele 
& Co.; that it was the mutual intent and meaning of the respond- 
ent and E. L. G. Steele & Co. that no less than 300 tons of the corn 
and wheat shoidd be carried and transported to the port of Cham- 
perico on the respondent's steamer San Blas, and that the balance 
of the corn and wheat should be carried and transported to the 
port of Champerico by the respondent's steamer then advertised 
to sail on June 3, 1891, and it should hâve been so stated in the 
contract of affreightment, and it was the mutual intention of the 
parties to the contract of affreightment that the bUl of lading 
and contract of affreightment made and delivered to E. L. G. Steele 
& Co. by the respondent should fuUy express the contract made, 
but, through inadvertance and by mutual mistake of the parties 
thereto, the bill of lading and contract of affreightment were made 
and delivered as alleged in the libel, and failed to state the contract 
entered into between the parties thereto, and the bill of lading and 
contract of affreightment should be corrected so as to state the 
true contract made between the parties. 

The libelants except to the answer on the grounds that it does 
not state facts suflQcient to constitute a défense, and that it sets 
up an agreement on a contract of affreightment not contained in 
the provisions of the MU of lading, and inconsistent with and- con- 
trary thereto, in which particular the libelants insist that the re- 
spondent's answer is irrelevant and immaterial. 

The portion of the respondent's answer excepted to by the libel- 
ants sets up an équitable défense, based upon the mutual mistake 
of the parties. A court of admiralty exercises its jurisdiction upon 
équitable principles, but it has not the characteristic powers of a 
court of equity. It cannot entertain a bill or libel for spécifie per- 
formance, or to correct a mistake. The Eclipse, 135 U. S. 599-608, 
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10 Sup. Ot 873. It has jurisdiction over maritime contracte when 
executed, but not over contracts leading to the exécution of mari- 
time contracta. Andrews v. Insurance Co., 3 Mason, 6-16. This 
principle of admiralty jurisdiction is not controverted by counsel 
for respondent, but Le contends, as the court has jurisdiction of 
the action, it must détermine the case upon the equity involved 
in the défense, or dismiss the libel without préjudice, that the party 
may bring his suit in a forum which would hâve jurisdiction to 
settle the matter upon the issues raised by the pleadings. When 
the original libel brought in a court of admiralty seeks to reform 
a maritime contract, it is the practice to dismiss the libel for 
want of jurisdiction over that particular action. Andrews v. In- 
surance Co., supra; Williams v. Insurance Co., 56 Fed. 159. But 
in this case the court has jurisdiction over the cause of action, 
as stated in the libel, and no case has been cited where the libel 
has been dismissed because the answer sets up an équitable dé- 
fense. Eeference to the numerous cases in which the scope and 
character of admiralty jurisdiction has been discussed would be out 
of place hère. It is sufflcient to say that the jurisdiction of United 
States courts in admiralty over maritime contracts has been estab- 
lished.in the most explicit and comprehensive tenus, and, while 
the précise question raised in this case does not appear to hâve 
been determined by the courts, nevertheless there are certain gên- 
erai principles of jurisdiction which warrant the conclusion that 
a court of admiralty is not ousted of its jurisdiction over a cause 
of action based upon a maritime contract, because one of the parties 
to the contract contends it should be reformed. If we admit this 
défense in an action in personam, we must admit it in an action 
in rem, and the resuit will be to withdraw the admiralty jurisdic- 
tion and its remédies from such contracts upon the mère allégation 
of an answer that there is an équitable défense. This practice 
would, in my judgment, be wholly inadmissible. 

The remaining question is as to the relevancy or materiality of 
the matter set up in the answer as a défense to the action on the 
bill of lading. In the case of The Delaware, 14 Wall. 579, the 
Oregon Iron Company shipped iron on board the bark Delaware at 
Portiand, Or., to be carried to San Francisco. The iron was not 
delivered, and on a libel filed by the iron company the défense set 
up by the owner of the vessel was that by a verbal agreement be- 
tween the parties the iron was stowed on deck, and that the whole 
of it, except a small quantity, had been jettisoned in a storm. 
On the trial the owner offered proof of this paroi agreement, but 
the libelant objected to the évidence as répugnant to the contract 
set forth in the bill of lading, and the decree was for the libelant, 
which waa équivalent to a decree that the évidence offered was in- 
compétent. The respondent contends that this case has no appli- 
cation to the question now under considération because the claim 
made for équitable relief had not been raised by the pleadings. Ad- 
mitting this to be so, nevertheless the suprême court has hère de- 
clared a rule with respect to such a transaction as the one at bar 
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that exclud«8 the évidence of a verbal agreement, and tinder tMs 
authority I am of the opinion that the évidence is irrelevant and 
immaterial. It follows that the exception should be sustained, 
and it is so ordered. 



THE MARY SANFORD, 

MITCHELL v. THE MARY SANFORD. 

(District Court, H. D. South Carolina. November 25, 1893.) 

Seambn— Implibd Wakeanty of Fitnbss— Disability— Wagbs. 

There is an Implied warranty that a seaman Is bodily fit for the sta- 
tion for whlch he contracts, and if at the time of engaging he has a dis- 
ease, though unknown to hlmself, progressive and fatal In character, 
whlch disables him for service during the whole voyage, he is not entitled 
to wages. 

In Admiralty. Libel by Willîam Mitchell against the schooner 
Mary Sanford to recover wages. Dismissed. 

F. J. Devereux, for libelant. 
J. N. Nathans, for respondent. 

SIMONTON, District Judge. The libel is flled by the cook of the 
Mary Sanford for his wages. He shipped at Boston 3d August, 
1893, for a voyage from Boston to Charleston, S. C, thence to Kings- 
ton, Jamaica, and such other port;s and places in any part of the 
world as the master may direct, and back to a final port of discharge 
in the United States, for a term of time not exceeding six calendar 
months; wages, |40 per month. After the voyage began, Mitchell 
for a day or two attended to his duties, but thenceforward did no 
work at aU until the schooner reached Charleston. On arriving 
at that port, the master got him in the Marine Hospital, where he 
still is. He suffered from intense pain in his chest and side, nausea, 
and a pain in his bones. The surgeon of the Marine Hospital ex- 
amined him on his admission. He is of the opinion that at that 
time, and for some time previous, he was sufEering from tuberculosis, 
and in his opinion he stUl suffers from the same complaint. This 
disease, in the opinion of this médical expert, incapacitated Mitchell 
for work, and stUl incapacitates him. The question is, is he en- 
titled to his wages? His claim is for the wages $240, the whole 
voyage. The rule, without doubt, is that, if a sailor is prevented 
without his default from performing fuU services, stiU he is en- 
titled to the stipulated hire for the whole period for which he con- 
tracted to serve. The Harriet 0. Kerlain, and cases quoted, 41 
Fed. 223. But when a seaman enters into his contract of service, 
there ia always implied as a warranty that he is fit, bodily and 
mentally, for the station for whlch he contracts. Curt. Merch. 
Seam. 29; The Eichmond, Pet. Adm. 263. Indeed the liberality 
of the rule as to wages requires strictness in enforcing this war- 
ranty. The libelant says that he had been sick, from time to time, 
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before this engagement, bnt nerer seriously sick. On the other 
hand, it is évident that when he engaged his service lie had, un- 
known perhaps to himself, a disease, progressive and fatal in its 
character. It not only disabled him from service during the whole 
voyage, it also kept him in hospital during the whole stay of the 
schooner in this port, — ^four weeks. Indeed he is still in hospital, 
not cured of this disease. It seems clear that there is a breach 
of warranty in this case, and the libel is dismissed. 



THE PHOENIX. 

COENWBLL V. ROGEES et al, 

(Circuit Court of Appeals, Second Circuit November 17, 1893.) 

COLLISIOIf BBTWEEN STEAMERS CROSSING COURSES. 

A steam barge in a fog lieard ttie fog signais of a tug wltli tows on her 
starboard hand. Both vessels were proceedlng slowly, and nelther could 
be seen from the other at a gréa ter distance than 400 feet. Held, that 
for the collision which ensued between the barge and one of the tows 
the tug was not in fault, she having reversed, in obédience to rule 21, 
when she saw the steam barge kept ooming towards her on a course in- 
volving the risk of collision; but that the steam barge, on which rested 
the duty of avoidance, must be held In fault, on the flnding of the trial 
court on conflicting évidence that she did not reverse promptly on dis- 
covering the tug. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

In Admiralty. Libel by William L. Eogers, master and owner 
of the canal boat Bartholomew Brewing Company, against the 
steam barge Phoenix (Charles C. CromweU, claimant) and the steam 
tug Atlanta, for damages from collision of the canal boat, whUe 
in tow of the Atlanta, with the Phoenix. The district court held 
the Phoenix solely in fault for the collision, and entered a decree 
for libelants against the Phoenix, dismissing the libel as against 
the Atlanta. The claimant of the Phoenix appeals. Affirmed. 

Treadwell Cleveland, (Gherardi Davis, on the brief,) for appel- 
lant 

W. W. Goodrich, for the Atlanta, appellee. 

Wilhelmus Mynderse, (Butler, StiUman & Hubbard, on the brief,) 
for libelant, appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CXJBIAM. This is an appeal from a decree of the district 
court in the southern district of New Toik in favor of the libelant, 
as owner of the canal boat Bartholomew Brewing Company, against 
the steam barge Phoenix, and dismissing the libel as against the 
steam tug Atlanta. 

The canal boat was the outer of two boats on the port side of 
the Atlanta, which had another boat on her starboard aide. The 
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fleet was bôund from the Morris Oanal basin, Jersey City, to the 
Atlantic basini Brooklyn. There was a f og, which had lified a 
little before they staried, but soon shut down again, somewhat 
thick near the water. While thus proceeding on tbeir way, tbe 
fleet encountered the Phoenix, which was on her way from pier 1, 
North river, to Communipaw. The latter vessel came into col- 
lision with the libelant's boat, striking her a little forward of mid- 
ships, neariy at right angles. 

The testimony is conflicting. It is, however, conceded that when 
the fog signais of the Atlanta were flrst heard on the Phoenix, the 
former was on the latter's starboard hand. The duty of avoid- 
ance, therefore, was plainly on the latter. We are satisfied from 
the proof that the fog was so dense that neither vessel could see 
the other at a greater distance than 400 feet Both vessels, after 
the fog shut down, proceeded slowly. 

We agrée with the district judge in holding that there "was no 
such clear case as required the Atlanta to disregard the twenty- 
flrst rule," which provides that steam vessels, when approachlng 
another vessel, so as to involve risk of collision, shall slacken, and, 
if necessary, stop and reverse; and, as the évidence supports 
the conclusion that the Atlanta did reverse when she saw that 
the Phoenix kept coming towards her on a course involving risk 
of collision, she must be held free from fault. Were we further 
satisfied that the Phoenix also reversed promptly as soon as she 
saw the Atlanta, we wôuld be strongly inclined, disregarding any 
minor faults of navigation or errors perpetrated in the brief space 
after collision seemed unavoidable, to hold the catastrophe to be 
an accident without fault. But the testimony is in conflict upon 
the question of fact whether or not the master of the Phoenix de- 
layed. reversing, and, as the district judge in this casé saw the wit- 
nesses, we accept his conclusion, since there is not a clear pré- 
pondérance of proof the other way. 

Decree afflrmed, with interest to libelant, and costs to the At- 
lanta against the Phoenix. 
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PBNNSYLVANIA R. CO. v. NATIONAL DOCKS & N. J. J. C. RY. CO. 

(Circuit Court, D. New Jersey. December 16, 1893.) 

Noi 13. 

1. Fedbbal and State Courts— Rbs Judicata. 

Tlie décision ol a New Jersey circuit court that, on an appeal in a pro- 
ceeding wlierein one railroad company lias condemned a riglit of way 
across the traeks of another, it has power, under the state statute, to al- 
low ah amendment altering the plan of crossing, is, while unreversed, 
binding on the fédéral courts, and they cannot interfère on the ground that 
the state court was without jurisdiction to allow the amendment. 

2. Samb— Injunction bt Fédéral Courts— Condemnation Peocbbdings. 

A fédéral court has no authority, pending the détermination of an ap- 
peal in condemnation procsedings in the state courts, to préserve by In- 
junction the status quo between two railroad companies in respect to 
a crossing by one under the traeks of the other, when the condemning 
Company has paid into the state court the assessed compensation, which, by 
the express terms of a state statute, whose constitutionalityhas been finally 
affirmed by the state courts, gives it a rlght to immediately proceed with 
the work. Erhardt v. Boaro, 5 Sup. Ct. 565, 113 TJ. S. 537, and Great 
Western R. Co. v. Birmingham, etc., R. Co., 22 Eng. Ch. 597, distinguished. 

In Equity. Bill by the Pennsylvania Eailroad Company against 
the ]^ational Docks & New Jersey Junction Connecting Railway 
Company for an injunction to restrain the condemnation by défend- 
ant of a right of way for its road through the yard of the complain- 
ant company in Jersey City. Injunctions were denied in prior 
stages of the condemnation proceedings. 51 Ped. 858, and 56 Fed. 
697. Motion is now made for a preliminary injunction to préserve 
the status quo pending final disposition of the condemnation pro- 
ceedings on appeal. Denied. 

James B. Vredenburgh, Joseph D. Bedle, and Samuel H. Grey, for 
oomplainant. 

Dickinson, Thompson & McMaster, J. R. Emery, and C. L. Corbin, 
for défendant. 

AOHESON, Circuit Judge. The complainant invokes the équi- 
table jurisdiction of this court to restrain the défendant corpora- 
tion from entry upon the complainant's lands, — its terminal yard 
and premises in Jersey City, — and from consiructing its railroad 
across the same, under condemnation proceedings, pending litiga- 
tion upon a writ of error from the suprême court of New Jersey 
to the circuit court of Hudson county, which the complainant and 
its lessor hâve obtained, and also until the final détermination of 
any writ of error from the court of errors and appeals, to the judg- 
ment of the suprême court which may be sued ont by either side 
hereafter. 

It appears that, upon appeal by both sides from the report of 
the commissioners appointed under the condemnation pétition, the 
circuit court of Hudson county directed an issue, afterwards 
amended by the allowance of the court, which was tried by a 
jury, resulting in a verdict finding the value of the land taken, and 
the damages sustained, to be |95,000. Thereupon, an application 
v.58F.no.7— 59 
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waa made to that court by the complainant and its lessor for a 
new trial, and a etay of ail proceedings on the part of the con- 
demning company, and that the cause be certifled into the suprême 
court. But the application waS|refused; the court being of the 
opinion that it had no authority to prevent a tender of the amount 
found by the jury, or payment thereof into court on refusai of such 
tender, or to stay entry by the condemning company for the pur- 
pose of constructing its railroad. The condemning company, the 
défendant hère, after tender to the attomey of record of the land- 
owning companies, and refusai by him, pald into court the amount 
found by the jury. Judgment having been entered upon the ver- 
dict, a writ of error, at the suit of the présent complainant and its 
lessor, issued from the suprême court to the circuit court of Hud- 
son county. Upon return of the writ of error, application was 
made by the plaintifls in error to the suprême court for an order 
staying the défendant in error, the condemning company, from tak- 
ing possession of the lands and crossing described in the issue 
brought up by the writ. This application, however, was denied; 
the suprême court holding that il; had no power to grant such stay, 
and "that the right to enter into possession of said lands, and right 
of crossing, is conferred by the statute under which the proceed- 
ings of the défendant in error were taken." 

Thèse condemnation proceedings, at a preliminary stage, were 
before the court of errors and appeals of New Jersey. National 
Docks & N. J. J. 0. Ky. Co. t. United Companies, 53 N. J. Law, 
217, 21 Atl. 570. That court there adjudged that one railroad com- 
pany may condemn a right to cross the lands of another company 
of the same character, although the lands be necessary for the rail- 
road purposes of the latter company; that it is compétent for the 
condemning company, in its pétition, to deflne a lawful manner in 
which it will cross the lands of the other company, and that the 
projected plan of crossing the complainant's yard, railroad tracks, 
and lands, as designated in the pétition, although attended with 
serions inconvenience and damage to the complainant, was a law- 
ful crossing. By the plan of crossing defined in the condemnation 
pétition, and which was the basis of the report of the commission- 
ers, the condemning company proposed to cross the complainant's 
terminal yard and tracks by an under-grade crossing through a 
waUed eut open at the top; the walls being of a speciûed thickness 
and height, and extending from the northerly side of Kailroad ave- 
nue to, and uniting with, the walls which support the main tracks 
of the complainant's railroad. After appeal, and before trial, the 
circuit court of Hudson county, at the instance of the condemning 
company, and against the objections of the complainant, permitted 
an amendment of the plan of crossing, whereby, in lieu of the de- 
scribed waUed eut, an under-grade archway or tunnel was sub- 
stituted. The court was of the opinion that the proposed arched 
construction would least damage the complainant, and best pro- 
mote the public use to which both railroads are devoted, and that 
the amendment was not only within the scope of, and warranted 
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by, the fourth section of "An act conceming the taking of property 
for public use," approved Marcb 9, 1893, but that, independent of 
that statute, the court had authority to allow the amendment. 

iThe bill of complaint charges "that there was no jurisdiction 
whatever in the said circuit court to make or permit the said amend- 
ment, and to subject your orator to a trial on appeal upon the issue 
as amended;" and the complainant seeks, by the preTentive writ 
of injunction, to préserve the status quo until the légal rights of 
the parties shall be determined flnally. In support of its claim to 
this équitable relief the complainant cites the cases of Erhardt v. 
Boaro, 113 U. S. 537, 5 Sup. Ct 565, and Great Western B. Co. t. 
Birmingham, etc., R. Co., 22'Eng. Ch. 597, and other like cases, in 
which courts of equity hâve interposed to stay the hand of a de- 
fendant, and conserve the status of property, pending litigation in 
a court of law involving the title thereto. The bill virtually con- 
cèdes that no such stay as isi hère sought is obtainable by super- 
sedeas ta the courts of law of New Jersey. Indeed, it is because, in 
this regard, the complainant is remediless at law, that it haa corne 
into this forum. Under the circumstances of the case, is there 
any warrant for our équitable interférence? 

Now, it is to be noted, flrst, that there has been no change in the 
place of Crossing the complainant's property, nor in the line of the 
defendant's adopted route. The amendment complained of related 
to the method of crossing,— the plan of construction. Moreover, the 
under-grade feature of the crossing has been retained; and the bill 
does not allège, nor is it shown, that the substituted plan of crossing 
is more detrimental to the complainant than the original plan. But 
a still more important considération is that the circuit court of Hud- 
son county is a court of gênerai jurisdiction, and undoubtedly had 
rightful cognizance of the question of the allowance of the amend- 
ment. The court had control of the parties and subject-matter of 
controversy, and the question arose in the progrès» of the cause. 
The décision, then, and ail the court'» rulings during the course of 
the trial, so long as its judgment remains unreversed, must be ac- 
cepted by this court as correct and bindin,g. Peck v. Jenness, 7 
How. 612, 624; Cornett v. Williams, 20 Wall. 226, 249; Nougue v. 
Clapp, 101 U. S. 551. 

What, then, was the effect of the verdict and judgment, and the 
payment into court of the amount found by the jury? The statute — 
the gênerai railroad law of New Jersey— gives no uncertain answer. 
Revision § 101, reads thus: 

"But ia case the party or parties entitled to receive the amount assessed by 
the commissioners in case there shall be no appeal, and in case of appeal 
the amount found by the jury, shall refuse, upon tender tliereof being made, 
to receive the same, or shaE be ont of the state or under any légal disabllity, 
then the payment of the amount assessed or foimd as aforesaid into the cir- 
cuit court of the county wherein the said lands lie shall be deemed a valid and 
légal payment; • • * and on such tender or payment of the money into 
court, in case it be refused as aforesaid, • • • then the said company, upon 
payment of the amount so assessed or found as aforesaid Into said cir- 
cuit court, shall be empowered to enter upon aud take possession of the said 
lands and proceed with the work of constnicting its road." 
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In yiew of this provision of the statute, it is quite plain that the 
prihçiple of the cases of Erhardt v. Boaro, supra, and Great West- 
ern K. Co. V. Birmingham, etc., B. Ce, supra, has no application 
hère; for the defendant's right of entry, to the end that it may pro- 
ceed to the performance of its public duty, is fuUy established, if this 
clause of the statute be constitutional. But under the décisions of 
the State courts the constitutionality of this législation seems to be 
no longer an open question. Doughty t. Eailroad Co., 21 N. J. Law, 
442, 452; Cooper v. Railroad Co., 19 N. J. Eq. 199; In re Drainage 
of Lands, etc., 35 N. J. Law, 497, 507; Mercer & S. Ey. Co. t. Dela- 
ware & B. B. E. Co., 26 N. y. Eq. 464; Packard v. Eailway Ce, 48 
N. J. Eq. 281, 287, 22 Atl. 227; Jersey City, etc., Ey. Co. v. Central 
E. Co., 48 N. J. Eq. 379, 22 Atl. 728. ïhe doctrine deducible from 
the unbroken line of adjudications is that payment into court, con- 
formably with the terms of the statute, of the amount found by the 
jury, satisfies the requirements of the constitution of New Jersey, 
and that the condemning Company, thereupon, is authorized to 
enter into possession of the lands taken for public use. Upon such 
a subject it is the undeniable duty of the circuit court of the United 
States to f oUow the authoritative décisions of the state courts. 

It need only be added that if the pending writ of error should re- 
suit, in a reversai of the judgment of the circuit court of Hudson 
county, presumably, restitution of possession will be ordered; and 
it does not appear that the damages which, in the mean time, the 
complainant mîght sustain, would be of an irréparable character. 

For the reasons thus expressed, and without considering the other 
objections made by thé défendant, I am constrained to deny the ap- 
plication for an injunction. 

The motion for a prelimihary injunction is denied, and the re- 
straining order heretofore granted is revoked. 



HOLDBN V. SOUDDER. 

(Circuit Court, E. D. Missouri, B. D. November 27, 1893.) 

No. 3,T63. 

1. GuAKDiAN AND Wabd — Insanb Pbkson— Salb OF Personaltt. 

Under tlie laws of Ohio, which authorize a guardian of an insane per- 
soin to sell Personal property without an order of court, "when for the 
Interest of the ward," (Strong v. Strauss, 40 Ohlo St. 87,) such guardian 
has no authority to assign the ward's part Interest in a chose in actioa 
then in course of litigatlon by the other part owner, In considération of 
the assignee's promise to pay ail coBts and expenses of such litigatlon, 
It appearing that the guardian has been made a défendant thereln be- 
cause he refused to join as plaintlflf, for as the guardian would not be 
Uable to costs, and would be entitled to share in any recovery, the as- 
slgnment is without any considération and against interest of ward. 

2. Absignment of Chose in Action — What Constitutes. 

A conveyance of lands purchased by the grantor through an agent does 
not operate as an assignment of a right of action against such agent for 
profits wrongfuUy reallzed by hlm In the transaction. 

In Equity. Suit by Lee S. Holden against Charles Scudder, ad- 
ministrator of the estate of Eobert H. Gardner, and A. P. Selby, 
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to recover a half interest in certain moneys deposited in court in 
satisfaction of a decree. Heard on motion for a preliminary re- 
stratning order. Denied. 

Joseph T. Tatum, for complainant. 
Willi Brown, for défendants. 

THAYER, District Judge. Prior to the 9th day of June, 1887, 
there liad been filed, and was then pending, in tMs court, a suit by 
Eobert F. Burt against Thomas H. Warren and seTcral other de- 
fendants. The suit grew out of a land trade which had been ne- 
fçotiated soine years previously by Thomas H. Warren, acting as 
agent for Burt & Grardner, with Francis G. Flanagan and several 
other persons who were said to hâve been interested with Flanagan 
in the deal. Of the nature of that suit, it is sufflcient to say that 
it was claimed by Burt that Warren, who had been employed to 
negotiate the trade, had acted in bad faith towards his principals; 
that he had realized large profits by a breach of his duty as agent; 
and that he had forfeited his right to compensation for the services 
rendered in behalf of his principals. As the agent's compensation 
for the services in question had not been paid, and consisted of a 
contingent interest in certain lands which Burt & Gardner had 
acquired by the trade, the bUl prayed that an outstanding contract 
securing such contingent interest in the lands might be canceled, 
and that Warren might be compelled to account for the profits 
which he had realized by the alleged breach of duty. When Burt 
brought the aforesaid suit, his partner, Gardner, was under guard- 
ianship in the state of Ohio as a person of unsound mind. The 
guardian refused to join with Bfurt as complainant in the aforesaid 
action, whereupon he was made a party défendant to the original 
bUl. Pending the suit, Gardner died, and Charles Scudder was 
appointed administra tor of his estate in Missouri; and by an 
amended bill filed on AprU 7, 1888, the administrator was substi- 
tuted as a party défendant to represent Gardner's interest. In this 
posture of affairs, the foUowing assignment was executed by the 
Ohio guardian, on the day it bears date: 

"In considération of L. S. Holden, of St Louis, Missouri, agreeing to pay 
ail costs and expenses, whatsoever, that may be Incurred by rcason of any 
proceeding or proceedings being brought in my name, as guardian of Kobert 
H. Gardner, an Imbécile, in auy of the courts of the state of Missouri, or of 
the United States, against B. F. Hammett, Francis G. Flanagan, and Thos. 
H. Warren, or either of them, I, as such guardian, do hereby assign and 
transfer to said Holden any and ail judgments that may be obtained In my 
favor, as such guardian, against said Hammett, Flanagan, and Warren, or 
either of them, by reason of such proceeding or proceedings, together with 
ail the rlght, claim, and interest that the said Robert H. Gardner or his heira 
might or may hâve In such judgment or judgments. In witaess whereof, 
I hâve hereimto set my hand and seal this 9th day of June, 1887. 

"T. King WUson. [Seal.]" 

The suit by Burt v. Warren et al. resulted in a long litigation in 
this court and the United States court of appeals, in which Scudder, 
the administrator, took an active part, and employed counsel to 
represent his intestate's interest. It terminated in a decree in favor 
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of Burt and Scudder, by which they were adjudged to recover of 
Warren the sum of $1,743.90, tlie same being the profits that lie was 
shown to hâve realizecL Warren v. Burt, 58 Fed. 101. It was further 
adjudged that Warren had forfeited his right to compensation for 
services rendered in negotiating the trade, and that the contract 
securing to him a contingent interest in the land of his principals 
be canceled and annulled. The sum of $1,743.90 bas been paid into 
court, in satisfaction of the decree aforesaid, whereupon Lee S. 
Holden appears by his counsel, and files a bill to recover one-half 
of the fund now in the registrj'. The complainant claims that he 
is entitled to one-haJf of the fund as assignée of Gardner under the 
aforesaid assignment executed by T. King Wilson as guardian on 
June 9, 1887. He further prays that an order may be entered di- 
recting the clerk to withhold paying the fund to Gardner's adminis- 
trator pending the prosecution of his suit. 

The first question that arises upon this motion is whether the 
Ohio guardian had authority, under the laws of that state, to dispose 
of his ward's property for the considération stated in the foregoing^ 
assignment. Under the laws of Ohio, it seems that a guardian of an: 
insane person has authority, without an order of court, to sell hisj 
ward's personal estate, "when for the interest of the ward." Strong' 
V. Strauss, 40 Ohio St. 87, 92. It was only by virtue of such powerj 
that the assignment now in question is attempted to be upheld.] 
But the court is of the opinion that by the instrument in question' 
the guardian did not make such a sale of his ward's property as iS' 
authorized by the Ohio statute, for the reason that the alleged 
sale was clearly detrimental to the interest of the ward. It is 
manifest from an inspection of the instrument that the guardian 
undertook to dispose of the property of his ward without con- 
sidération, and that the transaction really amounted to a gift to 
the assignée, Holden, of a portion of the ward's property. The as- 
sigmnent was made with especial référence to tiie suit of Burt v. 
Warren et al., which was then pending in Missouri. The guardian 
had been made a party défendant to that suit, because, being jointly 
interested with Burt in the claim against Warren, he would not 
join as a party plaintlff. Under thèse circumstances the guardian 
could not hâve beenheld liable for costs, in any event. If the suit 
resulted in a verdict in favor of Burt, his ward would be entitled to 
share in the recovery; but, if the action failed, Burt would be alone 
responsible for costs. It is manifest, therefore, that the agreement 
by Holden to pay ail costs in the pending suit was of no advantage 
to the ward's estate; that the assignment was made for the benefit 
of the assignée, to enable him to speculate on the outcome of the 
litigation; and that the ward's interest was whoUy overlooked. It 
goes without saying that an agreement affected with such vices, 
which rested upon no meritorious considération, so far as the ward 
was concerned, and was obviously to his disadvantage, cannot be 
upheld under the Ohio statute. 

Bealizing the invalidity of his title to the fund under the alleged 
assignment, which is the only title counted upon the bill, the com- 
plainant has attempted to fortify it by afHdavits showing a differ- 
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ent title. The aflQdavits show, in substance, thèse facts: That 
Gardner, before the suit of Burt v. Warren was brought, and before 
becoming insane, had sold ail of his interest in the land in which War- 
ren had a contingent interest for his commissions to one Nathaniel 
Wilson; that on April 14, 1887, Wilson sold said interest to Holden, 
the complainant, for |E0,000; and that, in making such sale, Wilson 
agreed with Holden that he should be entitled to receive whatever 
sum might be recovered of Warren in the then pending suit of Burt 
T. Warren. But, assuming ail that is stated to be true, the afQ- 
davits do not strengthen the complainant's title, for the foUowing 
reasons: The sale and conveyance by Gardner to Wilson of his 
interest in the land which had been acquired by Burt & Gardner 
did not pass Gardner's interest in the profits that Warren had 
realized, and wrongfully withheld f rom his principals. That claim 
was a mère chose in action, which did not pass by the deed from 
Gardner to WUson, and, as a matter of course, Wilson was without 
power to convey that claim to Holden. The fund in court did not 
issue out of the land which was conveyed by Gardner to Wilson, 
but was realized on the judgmeiit against Warren for the profits 
which he had wrongfully withheld from his principals. 

It is contended by the administrator that the assignment above 
mentioned was void on the ground of champerty, but, as the court 
is of the opinion that it was void for want of authority in the 
guardian to exécute such an agreement, it has not found it neces- 
sary to consider whether it was also champertous. 

The result is that title to the fund now in court must be held to 
be in Scudder, as administrator, and a restraiûing order will be 
denied. 



CITY OF CADILLAC v. WOONSOCKET INST. FOR SAVING& 
(Circuit Court of Appeals, Slxth Circuit. November 20, 1893.) 

No. 1Ô4. 

1. Municipal Bonds— Validity—Nbgotiabilitt. 

Statutory power to Issue "bonds" for loans lawfully made (How. Ann. 
St Mich. § 2717) Includes power to make ttie bonds negotiable. Brenham 
V. Banls, 12 Sup. Ct. 559, 144 U. S. 173, distinguished. 

3. Samb— Statutory Requisites— Récitals. 

Bonds purporting to be "refunding bonds" issued to take up former 
bonds "falling due" sufficiently couiply with the Michigan statute re- 
quirlng each municipal bond to show upon its face "the class of in- 
debtedness to which it belongs, and from what fund it is payable." How. 
Ann. St. § 2717; Barnett v. Denison, 12 Sup. Ct 819, 143 U. S. 135, dis- 
tin guished. 

8. Same — EsTOPPBL — Récitais — Bona Fibb Holders. 

Récitals in bonds issued by a city councll under statutory authority, that 
they are "refunding" bonds, issued to take up "old bonds falling due," 
estop the clty from showlng, as against bona fide holders, that the old 
bonds were invalid, and therefore Insufflcient to support the issuance of 
the new ones. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Western District of Michigan. 
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At Law. Action by the Woonsocket Institution for Savings 
against the city of Cadillac to recover on certain municipal bonds. 
Judgment for plaintiff. Défendant brings error. AfQrmed. 

D. E. Mclntyre, (F. A. Baker, of counsel,) for plaintiff in error. 
John W. Beaumont, (W. H, Eossington, of counsel,) for défendant 
in error. 

Before BEOWN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

LURTON, Circuit Judge. This is a suit at law, brought by the 
appellee, a Rhode Island banking corporation, against the city of 
Cadillac, a municipal corporation of the state of Michigan, to re- 
cover upon certain bonds issued by that city. A jury was waired, 
and the circuit court, upon the facts, rendered a verdict for the 
plaintiff. The bonds involved are part of a séries issued in place of 
other bonds about to mature. The bonds refunded were issued un- 
der and in pursuance of an act of the Michigan législature passed 
March 2, 1885, and entitled "An act to authorize the city of Cadillac, 
in the county of Wexford, to borrow money to make public im- 
provements." The flrst section of that act was in thèse words: 

"Section 1. The people of the state of Michigan enact, that the common 
council of the city of Cadillac, in tlie county of Wexford, shall be, and is 
hereby authorized and empowered to borrow money on the faith and crédit 
of said city, and Issue bonds therefor to an amount not exceeding thirty-five 
thousand dollars, which shall be expended in making public improvements 
in said city of Cadillac, provided, that a majority of the qualiiied eleetors 
of said city, votlng at an élection to be called in compllance wlth the provi- 
sions of act mimber one hundred and seventy-eight of the session laws of 
eighteen hundred and seventy-three, shall vote in favor of such loan in the 
manner specifled in such act, and not otherwise." 

The bonds issued under that act were misapplied. They were 
used in the aid of the extension of a railroad. This, under the law 
of Michigan, was not a public improvement People v. Salem, 20 
Mich. 452; Bay City v. State Treasurer, 23 Mich. 499. At the 
time thèse bonds were refunded, they were in the hands of one 
James M. Ashley, Jr., who had received them from the city with 
full notice of their misapplication. In his hands they were void 
under the law of Michigan, as settled in cases cited above. The 
évidence, however, shows that the taxpayers of Cadillac did not 
wish to repudiate their obligations. They had received a sub- 
stantial beneflt by the, performance of the con tract in considération 
of which they had been issued to Ashley. In this situation, the 
people of Cadillac, with great unanimity, petitioned their council 
to refund thèse bonds, which were about to faU due. The council, 
thus moved, passed an ordinance, authorizing new bonds to issue 
"in place of and to extend the time of payment of former bonds of 
the city." The bonds thus authorized, a part of which are now 
sued upon, were in words and figures as follows: 

City of Cadillac. Eefunding Bond. 

"Know ail men by thèse présents, that the city of Cadillac, in Wexford coun- 
ty, state of Michigan, is indebted to and promises to pay the bearer the sum 
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of one thousand dollars in lawful money of the TJnited States of America, 
at the National Bank of Deposlt in tlie city of New Yorlî, on the flrst day of 
April, A. D. 18—, witli interest thereon at the rate of six per cent, per an- 
num, payable semiannually on the flrst day of April and October of each 
year, upon the présentation and delivery of the proper coupon hereunto an- 
nexed, slgned by the elerli of said city, at the said National Bank of Deposit 
in the city of New York, for the payment of which sum and Interest the 
said city of Cadillac Is hereby held and flrmly bound, and its faith and 
crédit are hereby pledged. This bond is one of a séries of thirty bonds of 
like date and ténor, amoiinting in the aggregate to thirty thonsand dollars, 
issuedl tmder and in pursuance of the provisions of the gênerai laws of the 
étate of Mlchigan as found in chapter 80 of title 16 of Howell's Annotated 
Statutes, for the purpose of extending the time of payment of bonds formerly 
issued by said ci^. Also by virtue of, and in accordance with, an ordinance 
duly passed by the council of said city, and approved by the mayor thereof 
on the ninth dav of May, A. D. 1888, entitled 'An ordinance authorizing new 
bonds of the city of Cadillac to be Issued in place of, and to extend the tlme 
of payment of, former bonds of said city, faUing due.' And it is hereby certi- 
fled and recited that ail acts, conditions, and things required to be done 
précèdent to and in the issuing of said bonds hâve been properly done, hap- 
pened, and performed in regular and due form, as required by law. In testl- 
mony whereof, we, the undersigned offlcers of the city of Cadillac, being 
duly authorized to exécute this obligation on behalf of said city, hâve here- 
unto set oiu* signatures offleially, and caused the corporate seal of said city 
to be hereunto afflxed. this first day of April, A. D. 1888. 

[Seal] ■ "Wellington W. Oummer, 

"Mayor of City of Cadillac. 
"Ernest M. Hutchinson, 

"City Clerk." 

To eacli of said bonds were annexed the proper interest coupons. 
And tlie said bonds were duly numbered in the séries, and the year 
when payable duly inserted in each. 

1. The flrst défense interposed is that the city of Cadillac had no 
power to issue negotiable bonds, and that the hoîder of thèse bonds 
is not, therefore, protected against any défense which the city can 
make. The city of Cadillac, by the act incorporating it, was sub- 
ject to ail the proTisions of the gênerai act for the incorporation of 
cities; being Act No. 178, of the Public Acts of 1873, and being 
chapter 80 of Howell's Annotated Statutes of'the state of Michigan. 
Section 2717 of the latter compilation is as foUows : 

"No loans shaU be made by the council or by its authority in any year ex- 
ceeding the amoimt prescribed in this act. For any loans lawfuUy made the 
bonds of the city may be issued, bearing a légal rate of interest. A record, 
showing the dates, numbers and amounts of aU bonds issued, and when due 
shall be kept by the city cltrk or comptroUer. When deemed necessary by 
the council to extend the time of payment, new bonds may be issued in the 
place of former bonds faUing due, in such manner as merely to change but 
not increase the indebtedness of the city. Each bond shall show upon its 
face the class of indebtedness to which it belongs and from what fund it Is 
payable." 

This act clearly authorizes the issuance of "bonds" bearing a légal 
rate of interest for any loans lawfully made. It also empowers the 
council to issue "new bonds," to extend thé time of payment of 
"bonds falUng due." That this contemplâtes, and by necessary im- 
plication authorizes, the issue of negotiable bonds, we hâve no doubt. 
The gênerai power to issue "bonds" must be taken to authorize 
'Ti'Onds" in the usual form of such well-known commercial obliga- 
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tions. That usaal forîn. embodies a contrâct and obligation negoti- 
able in its terras. The case of Brenham v. Bank, 144 U. S. 173, 12 
Sup. et. 559, bas no bearing upon this question. Nothing more is 
there decided than that fui act empowering a city to "borrow for 
gênerai purposes not exceeding $15,000 on the crédit of the city," 
did not authorize the issuance of negotiable obligations for the 
money so borrowed. Hère the power to issue obligations, by neces- 
sary implication, in the usual commercial form of "bonds," is ex- 
pressly given. But one meaning caja be fairly deduced from the 
terma of the act The question now presented was not discussed 
in the Brenham Case, and we hâve no doubt whatever as to the con- 
clusion we hâve announced. 

2. It is next insisted that, if the city had power to issue negotiable 
bonds, they do not on their face show compliance with the require- 
ments of section 2717, in that they do not upon their «face show 
the class of indebtednéss to which it belongs, and from what fund 
it is payable." The contention is that any def ect in thèse partic- 
ulars puts the purchaser upon his guard, and, if it shall tum out that 
the bonds were unauthorized and illégal, that the purchaser takes 
subject to ail défenses, upon the principle decided in Barnett v. 
Denison, 145 U. S. 135, 12 Sup. Ot. 819. 

Thèse bonds upon their face purport to be "refunding bonds." 
The express représentation on the face of the bonds is that they 
were not original obligations, but bonds issued to take up and ex- 
tend the time of payment of former bonds "falling due." By sec- 
tion 2717 (How. Mich. St) the city had the power to issue "new 
bonds," in place of former 'Tjonds falling due." Does section 2717, 
above set out, require that a refunding bond shall show the class 
of indebtednéss to which the original bond belonged? Bonds of 
many kinds might mature at the same time. Was it the purpose of 
this statute to trace each separate old bond into a new and distinct 
refunding bond? There might be grave diflflculties in preserving 
such identity. To get at the meaning of this provision, we must 
look to certain other sections of the same chapter. Sections 2695 
and 2701 bear upon the construction of section 2717. Thèse sec- 
tions are in thèse words: 

"Section 2695, (section 3, c. 26.) The revenues ralsed by gênerai tax npon 
ail the property In the city, or by loan to be repaid by such tax, shall be 
divlded into the foUowing gênerai funds: First. Contingent Fund: To de- 
fray the contingent and other expenses of the city, for the payment of whidi 
from sotne other fund no provision is made. Second. Fire Department Fund: 
To defray the expenses of purchasing gi-ounds, erecting engine houses thereon, 
purchaslng engines and other fire apparatus, and ail other expenses neces- 
sary to maintain the fire department of the city. Third. General Street Fund: 
To defray the expenses of opening, widening, extending, altering and va- 
catlng streets, alleys and public grounds, and for grading, paving, curbing, 
gravellng and otherwise improvlng, repairing and cleaning the streets, alleys 
and publie grounds of the city, and for the construction and repair of side- 
walks and crosswalks, and for the care thereof. Fourth. General Sewer 
Fund: To defray the expenses of sewers, drains, ditches and drainage, and 
the improvement of water courses. Fiftli. Bridge Fund: For the construc- 
tion and maintenance of bridges. Sixth. Water Fund: For constructing rés- 
ervoirs and cistems, and providing other supplies of water. Seventh. Pub- 
lic Building Fund: For providing for public btiildlngs and for the purchase of 
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land therefor, and for the érection and préservation and repair of any such 
public buildings, city hall, offices, prisons, watchhouses and hospitals as 
the council is authorized to erect and maintain, and not herein otherwise pro- 
vided for. Eight. Police Fund: For the maintenance of the police of the 
city, and to delray the expenses of the arrest and punishment of those vio- 
lating the ordinances of the city. Ninth. Cemetery Fund. Tenth. Interest 
and Sinlùng Fund: For the payment of the public debt of the city and the 
Interest thereon. Eleventh. Such other gênerai tunds as the council may 
from time to time constitute." 

"Section 2701, (section 9, c. 26.) The council may also raise such further sum 
annually, not exceeding three mills on the dollar of the assessed vahiation 
of the property in the city, as may be necessary to provide an interest and 
sinliing fund to pay the funded debts of the city and the interest thereon." 

The refuiided debt of the city, being new bonds issued to take up 
old ones, would constitute a "class of indebtedness." "This désigna- 
tion," as stated by the learned trial judge, "would show ex vi termini 
also that they are payable out of the sinking fund." The class of 
indebtedness does sufflciently appear. The bond is not an original 
bond, but a refunded bond, and its payment is referred to the sink- 
ing fund. One with the bond and the act would not hâve the slight- 
est doubt as to the class of debt or the fund for its payment The 
case of Barnett v, Denison, 145 U. S. 135, 12 Sup. Ct. 819, is not 
applicable. The act conferring authority to issue the bonds in ques- 
tion, in that case required that the bonds should show the purpose 
for which they were issued. This was held a reasonable require-' 
ment, and that the purchaser was bound to take notice of this re- 
quirement of the law. If the purpose stated was an unauthorized 
one, it gave him notice; if none was stated, "then the purchaser took 
the risk of their being Issued for an unauthorized purpose." Hère 
there has been a substantial compliance, whether the requirement be 
regarded as mandatory or directory. The act should not be con- 
strued as requiring refunded bonds to show more than that they are 
refunded bonds. The primary purpose of the requirement is such 
identification of the debt as will designate the fund out of which it 
ifl<S^^^T^^' ^^"^^^^ référence to the funds established by section 
2b95. In the Barnett Case the object in requiring the purpose for 
which the bond was issued to appear on the face of the bond, was 
to apprise the purchaser of the purpose, that he might inquire as 
to the lawfulness of the issue for that purpose. Under the act we 
are construing, "the requirement," as observed by the circuit court, 
"touches only the incidents of liquidation." The statement on the 
bond that it is a refunding bond, — a bond issued to take up bonds 
faUing due, — sufBciently answers the requirement of the statuta 

3. It seems to us that the représentations made on the face of the 
bonds estops the city, as against a bona fide holder, from disputing 
the fact that thèse bonds were issued to take up old bonds falling 
due. Power was conferred by the act upon the common council to 
issue new bonds to take up bonds faUing due. The question as to 
whether there were any such bonds is referred to the council. The 
old bonds, on the facts found by the circuit court, were at the least 
"colorable obligations." The council determlned to issue new 
bonds, and take them up. It seems to us that upon thèse circum- 
stances it did not devolve upon the purchaser of the new bond to 
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look into the validity of the funded old bonds. He might well rely 
«pon the représentation made to him on the face of the bond, as to 
thè existence of "old bonds faUing due." 

This case oomes under the class of cases of which Town of Coloma 
V. Eaves, 92 U. S. 484; Hackett t. Ottawa, 99 U. S. 86; and Chaffee 
Co. V. Potter, 142 U. S. 355, 12 Sup. Ct. 216,— are examples. The ob- 
servation of Mr. Justice Campbell in Zabriskie v. RaUroad Co., 23 
How. 381, ànd repeated by Mr. Justice Caifford in Bissell v. City of 
JeffersonviUe, 24 How. 287, is applicable hère. It is this: 

"A corporation, quite as much as an Individual, Is held to a carefui adhérence 
to truth in their deallngs with mankind, and cannot, by their représentations 
or silence, Involve others In onerous engagements, and thus defeat the cal- 
culations and daims tlielr own conduct had superindnced." 

The récitals in the new bonds, as to the fact of "old bonds falling 
due," and that the new bonds were issued to take up the old, would 
well lull an intending purchaser into security. The défense it 
might hâve made against the old bonds it elected not to make. It 
should not now be permitted to set up as against a bona flde holder 
of its refunding bonds. 

The judgment must be afflrmed. 



PEOVIDBNT SAV. LIFE ASSUR. SOC. OF NEW YOEK T. LLEWBLLYN 

et al. 

(Circuit Court of Appeals, Sixth Circuit. November 13, 1893.) 

No. 85. 

LrPB Insubancb— Application— "WAnKANTiBs. 

When the statements in the application are made part of the policy, and 
declared to be warranties, it is a good défense to show that they were 
untrue, wlthout further showing that the appUcant knew or believed them 
to be untrue. Moùlor v. Insurance Co., 4 Sup. Ct. 466, 111 U. S. 335, dis- 
tingulshed. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. Reversed. 
Statement by TAFT, Circuit Judge: 

This was a proceeding In error to reverse Ihe judgment of the circuit 
court of the United States for the eastern district of Tennessee in favor of 
M. Llewellyn, guardian of Mattie G. McGaughey and Edith G. McGaughey, 
and of Sarah R. McGaughey in her own right against the Provident Savlngs 
Life Assurance Society of New York, upon a policy of Insurance on the lifa 
of Edward W. McGaughey, the father of the persons for whose benefit the 
action was brought The défense was that thcre had been breach of war- 
ranties contained in tlie contract. 

The contract recited that "the Provident Savlngs Life Assurance Society of 
New York, in considération of the stipulations and agreements in the applica- 
tion herefor and upon the next page of this policy, ail of which are a part 
of this contract, and In considération also of the payment of $114.24, being 
the premium hereon for the first year, promises to pay Sarah R., Margaretta 
0., and Edith G. McGaughey, chiMron of Edward W. McGaughey, share and 
shaue alike, or to their légal représentatives or assigns, the sum of $6,000, 
less any indebtedness on aecount of this policy, within ninety days after 
acceptance at the office of the society in the city of New York of satisfactory 
proofs of the death of Edward W. McGaughey, of Chattanooga, couuty of 
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Hfmllton, and state of Tennessee, (the Inaured under thls policy,) provided 
such death shall occur on or before the 13tli day of Ootober, A. D. 1891. And 
the sald society further agrées to renew and extend this insurance npon 
like conditions, without médical re-examinatlon, during each successive year 
of the life of the Insured from date hereof, upon the payment, on or before the 
thlrteenth day of October In each such year, cl the renewal premiums in ac- 
cordanee with the schedule rates, less the dividends awarded hereon, subject 
to the stipulations regarding payment of premiums and violations of law. 
Clalm under this policy by death occurring two or more years after its date 
wlll be incontestable, except for fraud in obtaining this policy." On the thlrd 
page of the policy appeared a copy of the application, in whlch was glven the 
statement by the applicant of bis name, occupation, résidence, and other 
circumstances In respect to himself, at the conclusion of whlch was the fol- 
lowing: "We further déclare and warrant, Jolntly and severally, that ail the 
foregoing statements and représentations, as well as those made or to be 
made to the médical examiner, or In any certlficate of health hereafter given 
to the Society by me, are and shall be true and shall be the basls of the con- 
traet with the society If a policy be issued or renewed thereon; and that, if 
any nntrue or fraudulent statement or représentation shall hâve been made, 
or If at any tlme any covenant, condition, or agreement hereln made shall 
be violated, sald policy and Insurance shall be nuU, vold, and of no effect" 
Then followË a copy of the statements of the applicant to the médical ex- 
aminer. The nlnth question was: "Hâve you ever had any of the following?" 
under whlch was a list of 47 dlseases, one of whlch was delirium tremens,— 
to whlch question the applicant answered "No." At the close of the médical 
examlnation this statement, signed by the insured, appeared: "I hereby fur- 
ther déclare that I hâve read and understand ail the above questions put to 
me by the médical examiner, and the answers thereto, and that the same 
are warranted by me to be true, and that I am the same person described as 
above." 

Edward W. McGaughey, the insured, died December 23, 1890, withln 
the first year, about two months after the policy was issued, of heart failure 
and exhaustion, caused by a prolonged drunken spree. 

The déclaration was in the ordinary form, and among other pleas of the 
défendant was one that the deceased had falsely and fraudulently answered 
the nlnth question as above, and had had delirium tremens before fiUng his 
application. 

On the trial, évidence was introduced tending to show that the insured 
was not a constant drinker, but that he went upon perlodical sprees,— the 
length of the neriod between the sprees belng in dispute; and that when- 
ever he went upon such sprees they were continued for several days, until he 
became sick, and médical aid was called In. It further appeared without 
contradiction that at lieast one of his sprees before the issuance of the policy 
had ended in delirium tremens. The court charged the jury that, in order 
to establish its défense, based on the falsity of the statements of the insured 
In the application, the défendant must show not only that he did not teU the 
truth in them, but that he knew he was not telling the truth at the tlme. 

Eakin & Dickey, (Edwin B. Smith and W. L. Eakin, of counsel,) 
for plaintifE in error. 
Clark & Brown, for défendants in error. 

Before JACKSON and TATT, Circuit Judges, and BARE, Dis- 
trict Judge. 

TAFT, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The uncontradicted évidence showed that the insured had had 
delirium tremens before making his application for a policy. Two 
months after taking ont his policy he died from exhaustion and 
heart failure, following a debauch. Even if the statements la the 
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application <are to be treated, not as warranties but only as repre- 
sentations, in making which the applicant was merely bonnd to 
good faith, and éren if the law requires tbat the materiality of the 
représentations should appear to render their falsity a good défense, 
we think tliat It was the duty of the court in this case to direct a 
verdict for the défendant 

We think, moreover, that the court was in error in instructing 
the jury that, to constitute a good défense, the défendant company 
must show not only that the statements in the application were 
untrue, but also thiat the applicant knew or believed them to be 
untrue. The statements in the application are made part of the 
contract, and are expressly declared to be warranties, and they 
are referred to in the body of the policy as agreements and stipu- 
lations. In Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. 466, 
it was held that when there was any reason to doubt the meaning 
of the contract of insurance, it would be presunied that the state- 
ments of the applicant were to be regarded as représentations, and 
not as strict warranties, and the agreement would be presumed to 
be a warranty only that the answers were made in good faith, and 
true to the knowledge of the insured. In that case, however, the 
statements were referred to in the body of the policy as repré- 
sentations, and it was held that terms used in the policy controlled 
those used in the application. In this case, we do not see any room 
for doubt or construction. It is impossible to escape the meaning 
that the statements were intended to be warranties. Strict con- 
struction against the company cannot destroy the necessary effect 
of plain language. Parties hâve a right to contract in this wise 
if they will. Clemans v. Suprême Assembly, etc., 131 N. Y. 485, 
30 N. E. 496; Foot v. Insurance Oo., 61 N. Y. 571. 

The judgment of the circuit court is reversed, with instructions 
to ordnr a new trial. 



UNITED STATES v. WALLIS. 

(District Court, D. Idaho, S. D. October 7, 1893.) 

No. 27. 

i. PosT Office— NoNMAiLABLE Matteb— Lottekies. 

A scheme for increasing the circulation of a newspaper, whereby ail 

• paid-up subscribers receive numbered tickets corresponding to numbered 
coupons, whlch are drawn from a box by a blindfolded person, prlzes to 
be glven to the holders of certain tickets, Is a lottery, (26 Stat. 465,) not- 
withstanding that every purchaser of a ticket Is repald Its cost by receiv- 
ing the paper. 

2. LoTTEBiBs — Définition. 

The Word "lottery" embraces the éléments of procurlng through lot or 
chance, by the Jnvestment of money or something of value, some greater 
amount of money or thlng of value. 

At Law. Indictment of James H. WaUis for mailing a lottery ad- 
vertisement. On demurrer to indictment. Overruled. 

Fremont Wood, U. S. Atty. 
James H. Hawley, for défendant. 
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BEATTY, District Judge. The défendant has interposed his dé- 
marrer to an indictment based on section 3894, Kev. St., as amended 
by the aet of September 19, 1890, (26 Stat. 465,) wherein is tbe pro- 
vision: "î^or shall a'ny newspaper, circular, pamphlet or publica- 
tion of any kind, containing any advertisement of any lottery or 
gift enterprise of any kind, offering prizes, dépendent upon lot or 
chance * * * be càrried in the mails." Also it is further 
ppovided that any person who shall knowingly deposit in or send 
through the mail any such forbidden matter shall be deemed guilty 
of a misdemeanor. The indictment has two connts, by the first 
of which it is charged that défendant did knowingly deposit in the 
United States mail a newspaper called "The Post," which contained 
an advertisement as foUows, to wit: 

"Flve More Days. Arrangements Completed for Thursday's Event. Tlie 
Participants of the Drawlng. List of Subscribers Entitled to Participate. 
Flve More Days Left for Dellnquents to Pay Up. Next Thursday the grand 
drawing for tlie élégant Bldridge sewing machine to be given away to sub- 
scribers to the Post will take place at noon that day at this office. The plan 
upon which the drawing will be conducted will be as follows: Tickets, upon 
which will be printed numbers corresponding with the numbers on the cou- 
pons held by the paid-up subscribers, will be placed in a covered box. The 
flfteenth number drawn from the box will be the lucky number, the sub- 
scriber holding which wiU be entitled to the machine. The person drawing 
the numbers from the box will be blindfolded, so as not to permit of any par 
tiality, were such a thing possible. As the numbers are drawn from the box 
they will be called out, and then recorded. To make the drawing more In- 
teresting, the subscribers holding the last flfteen numbers taken from the 
box will each receive a copy of the World'a Almanac. People indebted to 
the Post can receive a chance to the drawing any time between now and noon 
next Thursday by paying up their indebtedness. Herewith are the names of 
subscribers entitled to participate in the drawing, with numbers held by each. 
If there should be any errors, we would be glad to be informed of the fact" 

The statute is directed against the use of the mails for the con- 
veyance of any advertisement of "any lottery or gift enterprise of 
any kind." This language is suflSciently comprehensive to include 
any scheme in the nature of a lottery. It cannot be deemed neces- 
sary to hère enumerate the many similar définitions given by 
lexioographers and courts of the term 'lottery." It may be suffl- 
cient to say that it embraces the éléments of procuring through lot 
or chance, by the investment of a sum of money or something of 
value, some greater amount of money or thing of greater value. 
When such are the chief features of any scheme, whatever it may 
be christened, or however it may be guarded or concealed by cun- 
ningly devised conditions or screens, it is, under the law, a lottery. 
It has been said that "in law the term lottery' embraces ail schemes 
for the distribution of prizes by chance, such as policy-playing, gift 
exhibitions, prize concerts, rafifles at fairs, etc., and includes varions 
forms of gambling." What, then, is the scheme described by the 
advertisement referred to? It is therein denominated a "drawing," 
in which each paid-up subscriber for the paper is entitled to a 
numbered ticket, for which there is a corresponding numbered cou- 
pon placed in a covered box, which is to be drawn therefrom by 
a blindfolded person, and the person holding the ticket correspond- 
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ing to the fifteenth coupon drawn is entitled to the chief prize, and 
ail thelast 15 coupons drawn also represent prizes. It is sug- 
gested that, as each ticket holder pays therefor the subscription 
priée of the paper, and gets the paper for a year, which is pre- 
sumed to be an équivalent in value, the transaction is not a lottery. 
But the purchasers of tickets do not aU receive the same; on the 
contrary, there are 16 who receive more than the others, and more, 
too, than the value paid for their tickets, aiîd through the chance of 
a drawing. It cannot be supposed that the chief purpose in pur- 
chasing 'a ticket is to obtain the paper, for that could be done in 
the usual waj vrithout tickets. The évident object of the ofÇer was 
to increase the number of subscribers by awarding prizes to those 
who shoiild hâve the fortune to draw them, and the hope of so draw- 
ing them was the inducement to procure tickets by subscribing for 
the paper. Certainly we hâve hère ail the éléments of a lottery, — ^the 
tickets, the prizes, and drawing them by chance. That the prizes 
may not be of great value does not change the principle, or make 
it legs a lottery. The only différence between this scheme and the 
usual lottery is that in this every purchaser of a ticket is repaid its 
cost by receiving the paper for a year. That this does not make 
it any the less a lottery has been too long clearly determined by the 
courts to ûow merit discussion. 

It is well settled that ail so-caUed gift enterprises and ail similar 
schemes in which each purchaser of a ticket is given something of 
value equal to its cost, when connected with a drawing by chance 
for prizes to be received by some and not others, are lotteries; and 
so is held even the familiar scheme of selling prize candy boxes. If 
any doubt can exist that this publication must be held one con- 
ceming a lottery, and within the inhibition of the statute, such 
doubt must be removéd by an examination of the latest décision of 
the suprême court upon this subject, — ^that of Horner t. U. S., 147 
U. S. 449, 13 Sup. et. 409. The Austrian government, to facilitate 
the sale of its bonds, while selling them at their face value, ûxed 
the time of their repayment and the awarding of prizes of différent 
value to purchasers by drawings by chance, to take place at différ- 
ent stated times. The court, in holding this a lottery, took oc- 
casion to fully review the law upon the subject, and, among other 
things, held that the cases of Kohn v. Koehler, 96 N. Y. 362, and 
Ex parte Shobert, 70 Cal. 632, 11 Pac. 786, referred to by defendant's 
counsel, cannot be foUowed. This décision this court must foUow, 
and under it, as well as by numerous others, it seems indisputable 
that the publication set out in the first count is such as cannot be 
transfflitted through the mails. 

It is not seriously disputed that the publication referred to in the 
second count is of the same class, but défendant contends that the 
word "prizes" is so written in such count that it may be read 
"purses," thus rendering the count uncertain; but such suggestion 
cannot be conceded. It is most probable that the public generally, 
including the proprietors of newspapers, hâve supposed that such 
publications — which hâve been common — may be lawful, and their 
transmission through the maUs not prohibited; yet, after a careful 
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examination of the law and the décisions thereunder, tlie conclusion 
seems imperative that the demurrer must be overruled, and it is so 
ordered. 



MANUFACTUREES' ACCIDENT INDEMNITY 00. v. DORGAN. 

(Circuit Court of Appeals, Sixth Circuit. November 6, 1893.) 

No. 72. 

1. Opinion Evidence— Inferencbs. 

Ttie opinion of a wltness Is not admissible where, by hls detailing the 
facts to tlie jury, tliey can draw their own inferences tlierefrom. 

2. Same — Expert Tbstimony. 

A pliysician may properly be asked as to his judgment of tlie conditions 
found in ttie body of one deceased, and wtiat they indicated as to the 
cause of death. 
8. Appeal — Objections Waivbd. 

Error in refusing to strllte eut plaintifE's évidence after he bas rested is 
waived by the introduction of évidence by défendant. 

4. Opinion Evidence — Expert Testimont. 

A physician, merely from hearing testimony as to an autopsy by those 
who performed It, cannot be asked whether the antopsy was such as to 
enable a physician to state the cause of death with any degree of certalnty. 

5. Same. 

A physician who has made an autopsy mày testify as to the necessity 
of maliing certain tests to ascertain the cause of death, where the suffl- 
ciency of the autopsy is Questioned because of the failure to make such 
tests. 

6. WiTNBss— Corboboration. 

Testimony by a physician who made an autopsy that he examined the 
stomach of deceased for traces of alcohol may be corroborated by showing 
that it had been intimated to him that deceased had been drinking that 
day. 

7. Accident Insurance — Actions on Policibs — Province of Jury. 

The Issues in an action upon an accident Insurance policy were whether 
the policy was void for breach cf a warranty by the insured that he was 
not sùbject to bodily infirmity, and whether the manner and cause of 
death were within the policy. There was évidence that the insured had 
structural defect of the heart at the time of the Issue of the policy, but 
the autopsy showed that, with the exception of a slight cold, his vital 
organs were in a normal condition; and one explanation of hls death 
was consistent with the absence of disease as a moving or contributory 
cause, and brought the case within the terms of the policy. Held, that 
both Issues were for the jury. 

8. Bamb — "BoDiLT OR Mental Infirmity." 

An anaemlc murmur, Indicating no structural defect of the heart, but 
arising simply from a temporary debility or weakened condition of the 
body, Is not within the meaning of the term "bodily or mental infirmity," 
In an application for accident insurance. In which the applicant States his 
Ireedom from such infirmities. 
0. Same— "Voluntary Exposorb to Unnecbssary Dangeb and Hazardous 

OR PERtliOUS ADVENTUKE. " 

"Voluntary exposure to unnecessary danger and hazardous or perUous 
adventure," In an accident Insurance policy exempting the insurer from 
liabllity for death nroduced from such exposure, means wanton or grossly 
imprudent exposure. 
10. Appeal — Harmlbss Ekbob. 

Failure of the charge to cover a hypothetical case which there is no évi- 
dence to support Is not prejudicial. 
v.68F.no.7— 60 
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11. Accident Instjbancb— Accidbntal Drowning. 

A drownlng caused by a temDorary trouble to which. the insured was 
not subject, but whlch was entlrely unusual and uncommon, whereby he 
fell into the water, la "accidentai," withiu the meaning of an accident 
Insurance policy. 

13. Samk— Pkoximatb and Sole Cause or Death. 

Under a provision of an accident Insurance policy that the rlsk shall not 
extend "to any case except when the accidentai Injury shall be the 
proximate and sole cause of disablllty or death," if the Insured sufEer 
death by drowning, the drownins Is the proximate and sole cause of death, 
no matter what the cause of falling In the water, unless death would hâve 
been the result wlthout the présence of the water. 

13. Same— Indirect Cause op Dkath. , 

Under a provision of such a policy that the risk shall not be extended 
to "accidentai Injuries or death resulting from or caused, directly or in- 
directly," by flts, vertigo, or other disease, an accidentai death by drowning 
results from and is caused Indh-ectly by flts, vertigo, or other disease if the 
fall into the water from which drowning ensues is caused by such disease. 

14 Same— BoDiLT Inpihmities or Disease. 

A provision In such a policy that the risk shall not extend to death 
caused by bodily infirmitles or disease does not include falnting produced 
by indigestion or a lack of proper food, or any other cause which would 
show a mère temporary disturbance or enfeeblement 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Western District of Michigan. 

At Law. Action by Susan E. Dorgan against the Manufactur- 
ers* Accident Indemnity Company on an accident insurance policy. 
Verdict and judgment for plaintiff. Défendant brings error. Af- 
flrmed. 

Statement by TAFT, Circuit Judge: 

Thls was a writ of error brought to reverse a judgment of the United States 
circuit court for the western district of Michigan, southern division, in favor 
of Susan E. Dorgan, for $5,200, on an accident Insurance policy or certillcate 
of membershlp issued by the défendant company upon the life of Thomas 
Dorgan, husband of the plalntiiï. By the terms of the policy, $5,000 was 
payable to Susan B. Dorgan, the plaintiff below, "within ninety days after re- 
celpt of satlsfactory proof to thls company of the death of the above-named 
member, effected through external, violent, and accidentai means, within the 
extent and meaning of thls contract and the condition hereimto annexed, and 
such Injuries alone shall hâve occasioned death within ninety days of the 
happening thereof." 

The évidence tended to show the following facts: 

Early in May, 1890, Thomais Dorgan, the insured, left his home In Kala- 
mazoo, Mich., with three or four companions, on a fishing excursion to a 
place not many miles distant. The party took wIth them wine, whisky, and 
béer, and provisions. They arrived at their destination in the afternoon, 
made a camp near the brook in which they Intended to fish, slept on cots 
under a tent, and arose early the next morning, about 3 or 4 o'clock, to go 
flshing. They flshed from that time until shortly before noon, when the mem- 
bers of the party came into camp for lunch. The weather was not very cold, 
and there was some simshine in the middle of the day. Dorgan spoke of 
having some difflculty with his throat and chest before going ont on the 
trip. He took something for brealsfast. He came in to lunch. The évidence 
•does not dlsdose how much he ate, if anythlng. He went back to an island 
m thé brodk, where, shortly afterwards, he was seen playlng a trout. Twenty 
minutes later he was discovered lying In the brook, with his face downward, 
and submerged In six inches of water, dead. The bank was about eighteen 
inches above the water, aûd there were In the water stones, egg-size and 
smaller, upon which he mlght hâve struCk hIs head. There were two bruises 
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on his forehead. There was some Uttle froth of a yellowish color about his 
mouth, and his face was purple. His longue was somewliat Inflamed. An au- 
topsy was held on the evening of the day foUowing the death. Tlie blood in 
the corpse at the autopsy was rather fluid, and had not coagula ted. The 
brain, the heart, and other vital organs were found in a normal and healthy 
condition. The autopsy was performed by one physlclan in the présence of 
two others. Evidence was Introduced by the défendant tending to show that 
the deceased had sufCered from détective action of the heart in Its aortic 
valve. The autopsy fa lied to reveal any such structural defect, but ail the 
tests were not applied. The évidence as to the defectlve action of the 
heart was given by the physlclan who had examined the deceased during his 
lifetime, and who testifled to a murmur accompanying the beat of the heart, 
which was said to reveal such structural defect, though he admitted such a 
murmur is sometimes présent when the action of the heart is normal, but 
the beat and circulation are feeble. There was also some évidence tending 
to show that the deceased had suffered from dlzziness caused by thls dé- 
tective action of the heart. 

Section 8 of the certiflcate of poUcy provlded "that the beneflts under this 
certificate shall not extend to hemla, orchltls, nor to bodily injury of which 
there shall be no external and visible mark upon the body of the member; 
nor shall they extend to or cover accidentai Injuries or death resultlng from 
or caused, directly or Indirectly, whoUy or In part, by or In conséquence of 
flts, vertigo, somnambulism, or any disease existlng prior or subséquent to 
the date of this certiflcate, or by blood polsoning, or by comlng In contact 
with any poisonous substance, or by poison in any form, or by inhalation 
or otherwise of any form of chloride gâs, nitrous oxide gas, or any other form 
of gas or gases of chloroform or ether, or by or in conséquence of any sur- 
gical opération or médical or mechanical treatment, or by lockjaw, nor to any 
cause excepting where the injury is the sole cause of the disabUlty or death. 
î\o claim shall be made under this certificate • * * where the death or in- 
jury may hâve happened in conséquence * • * of volimtary exposure to 
unnecessary danger, hazard, or perlions adventure, * * • or where death 
or injm-y may hâve happened while the member was, or in conséquence of his 
havlng been, under the Influence of intoxicating drinks. * * * And that 
thèse beneflts shall not be held to extend to disappearances, nor to any 
cause of death or personal Injury, imless the claimant under the certificate 
shall establish by direct and positive proof that the said death or personal 
injury was caused by external, violent, and accidentai means, clearly within 
the intent and scope of this pollcy, and was not the resuit of design, either 
on the part of the member or any other person." 

In the application which Dorgan made for membershlp in the company, 
(that is, for a policy,) he used this language: "Inclosing $5 for admission 
fee, I hereby apply for membershlp, to be based upon the followlng state- 
ment of facts, which I hereby warrant to be true. Certificate to be subject to 
ail its conditions and provisions. • • » (i3) j hâve never had, nor am 
sfubject to, flts, dlsorders of the braln, or any bodily or mental infirmity, ex- 
cept as herein stated. • • • (15) My habits of life are correct and tem- 
perate, and I understand that the certiflcate wUl not cover any accidentai in- 
jury which may happen to me either while under the influence of intoxicat- 
ing drinks, (or any other narcotics,) or in conséquence of havlng been under 
the influence tliereof. (16) I am aware that the Insurance will not extend 
to hemia, orchitis, nor to any bodily Injury of which there shall be no ex- 
ternal and visible sign; nor to any bodily injury happening directly or indi- 
rectly in conséquence of disease; nor to death or dlsability caused whoUy 
or in part by bodily inflrmities, or by disease, or by the taking of poison, or 
by any surgical opération or médical mechanical treatment; nor to any case 
exeept when the accidentai injury shall be the proxlmate and sole cause of 
dlsability or death." 

At the end of the application, Dorgan signed the foUowing: "Déclaration: 
y., Thomas Dorgan, being désirons of becoming a member of the Manufac- 
turers' Accident Indemnity Company, do hereby warrant the above state- 
ments to be true; and I hereby agrée that this déclaration and warranty 
shaU be the basls of the contract between me and the said con^pany» and that 
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the certiflcate hereby applied for Is acceptée! subject to ail the conditions, 
classifications, and provisions contained or referred to therein." 

The Company pleaded tlie gênerai Issue, and gave notice at the intention to 
prove, under that issue, that Dorgan was, at the tlme he made the appli- 
cation for the policy, subject to fainting spells or flts, disorders of the brain, 
heart disease, disease of the throat and chest, and that the statement to the 
contrary in paragraph 13 of his application above was false and untrue, ren- 
dering the policy void. The défendant also gave notice of the intention to 
prove that Dorgan did not die in conséquence of any bodily injury in vphlch 
there was any external and visible sign, but he died in conséquence of dis- 
ease, and that his death was not caused by any accident or accidentai in- 
jury which was the proximate and sole cause of his death. 

The jury, under charge of the court, returned a gênerai and spécial verdicts. 
The spécial verdicts were as follows: "First. Was Thomas Dorgan afflicted 
with heart disease at the tlme he made his application for the Insurance 
policy issued by the défendant company, and at the time the policy in évi- 
dence in this suit was issued? Aiiswer. No. Second. Was the death of 
Thomas Dorgan occasioned solely by accident, or was it occasioned or con- 
trlbuted to by disease or undue and imprudent exposure? Answer. Solely ac- 
cidentai. Third. Was Thomas Dorgan conscious at the time his body entered 
the waters of Spring brook, where he was found dead? And, if unconscious, 
was such unconsciousness occasioned by disease or undue and Imprudent ex- 
posure? Answer. First, unconscious; second, occasioned by some tempo- 
rary affliction, without undue and imprudent exposiure." 

Osborn & Mills, for plaintifl in error. 

Irish & Knappen, (E. M. Irish, of counsel,) for défendant in error. 

Before JACKSON and TATT, Circuit Judges, and BAER, Dis- 
trict Judge. 

TATT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

There are 25 assignments of error. Of thèse, 11 relate to rulings 
upon évidence. The court refused to permit défendant to ask this 
question of a witness who found the body of the deceased in the 
water: "If he had been standing, in your judgment would it hâve 
been possible for him to hâve fallen in the water in the position in 
which you found him?" We think the objection to this question 
was properly sustained. It asked for an opinion of the witness on 
facts which it was quite possible for the witness to hâve detailed 
to the jury, so that the jury might hâve drawn its own inference. 
That there are cases where the judgment of a witness as to dis- 
tance and other circumstances may be directly asked him is true, 
but such questions are not permissible when it is practicable to 
draw ont with exactness the data upon which such judgment must 
be founded. Parker v. Steamboat Co., 109 Mass. 499. It must be 
left somewhat to the trial court, and in the exercise of its discrétion 
upon this question we do not think the court erred. The same ob- 
jection was properly sustained to the question: "Had Mr. Dorgan 
roUed from the position that he was found sitting in at the point 
of the island to the right in the stream, what would the position 
of his body hâve been with référence to the position it was in when 
you found it?" This was to ask the witness the question whether, 
in his opinion, Dorgan might hâve rolled from the place where he 
was sitting to the place where he was found, and called for an in- 
ference which it was proper that the jury alone should draw. 
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On thr other liand, the following question was properly allowed 
to be put to the physician who periormed the autopsy: "Suppos- 
ing a person to kave fallen and been stunned in shallow water, 
where he made very little struggle, state wheth.er what you found 
to be the condition of the lungs would be what would be expected 
where a man came to his death in that manner." Answer: "I 
say, yes. It was precisely what we would hâve expected under 
ail the circumstances. We ail agreed to that." The witness was 
an expert, and it was proper to ask his judgment of the conditions 
which he found in the body of the deceased, and what they indi- 
cated as to the cause of death. 

The fourth assignment of error was that the court erred in re- 
fusing to strike ont the testimony of the plaintiff below when the 
plaintiff rested her case. This was équivalent to a motion to direct 
a verdict for the défendant on the plaintifl's évidence. It has been 
decided a number of times by the suprême court of the United States 
that if, after making such a motion, the défendant introduces évi- 
dence, he waives any error which the court may hâve made in not 
sustaining the motion. Insurance Co. v. Crandal, 120 U. S. 527, 7 
Sup. et. 685; Railroad Co. v. Mares, 123 U. S. 710, 8 Sup. Ct. 321; 
Insurance Co. v. Smith, 124 U. S. 405, 8 Sup. Ct. 534. 

The sixth and seventh assignments of error are based on the re- 
fusai of the court to permit questions which had been previously 
answered, and which were leading in form. We fuUy approve 
the action of the court in refusing to allow thèse questions to be 
put after a simUar one had been once answered. The practice of 
counsd in repeating the question for the purpose of emphasizing 
the answer with the jury is not to be encouraged. 

The eighth assignment of error is based on the action of the court 
in refusing to allow the following question: "You hâve heard the 
testimony in this case about the autopsy? Answer. I bave. Ques- 
tion. In your judgment, from that testimony, doctor, would you say 
that the autopsy was such as to enable a physician to state with 
any degree of certainty the cause of the death of Mr. Dorgan?" 
This question was clearly incompétent, because it asked the witness, 
who was a physician, to make his own inference as to what the 
«vidence of the other witness tended to show, and then, ui>on such 
inference, to give his opinion. To properly elicit his opinion as 
to the character of the autopsy, and its usefulness in showing the 
cause of the death, counsel should hâve stated the scope and char- 
acter of the autopsy as he understood it, so that the jury, in weigh- 
ing the answer of the witness, could know exactly upon what facts 
it was based. The différence between this question and the one 
put to the physician performing the autopsy is that hère the wit- 
ness was asked to weigh other men's évidence, a function peculiarly 
belonging to the jury, whUe there the witness was asked an expert 
opinion of bodUy conditions which he saw with his own eyes. Had 
the physician whose judgment of the autopsy was asked been prés- 
ent at the autopsy, a question caUing for his opinion as to its evi- 
dential weight in determining the cause of death would hâve been 
a proper one. 
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The ninth and tenth assisnments of èrror are based on the ruling 
of the court allowing the physician who made the autopsy to an- 
Bwer the question whether there was any occasion for making what 
was called an air or water test with the heart of the deceased. He 
stated that there was no need of such a test. We thimk that this 
was compétent, because the sufiQciency of the autopsy to show the 
normal or abnormal condition of the heart had been questioned by 
évidence introduced for the défendant, and it was, of course, proper 
to show that the tests suggested by the defendant's witnesses were 
in this case not necessary. 

The elerenth assignment of error was based upon the action of 
the court in sustaining the objection to this question put to the phy- 
sician making the autopsy: "Had it been intimated to you in any 
way that Thomas Dorgan had been drinking that day?" Answer: 
"It had." The witness had stated previously that he had examined 
the stomach to see if there was any trace of alcohol in it. It 
was an issue of act as to whether he eut open the stomach or not 
He said that he did, and, as a circumstance tending to corroborate 
him, it was hère sought to show that his attention had been di- 
rected to the question whether Dorgan had been drinking that day. 
This question was clearly admissible and relevant. It was no more 
than to ask the witness Tvhat the purpose and scope of his investi- 
gation was. 

The twelfth assignment of error was based on the refusai of the 
court to înstruct the jury that on the undîsputed évidence in the 
case the plaintifif was not entitled to recover. We are very clear 
that this request was rightly refused. 

The défendant made two issues. The flrst issue was that the 
policy was void by reason of the alleged misrepresentation by the 
insured that he had not had, and was not subject to, âts, disorders 
of the brain, or any mental or bodily inflnnity. The évidence of 
the autopsy at the time of his death was that his vital organs were 
in a normal condition, though he was suffering from a slight cold in 
the bronchial tubes. The évidence of two witnesses introduced by 
the défendant was that he had a structural defect of the heart which 
eaused dizziness. The normal condition of the heart, as testifled to 
by the physician performing the autopsy, tended to rebut this évi- 
dence, and the question of fact was for the jury, the burden being up- 
on the Company to show a breach of the warranty. 

The second issue was as to whether the manner and cause of the 
death brought it within the policy. lîie burden of proof on this 
issue was upon the plaintiff. The deceased was found in the 
water, with his face in such a position that death might hâve 
corne from suffocation by drowning, if he had been rendered un- 
conscious befOre or after striking the water. There were braises 
upon the f orehead of the deceased, indicating that his head had 
struck something hard, and the braises were of a character suiB- 
cieut, as testiâed to by an expert witness, to hâve produced un- 
consciousness. The circumstances surrounding the death, there- 
fore, were consistent with the theory that the deceased had 
slipped and fallen in such a way as to strike upon his head against 
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a hard substance, producing unconsciousness, in which help- 
less state suffocation by drowning foUowed. This was one explana- 
tion of the death consistent with the absence of disease as a moving 
or contributing cause to the accident, and certainly brought the case 
within the terms of the policy. Then there was another possible 
View which the jury in fact took, and which will be discussed here- 
after. Whether one or the other theory, or still another, satisfled 
the circumstances of the case, it was for the jury to décide. The 
court had no right to usurp the functions of the jury in this re- 
spect 

The sixteenth assignment of error is based on the following charge 
to the jury: 

"I hâve been requested by the plaintlff's counsel to instruct you something 
in regard to the inferences to be drawn from the condition of Dorgan at the 
tlme of this insurance, or about that time, as disclosed by the testimony 
about the condition of the heart, as Is covered by the physlclans, as givlng out 
the alleged rattle or murmur. Now, gentlemen, if the murmur or sound of 
disordered action which were indicated at or before the time when Dorgan 
made this application for Insurance was simply an occaslonal conséquence or 
mère debllity,— an 'anaemlc condition' they term it In sclentific language, 
(which means the same thlng, more or less;) no more or less than a debill- 
tated, enfeebled condition, laclilng of strengtii and vltality,— If that was the 
case. If what Dr. Pratt heard, and afterwards what Dr. Osbom heard, was 
simply an anaemlc murmur, an occaslonal resuit only of a weakened and en- 
feebled condition of the body, that would not be such a disease or bodlly In- 
flrmity as is warranted against. This Is but an amplification of what I hâve 
already explained to you, and Is a mère continuation by parts of the gên- 
erai proposition which I hâve laid down to yoù, namely, that the defect or 
disease must be one of a deflnlte and somewhat permanent character." 

The charge was in relation to the warranty that the insured had 
never had, and was not subject to, flts, disorders of the brain, or any, 
bodUy and mental inflrmity, 

The court had charged the jury previously that it was not mater ial' 
whether the insured knew his actual condition or not at the time 
he made his application, if in fact his warranty was not true. The 
court told the jury that m determining the question whether the 
insured was or not inflicted with any disease or bodily or mental 
inflrmity they were to inquire whether he had some spécifie ali- 
ment; that it would not corne within the scope of this warranty 
that he might, like other men or the generality of men, hâve been 
subject to occaslonal attacks of the kinds that are specifled, "but 
there must hâve been some spécifie détermination towards such con- 
dition of the body, or some part of it, as would amount to a disease 
or a bodily inflrmity." 

It seems to us that the court accurately stated the légal effect of 
the çontract contained in the application and the policy. An 
anaemlc murmur, it was admitted, indicated no structural defect of 
the heart, but arose simply from mère temporary debllity or weak- 
ened condition of the body. We do not think that this comes with- 
in the définition of "bodily or mental inflrmity," as the term is used 
in the application. The statement in the application by the in- 
sured did not, either in his contemplation or that of the company, 
srefer to any mère temporary aliment or indisposition which did not 
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tend to weaken and undermine the constitution at the time of 
tating membership. Pudritzky v. Suprême Lodge, 76 Mich. 428, 
43 N. W. 373; Brown v. Insurance Ck)., 65 Mich. 306, 32 N. W. 610; 
Insurance Oo. t. Davless' Ex'x, 87 Kj. 541, 9 S. W. 812; life Ins. 
Ce. V. Francisco, 17 Wall. 672. 

The serenteenth assignment of error is based on the following 
charge of the court: 

"If the condition of Dorgan contributlng to hls death was pfoduced by im- 
prudent and wanton exposure of himself to the périls of the day,— the cold,— 
and such exposure was grossly imprudent, in conséquence of any physical 
condition that he may hâve been in, then hls death, if that Imprudence con- 
tributed to hls death, would not be within the scope of hls policy or entitle 
a recovery." 

This should be taken in connection with the part of the charge 
recited in the twent.y-second assignment of error: 

"It la not Buch exposure as men usually are golng to talte; sach as Is inci- 
dent to the ordinary habits and customs of life. Such an exposure as that 
does not corne within the range of a défense. An exposure, in order to hâve 
been a contributlng cause, and so defeat the plaintiff's rlght to recovery in 
this case, must be something beyond the ordinary, or a wanton, a pièce of 
gross, carelessness, as we would term such in our désignation of a person'a 
conduct In the usual walks of life. If Dorgan was at the time in an enfeebled 
physical condition, that clrcumstanee may be taien Into account in deter- 
mlning whether he was making an Imprudent, wanton, and reckless exposure 
of himself,— of hls Ufe and health; but if the exposure to which he submitted 
himself was of a less degree than that, and such as I hâve descrlbed, then It 
1« not wlthln the terms of the pollcy." 

We think the language of the court properly explained to the 
jury what was meant by the words "voluntary exposure, unneces- 
sary danger, and hazardous adventure." It is questionable whether 
there was anything in the évidence requiring the plaintiff to ex- 
clude the possibility that death might hâve occurred by reason of 
exposure. 

The eighteenth assignment of error was based on this chaire of 
the court: 

"If you are satisfled from the évidence that he was at the time In- 
toxicated, so as not to be able to manage himself,— that is, not the resuit ef 
simply taking a drink, one or more, perhaps, but if he was so Intoxicated as 
that he was not fairly able to take care of himself prudently and properly,— 
and that contributed to the resuit, then such a resuit would not be within 
the scope of the policy." 

It is objected to this charge that by the policy, if the death hap- 
pened whUe the insured was under the influence of intoxicatàng 
drinks, no recovery could be had, even if such condition did not 
contribute to the resuit. It is not neceseary for us to answer the 
question of construction thus suggested, because of the évidence aa 
to intoxication. There was no évidence that the insured was in- 
toxicated, except Bo far as two circumstances tended to show it. 
Thèse were — First, the opportunity to drink afforded by the liquor 
which the fishing party brought with them; and, second, the cir- 
cumstances of the death, which were of such a character that the 
resuit might hâve been contributed to by the intoxication of the 
deceased. Without this latter iwssibility there would hâve been 
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no évidence of any intoxication whieh the court could hâve sub- 
mitted to tlie jury. Unless the intoxication did contribute to the 
death, thei-efore, no ground existed for sayioig that insured was 
intoxicated at ail. Hence the plaintiff in error was not injured 
by the failure of the court to cover in his charge a hypothetical 
case which there was no évidence to support. 

The twentieth and tv^euty-first assignments of error are based 
on exceptions taken to the following charge of the court: 

"If you flnd that branch in favor of the plaintlfC, you will then pass on to 
the second, and Inquire -whether or not this death resulted from aome ac- 
cident; simply as from, well, belng in the brooli, stumbllng there and falling 
down, and becoming unconsclous, and then drowning. Was that the fact, 
or was it, or might it with equal probabUity hâve been, the truth that from 
some condition that he was in, either one of considérable long continuance 
or short duration, it is no matter which, he fainted away, and fell into the 
brooli? Whether he fell In before or after his death would be of no consé- 
quence. Inquire what was the fact in référence to that. You must be sat- 
isfied by a prépondérance of the évidence, gentlemen, before you can render 
a verdict for the plaintiff in this case on that branch of the case; you must 
be satisfied that a prépondérance of the évidence establlshes the fact that the 
death was the resuit of an accident only, without the concurrence of any 
cause resulting from any disorder or disease or Inflrmity or deformlty of 
Dorgan's vital organs." 

We think this correctly sitated the law of the case. The lan- 
guage expressly excepted to, namely, "Whether he feU in before or 
after his death would be of no conséquence," had application to 
what the court stated immediately before, namely, that if his faint- 
ing away and falling into the brook had been the resuit of his 
bodHy condition, whether of considérable long continuance or short 
duration, the death would not be within the policy, and that, no 
matter whether he feU in before or after his death, he could not 
recover. As the charge is printed, the sentence is separated from 
that to which it evidently belongs, and a différent sensé at first 
is given to it. We hâve no doubt that in the charge to the jury 
the sentence was put where it really belongs, as a mère qualifica- 
tion or explanation of the sentence immediately preceding. 

The twenty-third assignment of error is based on the language 
of the court given to the jury in answer to the question put by them. 
The language was as follows: 

"Gentlemen of the jury, I received a communication from your foreman 
that you wish instructions upon this question of whether deceased, when he 
was on the banli of the brook, was overtaken with some temporary trouble 
that caused him to faU in and was drowned, would that be considered only ac- 
cidentai? I instruct you, if he was at that moment overtaken with a trouble 
of which he was subject,— that is, from a recmrence of a trouble to which he 
was subject,— and he then fell in the brook and was drowned, that that would 
not be a case where a recovery could be had upon the policy, because his 
physical condition was a part of the causes contributing to the death; but 
if the temporary trouble spoken of in this question was one of which he 
was not subject, but was something entirely unusual and uncommon with 
him, and that he at that time feU into the brook and was drowned, that would 
be an accident, and the death would be accidentai only." 

The jury found that the insured was unconscious when he fell 
into the brook, and that the unconsciousness was due to a tempo- 
rary affliction, in accordance with this charge. 
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The twenty-fiftJi assignment of error is based on the refusai of the 
court to vacate and set aside the verdict on the ground that the 
three spécial ûndings of tlie jury could not sustain their gênerai 
verdict. 

Upon thèse two assignments of error arises the main, difflcult, and 
doubtful question in the case. The policy provided, as we hâve al- 
ready seen, that the benefits under it extended to the death of the 
insured through extemal, violent, and accidenta^ means, and that 
it should not cover accidentai injuries or death resulting from or 
caused, directly or indirectly, whoUy or in part, by or in consé- 
quence of fits, vertigo, somnambulism, or any disease existing prier 
or subséquent to the date of the certificate, or to any cause except- 
ing where the injury was the sole cause of the disability or death. 
In the application the deceased stated that he was aware that the 
insurance wonld not extend to "any bodily injury happening, directly 
or indirectly, in conséquence of disease, or to death or disabUity 
caused whoUy or in part by bodily infirmities or disease, or to any 
case where the accidentai injury was not the proximate and sole 
cause of disability or death." 

It is well settled that an involuntary death by drowning is a 
death by external, violent, and accidentai means. Trew v. Assur- 
ance Ck)., 6 Hurl. & N. 838; Winspear v^ Insurance Co., 6 Q. B. Div. 
42; Eeynolds v. Insurance Co., 22 Law T. (N. S.) 820. 

We are of the opinion that in the légal sensé, and within the mean- 
ing of the last clause, if the deceased suffered death by drowning, 
no matter what was the cause of his falling into the water, whether 
disease or a slipping, the drowning, in such case, would be the prox- 
imate and sole cause of the disability or death, imless it appeared 
that death would hâve been the resuit, even had there been no 
water at hand to fall into. The disease would be but the condi- 
tion; the drowning would be the moving, sole, and proximate cause. 

In Winspear v. Insurance Co., 6 Q. B. Div. 42, the terms of the 
policy provided "that it should cover any personal injury caused by 
accidentai, extemal, and visible means, if the direct efifect of such 
injury should occasion his death; and it provided, further, that it 
should not extend to any injury caused by or arising from natural 
disease or weakness, or exhaustion conséquent upon disease." The 
insured was seized with an epileptic fit and feU into a stream, 
and was there drowned while sufEering from a fit. It was held 
that the death was within the risk covered by the policy, and that 
the proviso did not apply. 

In Lawrence v. Insurance Co., 7 Q. B. Div. 216, the policy pro- 
vided: 

"This policy covers Injuries accldentally occurring from material and ex- 
temal cause operating upon the person of the Insured, where such accidentai 
Injury is the direct and sole cause of the death to the insured, hnt it does not 
insure in case of death arising from flts, * * * or any disease whatsoever, 
arising before or at the tlme or foUowlng such accidentai injury, whether 
conséquent apon such accidentai injury or not, and whether causing such 
death directly, or jointly with such accidentai injury." 

The insured, while at a railway station, was seized with a fit, 
and feU forward ofE the platform across the railway, when an en- 
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gine and carriages which were passing went OA'er his body, and 
killed him. It was held that "the death of the insured waa caused 
by an accident, within the meaning of the policy, and that the in- 
Burers were liable." 
Mr. Justice Watkin Williams said in this case: 

"The true meaning of this proviso Is that, if the death arose from a fit, the 
Company are net liable, even though accidentai Injury contributed to the 
death in the sensé that they were both causes, whlch operated jointly in caus- 
Ing It. That is the meaning, in my opinion, of this proviso. But it is essen- 
tial to that construction that it shoidd be made ont that the fit was a cause, 
in the sensé of being the proximate and immédiate cause of the death, be- 
fore the company are exonerated, and it is not the less so because you can 
show that another cause intervened and assisted in the causatlon." 

Af ter giving some illustrations, the learned justice continued : 

"I therefore put my décision on the broad ground that, accordlng to the true 
construction of this policy and this proviso, this was not an act arlsing 
from a fit, and therefore whether It contributed directly or Indirectly, or by 
any other mode, to the happening of the subséquent accident, seems to me 
whoUy immaterial, and the judgment of the court ought to be In favor of the 
plaintiff." 

Thèse cases are referred to with approTal by Mr. Justice Graj 
in delivering the opinion of the suprême court in case of Insurance 
;Oo. V. Crandal, 120 U. S. 527-532, 7 Sup. Ct. 685. They sufaciently 
establish the proposition that, if the deceased in this case died by 
.drowning, then drowning was in law the sole and proximate cause 
'of the disabllity of death. 

We now proceed to inquire whether, if the fall of the deceased 
into the water was caused by fits, vertigo, or any disease, such ac- 
Jcidental death could be said, within the meaning of the policy, to 
liave been "caused directly or indirectly, wholly or in part, by or in 
j conséquence of such âts, vertigo, or disease." In our opinion the 
ladjective "accidentai" qualifies not only "injuries," but also "death," 
and therefore an accidentai death by drowning does resuit from, and 
is caused indirectly by, flts, vertigo, or other disease, if the fall into 
the water, from which drowning ensues, is caused by such disease. 
The exception is broader than the exceptions in the policies con- 
sidered in the Winspear and the Lawrence Cases, and is made so 
by the use of the word "indirectly." As can be seen from the 
words of Mr. Justice Williams quoted above in the Lawrence Case, 
if that policy had provided that it should not apply to an accident 
to which a fit contributed indirectly, the company would not, in his 
opinion, hâve been liable. 

We are therefore flnally brought to the question what the words 
"disease and bodily infirmity" include. We think the charge of 
the court below upon this point must be sustained. In a broad, 
generic sensé, any temporary trouble by reason of which a man 
loses consciousness is a disease. It is a condition of the body not 
normal, and produced by the imperfect working of some func- 
tion, but as the imperfect working is not permanent, and the 
body returns at once, or in a short period of time, to its normal con- 
dition, it does not rise to the dignity of a disease. A fainting spell 
produced by indigestion or a lack of proper food for a number of 
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hours, or from any other cause which would not indicate any disease 
in the body, but would show a mère temporary disturbance or en- 
f eeblement, woidd not come within the meaning of the words "disease 
and bodily infinnity," as used in this policy. 

It is a well-settled rule in the construction of insurance policies of 
this character, which the insured accepts for the purpose of cover- 
ing ail accidents, to construe aU language used to limit the liability 
of the Company, strongly against the company. Policies are drawn 
by the légal advisers of the company, who study with care the dé- 
cisions of the courts, and, with those in mind, attempt to limit as 
narrowly as possible the scope of the insurance. It is only a fair rule, 
therefore, which courts hâve adopted, to résolve any doubt or am- 
biguity in favor of the insured and against the insurer. Fitton 
V. Insurance Co., 17 C. B. (N. S.) 122; Insurance Co. v. Crandal, 120 
U. S. 527-533, 7 Sup. Ct 685; Association v. Newman, 84 Va. 52, 3 
S. E. 805; Healey v. Association, 133 Hl. 556, 25 N. E. 52. Our 
view of what the word "disease" must be limited to in this policy is 
sustained by the décisions of the suprême court of Michlgan in 
Pudritzky v. Suprême Lodge, 76 Mch. 428, 43 N. W. 373, and Brown 
T. Insurance Co., 65 Mich. 306, 32 K W. 610, and also by Insurance 
Co. V. Daviess' Ex'x, 87 Ky. 541, 9 S. W. 812. 

In Life Ins. Oo. v. Francisco, 17 Wall. 672, a physician testifled 
that the person, who had died 24 days after the policy issued, had 
the disease of indigestion, torpid liver, and colic, and that he died 
from acute hepatitis; whereas several acquaintances of the de- 
ceased testifled that they had never known him to be unwell, or 
if so more than very slightly, and that they considered him to be a 
healthy man. The défense of the insurance company was that the 
décèdent had answered, in reply to the usual questions, that he had 
no sickness or disease. In référence to this issue the court in- 
structed the jury that it was for them to détermine from the évi- 
dence whether the person whose life was insured had, during the 
time mentioned in the questions propounded on maMng the applica- 
tion, any affliction that could properly be called a "sickness or 
disease," within the meaning of the term as used, and said: 

"For example, a man might hâve a sUght cold in the head or slight head- 
ache, that in no way serlously affected his health, an affliction which might 
be forgotten in a week or a month, which might be of so trifling a char- 
acter as not to constitute a 'sickness or disease,' within the meaning of the 
term as used, and which the party would not be required to mention In an- 
swering questions." 

This charge was held good. 

The point made under Ûie twenty-fifth assîgnment of error is that 
there was no évidence to sustain the flnding of the jury that the un- 
consciousness of the deceased, during which drowning ensuer"^ was 
caused by a temporary affliction. There certainly was no direct 
évidence of this cause. No one was présent to see how the death 
in fact did occur. The conclusion of the jury in any case must be 
based upon inference from circumstances, and not from direct évi- 
dence. There was the circumstance that the deceased was found 
dead, with his face submerged in water, in such a position that 
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drowniûg might hâve caused his death. There was the expert évi- 
dence of the physician who performed the autopsy to the effect that 
the condition of the body of the deceased after death indicated 
death by drowning, and was what might be expected if the de- 
ceased had been drowned. There was the évidence of the same 
physician that the vital organs of the deceased were normal, and in- 
dicated the présence of no disease. Assnming thèse facts proven, 
(and, there having been évidence to prove them, the jury had a right 
to conclude that they were facts,) it would be a very reasonable in- 
ference that a man would not drown in water only six and a half 
inches deep unless he were unconscious as he lay in the water. 
Something mnst hâve produced the unconsciousness. It was not 
produced by disease, because the autopsy tended to show that the 
deceased was not sufEering f rom disease ïikely to cause unconscious- 
ness, and the jury might well hâve inferred that the bruises upon 
the head did not indicate a sufficient concussion to produce uncon- 
sciousness. Eeasoning by exclusion, therefore, the jury might from 
the circumstances properly hâve found the verdict which they did 
find, namely, that the unconscious and helpless condition of the in- 
sured in which drowning ensued arose, not from disease, but from 
indigestion or want of food, or some other temporary cause. 
The judgment of the court below is afflrmed, with costs. 
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(Circuit Court of Appeals, Sixth Circuit Ootober 2, 1893.) 

No. 79. 

1. Appeal— Discrétion of Trial Coukt. 

The refusai of the trial court to allow a défendant In an action on an ac- 
ceptanee, who has been examlned by plaintifC to prove the fact of ac- 
ceptance and the performance of a condition thereof, to glve évidence on 
cross-examlnation to sustaln his défense, is not reviewable. 

2. Nbgotiablb Instruments— Dépenses— Claimb dp Third Pbhsons. 

In an aotion on an acceptance payable out of the proceeds of certain 
notes, évidence that such proceeds are clalmed by third persons is irrele- 
vant. 
8. Same— BoNA Fidb Phrchasers— Fbaud. 

Evidence of frand In procurlng an acceptance Is inadmissible, In an ac- 
tion thereon against a holder in good faith for a valuable considération. 
4. Same — Accounts bbtwben Drawer and Acceptor. 

As to the holder of a draft in good faith and for a valuable considéra- 
tion, the acceptance of which Is made payable out of the proceeds of cer- 
tain notes, no inquiry can be made into the state of accounts between the 
drawer and acceptor as to such proceeds, after the same hâve been pald. 
6. Same — Considération. 

To procure an acceptance, the drawer exhibited a telegram from the 
assignée of his interest in notes, out of the proceeds of which the ac- 
ceptance was payable, which stated that a reassignment of such interest 
to the acceptor had been mailed, but which statement was in fact untrue. 
Seld, that there was suflSlcient considération for the acceptance, notwlth- 
standing the false statement, as the assurance that the assignment had 
been mailed was équivalent to its actual delivery, and transferred to 
the drawer the acceptor's obligation to the assignée. 
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In Errof to the District Court of the United States for the South- 
ern Division of the Western District of MicMgan. 

At Law. Action by the Malcolm McDonald Lumber Company 
against Bicliard A. Seymoùr on an acceptance. A yerdict for plain- 
tÔ wâs direeted by the court, and judgment for plaintifC was en- 
tered thereon. Défendant brings error. Affirmed. 

Statément by SWAIT, District Judge: 

This is au action of assumpslt brought upon delendant's acceptance of the 
folio wing instrument, vlz.: 

"$3,250. Manistee, Michigan, August 21, 1889. 

"At slght pay to the order of myself thirty-two hundred and flfty dollars, 
value recelved, and charge same to account of 

[Slgned] "H.. A. TlfCany. 

"To R. A. Seymour, Manistee, MIch." 

Defendant's acceptance on the face of the draft is in thèse words: 

"Accepted. Payable ont of the proceeds of the J. H. Potts notes when 
discounted by me. E. A. Seymour." 

The draft has the foUowing indorsements: 

"Pay to the order of 0. B. Osborne. 

[Slgned] "H. A. TifCany." 

Agaln: 

"Pay to the order of the Malcolm McDonald Lumber Company without re- 
courae at any tlme on me. 0. B. Osborne." 

The exécution of the draft, the indorsements, and the acceptance were 
proved. Défendant pleaded the gênerai issue, to which was appended, under 
the Michigan practlce, a notice of spécial matter which would be insisted upon 
in défense. The matters offered to be shown under this plea and notice were 
that plaintiff was not a bona flde holder for value and without notice of 
defendant's rights and equitles of the draft and acceptance sued upon; that, 
at the commencement of this suit, défendant was not Indebted to TifCany, 
the drawer, or to the plalntifC, upon any proceeds of said Potts' notes, or upon 
any other matter, but, on the contrary, Tiffany owed défendant a large amount 
of money upon this and other unsettled matters of account; and that there is 
pending and undetermined in the circuit court of the United States for the 
western district of Michigan a suit in equity commenced December 3, 1891, 
wherein the identical subject-matter of this action is in controversy, in 
which both the parties to this cause are défendants; and that a détermination 
of the issue in said suit in equity vvill décide the whole Issue In the présent 
action at law. 

The facts which culmlnated In the exécution of this draft and acceptance, 
and considération for the same, condensed from the record, are that the de- 
fendant and H. A. Tiffany, Frederick Seymomr, and N. R. Smith were co- 
partners in the ownership of certain land and other property. They sold 
the lands to one Potts for $55,000, receiving $18,333 in cash, and, for the re- 
mainder of the pxu-chase money, Potts' four promissory notes for $9,166.66 
each. Tiffany's Interest in the copartnershlp was three-eighths. On June 
26, 1889, Tiffany, for the expressed considération of $7,000, sold and asslgned 
to James Frazer ail his (Tiffany's) rlght, title, and interest in the said Potts' 
notes and the coUaterals, and this was known to défendant when he accepted 
the draft in suit. TifCany had also prevlously assigned a part interest in said 
notes and coUaterals to one Cartier. In August, 1889, Tiffany went to Manistee, 
Mlch., as the agent of Frazer, and presented for defendant's acceptance a draft 
drawn by Frazer on défendant for $3,250, which was indorsed by Frazer gen- 
erally, and which Seymom:, the défendant, "accepted, payable ont of the pro- 
ceeds of the Potts notes when discounted by me." For ulterlor purposes of 
his own, Tiffany, after the receipt of this acceptance from Seymour, tele- 
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graphed Fraaer, his principal, that Seymour had refused to accept the draft, 
and Instructed him to "reasslgn my assignrnent to you to K. A. Seymour, 
Manistee, and send to him by flrst mail. Wlre Seymour when you bave 
mailed It." Upon receipt of this dispateh, Frazer sent défendant a tele- 
gram In thèse words: "R. A. Seymour. Hâve mailed reasslgnment Tiffany's 
interest In Potts' papers to you. J. Frazer,"— and TifCany then applled to 
défendant to change the acceptance accordingly. Seymour, on the faith o£ 
Frazei^S telegram, thereupon destroyed the flrst draft and acceptance, aad 
executed the acceptance in suit In favor of Tiffany for the same amount, $3,- 
250. Frazer, however, faUed to mail the reasslgnment, nor was It ever de- 
llvered eitber to Seymour or Tiffany. Tiffany went to Milwaukee next day, 
and was there met by Frazer, who demanded the draft, but Tiffany refused 
to surrender It Tiffany testlfled that défendant delivered to him the draft 
and acceptance In considération of Frazer's reasslgnment of the Interest in 
the Potts' notes, and his (Tiffany's) Interest in sereral other deals. Seymour, 
on the contrary, says that the only considération was the reasslgnment to 
him of Tiffany's Interest In the Potts notes held by Frazer, and this was 
merely nominal. The draft was indorsed by Tiffany to Osbome, his brother- 
in-law, and by the latter, at Tiffany's Instance, indorsed and delivered to 
plaintlff, who credited it at Its face value upon Tiffany's indebtedness to 
plaintlff, to whom he was then owing $5,400. There is no évidence that 
plaintiff had notice of the circiimstances under which the acceptance was 
given, the considération therefor, or of any other inflrmity In Tiffany's or 
Frazer's tltle thereto. At the conclusion of the testimony, the court directed 
a verdict for the plaintiff. 

McAlvay & Grant, for plaintiff in error. 

Mram A. Fletclier and George P. Wanty, for défendant in error. 

Before TATT and LURTON, Circuit Judges, and SWAIJ, Dis- 
trict Judge. 

\SWA3i}, District Judge, (after stating the facts.) Although tlie 
court below directed a verdict for tlie plaintiff on the ground that 
no défense cognizable at law had been shown to the acceptance, 
the défendant is still at liberty to show either that there was suffi- 
cient évidence to go to the jury, or that questions of law appar- 
ent upon the record would control the case in opposition to the 
direction. It is claimed hère not only that the évidence adduced 
by the défendant and received by the court required the submis- 
sion of the cause to the jury, but also that the court excluded com- 
pétent ând material évidence which might fairly hâve changea the 
resuit. This contention makes it necessary for us to pass upon 
the sufficiency of the évidence admitted below, and the admissibUity 
of that tendered and excluded. 

1. A preliminary question arises upon the niling of the court 
made upon the cross-examination of défendant, who was examined 
as a witness for the plaintiff. Upon his direct examination he 
had testlfled substantially that he signed the acceptance, and that 
the Potts notes, from the proceeds of which it was payable, were 
paîd to him before this suit was commenced. This was the es- 
tent of his examination in chief. Upon cross-examination, défend- 
ants counsel then sought to show by the witness that Tiffany ob- 
tained the acceptance from Seymour by misrepresentation and 
fraud; that Tiffany came to Manistee, and saw Seymour as the 
agent of Frazer, and in Frazer's interest procured defendant's ac- 
ceptance of the flrst draft, which was destroyed upon the delivery 
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to Tiffany of the draft and acceptance in suit The court exclud- 
ed the évidence as not proper cross-examinatipn. There was no 
error in this nilîng. The rule has long been settled that the cross- 
examination of a witness must he limited to the matters stated in 
his direct examination. If the adverse party desires to examine 
him as to other matters, he must do so by calling the witness to 
the stand in the subséquent progress of the case. Houghton v. 
Jones, 1 Wall. 706; Kailroad Oo. v. Stimpson, 14 Pet. 461; WHls v. 
Bussell, 100 U. S. 621, 625. In the case last cited it was further 
held that a judgment will not be reversed merely because it ap- 
pears that the rule limiting the cross-examination to the matters 
opened by the examination in chief was applied and enforced. The 
course and extent of cross-examination, when directed to matters 
not inquired about in the principal examination, is very largely sub- 
ject to the control of the court, in the exercise of a sound discrétion 
which is not reviewable on a writ of error. Eea v. Missouri, 17 
WalL 542; Johnston v. Jones, 1 Black, 216. A further answer to 
the argument upon this "point is the fact that défendant was al- 
lô wed to introduce évidence of most of the matters excluded as im- 
proper cross-examination. This ruling, therefore, worked défend- 
ant no injury. 

2. It is argued that the court below erred in refusing to admit 
in évidence the flles and records in the suit in equity brought by 
John A. Holmes against the parties to this action and others, and 
then pending in the court below. The avowed purpose of this 
évidence was to show that Holmes, the complainant in the suit in 
equity, claimed that Seymour was liable to him as assignée of 
Frazer, under Tiffany's assignment to Frazer, for the amount of 
the acceptance in suit hère, or whatever may be found due Holmes, 
as such assignée, from the défendants on an accounting. The évi- 
dence tendered was clearly irrelevant to the issue in this cause, 
and incompétent to affect the plaintiff's right of action. The ques- 
tion hère îs whether the défendant had become liable to the plain- 
tiff on his acceptance. His possible liability to complainant in 
the equity suit could constitute no légal défense to the express en- 
gagement upon which he was sued hère. Whether or not Holmes 
has an équitable title to the proceeds of the draft superior to that 
of the Malcolm McDonald Lumber Company is an issue to be de- 
termined in the suit in equity, and, however ît may be decided,, 
its pendency cannot in this action affect the status of the plain- 
tifif suing upon the express contract of the acceptor. It is open 
to Seymour, by a cross biU in the suit of Holmes, if necessary, or 
by a biU of interpleader against his codefendants and Holmes, 
to compel the several claimants of the fund to litîgate their claims 
to it inter sese, and thus shield himself against either plaintiff's 
or Holmes' claims, as either may be concluded by the decree. Even 
that course may be unnecessary, as suggested by Judge Severens, 
since the fédéral courts, "sitting as courts of law, hâve an équitable 
power over their own process to prevent abuse, oppression, and in- 
justice, which may be invoked by a stranger to the litigation as in- 
cident to the jurisdiction already vested, and without regard to his 
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own citizensMp." Gumbel t. Pitkin, 124 U. S. 131, 8 Sup. Ct. 379. 
Nor is the pendency of the suit in equity ground for abatement of 
the action at law. Kittredge v. Eace, 92 U. S.- 116; Graham v. 
Meyer, 4 Blatchf. 135; Paul v. Hurlbut, 5 Keporter, 738. Whetlier 
the pendency of a prior suit in equity in the same court or in a 
state court is ground for abatement of a suit in a fédéral court of 
the same district is a question not presented by this record. The 
subject is discussed at length by Judge Love in Brooks v. MUls Go., 
4 Dill. 524, and the note appended. See, also, Hughes v. Elsher, 5 
Fed. 263. In ail cases, however, to sustain a plea of the pendency 
of another action in abatement of a second suit, two things must 
generally concur: First, that the second suit should be by the 
same plaintifl against the same défendant; secondly, that it should 
be for the same cause of action. "AU the authoritles agrée," says 
Judge Story, "that the plaintiff must be the same, for otherwise 
the cause of action cannot in a just and légal sensé be the same." 
Wadleigh v. A'^eazie, 3 Sumn. 167. The court therefore properly 
excluded the files and records offered in évidence. 

3. The 3d, 4th and 5th assignments of error may be considered 
together. Defendant's witness Frazer was asked if, in his inter- 
view with Tiffany at Milwaukee, the day after the acceptance was 
executed, he supposed that the draft Seymour accepted was that 
which he (Frazer) had given Tiffany. This was clearly immaterial. 
Frazer's supposition as to the identity of the draft could in no 
degree aflect Seymour's obligation on that accepted, nor could it 
avaU for Seymour's défense in this cause to show what amount 
Frazer expected to receive on the draft he had drawn and in- 
trusted to Tiffany. The grounds on which the admissibility of this 
évidence is urged is that the matters offered are part of the res ges- 
tae, and indispensable to show the fraud practiced on Frazer by 
Tiffany; but as the plaintiff was in no'way connected with that 
fraud, nor can the défendant învoke it to defeat plaintiff's right 
of action on the facts of this case, the fact sought to be shown 
had no relation to this contre versy; it is res in ter alios acta. 
Equally incompétent was the state of the accounts between Tif- 
fany and Seymour which the court excluded. While defendant's 
acceptance was undoubtedly conditional in form, the condition had 
been performed by the collection of the Potts notes, and the ac- 
ceptance became absolute. The défendant was bound to express in 
his acceptance ail the conditions upon which it depended, and he 
could not add to them against a holder who had acquired it in 
good faith, and for a valuable considération. U. 8. v. Bank of 
Metropolis, 15 Pet. 377, 396, 397. See, also, Burnes v. Scott, 117 
U. S. 582, 586, et seq., 6 Sup. Ct. 865. 

4. The court held that there was sufflcient évidence of consid- 
ération for defendant's acceptance arising out of the assignment, 
and this ruling is assailed as erroneous. Whether the testimony 
of Tiffany or that of défendant be taken as to the considération for 
the acceptance is of no conséquence. Tiffany says that the con- 
sidération was his assignment to Seymour of ail his interest in va- 
rioua joint bills in which they had been engaged, including his in- 

v.58F.no.7— 61 
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terest in the Potts notes. Défendant'» testimony admits that, in 
giving the acceptance, défendant acted on the assurance contained 
in Frazer's telegram that he had malled the assignment of Tiffany's 
interest. On either Tiew, both Seymour and Tîffany regarded the 
assignment of the latter's interest in the proceeds of the Potts notes 
as of some value, and dealt on that basis. It mattera not, there- 
fore, what was the extent of Tiffany's interest in that fund, or 
whether, as he states, there was 'an additional considération which 
induced Seymour's action. Nor did Frazer's failure to mail the 
assignment to Seymour deprive the contract of considération. For 
his own reasons, Seymour desired the assignment, and was content 
to act upon Frazer's assurance that it had been sent. By his tele- 
gram, Frazer invited Seymour to deal with Tiffany for the reas- 
signment, and Frazer's assurance that he had sent that instrument 
was itself a sufiicient considération, and équivalent to îts actual 
delivery. It transferred Seymour's obligation to Frazer over to 
Tiffany, where Seymour evidently wished it to be. PhUpot v. Grun- 
inger, 14 Wall. 577. 

5. Upon the facts shown, the instruction of the court directing 
the verdict for the plaintiff was clearly right. Admitting every 
inference in defendant's favor that could properly be drawn from 
the évidence, no légal défense to plaintifE's action was established. 
Seymour's good faithin the transaction is unquestionable. Tîf-; 
fany's action îs indefensible, and was a fraud upon Frazer, but of i 
:that Seymour had no right to complain. He must seek protection; 
lagainst double liability in a court of equity. His défense is purely', 
lequitable; a court of law can no more take cognizance of it thanj 
la court of equity can entertain a suit upon a purely légal title.i 
iBurnes v. Scott, 117 U. S. 582, 587, 6 Sup. Ct. 865. Hendrick v.| 
jLindsay, 93 U. S. 148. 

The Judgment of the circuit court must be afftrmed, with costs. 



In re BBNSON. 
(Carcult Court, N. D. Oalilornla. NovembOT 23, 1893.) 

1. INDICTMBIÏT — SUFPICIBNCY— WORDS OF StATUTE— CONBPIRACY. 

It Is not sufflcieiit to charge a conspiracy to defraud the United States 
In the gênerai language of Rev. St. § 5440. U. S. v. Hess, 8 Sup. Ct. 571, 
124 U. S. 483, applled. 

2. Bame— Stjfpicibncy of Facts Aileged. 

An indlctinent for conspiracy to defraud the United States Is Insuffl- 
clent, which charges, in substance, that défendants, knowlng tlie terms of 
a contract whereby a certain deputy surveyor agreed to survey certain 
public lands for an agreed compensation, made flctltious surveys and 
false fleld notes, and decelved the surveyor gênerai into approvlng the 
same and certifying accounts for money payable to the said deputy 
suryèyor, but which does not charge that deiCendants acquired, or pre- 
tended to hâve acquired, any interest In said contract, or that they per- 
sonated said deputy surveyor, or that he was a party to the consptraey, 
for this falls to show that the schéma could hâve resulted In defrauding 
the United States. 
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At Law. Pétition by John A. Benson to be discitarged on writ of 
babeas corpus from tbe custody of the United States marshial for 
the district of California, in which bé is now held awaiting trial in 
the United States circuit court for said district upon an indictment 
Petitioner discharged. 

J, 0. Campbell, for petitioner. 

CSias. A. Gurter, U. S. Atty, and P. S. Stratton, Spécial Asst U. S. 
Atty., for the United States. 

HAIfFOBD, District Judge. To gire a clear understanding of 
this case and of my reasons for granting tbe pétition, it is necèssary 
to make a brief statement of the proceedings connected with the in- 
dictment set forth in the pétition, as the same appear of record. 
The acts for which the govemment prosecutes the petitioner, M. P. 
Reilly, George H. Perrin, and others were conunitted in the state of 
California prier to the act of congres» dividuig the district of Cali- 
fornia, and creating the southem district of said state, and estab- 
lishing United States circuit and district courts for said new dis- 
trict, and continuing the previously existing circuit and district 
courts as circuit and district courts for the northem district of Cali- 
fornia. The act contains the f oUowing saving clause : 

"Sec. 11. That ail offenses heretofore committed In the district of California 
sbaU be prosecuted tried and determtned in tbe same manner and with 
the same eSect to ail intenta and purposes, as if this act had not been 
passed." 24 Stat 310. 

To give effect to this provision, the courts hâve held that for the 
prosecution, trial, and décision of ail cases for offenses committed 
within the state prier to the date of tbe act, and for the purpose of 
issuing and enforcing judicial writs and process in such cases, the 
courts for the district of California continue to exist. U. S. v. Ben- 
son, 31 Ped. 896, 12 Sawy. 477. In November, 1887, a grand jury 
presented to the circuit court for said district a number of indlct- 
ments, ineluding the indictment against Benson and Eeilly set forth 
in the pétition, and a similar indictment against Perrin, McNee, 
and Benson, to which further référence will be made. Indictments 
in kindred cases were also retumed to tbe district court in December, 
1886, and to the circuit court in February, 1888. The défendants, 
upon being arraigned, by pleas in abatement and demurrers denied 
the jurisdiction of the courts, and questioned the validity of each of 
the several indictments on various grounds, but in most of the cases 
their pleas and demurrers bave been overruled. The prosecution 
of thèse cases has necessarily caused great expense to the gov-' 
emment. The successive incumbents of the oflûce of United States 
attorney for the district and spécial counsel on behalf of the govem- 
ment bave been vigorous and untiring in their efforts to succeed, 
and those now in charge of the cases, are still uncompromising and 
zealous. Among other causes for delay in the final détermination 
of the cases hâve been changes in the judiciary by the death of the 
circuit judge for the ninth circuit and of the district judge for the 
northem district of California. The présent circuit judge residing 
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in the district and district judge for the northern district of Cali- 
f ornia are both disquallified in thesé cases by reason of having been, 
in the performance of dffîcial and professional duties previous to 
their respective appointiûents to the bench, required to act in mat- 
ters connected with the prosecution of thèse cases. To facilitate 
the proceedings, the district judge for the district of Washington 
has been, pursuant to section 592, Eev. St., désignât ed and ap- 
pointed to hâve and exercise thè powers of district judge for the 
district of California, and to hold a circuit court for said district, 
commencing on a day set for the trial of the case upon the indict- 
ment set forth in the pétition and another similar case. Thereupon 
the défendants in the two cases for which trials had been so ar- 
ranged, by their attorneys, applied to said district judge for leave to 
withdraw their pleas of not guilty, and to again présent the ques- 
tions as to the validity df the indictments by demurring thereto. 
After hearing full arguments, I found the objections to the indict- 
ments to be serious. ï entertained grave doubts whether the de- 
fects in the indictments would be cured by verdicts against the de- 
fendantS) and deemed it tô be inexpedient for the govermnent to go 
to trial in said cases unless such verdicts, if secured, could be law- 
fully sustained. Therefore, said applications were granted, and 
afterwards the demurrers were argued before Hon. William B. Gil- 
bert, circuit judge, and myself, and taken under advisement. Upon 
Consulting together, the judges found it impossible to render a dé- 
cision sustaining said indictments without disregarding the rules 
of pleading in criminal cases nnder the laws of the United States, 
as given and repeatedly afiirmed by the décisions of the suprême 
coiirt, and we were reluctant to sustain the demurrers, because 
thèse indictments, with others, had been previously demurred to, 
and the court had sustained them, and, no opinion having been flled, 
we were in the dark as to the reasons for the court's ruling, We 
therefore announced that the order flxing a date for the trials would 
be vacated, and that we would hold the demurrers under advise- 
ment until the justice of the suprême court allotted to the ninth 
circuit, the only surviving judge of the circuit court who had pre- 
viously considered the demurrers, could be induced to hear a re- 
argument, or at least be consulted. The trials being thus postponed 
indeflnitely, the défendant Benson was by his surettes surrendered 
into the custody of the marshal, and he then flled his pétition for a 
writ of habeas corpus in the circuit court for the northern district 
of California. 

Having regard to the right of the defeated party, whether it be 
the govemment or the prisoner, to appeal from tlie judgment of the 
circuit court to the circuit court of appeals, and as Judge Gilbert 
would be disqualifled from sitting as a member of the appellate court 
if he shpuld décide the case in the circuit court, he deemed it expédi- 
ent and necessary to make an .order designating the district judge 
for the district of Washington to hold said circuit court during the 
pendency of the habeas corpus proceedings. The writ having been 
issued, the marshal made retum thereon, showing that he holds the 
petitioner awaiting trial upon the indictment set forth in the peti- 
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tîon under a mîttînms îssued by the circuit court for the district of 
California, after the surrender of the petitioner by his bail, and net 
otherwise. Thereupon the prisoner's attomey moTed for his dis- 
charge on the ground that the retum is insufficient, inasmuch as it 
admits that the prisoner is detained in actual custody for no cause 
other than to hold him for trial upon the indictment set forth in his 
pétition; that said indictment does not charge the commission of 
any acts constituting a crime under the laws of the United States, — 
and hence the petitioner is deprived of his liberty without due pro- 
cess of law, in violation of the provisions of the fourteenth amend- 
ment to the constitution. This is the only ground for the motion 
which I hâve considered, although the pétition states that the im- 
prîsonment is illégal for other reasons. 

The Indictment is set forth in haec verba in the pétition. It 
is founded upon section 5440, Kev. St., and attempts to charge an 
unlawful conspiracy to defraud the United States. The flrst count 
charges: 

"That John A. Benson and M. F. Reilly, late of the district of Oallfornla, 
heretofore, to wit, on the 17th day of December, In the year of our Liord one 
thousand elght hundred and eishty-four, at the city and county of San Fran- 
cisco, State and district of California, and withln the jurlsdlction of this hon- 
orable court, dld unlawfully, corruptly, and wlckedly conspire, combine, and 
agrée together, and with divers other persons to the said grand jurors un- 
known, to defraud the United States of a large sum of money, to wit, the 
sum of twenty-flye hundred, lawful money of the United States, by the means 
and in the manner foUowing: That is to say, that they, the said John A. Ben- 
son and M. F. Reilly, well knowing that a certain contract had, before the 
date last hereinbefore stated, been procured, secured, and entered into by 
and between John W. Fitzpatrick, then and there being a United States dep- 
uty surveyor in and for the state of California, on the one part, and W. H. 
Brown, then and there being the United States stirreyor gênerai in and for 
the state of California, on the other part, whereby the said John W. Fitz- 
patrick, in his capacity aforesald, in substance and effect undertook, agreed. 
and promised." 

FoUowing the foregoing quotation is a minute statement of the 
stipulations, terms. and conditions of a contract to survey certain 
public lands v^hich are described, vrith repeated allégations that 
said Benson and Eeilly each had fuU knowledge of each of said 
stipulations, terms, and conditions, the substance of which are as 
foUows: Said Fitzpatrick agreed that he would in person, and 
in his oiBcial capacity as a United States deputy surveyor, truly 
and faithfuUy survey the lands described, and establish and mark 
ail the Unes and corners thereof, in strict conformity with the laws 
of the United States, the printed manual of surveying instruc- 
tions, and other surveying instructions issued by the commissioner 
of the gênerai land olHce, and with such spécial instructions as 
he should receive from the surveyor gênerai in conformity there- 
with ; that said Fitzpatrick would not commence said surveys until 
he should be officially notifled of the approval of the contract by 
the commissioner of the gênerai land office; and that he would com- 
plète the same, and return true fleld notes thereof to the surveyor 
gênerai on or before the 80th day of June, 1885. Compensation for 
making said surveys was to be at specified rateSj and no accounts 
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therefor to be paid unless properly certifled by the surveyor gênerai 
in his officiai capacity, nor until approred plats and certifled tran- 
scriptB of the field notes should be flled in the gênerai land oflace, 
and no payments to be madç for snrvejs not executed by said Fitz- 
patrick in his own proper person. After alleging that said con- 
tract was on December 17, 1884, duly approved by the commissioner 
of the gênerai land office, and that Fitzpatrick was offlcially noti- 
fied thereof, the indictment, in the first connt, then proceeds as 
foUows: 

"In pursùance of the aforesald consplracy, combinatlon, confederacy, and 
agreement among them, the said défendants, made and entered Into as afore- 
said, to delratid the United States as aforesaid, and the said John A. Ben- 
son well knowing that the aforesaid contract had been made and entered 
into by and between the said John W. Fitzpatrick, United States deputy sur- 
veyor, as aforesald, and the said W. H. Brown, United States surveyor gên- 
erai, as aforesaid, at the time and in the manner aforesald, for a survey of 
the lands in the aforesaid contract and hereinbefore described, and full 
well knowing the terms and conditions of the said contract thereafter, (mean- 
ing after the 17th day of December, 1884,) and before the date next herein- 
after mentioned, for the purpose and with the intent to efféct the object of the 
aforesald conspiracy, did cause and procure a fraudulent, flctitlous, and pre- 
tended survey of the lands described in the aforesald contract, and herein- 
before described, to be made; and he, the said John A. Benson, défendant 
herein, then and there well knowing said survey of the aforesaid lands, so 
caused and procured by him said John A. Benson to be made as aforesald, 
had not been made in strict conformlty with the laws of the United States, 
the printed manual of surveylng Instructions, and other instructions Issued 
by the commissioner of the gênerai land office; and he, the said John A. 
Benson, défendant herein, well knowing that the said John W. Fitzpatrick, 
United States deputy surveyor aforesald, had not executed the said survey 
of the lands in the aforesald contract, and hereinbefore described, in his own 
proper perron, or at ail; and he, the said John A. Benson, défendant herein, 
well knowing that said survey of the lands hereinbefore described, so caused 
and procured by him, the said défendant, John A. Benson, to be made as 
aforesaid, was fraudulent, flctitlous, and pretended,— -for the purpose and 
with the intent of Imposlng upon and deceiving the said W. H. Brown, United 
States surveyor gênerai aforesald, in his officiai capacity aforesaid, and his 
(meanlng the said W. H. Brown) successor In office in such officiai capacity 
aforesaid, should the said W. H. Brown for any cause cease to be such offlcer 
aforesald; and for the purpose and with the intent of securing the approval 
of said pretended survey by the said W. H. Brown in his officiai capacity as 
United States surveyor gênerai as aforesald, and by his (meaning the said W. 
H. Brown) successor in office in such officiai capacity, should the said W. H. 
Brown for any cause ceaso to be such offlcer aforesaid; and for the further 
purpose of procuring the said W. H. Brown in his officiai capacity as United 
States surveyor gênerai aforesaid, and his successor in office in such officiai 
capacity aforesîiid, should the said W. H. Brown for any cause ceîiso to be 
such officer aforesald, to properly certlfy to the accounts and amount accru- 
ing to the défendant under and by the terms of the aforesaid conti-act; and 
for the further purpose of securing approved plats and certifled trauscripts 
of the field notes of said pretended survey to be ffied in the gênerai land 
office; and with the Intent for the purpose of securing the payment from the 
United States of the contract priée for said survey agreed to be paid under 
and by the terms of said contract made and entered into, as aforesaid, by 
and between the said John W. Fitzpatrick, United States deputy surveyor, 
and the said W. H. Brown, United States surveyor gênerai, aforesaid; and 
with the intent to corruptly, wickedly, and unlawfuUy defraud the United 
States out of a large sum of money, to wit, the sum of twenty-flve hundred 
dollars,— the said John A. Benson, défendant herein, heretofore, to wlt, on the 
6th day of May, in the yeal- of our Lord one thousand elght hundred and 
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eighty-flve, at the city and county of San' Francisco, state and district of 
Oalifornia, and within tlie jurisdlction of this lionorable court, dld cause and 
procure false, flctltious, and fraudulent field notes of tlie aforesaid false, flcti- 
tlous, and pretended survey to be made of tlie lollowlng lands in tlie aforesaid 
contract, and hereinbefore described, to wit: 

"Tlie retracing of tlie west boundary of Tp. (meaning townslilp) 12 S., 
(meaning south,) R. (meaning range) 40 E., (meaning east;) the subdivision 
Unes of Tp. (meaning township) 9 S., (meaning south,) Es. (meaning ranges) 
40 and 41 B., (meaning east;) Tp. (meaning township) 10 S., (meaning south,) 
Bs. (meaning ranges,) 40 and 41 E., (meaning east;) Tp. (meaning township) 
11 S., (meaning south,) Es. (meaning ranges) 40 and 41 B., (meaning east;) 
and Tp. (meaning township) 12 S., (meaning south,) Es. (meaning ranges) 40 
and 41 E., (meaning east,)— of the Mount Diablo base and meridlan in the 
state of Oalifornia, which said lands are more definitely described as follows, 
to wit: « • * 

"And which said lands were public lands of the United States, and were 
and are situate within the district and state of Oalifornia, which said false, 
flctltious, and fraudulent field notes represented that the aforesaid survey 
had been made by the said John W. Fitzpatrick, United States deputy sur- 
veyor, in his own proper person, whereas, in truth and in faet, the aforesaid 
survey had not been made by the said John W. Fitzpatrick, United States 
deputy surveyor, or otherwise, in his own proper person, or at ail; and which 
said false, flctitious, and fraudulent field notes purported to be true field notes 
of the actual work doue in the field in making the aforesaid survey of the 
Unes of the lands in the aforesaid contract, and hereinbefore described, 
whereas, in truth and in fact, said field notes were not true field notes of the 
work actuaUy done in the field; and which said false, flctitious, and fraudu- 
lent field notes represented that the aforesaid pretended survey of the lands 
last hereinbefore described had been made in strict conformity with the laws 
of the United States, and the printed manual of surveying instructions, 
whereas, in truth and in fact, the aforesaid survey had not been made In 
strict conformity with the laws of the United States, and the printed manual 
of surveying Instructions, or in conformity therewith at aU; and which said 
false, fictitious, and fraudulent field notes represented that aU the corners 
of the aforesaid survey of the lands last hereinbefore described had been es- 
tablished and perpetuated in strict accordance with the surveying manual of 
printed Instructions, and în the spécifie manner therein described, whereas, 
in truth and in fact, ail the corners of the aforesaid survey of the lands last 
hereinbefore described had not been established and perpetuated in strict 
accordance with the surveying manual of printed instructions, and in the spé- 
cifie manner in the aforesaid field notes described; and which said false, 
flctitious, and fraudulent field notes represented and purported to be true 
field notes of the aforesaid pretended survey of the lands last hereinbefore 
described, whereas, in truth and in fact, they were not true field notes of the 
said survey, but, on the contrary, were false, fictitious, and fraudulent fleld 
notes, of said survey,— ail of which said défendants John A. Beuson and M. 
F. EeiUy then and ther; well knew. 

"And so the jurors aforesaid, upon their oatb aforesaid, do say that said 
défendants John A. Benson and M. F. KeiUy, on thn 17th day of December, 
in the year of our Lord one thousand eight hvmdred and elghty-four, at the 
city and county of San Francisco, state and district of Oalifornia, and 
within the jurisdiction of this honorable court, did knowlngly, unlawfuUy, cor- 
ruptly, and wlckedly conspire, confederate, combine, and agrée together to 
defraud th© United States of a larse sum of money, to wit, the sum ot' twenty- 
flve thousand dollars, and the unlawful and fraudulent acts, in rannner and 
form, and by the défendants in this count hereinbefore set forth, were done 
to effect the object thereof. 

"Against the peace and dignity of the United States of America, con- 
trary to the form of the statutes of the United States of America, in such case 
made and provided." 

The second count is in ail material partie ulars a répétition of the 
first, except that in specifying the overt acts commis ted to effect 



FEDERAL EEPOETER, Vol. 58. 

the object of the congpiracy it allèges, in substance, that the de- 
fendant Benson, on the 6th day of May, 1885, falsely pretending that 
the surveys had been properly made by Fitzpatrick according to 
said contract, and with knowledge to the contrary, with intent 
to Impose upon and deceive the surveyor gênerai, and for the pur- 
pose of fraudulentiy obtaining his ofScial approval of said pretended 
survey, and procuring the surveyor gênerai, in his ofiQcial capacity, 
to certify fraudulent accounts for said pretended survey and amounts 
accruing to Fitzpatrick under said contract, and for the purpose of 
securing approved plats and certified transcripts of the fleld notes 
of said pretended survey to be flled in the gênerai land ofiice, and 
for the purpose of defrauding the United States by securing the 
payment to him (Benson) from the United States of the contract 
price for said survey, did make, and cause to be made, false, flcti- 
tious, and fraudulent fleld notes of said pretended survey, which 
falsely represented that said survey had been made by Fitzpatrick 
according to the contract, which false and fictitious fleld notes pur- 
ported to be true fleld notes of the work as actually done in the 
fleld; and It is further alleged in this count that the surveyor gên- 
erai wa.» by the said unlawful conspiracy of Benson and Reilly, and 
the fraudulent acts of Benson aforesaid, "deeeived into approving 
the said pretended survey and the said flctitious and fraudulent 
'fleld notes, and into stating and certifying the amounts accrued to 
and eamed by the said John W. Fitzpatrick under and by the 
. tenus of the aforesaid contract." 

The third count is a mère répétition of the second. T am unable 
to discover any différence between them except in phraseology. 

In this proceeding, ail defects in the indictmeut Avhich are mere- 
ly formai, and ail clérical errors and omissions and defects not 
prejudicial to the défendant, must be disregarded. Section 1025, 
Rev. St. The défendants are not entitled to go free without a 
trial, if by a fair construction of the pleading, as a whole, it can 
be understood as charging them with commission of acts which are 
by a law of the United States made criminal and punishable, with 
a sufScient statement of the particular tacts to identify the offense, 
and enable the court to judge whether the acts alleged amount to a 
crime in law. I wili therefore notice only the most substantial and 
glaring defects in this indictmeut. It does not in either count aver 
that the défendants agreed to make any use whatever of the con- 
tract referred to, or of accounts or vouchers for money earned, or 
pretended to hâve been earned, by the contracter as a means of 
defrauding the United States. It does not in either couut con- 
nect the contracter or the surveyor gênerai with the conspiracy, or 
aver that by any assignaient of the contract, or any accounts or 
vouchers for money earned under it, or any power of attomey, or 
other means, the défendants, or either of them, ever acquired con- 
trol of the contract or any interest therein, or possession or con- 
trol of any accounts, vouchers, or claims for money earned under it, 
or that tiiey were ever so related to the contract as to hâve been 
able to commit a fraud in connection therewith. It does not in 
either count aver that the défendants ever agreed to any scheme or 
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plan of opération whereby a fraud npon the United States could 
possibly hâve been consummated. I do not assume that it was es- 
sential to the ralidity of this Indictment that it should appear 
therefrom that the conspirators were to be the beneflciaries of the 
successful exécution of their own agreement This indictment fails 
to specify any scheme or attempt to do anything which could hare 
resulted in the payment by the United States of money to the de- 
fendants, or either of them, or the contractor, or any other per- 
son. The full strength of the case to be gathered from ail that 
is alleged in ail the counts, disregarding aU formai and technical 
defects and mère légal conclusions, is no more than this: That a 
contract was entered into by Fitzpatrick and the surveyor gênerai 
for the state of California, whereby the former agreed to survey 
specifled townshlps of the public lands of the United States, and 
return true ûeld notes, within a specifled time, for compensation to 
be computed at specifled rates, to be paid to Mm only after comple- 
tion of the work and approval thereof, and the filing in the gênerai 
land office of approved plats and certifled transcripts of the fleld 
notes, and upon présentation Ôf accounts for the amounts earned 
duly certifled by the surveyor gênerai, the work to be done by Fitz- 
patrick in person, and in his officiai capacity as a United States 
deputy surveyor; that Benson and ReiUy knew of said contract; 
and of ail the terms and conditions thereof; that said contract was I 
not executed; that Benson and Reilly knew that the surveys had 
not been made; that Benson, a stranger to the contract, for the- 
purpose of deceiving the surveyor gênerai and defrauding the 
United States, and with intent to secure payment to himself from i 
the United States of the money payable under the contract, made a 
flctitious survey of said townships, and manufactured false fleld 
notes; that without co-operation of the contractor, and without 
personating him, Benson did, by such flctitious surveys and false' 
fleld notes, so deceive and impose upon the surveyor gênerai that^ 
without collusion on his part with Benson, he (the surveyor gênerai) 
did approve such flctitious surveys and false fleld notes, and did 
certify accounts for money payable to Fitzpatrick under the con- 
tract. Upon this state of facts the govemment could not hâve 
been defrauded. Benson could not obtain money on such vouchers, 
because there was no money payable to him, and no false certifl- 
cates for money payable to him were made or intended; and it is 
not pretended that it was his purpose to make any use of certifled 
accounts for money payable to Fitzpatrick, and no money could be 
paid to Fitzpatrick upon the accounts so certifled without his be- 
coming a party to a crime by accepting the fruit of Benson's 
meddlesome acts, which is not to be presumed to hâve been con- 
templated, because not alleged. The indictment does not charge a 
conspiracy to defraud the United States by palming off flctitious 
surveys of public lands and false fleld notes as and for lawful sur- 
veys and genuine fleld notes. It only attempts to charge a con- 
spiracy to defraud the United States out of a sum of money by acts 
and intenta whoUy inadéquate for the purpose. There would h'j 
less difflculty in sustaining this indictment if it simply alleged that 



970 FEDERAL EEPOETEK, Vol. 68. 

tbe défendants conspirëd and agreed together to defraud the United 
States oiit of a specified sum of money, and that one of them, to 
effect the object, did the acts chargea in this indictment to hâve 
bëen done by Benson, with like intentions, or any similar vain and 
impotent acts and intenta, for the reason that this indictment, in- 
st^id of charging a conspiracy or agreement to defraud which 
might hâve been afterwards developed and perfected by adoption 
of practicable means whereby to accomplish a frand, is so f ramed 
as to limit the évidence admissible under it to such facts as might 
hâve a tendency to prove a conspiracy to defraud the United States 
out of a sum of money in the particular manner, and by the partic- 
ular means, therein specified, which is équivalent to saying that 
the défendants conspired and agreed to do, and cause to be done, 
only such things as could nbt resuit in any fraud whatever, with 
the intent, however, of thereby perpetrating a fraud upon the 
United States. Greater efEect must be given to a particular state- 
ment of facts répugnant to a gênerai statement of a mère conclusion 
than to the gênerai statement thus contradicted. This indictment 
itself négatives the only accusation ôf crime which it contains. In 
their ehdeavor to sustain the indictment, counsel for the govem- 
ment ignored the words, "by the means and in the manner foUow- 
ing, that is to say," in that part of each count charging the con- 
spiracy; and they cited text-books and décisions in support of their 
contention that an indictment which charges a conspiracy in the 
words of the statute or other words of équivalent import, and spéci- 
fies any act done by the conspirators, or either of them, to eflfect 
the object, is sufiQcient. The words which I hâve quoted, how- 
ever, are in the indictment. The use thereof necessarUy limits by 
particularizing the charge made in gênerai terms. The court can- 
not ignore them. But even the position taken by counsel is un- 
tenable. The authorities produced on their side are overborne 
by décisions which establish for ail United States courts the rule 
that an indictment, to be valid, must tender an issue of fact by 
setting forth the acts constituting the particular crime which the 
grand jury intend to charge. This is consonant with the gênerai 
rule of pleading under equity and code Systems, requiring the facts 
constituting a cause of action to be stated. The words of a statute 
defining a crime are in most cases insufflcient to describe an in- 
dividu^ case, for the reason that the statute, being prospective, 
must employ broad and comprehensive terms, inappropriate to dis- 
tinguish a single case from ail others which may be prosecuted 
under it. In an opinion by Mr. Justice Jackson, the princîple 
which I invoke is ably expounded, as follows: 

"The açt of July. 2, 1890, on which the présent indictment is based, in de- 
clarlng that contracta, comblnations, and consplracies in restraint of trade 
and commerce between the states and forelgn coimtries were not only illé- 
gal, but should constitute criminal offenses agalnst the United States, goes a 
step beyond the common law, in this: that contracts in restraint of trade, 
while imlawful, were not misdemeanors or indictable at common law. It 
adopta the common law in making combinations and consplracies in re- 
straint of the deslgnated trade and commerce criminal offenses, and croates a 
new crime in making contracts in restraint of trade misdemeanors, and in- 
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dictable as such. But ihe act does not tmdertake to deflne what constl- 
tutes a contract, combination, or consplracy In restralnt ot trade, and re- 
course must therefore be had to the common law for the proper définition 
of thèse gênerai terms, and to ascertain whether the acts charged come wlthin 
the statute. We regard it as well settled by the authorities that an indlct- 
ment, following simply the language of the act, would be wholly Insiifflcient, 
for the reason that the words of the statute do not of theinselves fuUy, dl- 
rectly, and clearly set forth ail the éléments necessary to constitute the 
offense intended to be punished. U. S. v. Cruikshank, 92 U. S. 542; U. S. f. 
Simmonds, 96 U. S. 360; V. S. v. Carll, 105 TJ. S. 611; V. S. v.Britton, 107 
U. S. 655, 2 Sup. et. 512; U. S. v. Trumbull, 46 Fed. 755. 

"Under the principle established by those cases, the several counts of the 
présent indictment must be tested, not by the gênerai récitals and averments 
thereof, although in the words of the statutes, but by the spécifie acts or par- 
ticular facts whlch are alleged to hâve been actually done and committed by 
the accused. If the particular acts or facts charged do not, as a matter of 
law, constitute contracts, combinations, or conspiracies in restraint of tradc 
and commerce among the several States, or a monopoly or attempt to mo- 
nopolize any part of such trade ca* commerce, no amount of averments and 
allégations that the accused 'engagea in a combination,' or 'made contracta 
in restraint' of such trade or commerce, or 'monopolized,' or 'attempted to 
monopolize,' the same, will avail to sustain the indictment. Whether the ac- 
cused Is charged with an offense Is to be determined by the particular acts 
or facts set forth, and not by the conclusions of the pleader, although asserted 
in the words of the statute: 'Every offense consists of certain acts done or 
committed under certain circumstances, and In the indictment for the offense 
it is not sufflcient to charge the accused generally with having committed the 
offense, but ail the circumstances constituting the offense must be specifically 
set forth.' U. S. v. Cruikshank, 92 U. S. 542, 5G3." In re Greene, 52 Fed. 111. 

I will not prolong this opinion by citing other décisions of the 
circuit and district courts, nor by making further référence to the 
décisions of the suprême court cited in the above quotation. The 
doctrine of those cases is fully upheld and applied to indictments 
founded upon section 5440, Eev. St., in the récent décision of that 
court in Pettibone t. U. S., 148 U. S. 197, 13 Sup. Ot. 542. In the 
opinion of the court in that case, by Mr. Chief Justice FuUer, it is 
said: 

"This is a conviction for consplracy, corruptly, and by threats and force, 
to obstruct the due .administration of justice in ihe circuit court of the United 
States for the district of Idalio, and the combination of minds for the unlaw- 
ful purpose and the overt act in effectuation of that purpose must appear 
charged in the indictment. 

"ïhe gênerai rule in référence to an indictment is that ail the material facts 
and circumstances embraced in the définition of the offense must be stated, 
and that, if any essentlal élément of the crime is omitted, such omission can- 
not be supplied by intendment or implication. ïhe charge must be made di- 
rectly, and not inferentiaUy, or by way of récital. TJ. S. v. Hess, 124 U. S. 
483, 486, 8 Sup. Ot 571. And in U. S. v. Britton, 108 U. S. 199, 2 Sup. Ct. 
531, it was held, In an indictment for consplracy under section 5440 of the Ee- 
vised Statutes, that the consplracy must be suificiently charged, and cannot be 
aided by averments of acts done by one or more of the consplrators in fur- 
therance of the object of the consplracy. The courts of the United States 
hâve no jvu-isdlction over offenses not inade punishable by the constitution, 
laws, or treatles of the United States, but they resort to the common law for 
the définition of terms by which offenses are designated. 

"A consplracy is sufficlently descrlbed as a combination of two or more per- 
eons, by concerted action, to accomplish a crimlnal or unlawful purpose, or 
some purpose not In Itself crimlnal or unlawful, by crimlnal or unlawful 
means; and the rule is accepted, as laid down by Chief Justice Shaw in 
Com. V. Hunt, 4 Metc. (Mass.) 111, that, when the criminallty of a con- 
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epiraçy consista In an unlawful agreement of two or mOré persons to coinpass 
or promote some crlminal or illégal purpose, that purpose must be fully and 
cle^ly stated in the indictment, while, if th.e criminality of the offense con- 
çists.in the agreement to acconiplish a purpose not in itself crlminal or unlaw- 
ful.by criminal or unlawful means, the means must be set out" 

In the case of U. S, v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, the 
défendant was convicted under an indictment founded upon section 
5480, Eev. St.. and wMch in the main folio wed the words of that 
section in charging the offense. The suprême court held it to be in- 
sufliçient, and not aided by the verdict. Section 5480 is a statute 
directed against "devising, or intending to devise, any scheme or 
artifice to defraud," to be eflected by communication through the 
pôst office, It is like section 5440. The case is strictly analo- 
gous to the case at bar, and the opinion by Mr. Justice Field is a 
complète réfutation of the argument made before me in behalf of 
the govefnment. The foUowing brief extract shows the scope and 
beàrî'ng of the décision : 

"The averment hère is that the défendant, 'having devised a scheme to 
defraud diverï other persons to the jtlrors unknown,' intended to effect the 
same by iHcltlng siich othet persons to conimunlcate with him tlirough the 
post office, and received a letter on the subject. Assuming that this aver- 
lîient of î'having devised' the scheme may be talcen as sufflciently direct and 
positive, the absence of ail particulars of tlie aileged scheme renders tlie 
count as defective as woidd be an indictment for larceny without stating the 
property stolen, or its owner, or party from whose possession it was talcen. 
The doctrine involied by the solicitor gênerai— that it is sufficient, in an in- 
dictment "upôn a statute, to set forth the offense in the words of the statute— 
does not meet the difflculty hère. Undoubtedly, the language of the statute 
may be used in the gênerai description of an offense; but it must be accom- 
panied with such a statement of the facts and circumstances as will inform 
the .Tccused of the spécifie offense, coming under the gênerai description, with 
whlch he is charged." 

The only difiBculty in the way of granting the motion to discharge 
the prisoner lies in the fact that a demurrer to the indictment has 
been heretofore overruled by the court, and the reasons for such rul- 
ing are to me unknown. 'The record shows, however, that, as to the 
questions argued upon the demurrer to the indictment against Per- 
rin, McNee, and Benson, the judges were divided in opinion, and 
that case was on that ground taken to the suprême court, but re- 
manded without a décision of the questions certified. U. S. v. 
Perrin, 131 U. S. 55, 9 Sup. Ct. 681. The indictment in that case 
differs from the one now under considération in several respects, 
and particularly in the important fact that the surveying contract 
set forth in that case was let to Perrin, who was by the indictment 
charged as a co-conspirator. Possibly, owing to the number of 
cases pending against Benson at the time, this différence was not 
brought to the attention of the court. With aU the light that has 
beén shed by the untiring efforts of learned counsel, I hâve not been 
abie to discover any grounds for lawfuUy treating this case as ex- 
ceptional. I am constrained by the law and the décisions of the 
suprême court to hold that the indictment which the petitioner is 
now held to answer is of no validity. 

He is therefore entitled to be discharged, and it is so ordered. 
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ffONBS T. HOI/MAN et al» 

(Circuit CoTirt, B. D. Pennsylvanla. December 12, 1893.) 

No. 15. 

L Patents— Infeingement—Formal Dippebencbs— Basbl âlbuus. 

Différences in the length of tlie transverse rod to which an easel album 
is hinged or pivoted, and conséquent différences in ttie distance between 
the standards supporting such rod, and aiso the use of one instead of two 
eyes on the album, for engaging wlth the rod, are merely formai différ- 
ences, and do not avoid infrlngement. 
i. Same. 

Nor Is infringement avolded by the addition of a hinge at the foot of 
the standards for the purpose of transferrlng the straln from the back of 
the book, ail the éléments of the oombinatlon being retalned. 
6. Bamb—Vai,idi;tt—P ARTICULAS Patents. 

The Jaeger patent, No. 432,411, for an easel album, Is valid as to the 
partlcular device comprlsed In the combination dalmed, and Is infringed 
by défendant 

In Equity. Suit by Joshua E. Jones against William A. Holmaii 
and others for infringement of a patent Decree for plaintifl. 

Augustus B. StOTighton and H. E. Garsed, for complainant. 
Hector T. Fenton, for défendants. 

DAIiLAS, Circuit Judge. This case bas been argued and con- 
Bidered on pleadings and proofs. It is a suit for infringement of 
letters patent No. 432,411, dated July 15, 1890, granted to Christian 
Jaeger, and now owned by the complainant. As stated in the 
spécification: 

"The invention relates to easel albums; and Its object Is to provide an Im- 
proved album whlch is simple and durable in construction and permlts of 
opening the leaves of the booli and insertlng the pictures without Injury to the 
book or the stand, as is frequently the case with easel albums as now con- 
structed. The Invention consists of a book pivoted by one of its covers to the 
stand. The Invention also consists of certain parts and détails, and combina- 
tions of the same, as wUl be described hereinafter, and then pointed out, io 
the claims." 

The claims alleged to be infringed are as follows: 

"(1) In an album, the combination, with a stand provlded wlth standards 
and a transverse rod held on the same, of a book pivoted on the outside, and 
at or near the middle of one of its covers to the sald rod, substantially as 
shown and described." 

"(3) In an album, the combination, wlth a stand, of a flxed rod supported on 
llie sald stand and a book provided on one of Its covers with bearings en- 
gaging the sald flxed rod to permit the said book to swing on the sald fixed 
rod as a fulcnim, substantially as shown and described. 

"(4) In an album, the combination, with a stand provided on top wlth au 
Incline, of a flxed rod supported on the sald stand, a book adapted to resl 
wlth Its back on the sald Incline, and eyes secured at or near the middle ol 
one of the covers of the sald book and engaging the said flxed rod, sub- 
stantially as shown and described." 

The défenses set np are: 

First, that the patent is invalid; and under thia défense the fol- 
lowing questions are raised: 

* Beheerins; pendins. 
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"(a) The question of novelty as respects the devlce claimed in the flrst and 
thlrd daims In question ofitte patent In suit; (b) 12ie same question, In a more 
limlted sensé, of patentable novelty In view of the state of the art, as respects 
the deviqeç claimed In thefourth clalm of the patent In feult; (c) the question 
of patentable combination as distingulshed from aggregation, as respects th© 
matter of the foiu^th claim." 

Second, that the patent, even if valid, has not béen infringed by 
the defeiidaûts. 

As to the flrst of thèse défenses, the évidence fails to satisfy me 
that tke presumption of the validity of the patent has been rebutted 
or in any mfinner OTer corne; and as to the second défense, I hâve 
reached the conclusicn that infringement by the défendants has been 
prove^. Whether the daims Involved should be liberally, or fairly 
but restrictively construed, has been debated but need not be de- 
cided. It is enough, for the purposes of this case, to say that, apart 
from any question as to the invention being, in the broadest sensé, 
wholly âetv, the patentée was, at least, the flrst and original invent- 
or of the particular device or organism comprised in the combination 
claimed, and consisting qf a transverse rod, (flrst claim,) or a fixed 
rod, (third and fourth claims,) held on standards provided on the 
stand, (fli*st daim,) or supported on the said stand, (third and fourth 
claims;) the said rod being pivoted on the outside of a bock, and at 
or near the middle of one of its covers, (flrst claim,) or engaging 
bearings provided on oae of the covers of the book, to permit it to 
svi^ing on the said fixed rpd as a fulcrum, (third daim,) or engaged 
by eyessecured at or near the middle of one of the covers of the said 
book, (fourth claim,) ^'as substantially shown and described." It 
may be conceded that thèse several parts, separately considered, were 
not new, yet, with regard to the patented combination, they were, 
for, by the device which they composed, the purpose of the inven- 
tion was made feasible, and the resuit attained, if not wholly novel 
in itself, was certainly better accomplished, and by means essential- 
ly differéht from any which had previously been known. A stand 
provided with an incline is open to the défendants as well as to the 
complainant. They both use it, and, if this were ail, neither could 
rightfuUy complain of the other; but the true quesition is wLether 
the défendants use the same, or substantially the same, combination 
as that of the complainant, and this actually dépends upon the 
identity, in the sensé of the patent law, of the two book-swinging 
mechanisms. There are structural différences between them, but 
some of thèse are, manifestly, unimportant, and those only which are 
most seriously insisted upon will be referred to. The complainant's 
rod extends across the entîre width of the oover of the book, or, per- 
haps, slightly beyond the e%e of the oover on each side; while the 
défendants' rod, which is placed midway between the two edges of 
the cover, is in length aboùt one-third of the width of the cover; and, 
conseqaently, the supports for the rod, which, in both arrangements, 
are at its two ends, are further apart in the complainant's than in 
the défendants' device; and for the two short eyes of the former a 
single eyeis substituted in the lattër. Thèse différences, however, 
are, I think, obviously merely formai; but to them there is added 
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a further diyersity, which is worthy of more considération. The com- 
plainant's device is hinged only between the top of the standard, or 
support, and tlie exterior of the cover, but in the défendants' there ia 
a hinge also at the lower end of the support, hin^ng it to the base or 
stand. The object and function of this lower hinge, as stated by the 
défendants' expert, is "to transfer the strain from the binding edge or 
back of the book to the said hinged junction between the'upright 
rod and the supporting stand; but it has also the disadvanta- 
geous tendency to cause the book, when closed, to slip from the stand, 
and, as it seems to me, there is but slight, if any, advantage secured 
by the transference of strain referred to. Even, however, if the 
function claimed to be performed by this additional hinge was un- 
doubtedly, and in the highest degree, bénéficiai, by reason of its 
facilitating the working of the hinge of the complainant, and mak- 
ing it perform its asslgned part in the combination better, yet, by 
making such addition, the défendants could acquire no right to ap- 
propriate the patented invention. As I hâve before said, there are 
some structural différences between the two mechanisms, but the 
'important fact remains that erery élément of the complainant's com- 
Ibination is présent in the défendants' device, and the latter pro- 
I duces substantially the same resuit as the former. This is infringe- 
ment, and it is not jusitified by showing that the défendants hâve 
iadded something, whether improving or otherwise, of their own. 
i A decree in favor of the plaintiff, in ihe usual form, may be pre- 
'pared and submitted. 
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(Circuit CoTirt, E. D. New York. December 7, 1893.) 

1. Patents— Infringbment. 

One who appropriâtes tlie idea of a patent, and perhaps Improves upon 
the invention, but without really reducing the number of éléments in the 
combination, is an tnfringer. 
3. Same — Invention — NuMBERisa Machine. 

The Bowman patent, No. 166,681, for an improvement in consecutive- 
numbering machines, shows invention, and Is valld. 

In EqTiity. Suit by William J. Gilbert against the Eeinhardt 
Numbering Machine Company and others for infringement of a pat- 
ent. Decree for complainant. 

Edward C. Davidson, for plaintiff. 
Edward A. Greeley, for défendants. 

WHEELEE, District Judge. This suit is brought upon the 
third claim of letters patent Iso. 166,681, dated August 17, 1875, and 
granted to Thomas S. Bowman for an improvement in consecutive- 
numbering machines. In thèse machines the nine numbers are 
placed on the faces of wheels, for units, tens, hundreds, and so on, 
hung on a shaft in a box, and are brought up to place to print the 
numbers consecutively from 1 upward by automatic contrivances 
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moving the wheels along around the shaft consecutively one after 
another. Ciphers are not wanted so constantly as the figures are 
which priât units, but only for printing tens and multiples of tens. 
If they are made stationary on the wheels with the numbers, they 
print ciphers when not wanted. To avoid this, M. Duchateau, ia 
a certiflcate of addition made January 26, 1865, to French patent 
No. 16,299 of April 26, 1856, describes placing the cipher On a mov- 
able stem dropping into a recess in the shaft when not wanted, and 
brought eut when wanted by the movement of the shaft, in a ma- 
chine baving three numbering wheels moved by hand. In Bbw- 
man's patent the ciphers are each placed on such a movable stem 
having a stud. which a cam around tiie shaft that is stationary holds 
down by a projection when the cipher is not wanted, and works 
against and moves, carrying the stem and bringing the cipher up 
to place, when it is wanted. In the défendants' machine the cam 
is made on the shaft, and by a projection holds the stem down when 
the cipher is not wanted, and, working against the studj brings the 
cipher up to place when it is wanted. Bowman could not, at the 
time of his invention, be the first inventer of dropping the cipher out 
of the way when not wanted in a numbering machine, for Ducha- 
teau haû before that done the same thing. He could be, and ap- 
pears to hâve been, an original and the flrst inventer of ineans for 
doing it in his more complex and extensive automatic machine. 
Thèse means are the combination of the wheel carrying the num- 
bers, the stem carrying the cipher, with its stud, the cam, and the 
shaft supporting the wheel and cam, which is the combination of 
this third claim. This claim, therefore, seems to be valid. 

The cam formed on the défendants' shaft is the same, in form 
and opération, as that formed about Bowman's shaft, and the de- 
fendants' shaft and cam upon it are équivalents of Bowman's shaft 
and cam about it; the shape of the foot of the défendants' stem 
makes it operate like the stud of Bowman, and it is the équivalent 
of his stem and stud; and thèse parts in each machine are com- 
bined with like numéral wheels. The patent under which the de- 
fendants operate may be an improvement upon Duchateau's as im- 
proved by Bowman's, but it does not appear to be an improvement 
upon Duchateau's independent of Bowman's. The défendants do 
not come within Railway Co. v. Sayles, 97 U. S. 554, but are rather 
brought within Imhaeuser v. Buerk, 101 U. S. 647. The défendants 
appear to hâve taken Bowman's idea, and not really to hâve re- 
duced the number of éléments of the combination of this claim. 
The stud and stem appear to be really one pièce with two names. 
The défendants, therefore, appear to infringe. Let a decree be en- 
tered for the orator. 
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In re CILLBT. 
(Clrenlt Court, D. New Hampshire. December 11, 1893.) 

No. 400. 

1. EEMOvAii— Cases Rbmovable. 

The right of removal is restricted by section 2 of Acts 1887-88 to the 
classes of cases in whlch original jurisdictlon Is given by section 1. 

2. Samb — Diverse Citizbnship. 

The right of removal on the ground of diverse citizenshlp Is llmited by 
Acts 1887-88 to suits of a civil nature "at common law or in eqxiity." 

S. Samk— Peocebdings to Probatb Wills. 

A proceeding to establlsh and probate a will is not a suit "at common 
law or in equity," and is therefore not removable under Acts 1887-88. 

Pétition of Horatio Gt. ClUey for the removal of a probate appeal 
on the ground of local préjudice. Pétition dismissed. 

For prior reports relating to this litigation, see 46 Fed. 892, and 
1 G. 0. A. 522, 50 Fed. 337. 

Statement by ALDRICH, District Judge: 

This cause was before the circuit court at the May term, 1892, (COLT, 
Oircuit Judge, and ALDRICH, District Judge, sltttng) upon a rehearlng of a 
motion to remand to the state court, whlch had previously been denied. The 
removal was on the ground of diverse citizenship, and within the limit in 
whlch a party may remove a proper cause as a matter of right, and was 
subséquent to the act of 1887. The proceeding removed was a probate ap- 
peal from the decree of the probate court in the county of Merrimack, and 
state of New Hampshire, allowing and establishing a certain instrument as 
the last will and testament of one Matilda P. Jenness, wherein the con- 
testant (whlch is the petitloner) alleged undue influence as ground of ap- 
peal, and issues of fact thereon were framed for the jury in this court; and 
upon reargument and reconsideration the cause was remanded, the court, 
at the August term, announclng its conclusion orally, In substance, as fol- 
lows, (COLT, Oircuit Judge, and ALDKIGH, District Judge, concurring:) 

"The gênerai question is whether the decree of the probate court ad- 
mitting the will to probate shall be afflrmed, and the immédiate question 
comes, Tipon a rehearlng ordered by the court, under the motion to remand 
on the ground that such proceeding was not removable, and that this court 
therefore has no jurisdiction. Upon the former argument of the question 
involved In the motion to remand, which was denied, due considération was 
not glven to the efCect of section 2 of the acts of March 3, 1887, and August 
13, 1888. Upon reargument and reconsideration, we are of opinion that the 
acts referred to are restrictive In respect to the right of removal, and that 
section 2, under reasonable construction, opérâtes to narrow or wlthdraw 
such right in certain classes of cases. Judicial décision slnce 1887 sustains 
this view. If we were to assume, for the purpose of determining this ques- 
tion upon reargument, that prlor to March 3, 1887, proceedlngs to establlsh 
wills were removable after reaching such a stage as to be termed a 'suit' 
or 'controversy' within the meaning of the older statutes, we should still be 
of opinion that such right did not exlst in this cause at the time of the re- 
moval, for the reason that the efCect of section 2 of the acts referred to was 
to wlthdraw such right in this class of cases. In determining this question it is 
not necessary at this time, and would not be useful, to ref er to reasons which 
prompted this restrictive législation. It Is évident, however, If the right 
of removal ever exlsted In will cases of this character, that congress, 
upon such considérations of public pollcy, convenience, economy, and a 
proper administration of justice In sucli afCairs as seemed to It controlUng, 
intended to wlthdraw such right, and leave this class of probate business 
to the courts ol the states; and we hâve, therefore, no hésitation In accept- 
ing such législation as Intended to settle this mooted question of jurisdic- 
tlon against the right of removal, at least in proceedlngs of this character." 
v.58F.no.8— 62 
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AU prior orders denying the motion to remand were vacated, the motion 
was granted, and the cause rémânded to thè state court At the tlme thls 
conclusion was announced the court intlmated Its purpose to file an opinion 
stating Its reasons more at length. The remand was distinctiy upon the 
ground that the fédéral court had no jurisdictlon of the subject-matter iu- 
volved. 

William L. Foster and Harvey D. Hadlock, for petitioner. 
Streeter, Walker & Chase and Bingham & Mitchell, for exécuter. 

Before COLT, Circuit Judge, and ALDEICH, District Judge. 

AliDEICH, District Judge, (after stating the facts.) The party 
aggrieved is now before the court upon pétition for removal upon 
the ground of local préjudice, and, the former remand being for want 
of jurisdiction of the subject-matter, présents no new question. 
But, in view of the magnitude of the case, the practical impor- 
tance of the question, and -the f act that learned counsel hâve pursued 
the supposed right of removal with unusual earnestness and ap- 
parent confidence, we hâve thought best to carefully re-examine the 
jurisdictional question in the light of further argument, and to state 
our reasons at length. 

We wiU flrst dispose of the position taken by the petitioner on 
reargument, that the right of removal exists under article 3, § 2, 
of the constitution of the United States, and cannot, therefore, be 
abridged by congress or denied by the court. This position is not 
tenable. The constitution déclares the Unes within which con-! 
gress may confer jurisdiction, but the ground and limit of actual; 
jurisdiction to be exercised by the courts are to be found in thei 
acts of congress, and not in the constitution. It is not necessary 
to inquire as to the extrême limit of the constitutional scope of 
judicial power. Within its scope, whatever that may be, congress 
may confer jurisdiction, and so much of the constitutional grant 
of judicial power as is not bestowed upçn the fédéral courts by 
législative provision remains dormant. In other words, congress 
is to define and describe to what extent the judicial power is to 
be exercised by the fédéral courts. Mclntire v. Wood, 7 Cranch, 
504; Kendall v. U. S., 12 Pet. 524, 616; Cary v. Curtis, 3 How. 236, 
245; Bank v. Koberts, 4 Conn. 323; Bank of XJ. S. v. Northumber- 
land Bank, Id. 333; Turner v. Bank, 4 Dali. 10; Ex parte Cabrera, 
1 Wash. 0. 0. 235; Sheldon v. Sill, 8 How. 441, 449; U. S. v. Haynes, 
29 Fed. 691, 696. There is authority to the point that the purpose 
of the act of 1875 was to make the jurisdiction of the circuit court 
coextensive with the constitutional grant of judicial power, except 
in cases in which the suprême court had exclusive jurisdiction, (In- 
surance Oo. v. Champlin, 21 Fed. 85, 89; Sawyer t. Parish of Con- 
cordia, 12 Fed. 754;) but, however tiiis may be, such was not the 
purpose of the acts of 1887-88. 

There is a wide différence between the removal provisions of the 
act of 1875 and the acts of 1887-88, as wUl be seen upon examina- 
tion. The act of March 3, 1875, provided, through section 1: 

"That the circuit courts of the United States shall hâve original cognlzance, 
concurrent with the courts of the several states, of ail sults of a civil nature 
at common law or In equity, where the matter in dispute exceeds," etc. 
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Section 2 provided: 



"That In any suit of a civil nature, at law or in equlty, now pending or here- 
after brouglit in any state court, wliere tlie matter In dispute exceeds, etc. 
• * * or In which tliere shall be a controversy between citlzens of différent 
States, • * * elther pariy may remove said suit into the circuit court of 
the United States for ttie proper district. And wlien in any suit mentioned 
in this section tliere shall be a controversy whicli is whoUy between citl- 
zens of différent atates," etc. 

It will be observed that the second section, wMch authorizes re- 
moval, is broader than the flrst section, which grants original cog- 
nizance uppn the circuit courts; and herein lies the diiïerence be- 
tween the acts of 1875 and 1887. It is manifest that under the act 
of 1875 suits or controversies, not originally cognizable in the cir- 
cuit court, might ripen into a suit removable under section 2. It 
will be seen that in describing suits of a civil nature at law or in 
equity, removable under section 2, there is no référence to the 
preceding section, and there is, therefore, in section 2 no référence 
to the suits of a civil nature, at common law or in equity, described 
in section 1. In other words, under section 2 there is no référence 
to common -law suits or proceedinga in equity. And it will be 
further seen that in the last part of section 2 the provision is, 
"When in any suit mentioned in this section there shaU be a con- 
troversy," etc. The removability, therefore, under the act of 1875, 
was to be determined upon the force of section 2, without any 
référence to the jurisdictional grant of section 1, or to the com 
mon-law phrase used therein. Under this section there was 
strong ground for holding that original jurisdiction was not the 
test of removability, and that any controversy between citizens of 
différent states, which had taken the form of a suit of a civil na- 
ture at law or in equity, might be removed; and the weight of au- 
thority nnquestionably sustains this view. But the présent juris- 
diction of this court dépends upon the acts of 1887-88, and not upon 
the act of 1875. We mûst, therefore, look to the acts of 1887-88 for 
the purpose of determining whether jurisdiction exists to administer 
justice in a probate proreeding of this character. 

Sections 1 of the acts of 1875 and 1887-88 are, in substance, the 
same; but, as has been observed, there is a wide différence between 
section 2 of the acts of 1887—88, which authorizes removals, and 
section 2 of the act of 1875. Section 2 of the acts of 1887-88 flrst 
provides: 

"Tbat any suit of a civil nature, at law or in equity, arislng under the 
constitution or laws of the United States, or treaties made, or which shall 
be made, under thelr authorlty, of which the circuit courts of the United 
States are given original jurisdiction by the preceding section," may be re- 
moved. 

It next provides: 

"That any other suit of a civil nature, at law or in equity, of which the cir- 
cuit courts of the United States are given jurisdiction hy the preceding section, 
and which are now pending, or which may hereafter be brought, In any state 
court, may be removed into the circuit court of the United' States for the proper 
district b.v the défendant or défendants therein, being non-residents of the 
Rtate." 
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It would seem that the first two clauses of section 2 contain ail 
the jupisdictional grant embodied in the second section, and de- 
scribe and limit the samCj and in both instances refer directly to 
suits of a civil nature jpending in the state courts of which the féd- 
éral courts are given juriédiaion by the fpreceding section. It is true that 
section 2 further provides that: 

"When in any sait mentioned In this section tliere shail be a controversy 
whicli ig wholly between citizens of différent states, and whicli can be fuUy 
aetermlned as between them, then eitlier one or more of tlie défendants 
actuaily Interested in pucti controversy may remove. • • *" 

— And this is foUowed by the further clause that, vrhere a suit is 
now pending, or may hereafter be brought, it may be removed on 
the ground of local préjudice, etc. But it does not seem to us that 
this enlarges the limit stated in the second clause, for the reason 
that there are no suits "mentioned in this section," aslde from those 
embodied in the first and second clauses of the section, in both of 
which référence is made, as has been obseryed, to the preceding 
section;' and we must assume that the third clause of section 2, 
which gives the right of removal to one of several défendants, and 
the fourtn clause, which gives the right of removal of a suit on 
the ground of local préjudice, hâve référence to cases included 
within the first and second clauses. Malone v. EaUroad Co., 35 
Fed. 625, 626; In re Pennsylvania Oo., 137 U. S. 451, 454-456, 11 
Sup. Ot. 141. In other words, the third clause gives the right of 
removal to one of several défendants, and the fourth clause gives 
the right of removal on the ground of préjudice and local influence; 
or, in other words still, the first and second clauses of section 2 de- 
fine the classes of cases which may be removed, while the third 
and fourth clauses merely give the right of removal in the same 
class of cases to particular parties and upon particular grounds. 
The only enumeration of removable cases, is in the first part of the 
section, and it is reasonable to assume that, if it was intended to 
enlarge the classes in the latter part of the section, which gives 
the right of removal to one of several défendants as a matter of 
night, and to aU at any time before trial, if local préjudice is estab- 
lished, it wôuld hâve given some intimation of the particular cases 
which were intended to be covered, and which were not included 
within the gênerai terms embodied in the first and second clauses. 
We are not unmindful of the fact that there is contrary judicial 
expression in some of the circuits; but, having in mind that this 
distinct point has been determined by the suprême court in the case 
last mentioned, and that the statute of 1887 was "mainly designed 
for the purpose of restricting the jurisdiction of the circuit courts of 
the United States," (Smith v. Lyon, 133 U. S. 315, 320, 10 Sup. Ct. 
303,) and, as has been often declared by the suprême court, was "to 
contract, not to enlarge, the jurisdiction," (Shaw v. Mining Co., 145 
U. S. 444, 449, 12 Sup. Ct. 935; In re Pennsylvania Co., 137 U. S. 451, 
454, 11 Sup. Ot. 141,) "to restrain the volume of litigation pouring in- 
to the fédéral courts, and to return to the standard of the judiciary 
act," (Fisk v. Henarie, 142 U. S. 459, 467, 12 Sup. Ot. 207,) we are not 
left in doubt as to the proper construction of the section under con- 
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sideu'ation. And it follows as a resuit that, as that part of section 
2 whieh defines and limita the removable causes makes référence to 
the jurisdiction given by the preceding section, we must look to 
the preceding section for the purpose of ascertaining our authority in 
respect to the case now before us. Through that part of section 1 
which is material to this case we flnd that congress has prorided 
that the circuit courts of the United States shall hâve original cogni- 
zance, concurrent with the courts of the several states, of ail suits of 
a civil nature at common law or in eqidty, in which there shall be a 
controversy between citizens of différent states, in which the matter 
in dispute exceeds $2,000. 

There is no question in the case before us as to the fact that a 
controversy exists having some of the forms of a suit between citi- 
zens of différent states, and that the sum involved exceeds the 
statutory limit. The only question, therefore, to consider is whether 
the proceeding is either a suit of a civil nature at common law or in 
equity, (Eeed v. Eeed, 31 Fed. 49,)- within the meaning of the act 
of congress which deseribes and llmits the jurisdiction of circuit 
courts; and upon this gênerai question it becomes necessary for us 
to inquire — First, as to the sensé in which the term is used; and, 
second, as to the nature of the proceeding. As said in the court of 
appeals in this circuit in Kichmond v. Atwood, 5 U. S. App. 151, 2 
C. C. A. 596, 52 Fed. 10, 22: "We must assume that congress used 
the term * * * in its common and well-understood sensé, and 
as intending the line of distinction accepted and interpreted by the 
fédéral courts." We may also look to the System of procédure as 
understood and practiced in England, from which we borrow, so far 
as the same is not répugnant to our institutions. It is not to be 
presumed that congress, in limiting or describing the judicial power 
to be exercised under.the constitution, used thèse words in anj- 
narrow or local sensé j but, on the contrary, in the broad common- 
law sensé in which equity and common-law jurisprudence is under- 
stood in this country and in England. 

In statutes where congress expressly enumerates, sueh enumera- 
tion is, of course, controUing; but where this course is not adopted, 
and common-law terms and phrases are employed, then the inten- 
tion is to be ascertained in the light of the System to which référ- 
ence is made. It may be within the discrétion of congress, under 
the constitutional grant of judicial power, to confer jurisdiction over 
a controversy of this character. But has congress done this? Was 
it so intended by the act of 1887? The intention of congress is the 
rule of construction, and it is only where the intention is clear that 
courts will enlarge their jurisdiction, and include a class of cases 
over which jurisdiction has not theretofore been exercised, and es- 
pecially would this be so where fédéral interférence would be against 
public policy, the common understanding for a hundred years, and 
when the assumption of jurisdiction would seriously interfère with 
the prompt administration of justice in the courts of the state. Pro- 
bate proceedings to establish willa hâve never, in England or this 
country, been distinctiyely classed on either the common-law or 
-equity side of jurisprudence; and neither courts of law nor equity. 
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exèrcising their functions under what is known as the common-law 
and equity System of jurisprudence, hâve interfered, except on 
spécial and exceptional grounds, like restoring a lost will, construing 
doubtful provisions of wills already established, or by auxiliary pro- 
ceedings to enjoin, etc. Mr. Justice Bradley, in the case of Brod- 
erick's Will, 21 Wall. 503, f orcibly states the gênerai rule that courts 
of equity will not interfère with the probate of wills: 

"Whatever may hâve been the original ground of this rule," he says,— 
page 509,— "(perhaps something in the peculiar constitution of EngUsh courts,) 
the most satisfactory ground for its continued prevalence ia that the consti- 
tution of a succession to a deceased person's estate pai-takes in some degree 
of the nature of a proceeding In rem, in which ail persons In the world 
who hâve any interest are deemed parties, and are concluded as upon res 
judicata by the décision of the court having jurisdiction. The public in- 
terest requJres that the estâtes of deceased persons, being deprived of a 
master, and subject to ail manner of elaims, should at once devolve to a 
new and compétent ownership; and, consequently, that there sboiild be 
some convenlent jurisdiction and mode of proceeding," etc. 

Again, he says, (page 517:) 

"On the establishment or nonestabllshment of the wlU depended the en- 
tlre right of the parties, and that was a question entirely and exeluslvely 
wlthln the Jurisdiction of the probate court In such a case a court of 
equity wlU not interfère, for it bas no jurisdiction to do so." 

Recurring to the English System, it will be seen that the high 
court of chancery at an early day declared that it had no jurisdiction 
to détermine the validity of a will, either of real or personal estate. 
Jones T. Jones, 3 Mer. 161; Jones v. Prost, Jac. 466; Kyves v. Duke 
of Wellington, 9 Beav. 579. The last case is of peculiar force, for 
the reason that it involved the will of George III., and it was said 
that, looking at the origin of the jurisdiction of the ecclesiastical 
court in matters of protete, it was clear that that court could hâve 
no jurisdiction of the will of a sovereign, and that there was, there- 
fore, an unusual call for the interposition of chancery relief. The 
Duke of Wellington put in a gênerai demurrer "for want of equity, 
and for that the matters contained in the bill are not cognizable by 
this court." Lord Langdale, master of the rolls, in disposing of the 
demurrer, which was sustained, observed that : 

"It is not denled that In ordinary cases this court bas no jurisdiction t» 
détermine upon the validity of a will of personal estate, and that in ail 
cases in which parties apply for the construction of a will, or for 
payment of legacles under a will, this court proceeds only on tbe foun- 
datlon of a will proved In a court of compétent jiu-lsdiction. * • • 
I do not think that it is necessary, or that It would be useful, on this occa- 
sion, to trace the hlstory of the jurisdiction exerclsed by other courts in the 
establishment of the validity of testamentary Instruments, or the hlstory 
of the jurisdiction of this court in making decrees for the payment of debts 
and legacles, and for taking the accounts which are anclUary to those ob- 
jecté. The court does interfère for the protection of property pendente lit© 
for probate; * » • but relief, under a will produced, Is given only in 
cases where grants hâve been made of probate or of letters of administration. 
* * • It was argued that, if no remedy can be obtained hère, the law 
of Bngland does not aflford any remedy for an alleged wrong such as Is 
stated on this record. I may observe that the absence of a remedy for a 
supposed wrong In another place is not, of itself, any reason for this couft 
assiiming a jurisdiction on the subject." 
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In conclusion the master of the roUs says: 

"I am of opinion that there is nothing to take thls case ont of the ordinai-y 
rule, whicli requlres a will to be proved in a proper com-t before relief ia 
{fiven under it In this court." 

In a récent case in the chancery division, (Pinney v. Hunt, 6 Ch. 
Dir. 98,) decided since the judicature act of 1873, wMch confers like 
jurisdiction on ail divisions, the question was under discussion as to 
whether chancery should grant relief, and Sir George Jessel, master 
of the roUs, said: 

"The jurisdiction I am asked to exercise is that of granting probate. 
♦ • * Now, it does appear to me to be exceedingly inconvénient for many 
reasons that any judge except a judge in the probate division should grant 
probate. In the first place, a question of a dlsputed will can be much bet- 
ter trled before a judge who has had expérience in such matters, and In a 
division in which ail the proceedings Incident to the grant of probate, such 
as citations, and so forth, are accustomed to be talien, than before a judge 
who has had no such expérience, and in a division not possessing the requi- 
site machinery for deallng with such business." 

It must be borne in mind that we are examining this question not 
for thepurpose of aseertaining whether a wiU proceeding, when is- 
sues are framed for the jury under the New Hampshire practice, 
takes some of the forma of a suit at law or proceeding in equity, 
but for the purpose of aseertaining whether, as a matter of sub 
stance, proceedings to establish a will so clearly belong to "suits of 
a civil nature at common law or in equity" as to justify the con 
clusion that congress intended to confer jurisdiction through the 
use of the gênerai common-law terms employed, and upon this ques- 
tion there would seem to be no doubt. 

It probably will not be contended that a will contest is a suit ot 
u civil nature at common law, for the reason that an action at law 
to prove and establish a will is an unknown proceeding. In pro- 
ceedings to establish wills there is no writ or summons or pleadings. 
And it must also be assumed that such proceedings are not suits in 
equity, within the meaning of section 1 of the judiciary acts. At 
the time of the adoption of the constitution, as well as at the time 
of the enactments of the various judiciary acts thereunder, the pro- 
bate of wills was distinctively understood as belonging to the ecclesi- 
astical and probate courts in England, and to the probate courts in 
this country, Jurisdiction to probate wills and grant administra- 
tion in the provinces was withdrawn from the spiritual courts and 
conferred upon probate courts as early as 1687, (2 N. H. Provincial 
Papers, pp. 16, 17; 3 Colonial Kecords Conn. pp. 423, 424; Acts and 
Laws Province of N, H. 1696--1725, pp. 5, 102-104; Provincial Laws 
1771, pp. 6, 106, 107 ;) and in New Hampshire, préviens to the adop- 
tion of the constitution, the appeal was to the governor and councû. 
When the appeal was to the governor and councU there was no trial 
of issues by jury, and it was nearly 50 years after the adoption of the 
constitution and the transfer of the appellate jurisdiction to the 
court as the suprême court of probate that such right was created 
in will cases, and then it was left in the discrétion of the court; and 
in those respects will proceedings were not suits of a civil nature 
at common law. See Smith, (N. H.) 450; Patrick v. Cowles, 45 
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K H. 553, 555; Act 4, Geo. L, Prov. Laws, pp. 20, 22; Higbee v. 
Bacon, 11 Pick. 423; Stearns v. Fiske, 18 Pick. 27; Wood v. Stone, 
39 N. H. 575. See, also, Laws N. H. 1830, pp. 374, 375; Laws N. H. 
1792, p. 39; Laws N. H. 1815, p. 202, § 15; Id. p. 206, § 2; Id. p. 223, 
§ 4; Laws N. H. 1830, p. 348, § 9. Probate jurisdiction in this 
country, and ecclesiastical and probate jurisdiction in England, as a 
separate and distinct branch of tbe law, hâve liad as distinct and 
definite a meaning as coûimon-law or equity jurisprudence or as 
admiralty jurisdiction, and a construction wliich would force pro- 
ceedings of this character within the common-law terms used by 
congress would be contrary to the spirit of the admonition of 
Ohief Justice Marshall, who, in speaking of the power intrusted by 
the constitution and laws of the United States to fédéral courts, said 
(Fisher v. Cockerell, 5 Pet 248, 259) that "we must tread the direct 
and narrow path prescrlbed for us." 

We hâve been forcibly admonished by learned counsel that we 
should give "clear and definite answer" to certain points made in 
the last printed argument submitted, and of our duty not to shrink 
from jurisdiction which the constitution bas conferred in. contro- 
versies which arise between citizens of différent states; but counsel 
should erer bear in mind the view expressed by the late Chief 
Justice Chase in Ex parte McCardle, 7 Wall. 515, that "judicial 
duty is not less fltly performed by declining ungranted jurisdiction 
than in exercising flrmly that which the constitution and the laws 
confer." 

The suprême court bas repeatedly and uniformly disclaimed any 
jurisdiction orer proceedings to probate or establish wills. In Tarver 
V. Tarver, 9 Pet. 174, 180, decided in 1835, it was held that a bill in 
equity could not be sustained on the ground that the probate was 
void, that an original bill would not lie for that purpose, and that 
the remedy was by an appeal according to the provisions of the law 
of Alabama. The casé of Touvergne v. City of New Orléans, 18 
How. 470, was a bill in equity setting forth undue influence and 
fraud in the exécution of a wHl, and in procuring a sham decree of 
probate, and it was expressly said that the decree was to be treated 
as the judicial act of a court of compétent jurisdiction; that courts 
of the United States hâve no probate jurisdiction, and must receive 
the sentences of the courts to which the jurisdiction over testa- 
mentary matters is committed, as conclusive of the vq,lidity and con- 
tents of a will; and that an original bill cannot be sustained upon 
an allégation that the probate of a will is contrary to law. And 
in the more récent case of Ellis v. I>avis, 109 U. S. 485, 494, 3 Sup. Ot. 
327, the suprême court reviews the question of equity jurisdiction 
both in this country and in England, and distinctly aflSrms the case 
of Broderick's Will, supra, in the foUowing unmistakable language: 

"It is contënded, however, for the appellànts," says Mr. Justice Matthews, 
"that the Mil ought to hâve been maintained for the purpose of decreelng 
the invalidlty of the will of Mrs. Dorsey and annuUing the probate, so far, 
at least, as it gave efEect to the will as a munlment of tltle. It is well 
settled that no such jurisdiction belongs to the circuit courts of the United 
States, as çoxu*ts of equity; for courts of equity as such, by virtue of their 
gênerai authority to euforee équitable rights and remédies, do not admin- 
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ister relief in such cases. The question in thls aspect was thoroughly con- 
Hidered and flnally settled by tlie décision of this court in the case of 
Broderick's Will, 21 Wall. 503. It was elàborately considered and flnally 
determined in England by the house of lords in the case of Allen v. Mc- 
Pherson, 1 H. L. Cas. 191." 

In a still more récent case in the sixth circuit (Bail v. Tompkins, 
41 Fed. 486) the court undertakes to state the controversies respect- 
ing estâtes over which courts of equity exercise jurisdiction in Eng- 
land and this country, and expressly excludes from equity the pro- 
bate of wills. Simmons v. Saul, 138 U. S. 439, 459, 460, 11 Sup. Ot. 
369, was a suit in equity to set aside letters of administration upon 
a succession, and the suprême court, applying to letters of adminis- 
tration the doctrine established in the case of Broderick's Wai, that 
courts of probate hâve exclusive jurisdiction, afSrmed the decree of 
the circuit court dismissing the bill, for the reason that a court of 
equity will not entertain jurisdiction on the ground of fraud to set 
aside the granting of letters of administration. 

With a view of ascertaining whether proceedings to establish wills 
are commonly classed and known as suits at common law or in 
equity, and therefore such as could be originally brought in the 
circuit courts of the United States under the act of congress con- 
ferring "original cognizance, concurrent with the courts of the 
Beveral states," we may well look to the décisions of the state courts 
regulating their own jurisdiction. In Vermont, courts of probate 
are treated as having exclusive jurisdiction of the settlement of 
estâtes to the same estent that jurisdiction of matters of contract 
and tort is given to the common-law courts, and courts of chancerj^ 
disclaim jurisdiction over the subject-matter of probate, (Adams 
V. Adams, 22 Vt 50; Boyden v. Ward, 38 Vt. 628, 632;) and 
courts of law, as such, exercise only the appellate jurisdiction 
created by statute, (Holmes v. Holmes' Estate, 26 Vt. 536,) asserting 
no gênerai jurisdiction to hear and détermine the merits, (Goff v. 
Eobinson, 60 Vt. 633, 15 Atl. 339; Angus v. Eobinson's Adm'r, 62 
Vt. 60, 19 Atl. 993.) In Maine the courts early expressed a like 
understanding, and forcibly re-enforced such view (Given v. Simp- 
son, 5 Greenl. 303, 307) upon the ground that a System peculiar in 
itself was by law established for regulating and enforcing the settle- 
ment of estâtes by the judge of probate, and that the exercise of 
equity jurisdiction in such cases would disturb and dérange the Sys- 
tem, and for thèse reasons the court signifled its disinclination to 
extend its equity jurisdiction by construction. "It is enough," says 
the court, "for us to take cognizance of those cases which are clearly 
embraoed by the language which the législature has used in the 
délégation of our equity powers." In Massachusetts, even on ap- 
peal, courts of equity cannot exercise equity jurisdiction over the 
subject-matter, (Grinnell v. Baxter, 17 Pick. 383,) and as to pro- 
ceedings in the probate court, when, upon the face of the papers, such 
court has jurisdiction, the suprême court has no equity jurisdiction, 
even if the same was void for fraud, (Jenison v. Hapgood, 7 Pick. 
1; Peters v. Peters, 8 Oush. 529, 536; Wolcott v. Wolcott, 140 Mass. 
194, 3 N. E. 214.) In Khode Island, courts of equity, as such, décline 
to interfère with the appellate jurisdiction exercised by the suprême 
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court 6f probate. It v/ùjûi be inferred from Blake v. Butler, 10 R, 
I. 133, tUât courts of equity exercise concurrent statutory jurisdic- 
tion with the suprême court of probate; but we bave not been able 
to discover anytbing in the décisions by the Ehode Island courts 
wMch would indicate that the courts of equity classed probate pro- 
ceedings as within original equity jurisdiction. See, also, récent 
case of Mitchell v, Hughes, (Colo. App.) 32 Pac. 185; Pom. Eq. (Ed. 
1881,) §§ 77, 171, 1158, as well as section 1154, and note, where juris- 
diction exercised by the courts of equity of the varions states is dis- 
cussed. Looking to New Hampshire, from whence this proceeding 
comes, we flnd that the probate courts are created by statute, and ex- 
ercise distinct and exclusive jurisdiction over proceedings to es- 
tablish wills; that the remedy of parties aggrieved by the decree of 
a judge of probate establishing a will is not by common-law suits 
or suits in equity, but by statutory appeal to the suprême court of 
probate, which is designated as such, and where the case "is to be 
cried in this, the suprême court of probate, according to the prin- 
ciples adopted and the rules applied for the trial of the same ques- 
tions in the probate court." Boardman v. Woodman, 47 N. H. 120, 
132; Laws N. H. 1815, p. 206, § 2; Id. p. 223, § 4; Laws N. H. 1830, 
p. 348, § 9. And, the decree not being vacated by the appeal, the 
adjudicated- will remains established until and unless the decree is 
reversed by the suprême court of probate. In New Hampshire 
there is no common-law or equity suit for the establishment or dis- 
establishment of wills, the only jurisdiction in this respect being 
statutory and probate, and, as such, is a branch of jurisprudence 
distinct from law and equity as administered in that state. As a 
resuit, a decree admitting a wiU to probate remains as a decree of 
a court having exclusive jurisdiction, (Poplin v. Hawke, 8 N. H. 124, 
126, 127; Strong v. Perkins, 3 N. H. 517, 518; Barstow v. Sprague, 
40 N. H. 27, 30, 31; Ayer v. Messer, 59 K H. 279, 280; Symmes v. 
Libbey, Smith, [N. H.] 137,) and is binding upon the world, unless 
some party aggrieved, within the statutory limit as to time, success- 
fuUy pursues his only remedy to vacate the same, which is statutory, 
appeUate, and local. While such a decree stands in the probate 
court, and while a proceeding is pending in the suprême court of 
probate to the end, if successful, of vacating such a decree, the peti- 
tioner seeks to remove the same to the fédéral court, on the ground 
that by virtue of such appeal it has become a suit or controversy 
within the acts of congress authorizing removal. 

We cannot détermine this question by the application of that large 
class of cases like Boom Ck). v. Patterson, 98 U. S. 403, 406, which 
liberally construe the words "suit" or "controversy," used in the 
removal acts of the older statutes. We look upon the broad pro- 
visions of the second section of the act of 1875, and the décisions 
thereon, as to the meaning of the words "suit" and "controversy," 
as superseded by the second section of the act of 1887 and the 
décision of the suprême court in Ee Pennsylvania Co., 137 U. S. 
451, 454-456, 11 Sup. Ct. 141, where it is distinctly held (and on 
careful considération, as Mr. Justice Bradley observes) that the 
cases described in the third and fourth clauses of section 2 are 
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only spécial cases compriSed in the preceding clauses of the same 
section; and the preceding clauses, for tiieir description and 
limit, referring to suits of a civil nature at common law or in 
equity named in section 1, over wMcli the fédéral courts hâve origi- 
nal cognizance, concurrent veith the courts of the state, we must 
look to that section alone for jurisdictional warrant. And in 
view of the common understanding as to the meaning of the phrase, 
"suits of a civil nature at common law or in equity," in England 
and in the varions courts of this country, state and fédéral, we 
hâve no doubt as to our duty to adopt a construction which ex- 
cludes probate proceedings to establish wills. 

The case of Eeed v. Eeed, 31 Fed. 49, was a will case, and con- 
tains a satisfactory and logical discussion by Judge Welker of the 
provisions of the statute which we are now considering, and the 
resuit reached is that since the act of 1887 fédéral courts hâve no 
jurisdiction of a proceeding to contest the validity of a will in a 
proceeding coming from the state of Ohio. In the well-consid- 
ered case of Yuba Co, v. Pioneer Grold Mining Cîo., in the ninth cir- 
cuit, decided in the same year, and reported 32 Fed. 183, — a case 
in the circuit court, — in which Mr. Justice Field, Circuit Judge 
Sawyer, and District Judge Sabin ail sat and concurred, it was 
stated as clear in the minds of the judges sitting that by the act 
of 1887 "congress only intended to authorize the removal of such 
cases as could be brought originaUy in the United States courts 
and in the court to which the removal is to be made." 

It is not suggested in the case before us, nor could it be claimed 
with any show of reason, that a cause to prove and establish a will 
could be originaUy brought in the fédéral courts. 

The adoption of the construction that the common-law term em- 
ployed in section 1 of the statute describes and limits the grant 
of judicial power and the cases removable under section 2 does not 
involve the assumption that fédéral jurisdiction in law and equity 
is thereby limited to remédies afforded by such courts at the old 
conmion law; on the contrary, it is understood that jurisdiction 
extends beyond and includes the enlarged remédies under statutory, 
common-law, and equity expansion, and such jurisdiction as is or 
dinarily exercised by common-law courts and courts of equity 
in the state from which the cause may come. Railroad Co. v. Whit- 
ton, 13 WaU. 270, 287; Denneck v, Eailroad Co., 103 U. S. 11 ; EUis 
V. Davis, 109 U. S. 485, 497, 3 Sup. Ct 327; Gaines v. Fuentes, 92 
U. S. 10, 20, 21. But applying the statute in this modem and 
broader view to a state like New Hampshire, where the common- 
law and equity courts, as such, are not clothed with statutory ju- 
risdiction in respect to the probate and establishment of wills, and 
where such matters are exercised exclusively by the probate courts, 
such proceedings are not included within its terms or spirit. More- 
over, in construing a statute of this character, and ascertainine the 
intent of congress, if the intention were doubtful, we might and 
ought to consider the common understanding, as well as the con- 
séquences which would resuit, — which view would best harmon- 
ize with the theory of our government, and tend in the highest de- 
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grée to promote the administration of jiistice, — and upon this phase 
of the question the reasons are many and weighty why probate 
matters should be left with the state courts. It is not necessary 
for us to enlarge upon the reasons of public policy, economy, 
convenience, speed, and the process necessary for the adjustment 
of such affairs, stated in the various décisions in this country and 
in England during the past 100 years as reasons for leaving such 
proceedings with the ecclesiastical and probate courts free from 
the interférence of courts of law and equity, except when exercis- 
ing jurisdiction in aid thereof. 

There is another raie of construction which applies with force, 
and that is this: that the express term, "suits of a civil nature at 
common law or in equity," used for the purpose of describing classes, 
implies a négative to the exercise of jurisdiction over any other 
class of cases. The enumeration includes only suits at common 
law and in equity, and therefore excludes ail other classes, upon 
the well-known maxim, "Expressio unius est exclusio alterius," as 
weU as upon the rule of construction adopted by the suprême court 
respecting its own appellate powers that, while such powers are 
given by the constitution, they are limited and regulated by stat- 
utes, (Durousseau v. U. S., 6 Cranch, 307,) and that, congress hav- 
ing described the jurisdiction, such description implies a négative 
to the exercise of such appellate power named in the constitution 
as is not comprehended Within the acts of congress, (Id. 314; IL 
S. V. Young, 94 U. S. 259; Ex parte Vallandigham, 1 Wall. 351; 
Eailroad Co. v. Grant, 98 U. S. 401.) 

In conclusion, upon this branch of the case, we must remark 
that we are quite content to act upon the supposition that when 
congress intends to clothe the fédéral circuit courts with probate 
jurisdiction — ^a jurisdiction which the profession and the people 
since the organization of the government hâve looked upon as prop- 
erly and rightfully residing exclusively with the probate courts of 
the state»'— it will not leave the matter to doubtful and dubious 
construction, but will convey its intention through clear, apt, and 
unmistakable language. 

Original and unquestionable jurisdiction will be jealously guard- 
ed; but theré is a broad distinction between cases within the pro- 
visions of the fédéral statutes as to original jurisdiction and cases 
brought before the courts under the removal provisions thereof. In 
the removal class there is no fundamental right involved. The 
right of removal is a privilège which congress may confer, limit, or 
withhold. The constitutional grant of judicial power was intended 
as a reasonable safeguard, among other things, against local préju- 
dice; but congress has never undertaken, contrary to the theory 
of common law and equity, to confer jurisdiction so broadly as to 
interfère with the proof and probate of wills, which, in a sensé at 
least, are local proceedings in rem, over which there is no com- 
mon-law jurisdiction. It was with regard to public policy, con- 
venience, economy, and the local character of this class of aifairs 
that in' England and in this country the broad and somewhat elastic 
chancery jurisdiction has not included controversies relatîng to the 
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exécution and establishment of wills. It has always been consid- 
ered that the necessary and reasonable speed and convenience re- 
ferred to by Mr. Justice Bradley in the Broderick Will Case, supra, 
were of more importance than the privilège or opportunity for long 
drawn out légal controversy. The settlement and distribution of 
estâtes involve machinery peculiar to probaite courts, and the 
estâtes are rare where there is no diverse citizenship among the 
heirs; and in the majority of probate cases, if the petitioner's con- 
tention is true, the question as to whether a will should be pro- 
bated côuld be removed to the fédéral courts with ail the neces- 
sary delays incident to such conditions. It is a matter of no little 
conséquence to the convenience of citizens and the ordinary admin- 
istration of justice in the state courts, whether proceedings of this 
character are left with the convenient forum of the state probate 
courts, where for more than a century it has been understoodthey 
belong, or whether they are to be wrested therefrom, and made 
subject to fédéral jurisdiction and régulation; and, as has been al- 
ready observed, it is to be presumed that when the lawmaking 
power desires to accomplish such a resuit it wUl not leave its pur- 
pose in doubt. Again, upop the view most favorable to the peti- 
tioner, it is at least doubtful whether cases of this class are so dis- 
tinctively a branch of the common law and equity as to warrant 
assumption of jurisdiction; and, circuit courts being courts of 
limited jurisdiction, and having only such powers as are expressly 
conferred by congress, jurisdiction should clearly appear; and the 
rule is that where there is doubt the case should be remanded to 
the state court, where jurisdiction is not questioned. 

The petitioner places great stress upon a class of cases like Gaines 
V. Fuentes and Ellis v. Davis, which put in issue the validity of 
wills. An examination of thèse cases will disclose that they are 
not inconsistent with the repeated déclarations of the suprême 
court that fédéral courts hâve no jurisdiction over the probate of 
wills; and the apparent confusion anses from the fact that the 
cases either came from the territorial courts or from states where 
by statute courts of equity hâve been clothed with jurisdiction to 
entertain bills to set aside wills on the ground of fraud. Gaines 
V. Fuentes, 92 U. S. 10, was a direct proceeding to annid a will 
already established, based upon a local law vesting the ordinary 
courts with jurisdiction to that end. Mr. Justice Field, in sustain- 
ing jurisdiction in that case, reafiirms the doctrine of the case of 
Broderick's WUl, that by the gênerai jurisdiction of courts of equity, 
as established both in Éngland and in this country, independent of 
the statutes, a bill will not lie to set aside a wUl or its probate. 
"And," he says, (page 21,) "whatever the cause of the establishment 
of this doctrine originally, there is ample reason for its maintenance 
in this country from the full jurisdiction over the subject of wUls 
vested in the probate courts, and the revisory power over their ad- 
judications in the appellate courts. But," he says, "that such ju- 
risdiction may be vested in the state courts of equity by statute is 
there recognized, and that, when so vested, the fédéral courts, sit- 
ting in states where such statutes exist, will also entertain concur- 
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i^ent jurîsdiction in a case betweèn proper parties;" ttua dîs- 
tiiictly putting the décision upon the local law confemng equity 
lurisaiction, and disclaiming that jurisdiction exists over probate 
l^ï'Oceedings coming from a state where courts of equity are not 
clothëd Mth such statutory power. And EUis v. Davis, 109 U. 
S. 485, 3 Sup. et. 327, was a Mil in equity to récover property and 
to set aside a will already established. The court, in its opinion, 
expressly distinguishes the case then under considération from those 
involving proceedings to establish yfïïls, over which ît disclaims 
jurisdiction, and likewise puts the décision sustaining jurisdiction 
to administer relief in that particular case upon the ground that 
the law obtaining in the state authorized suits in equity to annul 
and set aside the probate of a wiU. 

Other cases, like Hess v. Eeynolds, 113 U. S. 73, 5 Sup. Ct. 377; 
Clark T. Berer, 139 U. S. 96, 11 Sup. Ct. 468; Byers v. McAuley, 149 
U. S. 608, 13 Sup. C3t. 906, — hâve been urged as controlUng upon this 
question. We cannot look upon this class of cases, however, as in- 
volving the question which we now hâve under considération. Hess 
V. Eeynolds was an individual claim presented for allowance in the 
probate court, and did not involve any question as to the probate of 
the will. Clark v. Bever was a suit against the administrator, 
based upon a claim against the estate, and in no way put in issue 
the validity of the will or its probate. Byers v. McAuley, in its 
nature and in the relief sought was somewhat différent, in this re- 
spect: that it was a bill in equity, originally brought in a circuit 
court of the United States, to establish a claim against an estate, 
and for a division of the property; and it was alleged, among other 
things, that the will was null and void, and that there were two 
sets of claimants; and the prayer was that the will and the pro- 
bate be declared void and of no effect; that the administrator be 
enjoined from disposing of the real estate, from coUecting rents 
therefrom, and that some suitable person be appointed to take 
charge of it until partition; that a partition be made among the 
varions parties interested, etc. The circuit court undertook, in a 
measure, to regulate the administration of the deceased person. 
In the course of the opinion of the suprême court it is stated as a 
conclusion that the circuit court erred in taking any action or 
making any decree looking to the mère administration of the es- 
tate. It was, however, further held by a majority of the court 
that the state court, having proceeded so far as the administration 
of the estate, carries it forward to the time when distribution may 
be made; in other words, that the debts had been paid, and the es- 
tate was ready for distribution, and, no adjudication having been 
made as to the distributees, that the circuit court might entertain 
jurisdiction in favor of the nonresident citizens, and détermine 
and award their shares in the estate. Further than that it was not 
at liberty to go. And that, the fédéral courts having no original 
jurisdiction in respect to the administration, the debt or claim thus 
established must take its place and share in the estate as admin- 
istered by the probate court. 
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In seeking to apply the principle involved in the last class of 
cases to the que8ti<yii under considération, it must be borne in mind 
that tliere is a broad distinction between suits by and against ad- 
miaistrators or executors, which may be Tariously maintained at 
law or in equity in tiie state courts, or upon original or removal 
jurisdiction in the fédéral courts wben diverse citizenship exista, 
and purely probate proceedings to establisb wills in a probate court 
in a state wbere sucb court bas jurisdiction exclusive of the courts 
of law and equity. 

Holding thèse views, we must adhère to our conclusion expressed 
at ittie August term, 1892, that the circuit court bas no jurisdiction 
^the subject-matter of the proceeding to establish the Jenness 
will, and as this pétition, in the absence of an express order from 
this court, did not restore the original cause, but left it in the state 
court to which it was remanded, it only remains for us to dismiss 
the pétition, and it is so ordered. 

: OOLT, Circuit Judge. I fully concur with Judge ALDRIOH in 
the reasoning and conclusion reached in this opinion. 



KNIGHT V. PISHEH. 

(Circuit Court, E. D. Pennsylvanla. November 10, 1893.) 

No. 10. 

1. Banks — Dbposits— Individtjal and Trust Funds— Set-Opf — Eeceivebs. 
Debts of a partner and hls flrm to a bank cannot in equity be set off 
by a recelver of the bank against trust moneys, which the partner, after 
the debts were contracted, mingled wlth the firm deposits, without the 
bank's tnowledge, and the whole pmount of which remalned contlnuously 
in the bank untU It failed. 

21 Triai, to Court— Agkebd Statewent— "Waiteb. 

A stipulation in an action of assumpsit to submit the case to the court 
on an agreed statement of facts, wlth llke effect as though the same had 
been found by a jury, judgment to be entered for the party which the 
court finds entitled, walves ail questions as to the remedy adopted, and 
jtidgment may be entered for the party having the équitable right, wlth- 
0àt Inquirlng whether the same could be enforced at law. 

At Law. Action of assumpsit brought by Robert B. Knight, to 
the use of Burtx)n Binns, assignée for the beneflt of creditors of the 
Benevolent Order of Active Workers, against Benjamin F. Fisher, 
receiver of the Spring Garden National Bank. Judgment for plain- 
tiff. 

The case was submitted under the following stipulation and state- 
ment of facts: 

It is hereby agreed by and between the parties to the above case that the 
following facts shall be submitted to the cotu-t for Its opinion and judgment, 
with llke effect as though the same had been foimd by the verdict of a jury. 
R. B. Knight, belng about to leave the clty of Phlladelphla, gave on the 
twenty-eighth day of Aprll, 1891, to N. T. Lewis, two thousand dollars, for 
eafe-keeping. This money, wlth other money of the flrm of N. T. Lewis 
& Sons, was, upon the thlrtleth day of Aprll, 1891, deposlted to the crédit 
of said flrm In the Spring Gardeu National Bank, against which tbey had 
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the .*jH rlgbt to draw checks at will. The bank offlctels had no' liottce. that 
tbe money dld not belong to the firni of N. T. Lewis & Sons, or that it had 
been hand^ to the sald Lewis to keep for the said Knlght. On the elghth 
day of May, 1891, the SpWng Garden National Bank failed, and closed its 
doors, and Bubsequently the défendant was appolnted receiver thereof. Upon 
the thirtleth day of April, after the deposit made upon said A^y, there stood 
to the crédit of N. T. Lewis & Sons, upon the bocks of the si),id bank, the 
sunj of $2,557.72, and at the time of the fallure and appointaient of the 
receiver as aforesaid there remalned to the crédit of said N. T. Lewis & 
Sons the sum of $3,002.75 upon the books of the said bank, and at no time 
between those dates was there less than $2,000 on deposit. The sald Knight 
lias not received any payment whatever on account of the two thousand 
dollars, either from the bank or the said Lewis. 

The sald Lewis, at the time of the failmre, was the holder of $500 of the 
stock of the Spring Garden National Bank, and was duly assessed by the 
coniptroUer of the currency in said sum of $500, which, with interest from 
the 2d day <)f January, 1S92, remains due and unpaid. He was further in- 
debted upon a note dated March 30, 1891, and payable July 2, 1891, for 
$1,000, dlscounted March 30, 1891, by the said bank, for the said firm of 
N. T. Lewis & Sons, and by the said bank transferred to the clearing house 
association as collatéral security for clearing-house certificates, which note 
remains due; and tinpald. He was further Indebted upon a note of Mary 
B. Gill, dated JPebruaiy 14, 1891, payable foiu: months after date, for $52.64, 
upon which a payment of $27.57 has been made, the balance remaining due 
and unpaid, the said note having been dlscounted for the crédit of N. T. 
Lewis & Sons, February 17, 1891. The défendant has refused and still re- 
fuses to pay the amount of the deposit, or a dividend thereon, either to 
Knight or Lewis. On the eighth day of March, 1893, the said Knight exe- 
cuted an assignment of ail claims held by hlm against both N. T. Lewis and 
the défendant, to Biïrton Binns, Esq., assignée for the benefit of creditors 
of the Benevolent Order of Active Workers, as per copy hereto annexed. 

If, on the above facts, the court shall be of opinion that the receiver is 
entitled to set ofC the said liability of Lewis as a stoekholder of the Spring 
Garden National Bank, and the amount of said note of $1,000 and interest 
thereon from dates of maturity, against the claim of the plaintlff, then 
judgment to be entered for the défendant, but otherwise for the plaintlff, 
for the sum of two thousand dollars, with interest and costs. Each party 
reserves the right to take a writ of error from the décision of the court. 

Henry Budd, for plaintiff. 
EUery P. Ingham, for défendant 

BUTLEE, District Judge. The case is hère on an agreed state- 
ment of facts. The only question is whether the défendant is 
entitled to set oflf the assessment made on Mr. Lewis' stock, and the 
$1,000 note discounted prior to the deposit sued for. If he is so 
entitled judgment must be entered (under the agreement) for the 
défendant, otherwise for the plaintiff. Any question which might 
hâve arisen respecting the remedy adopted, (a suit at law) is waived. 
If the money may be recovered in equity he is entitled to judgment; 
for in such case it is the plaintiff's and the proposed set-off cannot 
be allowed. If the note had been discounted after the deposit and 
therefore presumably on the faith of it, or the defendant's situa- 
tion respecting it, or respecting the assessment, had been prejudiced 
by reason of the deposit being in Lewis & Sons' name, the resuit 
would be otherwise. Of course, the défendant cannot discharge a 
debt due the plaintiff, by crediting it with a debt due by Mr. Lewis, 
If, as before suggested he had suffered disadvantage from the de- 
posit being in Lewié & Sons' name, he would hâve a défense to 
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this extent But he suffered no disadvantage. He did nothing 
whatever on the faith.of tlxe deposit, and has no just cause to com- 
plain of its payment to the plaintiff, if it is his. 

We hâve nothing to do, therefore, but to décide whether the 
money, as between him and Lewis & Sons, is his. Mr. Lewis was 
his trustée for the $2,000 — holding it for safe-keeping. He depos- 
ited it in bank, presumably in pursuance of his duty, though in 
his flrm's name. It reniained there until the bank closed, (a veiy 
few days later) and was then delivered to the receiver with other 
funds of the bank. Possibly it might be contended that the terms 
of the agreement do not render it clear that the money remained in 
the bank, though Lewis & Sons' deposits at no time thereafter fell 
below $2,000. No such suggestion, however, has been made. On 
the contrary the case was presented by both parties on the hypoth- 
esis that the money did continue in the bank; and this is mani- 
festly what the agreement intended to express. Two thousand 
dollars remained there continuously; and in the very short period 
which elapsed between the deposit and the bank's failure, it ia 
improbable that many changes occurred in the amount. The fact 
howèver if contested, might not be important. Money bears no ear- 
mark, and it is sufficient in such cases to trace the fund, as this is 
traced. The gênerai subject bas been so frequently and so fuUy 
discussed by the courts that nothing can profltably be added to 
what has been said. In the foUowing cases it has been discussed 
with référence to the varied circumstances which they présent: 
Prazier v. Bank, 8 Watts & S. 18; Bank t. Jones, 42 Pa. St. 536; 
Stair V. Bank, 55 Pa. St. 364; Bank v. King, 57 Pa. St. 202. Some 
English cases (suits at law) among them Sims v. Bond, 5 Barn. & 
Adol. 389, and Tassell v. Oooper, 9 C. B. 509, seem on flrst blush to 
bè inharmonious with the foregoing authorities; but this arises 
from the fact that in England equity was not administered in com- 
mon-law courts or through common-law forma, at the time; other- 
wise the apparent confliot would not exist. In Pennell v. DefEell, 
23 Eng. Law & Eq. 4C0, the rule as administered there by chan- 
cery is stated and applied. It does not differ from that applied in 
the Pennsylvania cases cited. Without inquiring whether the 
plaintiff's rigbt to follow and recover his property may be enforced 
by an action at law in this court, it is sufficient under the agree- 
ment as we hâve seen, that he certainly may do so in equity — in 
other words it is sufficient to flnd that the property is his. 

Judgment will therefore be entered for the plaintiff. 



UNITED STATES. T. MITCHBLL. 

(District Court, N. D. Ohio, W. D. December 12, 1893.) 

No. 826. 

Census— Rkfusal to Akswer Questions— Corpohate Officehs. 

Tlie provision of the act of July 6, ]892, imposïng: a penalty for re- 
fusai to ans-wer questions upon oflicers of corporations engagea in pro- 
v.58F.no.8— 63 
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ductjve, ; fpdustry, from whlch ot from whom answers "are hereîn re- 
quiréd," Is inefifectlve, because there is no provision, in that or any other 
act, requii-lng such corporations or their oflacer» to answer the questions. 

At Law. Indictment of Jethro G-. Mitcliell for refusing to an- 
swer questions put to him by a census oflîcial. On demurrer to the 
indictment. Sustained, and indictment quashed. 

Allan T. Brinsmade, U. S. Dist. Atty. 

Frank Hurd and Joseph Cummings, for défendant. 

EICKS, District Judge. The défendant is the treasurer of the 
Mitchell & Eowland. Lumber Company, a corporation organized 
under the laws of Ohio, and on the 20th day of April, 1893, engaged 
in "a productive industry," to \vit, the manufacture of lumber and 
lath, in this district and division, and in the first supervisor's dis- 
trict of Ohio. IÇe is indicted nnder an act of congress approved 
July 6, 1892, which is "An act amendatory of an act entitled 'An 
act to provide for the taking of the eleventh census,' " for ref using 
and failing to make answers to certain questions propounded to 
him by David A. Alexander, a spécial agent of the census oASce, 
who was duly employed, appointed, commissioned, and sworn to 
obtain information in the first supervisor's district of Ohio from 
corporations engaged in any productive industry, which informa- 
tion was called for and speeifled in a spécial schedule, No. 5, ap- 
proved by the secretary of the interior, in accordance with the provi- 
sions of the act of congress named. 

The questions which the défendant so refused to answer are set 
forth in the indictment as follows: A question as to the name of 
the corporation of which said défendant was then and there the 
treasurer; a question as to when the establishment of which de- 
fendant was treasurer commenced opérations; a question as to the 
kind of goods manufactured by said corporation; a question as to 
the capital invested in logging, in mill plant, and in live capital; a 
question as to labor and wages; a question as to material used; 
a question as to months in opération; a question as to the num- 
ber of hours in the ordinary day of labor; a question as to the power 
used in manufacture; a question as to the transportation of logs, 
how transported to mUl, quantity transported during the year, cost 
6f transportation, miles of logging raUway used; a question as to 
nnmber of acres of timbered land, or standing timber, owned by 
said corporation ; a question as to what sawing ma«hinery the said 
corporation possessed; a question as to whether colored persons had 
capital invested in the establishment of which the défendant was 
treasurer. Thèse are the material averments of the indictment, 
sufficiently set forth for the purpose of considering the questions 
now involved. 

The first défense interposed is that the acts of congress upon 
which thé indictment is predicated do not make it an otîense for 
the président, or other offlcers named, of a corporation or firm 
engaged in any productive industry, to refuse to answer the in- 
quiries oontained in the schedules prepared by the census bureau, 
and propounded by the représentative» of the census superintend- 
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ent Congress unquestionably intended to impose upon such ofB- 
cers the duty to answer such questions, and to prescribe a penalty 
for a refusai so to do. Do tlie acts impose such duty? The act 
of March 3, 1879, (1 Supp. Eev. St. p. 471,) under which the census 
for 1880 was taken, in section 14, required that the heads of fami- 
lles, or, in their absence, any other member or agent, should, if there- 
to requested by the census enumeratôr, etc., "render a true account 
of every person belonging to such family, in the various particulars 
required by law," and provided a punishment for a refusai or faUure 
to do so. The second paragraph of the same section provided "that 
every président, treasurer * * * or managing director of every 
corporation from which answers to any of the schedules provided 
for by this act are herein required, who shall, if thereto requested, 
* * • neglect or refuse to give true and complète answers to 
any inquiries authorized by this act * * * shall forfeit and 
pay," etc. This was the first provision of law that seemed to con- 
template compulsory answers from corporations to questions pro- 
pounded by enumerators or other officers of the census bureau. 
The flrst paragraph above quoted not only required the census 
enumerators to obtain from heads of familles, or from their agents 
or représentatives, the information required by law, but imposed 
a duty upon such persons to give the information required, with a 
penalty for failing or refusing so to do; but the blank forms and 
schedules furnished by the secretary of the interior to enumerators 
for ascertaining statistics and facts concerning produets of industry 
provided only for such information as the persons interested volun- 
tarUy imparted. The second paragraph, as already quoted, pro- 
vided both a penalty and punishment for ofScers of corporations 
"from which answers to any of the schedules provided for by this 
act are herein required," who shall, if thereto requested by the 
supervisor, enumeratôr, etc., refuse or fail to answer any inquiries 
authorized, etc. Section 17 of the same act extended the scope 
of the schedules used in the tenth census, and provided that the 
snperintendent of the census shall require and obtain from every 
railroad, express, telegraph, life Insurance, and flre and marine In- 
surance oompahy the facts speciflcally set forth in the law as to 
fhe business of each of said kind of public or quasi public corpora- 
tions. This was the flrst provision of any législative act author- 
izing a census to be taken, which contained a. clause requiring the 
superintendent of census to obtain information of the character in- 
dicated from such corporations. In a note by the editor and com- 
piler of the supplément (volume 1) to the Eevised Statutes, referring 
to this act, it is said: 

"This act seems to supersede ail the provisions of the Eevised Statutes on 
the subject, retaining, by section 17, the schedules set forth in Rev. St 
§ 2206." 

The only provision of law in force prior to the act of March 3, 
1879, above referred to, relating to the compulsory answers to the 
questions of census enumerators, waa section 2191 of Eevised Stat- 
utes, which provided: 
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.jjf'JÎ'V'gy^.ip^spn more than twenty-one'years of âge belonging to any family 
jf^ldfpg 11} any subdivision and in case çf the absence of tUe héad and other 
tuéuibet's 'ot àny such famlly, then any agent of such family shall upon the, re- 
fltuèst Of the' marshal or hls assistant, render a true accouut to the best of bis 
knowledge of wery perron belonging to such famlly, In the varions partlculars 
requlred herelnj and the tables hereto subjoined; and for any refusai whatever 
to answer either of the inquiries authorlzed by lav?, such persons shaU be lia- 
ble to a penalty of thlrty dollars, to be sued for and recovered In an action 
by the assistant marshal for the use of the United States." 

This provision of the statutes was substantially re^enacted in 
the fipstiparagraph of section 14 of the act of March 3, 1879, and the 
second provision, as before quoted, was no doubt intended to pro- 
vide a punishment for offlcers of corporations vcho refuse to com- 
ply with the law. The hext législation, in order of time, was the 
act of March 1, 1889, (25 Stat. 760.) In that act the second para- 
graph of section 14, laSt above referred to, is amended by the sec- 
ond paragraph of section 15, and extended as to the offlcers to be 
included, and repealing the penalty part of the punishment, and ex- 
tending the latter to fine or imprisonment. This paragraph of sec- 
tion 15 was again amended by the act of July 6, 1892, (27 Stat. 
86,) which reads as foUows: 

"An act ainendatory of an act entitled 'An act to provide for the taklng of 
the éfeventh census.' 
"Be it eiiacted by the senate and house of représentatives of the United 
States aj America in congi-ess assembled, that sections 15 and 17 of the act 
entitled 'An act to provide fcar taklng the eleventh and subséquent censuses,' 
approved ^larch 1, 1889, be and the same are hereby amended so that the 
superintëàdënt of census shall be requlred to obtain from every incorpo- 
rated and ùnincorporated company, firm, association, or person engaged in 
any productive industry, the information called for and specifled in gênerai 
and spécial schedules heretofore approved, or to be hereafter approved by the 
secretary ; of the interior. And every président, treasurer, secretary, agent, 
director pi: other offlcer of every corporation engaged in such productive 
industry, and every person, Ôrni, manager, or agent of unincorporated com- 
panies, and members of flrms, associations or individuals likewise engaged in 
such productive industry from v?hlch or from whom answers to any of the 
Inquiries contained in the said schedules are herein required, who shall if 
thereto requested by the superintendent of census, supervisor, enumerator, or 
spécial agent,^ >or each or aûy' bf them, wilfully neglect or refuse to give true 
and complète answérs to any Inqulry or inquiries contained in the said sched- 
ules, or shaE wilfully ^ve ^Ise information in respect thereto, shaU be 
deemed guilty of a misdemewpr and on conviction thereof shall be fined in a 
sum not exceeding ten thousaùd dollars, to which may be added Inprisonment 
for a period nbt exceeding one year, and ail acts or parts oit acts In conflict 
herewith are hereby repealed." 

Thèse sevéral acts clearly indicate that it was the intent of con- 
gress to impose a duty upon the offlcers of corporations engaged in 
any productive industry to answer such questions as the schedules 
contain, br such asmightbe propounded by the enumerators, spécial 
agents, 6v other persons duly authorlzed by the superintendent 
of census to gather the information desired. But a careful exam- 
inaition of ail the acts published impels me to the conclusion that 
no such duty was imposed. The act of July 6, 1892, was evidently 
passed upon the assumption that the answers to inquiries "herein 
required" were to be compulsory because of some duty imposed by 
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soniè other section. Tlie language in ail tlie acts cited clearly 
impliés that, in some other sections of the act, provisions were con- 
tained which. required the corporations and finns named to answer 
the questions contained in the schedule. The offense contemplated 
by the a«t j^ refusing to answer questions propounded in the 
printed schedules, which it was assumed the law required to be 
answered, and which the officer requested to be answered; but, as 
before stated, no such duty was imposed by either of the acts. A 
duty of that character is imposed by a distinct provision of law 
upon the head of a family, or the other persons required to make 
answer in his absence, and the requirement as to them is clearly 
defined to be to "render a true account, to the best of his or her 
knowledge, of every person belonging to such family, in the varions 
particulars required by law." 

By section 17 of the act of. March 3, 1879, as amended by the act 
of March 1, 1889, the duty is imposed upon the superintendent of 
census to "require and obtain" from every railroad, telegraph, ex- 
press and insunance company described in that act, the informa- 
tion therein designated. Under the act upon which this indict- 
ment is based, the superintendent of the census is "required to ob 
tain • « • the information called for and specified in the sched 
ules, * * • to be approved by the secretary of the interior." 
Hère the superintendent is required to obtain information "from 
firms engaged in productive industries." In the case of the rail- 
road, telegraph, and other corporations covered by the act of 1879, 
the superintendent is directed to "require from every railroad corpo 
ration the foUowing facts." In the one case, the superintendent 
is required to obtain information; in the other, the railroad com- 
panies are "required to give information. In the one case, a duty 
is imposed upon the superintendent; in the other, it is imposed 
upon the corporation. But it mày be said that congress manifestly 
intended to impose such a duty, and that it is clearly implied from 
the law. But this is a criminal proceeding, and, to confer juris- 
diction upon the fédéral courts in such cases, an offense mnst be 
clearly defined and creatçd by statute. We hâve no jurisdiction 
over any other offenses. In the case of U. S. v. Hudson, 7 Cranch, 
32, Mr. Justice Johnson, speaking for the suprême court, said: 
"The législative authority of the Union must first make an act a 
crime, afiix a punishment to it, and déclare the court that shall 
hâve jurisdiction of the offense." In XJ. S. v. Lancaster, 2 McLean, 
431, the court declared : "Is'othing can be punished, under the 
laws of the ÎJnited States, which is not made criminal by statute." 
This limits the jurisdiction of the fédéral courts to statutory of- 
fenses. We cannot extend the law to cover a failure to do an act 
required to be done only by implication of law. To make the 
failure or refusai to perform a duty a criminal offense cognizabk 
in this court, the act of congress must clearly deâne that duty and 
déclare thé punishment. That has not been done. 

The next objection to the indictment is that "the act of congress 
under which said pretended indictment is f ounded is unconstitu- 
tional and void, for the reason that congress had no constitutional 
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atithority topass sajd act" The authority for sùch législation îs 
based on article 1, § 2, par. 3, of the constitution, wMch provides: 

"Represëiitatires and direct taxes shall be apportioned among the several 
States WMch may be included In the Union accordlng to their respective 
numberS. * ♦ • ; The aetual enumeratlon shall be made wlthin three years 
after the flrst w^éting of congress and wlthin every subséquent term of ten 
yeàrs, in suchlnanner as they shall by law du-ect" 

Article 1, § 9, par. 4, provides: 

"No càpitation or other direct tax shall be laid unless in proportion to the 
censùs of enumeratlon hereinbefore directed to be talien." 

It is contended that tte object of the enumeratlon is to ascer- 
tain the numbers so as to establish a basis for représentative appor- 
tionment and for direct taxes. Direct taxes are either càpitation 
taxes or land taxes, and, when levied by congress, it fixes so much 
as lies amoiig the différent states accôrding to their numbers, not 
accordlng, totheibr property or vrealth; so représentation is based 
not upon prppçrty or wealth, but upon numbers. Therefore, to 
accomplie the object in view, it is not necessary to inquire as to 
property, or wealth, or business. Chief Justice Marshall in Lough- 
borough V. Blake, 5 Wheat 317, declared: 

"The direct and declared object of the census Is to furnlsh a standard by 
whlch représentatives and direct taxes may be apportioned among the several 
States which may be included In this Union." 

It is further contended that congress has only such législative 
powers as are expressly conferred, and it cannot be claimed that 
a power to take an enumeratlon for the purposes above declared 
confers, by implication, a power to ascertain the value of property 
or the methods of using it. 

It is further earnestly contended that the législation hereinbe- 
fore considered, seeking à compulsory answer to inquiries about 
business and property, is violative of certain provisions of the biU 
of rights and the constitution. Article 4 of the biU of rights pro- 
vides: 

'"ïhe right of thé people to be secure in their persons, houses, papers and 
efCects against unréasonable searches and seiziu-es shall not be vlolated, and no 
warrants shall issue but upon probable cause," etc. 

It is urged that the demand of a spécial agent of the census bu- 
reau, under the act of congress, from tiie défendant, of his books and 
piapers, that he might search them for information, would be a 
violation of this provision of the bill of rights, and that there 
would be no différence between such à demand and the requirement 
to compel him to furnish tiie same information at his own expense, 
upon penalty of fine or imprisonment for f allure so to do. In either 
case, the books and i)apers of the citizen are searched and seized. 
Article 5 of the bUl of rights provides: 

"Nor shall any person be deprived of llfe, llberty or property wlthout due 
process of law, nor shall private property be taken without just compensation." 

Thèse reasons are urged with great force against the validity of 
this législation. 
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In view of the conclusion reached nncler tke flrst objection to this 
indictment, I might possibly pass tbis gi'aver objection witbout 
further considération of The claims of counsel, as above stated. But 
as future législation will be necessary to remedy the defect found 
in existing statntes, shonld this opinion be affirmed by the suprême 
court, it may not be amiss to suggest that there may be a limit 
to the power of congress to compel a citizen to disclose information 
concerning his business undertakings, and the manner in which 
they are carried on. This limit must relate, not only to the Mnd of 
information he may properly refiise to disclose, because it may be 
équivalent to the appropriation of prirate property for public use 
without just compeusation, but also to the extent of tlie informa- 
tion required, as well as to the time within which it shall be giren. 
Certain kinds of information valuable to the public, and useful to 
the législative branches of the government as the basis for proper 
laws, hâve heretofore been voluntarily given, and may properly be 
required from the citizen, when it is not of property value, or when 
the collection, compilation, and préparation thereof does not im- 
pose great expense and labor for which compensation is not pro- 
vided. It is not infrequent, however, that answers to questions 
propounded in some schedules,. îf fuUy and properly prepared, in- 
volve the collection and compilation of facts that reqnire the labor 
of a large force of clerks for days and weeks, entailiiig great ex- 
pense and embarrassraent to the ordinary business of the citizen. 
Is it within the jMJwer of congress to make such answers compulsory, 
and reqnire the citizen to negiect his usual btisiness, with loss, and 
to prépare this information at a great persoual expense, without 
proper compensation? Or if a citizen, by his long expérience in 
a spécial line of business, and by his superior organizing and admin- 
istrative ability, bas so systematized it that he can carry it on at 
a much less exjjénse and with greater facility than others, is it right 
to compel him to disclose the information so acquired, and thereby 
open to his rivais in trade the methods by which he bas been able 
to outstrip them in the sharp compétition for business? Is not 
the System so established, and the knowledge so actpiired, as much 
a property right to him as the land and shop in which he conducts 
his business? and can he be comi)elled to part with the former with- 
out due compensation more jusiiy than with the latter? The zeal 
with which such information is sometimes solicited to main tain 
favorite théories of public officiais, or to afford the basis for discuss- 
ing economical questions, often leads to excessos, and imposes upon 
the citizen duties for which no just compensation is afforded, either 
in money, or in his proportion of the reward of the good résulta to 
foUow to the public. 

As befôre stated, when such information is required as the basis 
for proper législation or the just enforcement of the public laws, 
the power to compel its disclosure may exist, and, if unusual ex- 
pense attends its préparation, proper rémunération to the citizen 
can be made; but the suggestion that information having a prop- 
erty value may be demanded, which the citizen may not be obliged 
to impart without due compensation, bo earnestly pressed by the 
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learoei^ œi|ipj9^J in tLis pase, still remain^ iiiidisposed of, anû a 
proper fi;aq|gcjfc;fpr considération by congressin the future législa- 
tion siia^inair. lie neededtftenforce su den^ands by the census 
biip^il|. 1 Ôf, course, th.ese , suggestions are not intended to apply 
to toepp^erpf congress to ,compel answers to questions, propounded 
to tib^e .offlcécs ôf milroads, telegraph, and insurance companies, 
corporations of a public character, over the business methods of 
which (the, legîslatiye power may be asserted. As to such corpora- 
tions, the pubîip good requires that wholesome and strict super- 
vision should be exercised, and aJl the information needed as the 
basis fqr sncii régulation ^nd control should be produced when re- 
quired. , In.iyi^^ bf the conclusion reaçhed, it is not neçessary to 
consider.Jptljier objeçtioïis urged to the indictment. 

The ^eiagrrer wiU be sustained won the flrst propositiop con- 
sidered, afi4 i^e motion to qnash is allowed. 



TJNITBD STATES' V. SYKBS. 
(DIs<jçict Court, W. D. North Oaroltaa. October 7, 189S.) 

1. Office a^d: Oppiceb— Appointmekt— Dbïtjti' Collectob. 

A deputy coUector is authorized to act as such when his commission 
has been signed and placed in the mail, and he is notlfled thereof by 
telegram., 

2. CaiMINAI. LaW — MiSDEMEÀM'OH. 

When a person commlts a mlsdemeanor under the instructions of an- 
pther, it;|s oply necessa:ryi in order to Impllcate the latter, that his in- 
structions ha,)fe beien subsjt^ntlally complled with. 

8. ,^MB— Distilï^Sd SpiRiTg^JJwi-AWFTn, Removaii— Aiding and Askttino. 

• TThe fact" that Oie stature' malies the'kifliug and abetting of' t^nother In 

'thè rèmdtàl bf illlclt spiWts ia,; distinct' t>tféhse does not preyent a person 

80 aidingiand alsetting from being èonrieted as a princlifeil In the re- 

mpF^l, i|ndçr the rule (ualcing ail participants in misdemeanors liable 

|RS',princlpaIs..,,,. ;,, , ,,;, , , 

4..'8AMii-. :" ., 'r ,, ;..: i .,' ■ ',; 

' 'One AVho, kndwi,ng thàt certain casks b£ whisky are without revenue 

■ itatrips, 'bbstrttcts an bfflcér attemptfng to seize the samè, în order that 
ii OM>ortunity may be givrai fbr another tb escape therewith, Is gullty un- 

;,. 4er the, statiftei ; : .; ,:,■;;'' 

5. 34.MJ!— EviDffiNXIB-r-vVcCOMPMpES. ; , , 

'The rulé, mât^ conviêHdn should uot be had on the uijcorroborated 

■ -t^istimôny of ad acComplice âpplies "Whah wibiessés Introduced by de- 
ifeudant coùfeiss thémselves to be confederates in the crime. 

6. Saîme^E^bsumptiosts— ÉurdBîî OF PhOOp. 

, .iProof tliat illégal sales, of. whisky frdquently occur.on a man's promises . 
. q.ûd about hi? bou^; rai^ep a pre^mnption of faç^ agaJpst ■ him, and 
]èla'ces the burden 4n hiin' to show fhaf the acts werc without his, knowl- 
' ' ed^e dr appf oVal; dr thdt he was pbWèrless to prevént them. 

.^tl^w. Indictment of L. G., %kes for the unla^yfui removing 
and;, s^lïing of spirituqu^ lîquors... Verdict of gullty. 
Glement Manley and Bi A. Oovington, for the United States. 
(Jatuies T. Morehead and' Jias. E. Boyd, for defendanti 

i)iCK, JDistrict Jt^dgOf (qbarging Juiy.) In the argument for the 
d^ens^e it \yasinsi^tei| that the i^vidence disclosed o»,the part of 
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preteaded oflScers of the law aots and circumstances of high-handed 
violence very similar to the outrages of lynch law. Lynch law is 
abhorrent to a court of justice, and should be discountenanced and 
opposed by ail good citizens. Lynch law is défiance of law. The 
évidence in this case tends to show défiance of law on the part of 
the défendant. There is a state law that prohibits the sale of 
spirituous liquors wlthin four miles of the State XJniversity, situated 
at Chapel Hill, and the évidence shows that the défendant had for 
a long period of time carried spirituous liquors within such pro- 
hibited limite, and persistently sold the same, contrary to law. If he 
had paid the spécial tax required of retailers, and obtained a license 
from the fédéral government, he could not be prosecuted in this 
court for making sale under such license, but he would be liable to 
prosecution in the state courts for violation of a law of the state, 
and his United States li,cense could not be availed of as a défense. 
The uncontroverted évidence in this case shows that in December 
last the prosecuting witness, George T. Winston, président of the 
State University, being informed that a quantity of spirituous liquors 
were about to be brought to Chapel Hill, applied to the collecter of 
internai revenue in that district, residing at Baleigh, for a spécial 
comnaission authorizing Merrit, as deputy coUector, to make seizure 
of such spirituous liquors if they should be f ound in unstamped pack- 
ages. About six hours before the temporary détention and subsé- 
quent seizure of such whisky the collecter sent a telegram to Prési- 
dent Winston, informing him that the requested appointment had 
been made, and a commission had been duly signed and placed in 
the mail, to be transmitted to the deputy at Chapel Hill. The tele- 
gram was shown to the deputy collecter before he attempted to de- 
tain the whisky that was in the wagon in the street in front of the 
résidence of the défendant. No formai seizure was made at that 
time, as the défendant remonstrated, and made demand of the 
oflScer to show his commission and authority for detaining the wagon 
and whisky. During this contention, John B. Sykes, the son of 
the défendant, who had this wagon in charge, drove off the team 
rapidîy, and probabîy would hâve escaped if the wagon had not 
corne in contact with an express wagon in the street. About that 
time Merrit received his commission as deputy collecter from the 
post oflBce, and he at once made a seizure of the wagon and its con- 
tents. I am of opinion that the deputy collecter had légal authority 
to detain the wagon and make seizure of the same and the iUicit 
packages of whisky. As soon as liis commission was signed and 
placed in the post ofiBiçe for transmission by mail, and he was noti- 
fied by tel.egram, he became deputy collecter, with full authority to 
make tlie seizure. The actual receipt of the commission was not 
essentîaito his investiture of the pflice. 

He made no invasion of the premises of the défendant, as the 
wagon wàsin the public street; and he did not go into the honse for 
the purpose of making a persoual arrest, as he had no eu ch au- 
thority as deputy colleetor. I think he acted prudently in not, at 
that tirne, making seizure of the wagon, as he was not a well-known 
offlcerl, àftd was no>t able <;b. show his commission when demand waa 
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made by thé défendant; but he could in no respect bé lifeld ïîable as 
a trespasser. When he ëubsequently mâde seizure he hàd hîs com- 
missioitt iii possession, which was visible and concinsive évidence of 
his authfflrity to Seize the wagon and its contents, including the two 
jugs ôf wbislcy carried off by défendant. 

In the argument for the défense the active zeal of Président Win- 
ston was severely crîticised. Yen hâve the right to pass upon the 
weight of hiS testimony, and give it suCh crédit as you may deem 
proper; and in doing so you must not be influenced by my opinion 
upon thésubject. After givîng you this caution, I hâve the right to 
express my opinion as to his conduct in this prosecution. He is 
the président of the State University, and has under his charge and 
supervision a large number of boys and young men committed to 
his care by parents and guardians who expect Mm to guard such 
students against temptations that may lead them into intemperate 
and immoral habits. The évidence shows that he has been very 
vigilant ànd diligent in this prosecution, and it was his imperative 
duty to be so. With the information which he possessed as to 
whisky being brought to Chàpel Hill for the purpoSe of sale, if he 
had faUed to do everything #ithin his power to prevent the violation 
of a state law expressly enacted for thé protection of the moral 
habits of students, he woUld hâve shovFn himself to be unworthy 
of the high public trust conferred upon him. Indifférence about 
such màtters would hâve been culpable négligence, and failure of 
effort to prevent or remove such a dangerous nuisance after fuU 
Imowledge of its existence wôuld, in a moral point of viéw, hâve been 
crimiùd disregard of ofl9cial duty. His position as président of 
the university shows public opinion as to his high chai^àcter; and 
his cleat-j intelligent, and candid testimony commends itself to your 
careful'coùsideration. I hâve given you my personal opinion, but 
you hâve the right to give such crédit to his testimony as you may 
think that it deserves. 

Ail the testimony shbws that there was in the wagon, when 
seized, three lO-gàllpn câsts, without the stamps afflxed required by 
law. It is conceded that John B. Sylces, the son of the défendant, 
is guilty of the misdemeanor of removing said casks of spirits. In 
misdenïeainors there are no accessories, either before or after the 
fact, aU persons concerned iù them being considered in law as prin- 
cipaJs. When the person Who actually commits the crime acts 
under the instructions of another, it is not necessary, in order to 
implicate the latter, that the instructions be proved to hâve been 
precisely folio wed; it will be sufflcient to show that they hâve been 
substantiaUy complied with. If a person knows tbat a misdemeanor 
has been committed, and afterwards opposes the appréhension of the 
wrongdoer, or obstructs an ofiBcer of the law in thé excution of his 
légal duty in relation thereto, or advises and aids the ofifender to 
make hîs escape, and carry off the subject and évidence of the crime, 
he becomes guilty of the crime proved to hâve been previously com- 
mitted. 

The counsel of the défendant requested me to instruct you that the 
défendant was not liable to conviction under this count in the in- 
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dictment, as the statute which makes the rembval of illicit distilled 
spirits a criminal offense expressiy makes the aiding or abetting of 
such removal a separate and distinct offense. The statute does 
make the aiding or abetting in the removal of distilled spirits, or. 
which the proper tax has not been paid, a substantive and distinct 
criminal offense; but it does not do away with the well-settled and 
long-established rule of law making ail participants in misdemeanors 
liable as principals, although a conviction or acquittai of one of thèse 
offenses could be pleaded in bar to a prosecution for the other. 

I will again state to you the principles of law which I think are 
applicable to this case: that in misdemeanors any person who ad- 
vises, procures, aids, or abets in the commission of the offense, or 
who, having knowledge that such offense has been committed, in 
any way assists the wrongdoer in concealing his crime, or in mak- 
ing his escape from the offlcers of the law, is a principal; the gen- 
(^ral rule of law being that whatsoever participation in the trans- 
actions, either before or after the fact, would make the party an 
accessory in felony, will make him a principal in a misdemeanor, 
and he may be so charged in a bill of indictment. The évidence 
tends to show that John B. Sykes employed a horse and wagon be- 
longing to his father, the défendant, in the removal of the un- 
stamped packages of whisky; that they were carried, in the night- 
time, to the gâte of the yard of défendant; that the son knew that 
he was foUowed and watched by Président Winston; that when 
the wagon was stopped at the gâte the son went into the house, 
and had a conversation with the défendant ; that both of them came 
out of the house into the street, where the wagon was; that the 
défendant opposed the détention and seizure by the offlcer; that 
while the offlcer was showing some papers to the défendant, John 
B. Sykes got in the wagon, and drove off rapidly, until he was 
stopped by coming in contact with the express wagon ; and that 
défendant objected to seizure when made, and carried off the two 
jugs of whisky that were in the wagon, clalming them as his prop- 
erty. Now, gentlemen of the jury, if you are fuUy satisfled from aU 
the facts and circumstances mentioned in the évidence that the 
défendant, by advîce, instruction, or other assistance, aided his son 
in procuring and removing such illicit whisky, then you can prop- 
erly retum a verdict of guilty against the défendant If you are 
fuÙy satisfled from the évidence that after the whisky had been 
brought to the house of the défendant he knew that the casks of 
whisky were without stamps afflxed, and he obstructed the ofiicer 
of the law in the exécution of his légal duty, in order that his son 
might hâve an opporttmity of making escape with the wagon and 
its contents, then you can properly find a verdict of guilty on that 
view of the case. 

The défendant introduced as a witness his son, John B. Sykes, 
the principal actor in the illégal transaction, for the purpose of 
showing that he had given him instructions that only tax-paid 
whisky should be purchased from the distiller, and that it was to be 
put in properly stamped packages. The witness testifled that part 
of the whisky in ail the caska belonged to his father, who had given 
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Mm' Jaèîjructîôni .t6 plirchasé tax-paid wMsky; that it waÉ drawn 
by thé distiller fiTOia a stamped barrel, and that his father did 
not hnow that thè whisky had been put in unstamped casks. On 
cross-exàmination it appeared that his testimony on the examina- 
tion inichief was iniconflict with his oral and written déclarations 
and confessions, which tended to show that lie had acted in ail re- 
spects under the advice and instructions of his father in the com- 
mission of the crime of removal of the whisky. The degree of 
crédit which ongfat to be given to the testimony of an accomplice 
is a matter exclusively within the province of the jury, and they 
may believe and act upon such évidence without any confirmation 
of his statements. But it is thè duty of the judge to advise the 
jury to consider sueh testimony withgreat caution, and not regard 
it as worthy of crédit without corroboration by other évidence ma- 
terial to the issues before them. In doing so the judge does not 
withdraw the case from the jury by positive direction, but only 
ad vises them not to give entire crédit to such unsupported testi- 
mony. Thèse principles and raies of law are well settled in cases 
where accomplices are introduced as witnesses in the prosecution 
of defendantsi I differ in opinion ftom the counsel of défendant, 
as I think that the same princiiiles and rules of law, founded in 
ex^ediency, reàson, and justice, should be applied when a défend- 
ant introduces witnesses who corifess themselves to be confederates 
in the crimes alleged in cases on triali 

When a person is found in possession of, or is shown to be cul- 
pably connected with, spirituous liquors in packages of more than 
flvè gallons' capacity, without the stamps required by law being 
afflxèd, the burden of proof is ou him to show that such spirits 
are'itax-paid, and were put in unstamped casks without his knowl- 
edge, procurement, or oonnivance. The law requires such pack- 
ages to be properly stamped, and, if they are without such stamps 
afflxed, thè lâw présumes that they are illicit. A presumption of 
law is ode which a judge draws from the langUage or principles 
61 the làw and from partitfnlar facts or évidence, unless or until 
tbéîtruth of such inferènee is disproved. Such presumption dérives 
its force frôtn the law, «ind it should only be rebutted by clear and 
satisfactory proôf to the oontrary. I advise you that the presump- 
tion of laW arîsing in thiS'Case should not be overcome by the un- 
corrdborated testimony of an accomplice, who confesses himself to 
hâve been the actior in the illégal transaction. 

Thè second! count in thé» indictment charges that the défendant 
sold spirituous liquors without haviajg paid the spécial tax required 
bylaw, and prooured ft' Mcense authorizing such sale. There is 
no direct e*rtdence of 'any spéciflc gaie madeby the défendant. He 
admitted to Président Winston that he sold whisky, and expected 
to CôhtiriûetliieTbushieBSiI «His son^— his own witness— testifled that 
hè' had! often carried qaiantities of whisky to the house of defend- 
aiiiti for himi Other with^seB testiâéd thàt they had sent persons 
to ihe house of defendanitïivWiii empty fcoittles, which were retumed 
flUed with whisky. Onè witness testified that he and other per- 
son»; wère in the habit dft meeting àt a blacksmith shop, and mak- 
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ing arrangements (which he called "patching") to procure whisky, 
bj sending to tlie house of défendant, which was near said shop; 
that such arrangements were made more than 25 times; that he 
saw the agents sent go into the yard of défendant, and one time 
into the house; that such agents took the money contributed hy 
way of patching, and went with empty bottles, which were returned 
fiUed with whisky. As you listened carefully to the testimony, I 
wUl not further repeat its détails. Presumptive and circumstan- 
tial évidence is often as satisfactory proof as direct and positive 
testimony. Presumptions of fact dépend on inferences to be drawn 
by a jury in ascertaining one fact from the proved existence of 
another, without the aid of any rule of law. This process of find- 
ing out the truth of matters of fact in controversy in a trial ai 
law belongs to the exclusive province of a jury. They may bc 
properly aided by the advice and instruction of the judge, but he 
should not control them by positive directions, as the whole mat 
ter should be left to their free and independent détermination. 
Presumptions of fact hâve been classified by text writers and judi 
cial décisions as strong, probable, and slight. When a fact provec! 
always accompanies a fact sought to be proved, it gives rise to ;■; 
strong presumption that may control a jury in their investiga 
tion. When the fact proved usually accompanies the fact sough; 
to be proved a probable presumption arises. Slight presumptions>. 
which arise frora the occasional connection of distinct facts, are 
generally disregarded by a jury. Presumptions of fact which the 
law recognizes must be immédiate inferences from the facts proved. 
and must be such as sensible men, iniluenced by observation, es 
perience, and reason, would draw from clearly established factw 
that usually accompany the matter at issue. 

The common law, constitutional and statute law make ample 
provision to secure a man's house from unauthorized invasion. Ho 
is also invested with the privilèges, duties, and powers of a master 
in controUing his household; and the law présumes that he will 
not allow any illégal transaction to be carried on upon his premises 
which he has the power to prevent. There is also a presumption of 
fact, drawn from human expérience, that illégal transactions can- 
not be habitually and for a long period carried on upon his prem- 
ises without his knowledge and acquiescence. When it is proved 
that illégal transactions frequently occur upon his premises, the 
burden of proof is upon him; and if he desires to free himself from 
the responsibilities of such transactions he must show that such 
acts were done without his knowledge and approval, or he was 
powerless to prevent them. 

I hâve instructed you as to tlie questions of law involved in this 
case, and I hâve endeavored to advise you correctly as to the 
proper methods of investigating the issues of fact submitted to 
you for détermination. If my opinions as to the questions of law 
involved are erroneous in the particular points presented in the 
exceptions made and noted by the counsel for défendant, such opin- 
ions can be reviewed and reversed in the suprême court; and 1 
bave allowed counsel time to prépare and tender their bill of ex- 
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ceptions for my signature. K you are satisfled from the testimony, 
beyond a reasonable doubt, that the défendant is guilty in the man- 
ner and fonn charged in the bai of indictment, you should render a 
verdict of "Guilty;" and if you are not se satisfied your verdict 
should be "Not guilty." 

Verdict, "Guilty." 



JONES V. BERGER et ai 
(Circuit Court, D. Maryland. November 16, 1893.) 

1. Patents fob Inventions— Assionjient—Priok Damages. 

A simple assignment of "ail right, tltle, and interest" lu the Invention 
secured by a patent does not include a right to damages for prior in- 
frlngements. 

2. SaMB— LiOENSE BY PaROL. 

A llCense to use a patent, not exclusive of others, need not be recorded, 
and may be granted by paroi; and a subséquent assignée of the patent 
takes title subject to such Ucenses, of which he must Inform himself 
as best he may. 

3. Samë— Infringement^Pefenses— Pleading. 

In a suit for infringement by an assignée of a patent a plea which 
sets up an oral llcensè from the assigner will be strlctly construed, and 
held Insufflcient It it falls to state the actual consideriition for the 
llceçse, or allège payment of accrued royalties, or an excuse for non- 
payinent. 

In Equity. Suit by Joshua E. Jones, trading as the National 
Publishing Company, against Frederick Berger and others, for in- 
fringement of a patent. On objections to sufficienby of the plea. 
Plea overruled. 

Augustns B. Stroughton and H. E. Garsed, for complalnant 
H. T. Fenton, for respondents. 

MOEEIS, District Judge. The plea avers that from the date of 
the patent, July 15, 1890, to the date of maidng the paroi license set 
up as a défense, to wit, April 27, 1892, the défendant did not infringe; 
and that on April 27, 1892, X^hristian Jaeger, the then owner of the 
patent, for a good and suiHcient considération did grant a paroi 
license tO the défendants for three years to use the patent for a 
royalty of 50 cents for each dozen of the patented articles; and 
that since the granting of the license to them the défendants hâve 
not used the invention otherwise than as authorized by the license. 

The flrst objection urged to the défendants' plea is that as to a 
portion of the period of the alleged infringement, to wit, from the 
date of the patent to April 27, 1892, the plea simply dénies the fact 
of infringement. Such déniai is. proper only by answer, and is not 
proper by plea; but in this case the point seems immaterial, as by 
the complainant's title it appears that he is not entitled to sue for 
infringements prior to April 27, 1892. On that date the complainant 
acquired title from Christian Jaeger by an assignment which con- 
veyed "ail the right, title, and interest which Jaeger had in the said 
invention as secured to him by his letters patent and by the assign- 
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ments thereof." Thîs language Is appropriate to the simple assign- 
ment of a patent right, and its meanlng is satisfled by the transfer 
of the invention without transferring any right of action for past 
Infringements. The rnle is that to pass the right to sue for past in- 
fringement words must be used in the assignment which expressly 
transfer to the assignée the right of action. Moore v. Marsh, 7 WalL 
515; Emerson v. Hubbard, 34 Fed. Eep. 327; Walk. Pat. § 277; 2 
Rob. Pat §§ 781, 942. As the complainant's title discloses that he 
cannot maintain a suit for infringement prior to April 27, 1892, the 
flrst clause of the plea is not material. 

It is objected to the plea of a license that it is not sufHcient in 
that it allèges "a good and sufflcient considération" without alleging 
what the considération was, and that it allèges a license condi- 
tioned upon the payment of a royalty, and does not allège that the 
royalty has been paid, or excnse its nonpayment. I tliink both 
thèse objections to the plea are good. There would seem to be no 
doubt that a license to use a patent not exclusive of others need 
not be recorded, and may be by paroi. Hamilton v. Kingsburr, 17 
Blatchf. 264; DalzeU v. Manufacturing Co., 149 U. S. 315, is'&up. 
et Eep. 886; Brooks v. Byam, 2 Storv, 525; Walk. l'at § 303; Rob. 
Pat §§ 809, 817; Potter v. HoUand, 4 Blatchf. 206. A subséquent 
assignée takes title to the patent subject to such licenses, of which 
he must infonn himself as best he can at his own risk. Eob. Pat 
§ 817. 

But I think the objection that the plea does not state what the 
actual considération wàs, and does not allège that the défendants 
hâve paid the royalty, or state any excuse for nonpayment, is well 
taken. Strictness is required in a plea which sets up oral license 
made by the assignor of the patent It is an incumbrance upon the 
assignée'» title of which he has no record notice, and there are spé- 
cial reasons why the plea should set out the facts wi'th particularity. 
When the license is dépendent upon the payment of a royalty, 
the facts with regard to the payment should be averred, as, unless 
the défendant has complied with the terms of his license, his plea 
does not defeat complainant's whehî remedy. The complainant may 
still be entitled to an injunction or other relief. 2 Eob. Pat. §§ 782, 
822; 1 Daniell, Ch. Pr. 677. 

In the présent case the citizenship of the parties gives this court 
jurisdiction, independently of the subject-matter; and the ruling in 
HarteU v. Tilghman, 99 U. S. 547, would not necessaiily defeat ail 
relief to complainant. 

For the reasons stated the plea is ruled bad. 
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